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CRIMINAL
TRIAL

PRACTICE

Benend BdT1ben

e

A thoroughly up-dated guide to criminal trial
practice including pre-trial practice with
attention given to federal constitutional law,

1088

872,96

1984
CRIMINAL $76.956
TRIAL
PRACGTICR
LORMS
oo mnd RdlMRS
The new Second Edition is reaponsive to the * CTP Forms NOW
acute need of the practitioner to keep abreast of on DISKS!
recent laws and cases as well as Federal Income
Tax considerations,

New forms added plus existing forms altered to
reflect state-of-the-art, made more generally
applicable, with technical and literary

improvements,
e10BH

$87.956

The new Second Edition retains the character of the first edition in its

emphasis, and, due to the advent of tort forms, treats the constitutionality of
statutes limiting damages,

THE [es] HARRISON COMPANY, PUBLISHERS | _800.241.3561
3110 Cromsing Park « P O Box 75600 * Norcross, GA 30091.7500
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Autumn heralds a colorful change of seasons in the rugged terrain of the DeSoto Caverns
Park in Childersburg, Alabama. Photograph by Montgomery attorney Tom McGregor of
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An Introduction to Federal Administrative Law Part I:
The Exercise of Administrative Power and Judicial Review
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With growing frequency legal disputes are often resolved in an administrative setting.
In the first of a two-part series, Professor Andreen of the University of Alabama School
of Law traces the history of federal administrative law.
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ALABAMA LAWYERS SERVING ALABAMA LAWYERS

~

“The Continuing Legal Educa-
tion program is an outstanding

example of lawyers assisting
lawyers toward greater profes-

sionalism. It is the most
significant development within
the Bar in recent history.”

L, Drew Redden

Redden, Mills & Clark
Birmingham, Alabama

& 1983 Recipient of the

Walter P. Gewin Award for
contribution to the professional )
educarion of the Alubamu

Bench und Bin

NovembetDecember 1989 Courses

Civil |'||:\\h:re-—-Ihnnn:;:h.nn. Montgomery,
Tusenloos® and Birmingham

Collections —Birmingham, Mobile and Dorthan

Estare Planning=Birmingham

Real Estate Law—Birmingham and
Montgomery

Trinl Straregies—Florence, Dothan, and
.I.Ll\l ||I|'I.“~.I

Juvenile Low and Practice—Birmingham

Bankmprey Law=Birmingham

Trial Skills—Hunesville, Birmingham,
Montgomery and Maohbile

Alabama Practice Updare—Birmingham

Medicine for Lawyers—Tuscnloosn

Alabama Bar Institute for
Continuing Legal Education
Box 870384 Tuscaloosa, Alubama 15487-0384

Call 205-348:62 30 tor more informuation




President’s Page

use this opportunity to further share

with my fellow lawyers some of my

goals and deals, In my initial Presi-
dent's Page, | joined my voice with so
many others (including our recent past
har president’s) in decrying the perceivid
trend away lrom professionalism, For the
past two decades or so, Alabama and the
nation have experienced an accelerating
trend toward specialization and fragmen-
tation of the practicing bar

Specialization is probably a logically
necessary result of our increasingly more
complicated society, Specialization of
legal tasks is not my cancern or worry;
my apprehension is that the process of
specialization has increased and en-
trenched a wholly unhealthy attilude of
civisiveness among lawyers. There is a
time and place for advocacy on behalf
of a client, cf one's political and legal beliefs and of one's
own sell-interest, However, | question whether leaders and
“opinion makers" within the bar are instilling in our
vounger lawyers the nobler tdeals of the profession or the
overriding necessity of thinking about the bar as an effec-
tive single entity, rather than as some kind of required
social organization.

My highest hope for my tenure as your bar president
is that this year will be viewed later as a watershed in intra-
bar relations, We can reverse this trend toward rancorous
division and findl areas of commaon concern where the bar,
working as a whole, can make a positive dilference in our
profession and in the lives of all of our state's citizens, In-
dividual lawyers and subgroups of the bar (corparate coun-
sell, government lawyers, plaintiffs’ lawyers, insurance
defense lirms, etc,) still can pursue their particular interests
without setling aside the higher inferest of unlty of the
protession.

With the help of the staff al the state bar headquarters
and all the selfless committee volunteers, | hope to accom-
plish the laying of foundations for better coaperation
within the bar and for getting the bar more actively in-

volved in the public issues of the day, As
a public profession, acting with one
voice, we can and should be a positive
influence in society’s altempis to
ameliorate problems such as illiteracy,
education funding, drug use and the
crime it engenders, prison overcrowding,
courl delay, etc, A fragmented bar, com-
prised of lawyers unwilling to cooperale
even among themselves, will not be able
to influence the crucial public issues of
our day,

I use this forum o praise the work of
two lawvers who embady the spirit of
professionalism  and  service we  all
should strive to emulate, Lewis W, Page,
Jt., of Birmingham has sacrificed untold
hunedreds of hours over the past several
years working on the proposed revisions
of our ethics rules, The final report and
recommendation of the Permanent Code Commission was
probably more detailed and carefully drafted than any
other such state bar report in the country. In the spirit of
consensys, Lewis worked overtime to redraft compromise
proposals, By the time this page goes o press, the Alabama
Supreme Court may have laken final action on the pro-
posed rules of proiessional conduct, But no matter the out-
come, and whether you personally approve of the pro-
posals, we all should be gratetul for lawyers such as Lewis
who give so much of their time to such impartant projects,

Anather public-spirited lawyer who deserves our appre-
ciation is Bert 5 Nettles, now of Birmingham. About three
years of study and drafting recently came to fruition when
the board of har commissioners approved the repart and
recommendations of the Task Force on Possible Restructur-
ing of Alabama's Appellate Courts. As chairperson of this
task force, Berl had to consider literally dozens of plans
and suggestions from around the country to delermine
what ta recommend for Alabama's courts, Most of us prob-
ably are nol sensilive to a growing problem at the top of
our judicial system: our nine Justices (foreed to split into
two panels o manage the caseload) must contend with

(Continued on page 290)
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Executive Director’s

he Alabama State Bar headquar-

ter's library resembled a United

Nalion's conference room August
11, 1989, We hosted a group of legal
scholars from Nicaragua along with their
Lnited States State Department simulta-
neous interpreters, The translation micros
phones and receivers placed on the tahle
gave one the feeling ol a true interna-
tional conference.

The United States Information Agency
{USIA} sponsored the visit of our guests
in conjunction with the Academy for
Educational Development, Our guests
were Minerva Argentina Gutierrez
Arguello, director, Central American
University Law School; Sonia Munoz,
legal advisor and proiessar, Central

Nicaraguan legal scholars visit and study the state bar headguarters.

American University; Victor Manuel Og-
danez, lawyer and vice-dean, Legal and
Sacial Sciences Faculty, Central Ameri-
can University; and Orlando Centeno,
teacher, Calasanz High School, They
were accompanied by Interpreters Con-
suelo Barranca and Mario Montenegro.

This group, In addition lo visiting
Montgomery where the stop was to high-
light state-level judicial and legislative
aclivity in a state capital, visited Wash-
ington, DC; New York: New Haven,
Connecticut; the Amencan Bar Associa-
lion headquarters in Chicago; and the
National Judicial College in Reno, They
examined local effarls al crime controf
in Riverside, California, and concluded
their one-month visit at Tulane Univer-

HAMNER
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Report

sity in New Orleans with a comparative
law study.

The purpose of the meeting with the
bar was to discuss the certification ol
lawyers, professional standards, the bar
examination process and other issues
perinent 1o the organization of the legal
profession.

They had the opportunity to review
our registration and examination pro-
cess, as well as our professional respon-
sihility activitios, While describing their
visit 10 the American Bar Association
headguarters as supetficial due to many
personnel being in Honolulu at the ABA
Annual Meeting, our visitors wrote thal
outr session provided them with a much
clearer impression of the role of bar as-
sociations |6 setting standards for the
legal prodession.” They particularly ap-
preciated the copies of old bar examina-
tions. They Likewise expressed amaze-
ment at the similarities between the Ala-
bama and Nicaragua systems.

Since the 1979 Nicaraguan revolution,
Waestern democracies have been critical
of the ability ol the Sandinista-led gov-
ernment to end civil conflict and to fulfill
pledges to rebuild Nicaragua as a mixed
econamy and establish a p|llhl|l‘1! :‘ll)h!-
ical system, Recent events have raised
hopes lor an end 10 the armed struggle
and restoration of opportunities for a
democratic system. Building resilient
legal institutions and developing well-
trained judicial personnel are viewed as
essential elements of any democratic
Iuture in Nicaragua.

The project design  incorporated
Among its communication goals the ex-
posure of participants to U,5, legal prin-
ciples and their historic and ¢ontem-
porary applications to the democratic
process al the national, state and local
fevels, through hrsi-hand exposure to the
opetation of the legal, judicial and penal
systems; the practice of legal education
in the U5, and the apportunity to leam
about nsilestones in U5, legal/constitu-
tional history and how our past might
apply to Nicaragua's future

I was pleased that Alabama's court sys-
tem anid state bar were selected as show-
cases in this intermational relations efion.

290

CLE REMINDER

1989 CLE Transcripts Will Be Mailed
The First Week In December

All CLE Credits Must Be Earned By
December 31, 1989

All CLE Transcripts Must Be Received By
January 31, 1990

President’s Page

(Continued from page 288)

almost 1,700 supreme court filings pe
yoar, a burden that prevents the coun
from giving truly collegial, in-depth at-
tenhon to the dificult and important
issues which require great study and
care. (The major recommended changes
would reduce the supreme court from
nine to seven justices, increase the size
ot the courts of appeal and make the
stipreme coun primarily a court of discre-
hionary “cerl” jurisdiction.)

Space does not allow the mention of
all the Alabama lawyers wha similarly
have served our bar A lawyer who epito-
mizes this group and illustrates the co-
operative spirit of service is Robert L,
Potts, general counsel of the University
of Alabama Systems, Robert is putting an
enormous amount of eflort into revitaliz-
ing our Task Force on Bench and Bar Re-
lations, Just as the practicing bar has
been splintering into subgroups, judges
and lawyers seem 1o bave grown apart,
You will be reading more here and else-
where about progress in this area, There
ol Pt [I‘ll\"illl!‘-]‘p‘ H"ldl‘l?’ Areas o common
concerns relating to both the bench ane
bar, and Rohert's committee 1s wirking
hard to open additional avenues lor co-
operation belween judges and lawyers,

As a step toward pulling the bar back
together and focusing energies on con
structive endeavors, a bar leadership con
terence was held in Montgomery in late
August. Keith Norman and Diane

Weldon deserve the credil for making
this a successiul event, and what | hope
will be the first of many annual confer-
ences, Approximately 15 lacal bar pres-
idlents attended, along with about 45
committee and task force leaders. In
plenary sessions, we heard from several
speakers who educated us on our state
bar's histary, current organization, every-
day tunctions and ongoing projects, We
also spent time getting to know each
alher and lormulating plans for individ-
ual commuitiees as well as possibilities for
inter-committee cooperation. Thanks to
the hard work of the folks at state bar
headquarters, we now have in place
more effective procedures for year-ta-year
continuily of commitice wiork, and S
cilic goals and deadlines for commitiees
are being lormulated and refined.
Lastly, | urge you all to mark your
calendars for Friday, February 2, 1990,
On that date in Birmingham, there will
be a combination midswinter bar meel-
g and celebranon ol the bicentennial
of the Bill of Rights. Daytime actlvities
will be at the civic conler: committees
will meel in the morning; a luncheon
will be open to all bar members; and
prafessors A, E. Dick Howard and Dan
Meador of the University of Virginia
School al Law will offer addresses on the
Bill of Rights durnng the afternoon. A
spectal evening al the civic center wil)
mclude a reception and banguel featur-
ing Lintted States Supreme Court Justice
Anthony Kennedy, foin usin Birmingham
tor a fun and interesting way 1o celebrate
andd contemplate a major event in our
legal history |

November 1989



Task Force Update

Justice Anthony Kennedy and protes-
sors DRick Howard and Dan Meador will
join forces in Birmingham Friclay, Febru-
ary 2, 1990, as the Alabama State Bar, the
Birmingham Bar Association, Cumber-
land School of Law and the University ol
Alabama School of Law present a cele
bration of the Bicentennial of the Bill of
Rights. The February 2 program is parl
of a three-day celebration and is the re-
sult of planning by a task force of the
Alabama State Bar,

The task force hopes that the lirst two
days of the celebration will be of partic-
ular interest and accessibility o law
stuclents, high school students and mem-
bers of the public, The third day should
be of particular interes)
to members of the bar, as
the celebration will be
combined with the mid-
winter meeting of the
Alabama State Bar

The celebration Begins
in Tuscaloosa or the
evening of January 3,
1990, when Justice Ken-
nedy arrives at the Uni-
versity of  Alabama
School of Law. The
marning of Thursday,
February 2, Justice Ken-
necdy will speak to mem-
bers of the facully, in-
vited guesls, law stu-
dents and the public, He
will artive in Birming-
ham in time for a luncheon al Cumber-
land School of Law, That alternoon, he
will be on the Samford University ¢cam-
pus, addressing the law faculty and stu-
dents, as well as invited guests, Approxi-
mately 1,500 of those invited guests will
be high school students from the many
systems in the Birmingham area, Follow-
ing his address students will have a rare
opportunity for a question-and-answer
session with the justice.

On Fricdlay, February 2, the Alabama
State Bar MidWinter mesting will be

combrined with the celebration activities,
Recently, there has been a great deal of
interest in rejuvenaling the mid-winter
meeting, and the Bicentennial Celebra-
tion was deemed an excellent way tor
committee meetings, continumg educa-
tion and social activities 1o be combined,
In the morning, slate bar commillees
will meet from approximately 10 a.m,
unttd 11:50 in law offices throughout
downtown Birmingham,

The allernoon celebration program
begins at noon, with a luncheon at the
Birmingham-lefferson Civie Center. The
twer aflternoon speakers are both distin-
putshed scholars with ties to Alabama
they were both law clerks to ULS,
Supreme Court Justice Hugo L. Black,

BICENTENNIAL

OF THE

BILL OF RIGHTS

rently the James Monroe prfessor and
director of the Graduate Program for
Judges at the Unmiversity of Virginia
School of Law.

The afternoon session wil adjowrm at
approximately  3:30 pm,, following a
question-and-answer session, This ses-
sian should allow audience attorneys to
raise other Bill of Rights concerns and
will not be limited (o the content of each
professors speech.

farticipants in the celebration also may
wanl to attend the dedication of the
Hugo Black rotunda and bust in the new
federal courthouse In Birmingham. The
dedication ceremaony will take place later
that alternoon,

The finale of the Bicentenmal Celebra-
tion hegins at 6:30 p.m.,
with a reception lor
Justice Kennedy at the
Birmingham-Jelierson
Civic Conter followed by
4 banquet baginning al
7:30 pm, Justice Ken-
nedy will be the after-
dinner speaker, and as
the author of the most re-
cent first amendment
case, his remarks are
sure o be o interest.

Tickets for the lun-
cheon and banguet will
be sold separately and

Their presentations are designed (o ap-
peal to the scholarly and the practical,
the historian and the modernist, the civil
altorney and the criminal attorney.
Professor Dick Howard s the White
Burkett Miller Protessor of Law and
Public Alfairs at the University of Virginia
School of Law and s a well-known his-
tarian and scholar on constitutional law
and jurisprudence. The second speaker
is Professor Daniel ], Meador, a lormer
dean of the University of Alabama
School of Law. Professcr Meador is cur-

N N\ Ny

are available through the
stale bar, The task force
is endeavoring to keep
casts o altoreys as
low as possible, Pre-registration will be
required, and brochures will be mailed
sO0M,

fask force members include Thomas
N. Carruthers, Jr, chaitperson; Alva C,
Caine: Charles D, Cole; |. Mason Davis,
Ir.; Fournier |, Gale, 11; Charles W, Gam-
ble: N, Gunter Guy; Reginald 1, Hamner;
Dean Nathaniel Hanslord; Vanzetia Penn
McPherson; Keith B, Normam; Judge Sam
C. Pointer, Jr.; Judge C, Lynwood Smith,
Ir: and Dean Pacham H, Wilhams, |

The Alabama Lawyer




Letter to the Editor

Like other states, Alabama faces an
acute problem in obtaining counsel
for the defense of capital cases. The
following thought-provoking com-
mentary was contained in a letter
sent to the Action Group on Post-
Conviction Capital Representation,

Members, Action Group on Post-
Conviction Capital Representatian

Board of Direciars, Alabama Capital
Resource Center, Inc.

RE: Civil Trial Lawyers
in Death Penally Cases

As you migh! have read in the nows-
paper my client Michael Lindsey was ex-
ecuted on May 26. That, along with the
execution of my client Wayne Ritter |n
1987 {the last man executed in Alabama),
puts me in the unique and unenviable
role of having represented, at the time of
execution, 50 percent ol all the people
executed in Alabama in the last 23 years,
a facl do not plan to hst in Martindale-
Hubbell. Considering my personal his-
tory! it 1 remarkable.

After a Memarnial Day weekend of rest,
tishing and skiing, | am moving an in my
life, never to take another death penalty
case even if they disbar me for my refusal
(there are 105 on death row therg, | think,
and ane or twa more from Mabile alone
are convicted every week, it seems, bul
there are lots motre lawyers than that),
Like those who served both in WWIH and
Kaorea, | ligure I've done my doty, and the
next war can be fought by somebody
else,

292

Before | move on in my lite, though,
I owe it 1o those 105 or more civil trial
fawyers who will be drafted in the next
bW years or so, ta do whal | can to pass
on my lessons to samebocdy, so their role
will be vasier, and for that himiled pur-
puse | send this letter. | couldn't think of
anybody to send it 1o other than the bar's
Task Force on Post-Conviction Capital
Representation, and the hoard members
angl execulive director of the Alabama
Capital Representalion Resource Center,
Inc., the organ that Albert Brewer and the
fask lorce kicked o e 1o work on this
stulf,

Here are my lessons:

1. Appointing civil trial lawyers in
death penalty cases is a bad mistake—|
have helieved this all along, and | believe
it more strongly now than ever. Those ol
you who have been on this project from
the start know that | have never made a
secret of it Lest you think 1 have Kept my
mouth shut when | should not have, |
should add that in the last Iwo months
i have filed motions and mandamus peti-
tions and appeals in live ditferent courts
(three different ones in the Eleventh Cir-
cult alene) based on lederal and stale
statutes which | believed (and still be-
lieve, though the juoges don't) 1o require
the appointment of lawyers wilh three
years' (lederal) or five years' (state)
criminal experience,

My stiong apinion is that the public
needs o hire some death penalty public
defenders, If they burn out, then replace
them, or pay them enough to keep them,

Olwiously, this is not likely in the shor
run, at least unul 105 or more middle-
aged civil trial lawyers get galvanized by
the experience | have had, at which point
the palitics of it may change, The rest of
this letter proceeds an the assumption

that ordinary ivil trial lawyers will con-
tinve to be appointed in death penalty
habeas cases,

2. Your opponent—=Your opponent will
he Ed Carnes ol the Attorney General's
office. He Is very, very bright, he has a
narrow specialty, and he knows it cold,
He could beal anybody in the country
on this subject (he is alse, in my experi-
ence, entirely talr and ethical). On your
first solo flight you will not meet a Ger-
man larmhband, you will meel the Red
Rusren, Good luck,

3. What vour opponent knows thai
you do not know—There are four appll-
cCahle bodies of law thal your apponent
and the lederal judges know perfectly
and vou do not know at all, and you will
never know as well as your judges or
your apponent. They are (1) general sub-
stantive criminal law and crininal pro-
cedure needed {or the non-teath issues
iBrady, Masstah, Sandstrom, etc.), (2) the
operation and constitutional overlay of
the Alabama death penalty statute, (3) the
rules of "procedural default” and the
ways Lo get around it and to stop lawyers
from getting around It and (4) the doc-
trines of “abuse of the writ”

To some extent in the “onginal habeas”
case you will have time 1o do adequate
research to try to catch up, but your lack
ol depth will clearly hurt at oral argu-
ment in the Eleventh Circuit,

Where your ignorance will clearly hun
vou ts i “the subsequent habeas case)”
discussed next

4. The “Subsequent Haheas Case™—
You anc all civil trial lawyers will say, |
plan 1o give it my best shot al first, and
not file those last-minuie appeals like
those Godless cammie civil rights faw-
vers” Sure, so did |

What happens s that after you have
tiled and litigated vour (irst habeas cor
pus case, there will be some new de-
velopment [n the law in the supreme
cotirt or in some other circuit which, an
the marits, would entitle you to reliet,
You may learn about it on your own, or
more likely some “death penalty expert”
will tell you about it maybe the week be-
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fare the execution. (O you may be
unlucky like 1 was, and get appointed for
the tirst ime atter the fisst habeas, and
anly the week before the execution), My
experience is that a second habeas case
s simply a normal and expectable part
ol the process (or a good lawyer. Just as
a spring bass fisherman who does not get
his lure caught in the stumps and bushes
is not casting in the right places, so too
the habeas lawyer who does not gel in-
volved in a subsequent habeas case may
not be serving as ellectively as possible,

A subsequent habeas case (with an
outstancling execution warrant and date)
is tor a first habeas case as "Space Moun-
tal” is to Ading to church with your
father In both my cases it involved tak-
ing a brand new jssue—cold and with ab-
solutely no time lor preparation—{rom
the district court through the court of ap-
peals to the LS, Supreme Court in less
than three and a half days, the days im-
maediately preceding the execution, Spic-
ing up the process are the unexpected
calls from the AP, UPL, the local press and
the television and radio stations, the
ACLU, Amnesty International in London,
WO HYIEN ill M|1|||t' Whll wail o n].‘lk(' sSLre
vou really believe vour client is innocent
and that you are working hard enough
and—the most fun yet—funerl homes,

Here s where your lack of depth will
kill you, on the doctrines of “procedural
bar” “successive habeas” and “abuse of
the writ” the common battletields of suc-
cessive habeas, In addition, since you
will be going cold on a new case involv
ing an urdamiliar area, your lack of depth
will hurt,

You will spend all of your available
time physically moving papers 10 and
Irom tncreasingly high courts, one each
day (if you are luckyl, You will be bat-
tling with unfamiliar precepts, and every
body else invalved—the judges and youn
opponent—will know the rules cold,

At the end, the court will enter an
order saying that your failure to havwe
either knewn abou! or even 1o have anlic-
ipated that new development in the un-
familiar area of death penalty law makes
your hling the case “an abuse of the wnt”
Theretore you lose, and your client dies,
That day, usually within hours

At least, that is what happened to me
in both cases, and it will likely happen
1o most of you.

4. What can be done to help civil trial
lawyers in death penalty cases—jusi
from seeing what | needed, | have a pret-
ty pood idea what can be done to help
civil trial lawyers in dedth penalty habeas
COTPUS Cases,

2. Review of record lo spot issues—
The fiest thing that is needed 15 & review
ol the record by somenody who knows
what he/she is doing, ssmply to spot the
issues. What was not raised in state court
by the trial or appellate lawyer often s
ayen more important than whatl was
rised, and only an experienced death
penalty hand can spot that, Anybody
who thinks a middle-aged civil trial law-
yer can do that is just wrong,

Somehaody (nol me) needs o provide
an experienced death penalty hand at
the autset to read the whole record and
to spot and list the issues to be followed
up by the civil trial lwyer,

As far as | know, nobody is doing that,

b. Newsletter—Expecting middle-aged
vl trial lawyers to be able to keep up
with death penalty developments is a
serious mistake. Somebody (not me)
needs to compile and send a newsletter
every two weeks or month ta point oul
hot new death cases and hot new death

issues, This is the only way to help avoid
the “abuse of the wnt” trap. I nobody
will undertake such atask, at a minimum
somebody ought to suggest that the law-
ver's firm subscribe for one vear to the
Criminal Law Reporter, or whatever else
passes in the trade as a newsletter.
Even better, but more labor intensive,
would be for somebody to maintain a
current listing of the 1ssues in each pend-
ing death case, with bullet memaos to all
lawyers involved in a particular issue,

¢. Abuse of the writ advice—Some-
bady needs o tell the appointed lawyer
that there is a high (though unquan-
tifiable) probability that hefshe will be in-
volved in a subsequent habeas case on
short notice based on some new de-
velopment, and that a high priority durs
ing the original habeas phase should be
mastering the “abuse of the writ” and
"successive habeas” and procedural har
issues and, particularly, every loophole
and exception and ground in them.

This cannot be learned in the last min-
ute, when every second counts just (o gel
the paperwork on the last Federal Express
plane to Atlanta, or the last fax to the
supreme court clerk’s office?

Cood luck to you if you are next. 1 am
not,

Mory truly yours,

David A. Bagwell,
Mobile, Alabama

U My practice is entirely civil, | never
volunteered for such cases, When ap-
pointed, | politely resisted appaintment,
| tlo not consider il the duty ol civil wial
lwyers in big firms to handle such cases,
any more than it is the personal duty of
metropolitan dermatologists 1o (il the
rap of obstetries in rual counties (both
are public problems requining public
solutions). Almost alone among “death
penalty lawyers,” | don't even care much
whether we have the death penalty or not
il generally favor il because mad dogs

ought 10 die, but | have occasional
qualms that Jesus might not agree with
that, and | am supposed to consider
every now and then what he might do
and try to do roughly the same),

4 Just to let you know the rush, | actoal-
by faxed a handwritten note (@ "sup-
plemental briel” | guess) to the US.
Supreme Court while my stay mation
wis pending at 5:30 COT (6:30 EDT) with
an execution set that evening, The mo-
tion to stay was denied one minute later,
There is no time lor research then, B
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The following amendments to the
Alabama Rules of Appellate Procedure
have been adopted by the Alabama Supreme Court:

Appendix A

Alabama Rules of Appellate
Procedure

Rule 11(a)3)

Rule 11(a}(3), Alabama Rules of
Appellate Procedure

“(3) Record on Appeal—The clerk shall
assemble the record on appeal, consist.
ing of the clerk’s record and the reporter’s
transcript, within 7 days (1 week) from
the date of the eporter’s transcript is filed
in the trial elerk's office, unless the time
is shortened or extended by an order
entered pursuant 1o subdivision () of this
rule, Within the lime fixed above, the
clerk shall file a certiftcate of comple-
tion of the record on appeal with the
clerk of the appellate court, and shall
simultaneously serve copies of the certi-
ficate of completion on each party to the
appeal. The cerlificale of completion
shall state that the record on appeal s
assembled and shall state the date the
certificale was forwarded to the clerk of
the appellate court, See Form & for cer
tificate of completion.

“The record on appeal shall be bound
at the left side, and separated into
volumes not to exceed 200 pages each,
All clasps and staples used 1o bind the
record on appeal shall be covered by
tape 5o as o prevent any injury to those
handling the record, and any other
fastener that may cause injury shall
likewise be covered with tape,

“The clerk shall make the recond on ap-
peal available o the parties for prepara-
tion of briefs and the appendix. Il a par-
ty so orders, the clerk of the trial court
shall supply photocopies of the record

on appeal upon payment of the cost of
photocopying to the clerk.

“At the time of filing and service of his
briel, appellee shall also give notice of
the filing of such brief to the clerk of the
trial court, See Rue 31al,

“The clerk of the trial court shall file
the record an appeal with the clerk of the
appellate court within 14 days {2 weeks)
after the filing of appellee’s brief in the
appellate court or its due date therein,
or at such earlier time as the parties may
agres, or the appellate court may order.
See Form 10,

“The filing of the certificate of comple-
tion of the recard on appeal is eflfectuated
when it is received in the office of the
clerk of the appellate court, except thal
it shall be deemed filed on the day of
mailing if certified or registered mail is
utilized in the transmittal,

“(Amended eoff. October 6,
Sepltember 11, 1989,)"

1986;

Appendix B

Alabama Rules of Appellate
Procedure

Rule 11(b)

Rule 11(b), Alabama Rules of Appellate
Procedure

“thy Mechanics of Completion and
Iransmission of Record—Criminal, The
court reporter shall prepare and file with
the clerk of the trial court an original and
three photocopies of the proceedings on
letersize paper within 56 days {8 weeks)
from the date of the natice of appeal,
tnless the time 1s shartened or extend-
ed by an order entered pursuant to sub-
division {¢) of this rule. It authorized in

writing by the clerk of the court of
criminal appeals, the court reporter may
deliver thiee carbon coples instead of
three photocapies in a particular case,
The court reporter shall serve upon the
attorney lor the appellant, the Attarney
General, district attorney, and the clerk
of the appellate court, a nolice that the
transcript of proceedings has been filed
with the clerk of the trial court, See Farm
13, The dede of the tilal court shall
assemble, number, complete and hind
the transctipt of the proceedings with a
photocopy of the papers, documents,
written charges, exhibils, elc, on file in
his office on letter-size paper so thal
there |s a numbering system lor the en-
tire record on appea

“In addition thereto, the clerk of the
trial count shall also prepare three cer-
lifted copies of the record on appeal and
shall transmit one of said certilied copies
lo the Attaroey Ceneral, another certified
copy to the detendant, or his altorney,
and retatn the other certified photocopy
in his office. See Form 14,

‘Al clasps and staples vsed to bind the
transcript or the record on appeal shall
be covered by tape so as o prevent any
injury 1o those handling the transcript o
the record on appeal and any other
fastener that may cause injury shall
likewise be covered wlth tape.

“The clerk of the tial court shall file
the recard on appeal with the clerk of the
appellate court within 7 days {1 week)
from the date of the filing ol the reparter’s
transcript in the clerk's office unless the
time is shortened or extended by an
order entered pursuant to subdivision (¢)
of this rule. The clerk of the trial court
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shall alse file with the record on appeal
a certificate of completion of the record
on appeal, and shall simultaneously
servee copies of the cenificate of comple-
tion on the defendant, or his attornesy,
and the Attormey General of Alabama
The certiticate of completion shall stale
that the record on appeal has been for-
warded to the clerk of the appellate coun
and shall state the date said certificate
was forwarded o the clerk of the ap-
pellate court,

“The filing of the record on appeal in
the office of the clerk of the appellate
court Is effectuated when it is received
in the office of the clerk of the appellate
court, except that it shall be deemed filed
on the date of matling if certified or reg:
istered mail is wtilized in the transmittal,
The clerk of the appellate court shall
notify the defendant, or his attorney, and
the Attorney General, of the date that the
record on appeal was filed In the appei-
late court,

“The clerk of the trial court shall in-
clude in the record on appeal, and each

cerified copy thereol, an index of the en-
tire record, including an index of the
documents, papers, charges and exhihits
therein contained and an index ol
documents and exhibits incapable of be.
ing legibly or atherwise pholocopied,
"“tAmended efl. January 16, 1977, Oc-
tober 6, 1986; September 11, 1989.)"

Appendix A

Alabama Rules of Appellate
Procedure

Rule 31(b)

“Ih) Number of Copies to Be Filed and
Served, Capies of the brief shall be filed
with the clerk of the appropriate ap-
pellate court as follows:

Supreme Court: Ten (10) coples

Court of Criminal Appeals: Five (5)

copies

Courl of Civil Appeals: Three (3)

copies
The clerk of the appropriate appellate
court in a particular case may direct a
larger or lesser number of briefs to be

filed. One copy of the hrielf shall be
servid on counsel for each party sepa-
rately represented, or if the party does
nol have counsel, upon the party person-
ally, In cases involving indigent parties,
the clerk of the court may permit iling
of & lesser number of copies,
“(Amended eff. August 29, 1989.)"

Appendix B

Alabama Rules of Appellate
Procedure

Rule 32(a)(2)

Rule 32(a)(2), Alabama Rules of
Appellate Procedure

“(2) Briets and the appendix may be
produced by typewriter or any duplicat-
ing or copying process which produces
a clear black image on white paper, Car-
bon coples ol briefs and the appendix
may nol be submitted withoul permis.
sion of the court, except in behalf of par-
ties allowed to proceed in forma pau-
peits. Typewritten briels shall be on white
paper, 8 Y2 x 11 inches {letier-sizel, with

NOTICE

1989-90

OCCUPATIONAL LICENSE/SPECIAL MEMBERSHIP DUES
WERE DUE October 1, 1989

This is a reminder that all 1988-89 Alabama attorneys’ occupational license and special member-
ships EXPIRED September 30, 1989,
Sections 40-12-49, 34-3-17 and 34-3-18, Code of Alabama, 1975, as amended, set forth the statutory

requirements for licensing and membership in the Alabama State Bar. Licenses or special membership
dues are payable between October 1 and October 31, without penalty, These dues include a $15
annual subscription to The Alabama Lawyer.

The occupational license (for those engaged in the active practice of law and not exempt from licens-
ing by virtue of a position held, i.e., judgeships, attorneys general, U.S. attorneys, district attorneys,
etc.) should be purchased from the probate judge or revenue commissioner in the city or town in which
the lawyer has his or her principal office. The cost of this license is $150 plus the nominal county
issuance fees.

Special membership dues (for those not engaged in the active practice of law but desiring to main-
tain an active membership status) should be remitted directly to the Alabama State Bar in the amount
of $75. The special membership does not entitle you to practice law.

If you have any questions regarding membership status or dues payment, please contact Alice Jo
Hendrix at (205) 269-1515 or 1-800-392-5660 (in-state WATS).
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a margin ol 1 Y% inches and typewritten
on one side of the paper only, The type-
writing shall be double spaced excepl for
cilations and quoted material, which
may be single-spaced. The briefl shall be
bound on the left side of the page, and
pagination shall appear in the lower right
corner of the page, The appendix shall
be bound in a volume having pages nol
exceeding 8 ¥ x 14 inches (legal-size)
and typed matter not exceeding 6 % x
12 inches, with double spacing between
each line of text. Binding of such legal
size appendix shall be at the top of the
page, with page numbers in the lowe
right corner. All clasps and staples used
te bind a brief or an appendix shall be
covered by tape so as to preven! any in-
jury to those handling the brief, and any
other fastener that may cause injury shall
likewise be covered with lape. Copies of
the reporter's transcript and other papers
reprocluced in such a manner may be in-
serted in the appendix.
“(Amended off. August 29, 1989,)7

Appendix C

Alabama Rules of Appellate
Procedure

Rule 32(a)(3)

"The cover of the brief of the appellant
shall be blue; that of the appellee, red;
that of the intervenor or amicus curiae,
green; that of any reply brief, gray, The
cover of the appendix, I separately
printed, should be white. The frant
covers ol the briefs and of the appendix,
if separately printed, shall contain: (1) the
name of the court and the number of the
case; (2) the title of the case (Rule 12(a));
(1) the nature of the proceeding in the
court (e, appeal; petition tor certiorari)
and the name of the court, agency or
hoard below; (4) the title of the docu-
ment (e.g., Brief for Appellant, Appen-
dix): and (5) the name and address of
counsel representing the Paily on whose
hehalf the document is filed”

“itAmended off, Augusl 29, 1989,)"”

Comment 1o Amendment to Rule
32(a)(3) Effective Augusi 29, 1989

“The August 29, 1989, amendment 1o
Rule 32(a)(3) provided that the colors of
Lriefs set out in this paragraph would be
mandatory. The rule had previously pro-
vided that the colors were mandatory if
the briefs were ‘produced by commercial
printing or duplication but required
those colors in other situations if those
colors were ‘avallable”

Appendix A

Alabama Rules of Appellate
Procedure

Rule 32(a)(2)

Rule 32(a)2), Alabama Rules of
Appellate Procedure

“t2) Briefs and the appendix may be
produced by typewriter or any duplicat-
ing or copying process which produces
a clear black image on white paper. Car-

Proposed Rules for
District Court, 13th Judicial Circuit,
Mobile County, Alabama

Copies are available

Continuing Legal Education
program materials

of the

We, the undersigned judges, propose the following
local rules governing certain civil procedures in the
District Court of Mobile County:

I. Pre<trial discovery as provided tn rules 33 (do) &
34 (dc) as modified by Rule 26 {dc) ARCP shall be
limited to interrogatories ar requests for admission, The
total of interrogatories and requests for admission, if
admissions are requested, shall not exceed 15 including
sub-parts or sub-headings.

Il. On all pleadings, including past-judgment pro-
ceedings, the attorney must include the following:

a, Name of attorney;

h. Malling address;

c. Street or building address; and

d. Telephone number,

Proposed this the 8th day of September 1989,

Dominick J. Matranga
Presiding District judge
Nicholas Kearney, judge
Lionel L. Layden, Judge
Michael E. McMaken, Judge

from the

1989 annual meeting.

This book contains the materials from
each of the section educational pro-
grams and Update ‘89,

Price: $25

including postage and handling,

Send request and check payable to:

The Alabama State Bar
P.0. Box 671
Montgomery, AL 36101
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bon copies of hriefs and the appendix
may nol be submitted without permis-
sion of the court, except in bhehall of par-
ties atlowed to proceed in torma pau-
peris, Typewritten briets shall be on white
paper, 8 Y2 x 11 inches (letter-size), with
amargin of 1 Y5 nches and typewritien
an one side of the paper only. The type.
writing shall be double spaced except for
citations and quoted matenal, which
may be single-spaced, The brief shall be
hound on the leit side of the page, and
pagination shall appear in the lower right
corner of the page. The appendix shall
be bound in a volume having pages not
exceeding 8 Yx 1l inches (letter-size)
and typed matter pol exceeding 6 Vi x 9
inches, with double spacing between
each line of text. Binding of such letter
size appendix shall be on the left side of
the page, with page numbers in the lowor
right corner. All clasps and staples used
1o bind a brief or an appendix shall be
covered by lape so as 1o prevent any in-
jury 1o those handling the briel, and any
other fastener that may cause injury shall
likewise be covered with tape. Copies of
the reporter’s transcript and other papers
reproduced in such a manner may be in-
serted in the appendix.,

“tAmended eff, August 29, 1989; March
1, 1990)"

Appendix B

Alabama Rules of Appellate
Procedure

Rule 32(b)

Rule 32th), Alabama Rules ol
Appellate Procedure

“{h) Form of Other Papers, Applications
for rehearing shall be produced in a man-
ner prescribed by subdivision (a), Mo-
tions and other papers may be produced
in like manner, or they may be typewrit-
len upon opaqgue, unglazed paper 8 ¥
x 11 inches in size, Lines of typewrilten
text shall be doublespaced, Consecutive
sheets shall be attached at the top left
comer. Carbon copies may be used for
filing and service of motions if they are
fegible.

"{Amended efl. March 1, 1990.)"

Commeni 1o Amendments 1o Rule
§2{a)2) and (b
Effective March 1, 1990

“The March 1, 1990, amendments 1o
Rule 32(a)(2) and (bl provided for a
change in paper size, substituting '8
Ve x 1} inches’ in place of "8 Y x 14 inches’
and substinging references 1o ‘letter-size’
paper tor those prior references to ‘legal
size' paper, and changing the dimensions
ol typed matter in the briels and appen-
dices from ‘6 ¥ix12 inches' 10’6 ¥4 x 9

inches,

Appendix C

Alabama Rules of Appellate
Procedure

Rule 39(d)

Rule 39(c), Alabama Rules of
Appellate Procedure

“(d) Form of Petition. The petition shall
be on letter-size paper and shall contain:

"1 The style of the case the same as
in the court of appeals), the name of the
petitioner, the Circuit court from which
the cause is on appeal, and the name of
the courl of appeals to which the peti-
tion for certioran 1s directed;

“(2) The date of the decision seught 1o
be reviewed and the date of the order
overruling the application for rehearing;
and

"3) A congise statement of the
grounds, {c)(1)-(5}, supra, on which the
petition is hased,

"A copy ol the opinion of the court of
appeals shall be attached ta the petition
as an exhibit,

“(Amended off, March 1, 1990.)"

Camment o Amendment to Rule 39(d)
Fffoctive March 1, 1990

“The March 1, 1990, amendment 10
Rule 39(c) substitited the term ‘letler-size
pager’ for the term ‘legal-size paper’ in
the first sentence of that section” 1

The Alabama Supreme Court has
adopted the following rule to the Alabama
Rules of Judicial Administration:

Rule 36. Paper Size of Documents Filed with Court

“All pleadings, motions, briefs, depositions, discovery requests
and responses thereto, and if practical, all other documents filed
in any clerk’s office in any proceeding other than traffic cases,
shall be filed on paper 8 2x11 inches in size.”

Comment

“This rule is not intended to prevent the filing of exhibits such
as tables, charts, plats, photographs, and other materials that can-
not be reasonably reproduced on 8 ¥ x11 inch paper.”

Rule 16 shall be effective March 1, 1990,

The Alabama Lawyer
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About Members, Among Firms

ABOUT MEMBERS

Harold 1. Apolinsky, of the Birming-
ham firm of Sirote & Permutt, recently
was selected vice-chairperson of the
Regional Liaison Meetings Committee
for the Tax Section of the American Bar
Association, The Regional Committee
coordinates and assists with bar liaison
meetings with IRS personnel across the
COuntry.

|

Earle F. Lasseter of Pope, Kellogg,
McGlamary, Kilpatrick & Morrison of
Atlanta and Columbus, Georgla, was
elected vice-chairperson of the 17000-
member Section of General Practice of
the American Bar Association at the
annual meeting of the ABA held in
Honolulu, Hawail, He is a member of
the Ceorgia, Alabama and District of
Columbia bars,

=]

The firm of Walter Gregory Ward
announces the relocation of his offices
fo 305 A Morth Lanier Avenue, Lanett,
Alabama 36863, Phone (205) 642-
HOO8,

[ ]

Stephanie K. Alexander withdrew
from the private practice of law July 15,
1989, and is emploved as a career law
clerk with the Honorable Gordon B,
Kahn, chief United States Bankruptcy
Juelge for the Southern District of Ala-
bama. Her new mailing address is
United States Bankruptey Court, 201
St Louis Street, Mobile, Alabama
36602,

|

Carney H, Dobbs, CPCU, an-
nounces that after over 35 years with
State Farm Insurance he is retiring as
a divisional claim superintendent.
Dobbs’ address is 4009 Little Branch
Road, Birmingham, Alabama 35243,
Phone (205) 9672765,

[ ]

). David Robinson anncunces the
opening of his office at 204 5, Dale-
ville Avenue, Daleville, Alabama, The
mailing address 1s PO, Box 6, Daleville,

Alabama 36322, Phone (205) 598-
B500,

[ |

Linda L. Nobles, lormerly of Carlton,

Fields, Ward, Emmanuel, Smith & Cut-
ler, PA., Pensacala, Florida, announces
the formation of Linda L. Naobles, PA.,
with offices at 180 North Palafox Street,
Pensacala, Florida 32501, Phone (904)
43210849,

| |

The American Board of Criminal
Lawyers announces that T, Jefferson
Deen, 111, of Mobile has been elected
as a fellow in the American Board of
Criminal Lawyers.

|

The Aamerican Board of Criminal
Lawyers announces that Donald E.
Hall of Flerence also has been elected
as a lellow in the American Board of
Criminal Lawyers, a group of criminal
attorneys from throughout the United
States, Canada and the Philippines,

X

Michael 8. Lusk, former assistant dis-
trict attorney for Calhoun and Cle-
burne counties, announces the apen-
ing of his office for the practice of law,
located at Suite 407, AmSouth Bank
Building, 931 Noble Street, Anniston,
Alabama 36201, Phone (205) 23725105,

=

jeifery A. Foshee, formerly general
counse| to the Alabama State Board of
Education, announces the opening of
his office for the practice of law at 900
South Perry Street, Montgomery, Ala-
bama 36104. Phone (205) 265-1960,

AMONG FIRMS
The firm of Mclnnish, Bright &
Chambless, P.C. announces that Kathy
Perry Brasfield, formerly law clerk to
Juclges Greenhaw, Bright and Miller,
has become associated with the firm,
Offices are located at 540 South Perry
Streetl, Montgomery, Alabama 36104,
Phone (205) 263-0003,
[ |

Tanner, Guin, Ely, Lary & Neis-
wender, PC. announces a change in
their mailing address 1o PO, Box
0322006, Tuscaloonsa, Alabama 35403,
The firm office remalns at Suite 700,
Capitol Park Center, 2711 University
Boulevard, Tuscaloosa, Alabama
35401, Phone (205) 349-4300,

[ |

J. Cecil Gardner announces his
withdrawal from Lattof & Gardner, PC.
Middlebrooks & Fleming, PC. an-
nounces that |, Cecil Gardner has be-
come a member of the firm, and the
firm name has been changed to Gard-
ner, Middlebrooks & Fleming, P.C, O
ficos are located at the 16th Floor,
Southlrust Bank Building, Mabile, Ala-
bama 36652, Phone {205) 433-8100.

|

William .E. Friel, 1, and Mark L.
Gaines announce the relocation of
their offices ta 1117 22nd Street, South,
Birmingham, Alabama 35205, Phone
{205} 939-0000,

[ ]

James 5. Lloyd, R. Larry Bradiord,
James C. Gray, W, and }J. Allen
Schreiber announce the formation of
a partnership under the firm name of
Lloyd, Bradford, Schreiber & Gray,
PC, Offices are located at One Peri-
meter Park, S, Suite 410, Birmingham,
Alabama 35243, Phone (205) 967
8822,

| |

The Mobile firm of Pittman & Pitt-
man announces John Gregory Carwie
has become an associate with the firm.
The firm also announces the opening
of its Enterprise, Alabama, office,

Harris, Caddell & Shanks, PC. an-
nounces the censolidation of its of-
fices, effective August 14, 1989, at 214
johnston 5t., SE, PO, Box 2688, Deca-
tur, Alabama 35602-2688 Phone
(205) 3408000,

|
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The firm of johnston, Barton, Proc-
tor, Swedlaw & Naff announces that
William D. Jones, 11, has become a
partner with the firm, and that James
G. Linderholm and William K, Han-
cock have become assaciated with
the firm. Offices are located at 1100
Park Place Tower, Birmingham, Ala-
bama 35203 Phone (205) 322-0616,

]

The firm of Wilson & King an-
nounces the relocation of their Jasper
allice to 315 West 19th Streel, Jasper,
Alabama 355021488, Phone (205)
221-4640,

| |

Yearout, Myers & Traylor, BC., an-
nounces that €. Jeffery Ash and
Phillip Ted Colquett have become as-
sociated with the firm. Offices are lo-
cated at 2700 Southlrust Tower, Birm-
ingham, Alabama 35203, Phone (205)
3126-6111.

]

Balch & Bingham announces that
Frank |. Brown and Will Hill Tankers-
ley have joined the firm as associates,
Birmingham oftices are located at 700
Financial Center, Birmingham, Ala-
hama 35203, Phone (205) 251-8100,

|
Tobin K. Clark, formerly with Sirote
& Permutt in Huntsville, has joined
the legal department of American Air-
lines, Inc., MD 2E30, PO. Box 619616,
Dallas/Fort Worth  Airport, Texas
752619616,

Joel M. Nomberg announces the re-
location of his office 1o 125 West Main
Street, The Crossings, Fourth Floor,
Dothan, Alabama 36301, and mailing
address of PO, Box 6713, Dothan, Ala-
bama 36302, Phone (205) 793-h493,
He also announces that Joseph ).
Gallo has become associated with his
firm,

Harry P. Long and john W, Norton
of Long & Norton announce the relo-
catton of their offices 10 Suite 2A,
Security Bank Building, 10 West 11th
Street, Anniston, Alabama 36201,
Phone (205) 237-3266.

n

The firm of Webb, Crumpton, Mc-
Gregor, Sasser, Davis & Alley an-
nounces that Michael M. Eley has he-
come a partner of the tirm as of July
1, 1989, and Daryl L. Masters, Greg-
ory D, Crosslin, J. Mark Greer and
Carolyn McFatridge have become as-
sociated with the firm, Offices are lo-
cated at One Commerce Street, Suite
700, PO. Box 238, Montgomery, Ala-
bama 36101-0238. Phone (205) 834-
1176,

n

The firm of Cherry, Givens, Tarver
& Aldridge announces that Robert E.
Burney, 11, |.D.,, M.D).; Thomas N.
Nickles, |.D., M.D.; Rodney . Do-
rand, .., M.D.; Kevin |. Hawkins;

and Lois R. Beasley, 1.D., R.N., have
become members of the firm with of-
fices located in Birmingham at 2100-A
SouthBridge Parkway, Suite 570, Birm-
ingham, Alabama 35209, phone (205)
#70:1555, and in Dothan at 125 West
Main Streat, PO, Box 927, Dothan, Ala-
hama 36301, phone (205) 793-1555.
n

The firm of Scholl & Schell an-
nounces the relocation of its law of-
fices, formerly at #2 Office Park Cir-
cle, Suite 200, in Birmingham, Ala-
bama, 16 its new offices located at #4
Office Park Circle, Suite 315, Birming-
ham, Alabama 315223, Phone (205)
B716004. The firm also announces
that Stephen M. Middleton was asso-
clated with the firm effective August
15, 1989,

n

Roy Wesley Miller and Bruce Alan
Gardner, former Madison County as-
sistant districl altomeys, announce the
formation of a parthership for the gen-
eral practice ol law, Offices are lo-
cated at 221 East Side Square, Suite
1B, Huntsville, Alabama 35801, Phone
(205) 533-4004,

|

Wayne L. Williams and Craig L.
Williams announce the formation of
a partnership to be known as Williams
& Williams, 600 Lurleen Wallace
Boulevard, 5, Courthouse Plaza, Suite
140, Tuscaloosa, Alabama 35401,
Phone (205) 3457600, |

e

L] f/‘ L] L]
f}ﬁ/ﬁ)l"ﬂi{l/{{))! ('(J-?'f/)(()/_, e,

COMPUTERIZED LITIGATION SUPPORT SERVICE
Dacument Control = Bates Stamping « Copying
Keyword Searches » Reports « Deposition Summaries

1933 Montgomery Highway, Suite 101

Birmingham, Alabama 35209
(205) 930-0666

The Alabama Lawyer

Jo1



1989-90 SECTION OFFICERS

Administrative Law Section

Chairperson

Al L. Vreeland

PO. Box 2716
Tuscaloosa, AL 35403
(205) 345-3440

Chairperson-elect

M, Frank Caskey

Capouang, Wampold, Prestwood &
Sansone

PO Box 1910

Montgomery, AL 36102

{205) 264-640

Secretary/Treasures

Ceorge E. Hutchinson

Ste. E-37, 2368 Fairlane Drive
Montgomery, Al 36116

(205) 2709606

[Jirectors

Margaret 5, Childers

Alabama Health Planning Agency
121 6th Street—North Montgomery
Montgomery, AL 36104

{205) 261-4103

Alvin T. Prestwond

Capouano, Wampold, Prestwood &
Sansone

RO, Box 1910

Montgomery, Al 36102

(205) 264-6401

lohn Thomas Mooresmith

Ste. 202, Four Metroplex Drive
Birmingham, Al 35209

(2005) 871-3437

Bankruptcy and Commercial Law
Section

Chairperson

E. Terry Brown

Copeland, Franco, Screws & Gill

PO, Box 347

Maontgomery, Al 36101

(205) 834-1180

Vice-chairperson
Romaine S. Secott, NI

3oz

Balch & Bingham

PO Box 306
Birmingham, AL 35201
(205) 251-8100

Secretary

fravis M. Bedsole, Ir,

LLS. Bankruptey Adminisiratar's Office
259 W, Ridgelawn Drive

Mabile, AL 36608

(205) 694-4133

Treasurer

Robert B. Rubin

Sirale, Permuit

P{). Box 55727
Birmingham, AL 35255
(205) 933711

Business Torts and Antitrust Section

Chairperson

Linda A, Friedman

Bradley, Arant, Rose & White
1400 Park Place Tower
Birmingham, AL 35203

(205) 252-4500

Vice-chairperson

Jonathan H. Waller
Haskell, Slaughter & Young
800 AmSeuth-Sonat Bldg,
Birmingham, AL 35203
{205) 251-1000

Secretary

Lee H, Zell

Berkowitz, Lefkovits, lsom & Kushiner
1100 Financial Center

Birmingham, AL 353203

{205) 328-0480

Treasurer

Caral H. Stewart

[Burr & Farman

3000 Southlrust Tower
Birmingham, AL 35203
{205) 2513000

Newsletter Editor

Lee E. Bains, I

Maynard, Cooper, Friersan & Gale
1200 Watts Bldg,

Blirmingham, AL 35203
(205) 252-2889

Corporation, Banking & Business Law
Section

Chairpersen

Curtis W, Jones
Drummond Company, Inc.
PO Box 10246
Birmingham, AL 35202
(205) 945-65049

Criminal Law Section

Chairperson

Thomas fefferson Deen, I
Clark, Deen & Copeland
PO. Box 2705

Mabile, AL 36652

{205) 433-5860

Environmental Law Section

Chairperson

R. Craig Knelsel
Attorney General’s Office
11 South Union Street
Mantgomery, AL 306130
(205) 261406

Chairperson-elect

|. Ross Forman, 11
Burr & Forman

3000 SouthTrust Tower
Birmingham, AL 35203
{205) 251-3000

Vice-chalrperson

Neil C, Johnston

Hand, Arendall, Bedsole, Greaves &
lohnston

PO, Box 123

Maohile, AL 36601

(205) 432-5511

Treasurer

James Goodwyn, |r.

Alabama Dept. of Conservation
64 N, Union Streot
Montgomery, AL 36130

{205) 261-3165

Navember 1989



Secretary

Raobert R, Reid, ).

Bradley, Arant, Rose & White
1400 Park Place Tower
Birmingham, AL 35203
(20031 252-4500

Membership Subcommittee
Chairperson

Ronald W. Farley

Alabama Dept. d Environmental
Management

1751 Dickinson Dowve

Montgomery, AL 36130

(205} 2717855

Program Chairperson

Neil C, Johnston

Hand, Arendall, Bedsole, Greaves &
lohnston

PCY Box 123

Mablle, AL 3660

{205} 432-5511

Legislative Allairs

T. Bruce McGowin

Hand, Arendall, Bedsole, Greaves &
lohnston

PO, Box 123

Mobile, AL 36601

(2055 432-551

Family Law Section

Chairperson

Jerrilee P Sutherlin
112G South Side Square
Huntsville, AL 35801
(205} 5369900

Chairperson-eled! & Treasurer
. Michael Manasco

Minor, Manasco & Wise

PO, Box 5022

Mantgomery, AL 36103

{205) 263-23133

Secretary/Newslener Editor & CLE
Event Chairperson

I. Ronald Boyd

Boye, Pate & Fernambucg

2801 University Blvel,, Ste. 302

Birmingham, AL 35233

{203) 9230-9000

Immediate Past Chalrperson &
Membership Chairperson

C. Richard Fernambucy

Boyd, Pate & Fernambucq

2801 University Blwd,, Ste, 302

Birmingham, Al 35233

(205 230-9000

The Alabama Lawyer

At-Large & Chairperson of Bench/Bar
Relations Committee

Amy Slayden

407 Franklin Street, SE.

Humsville, AL 35801

{205) 5337178

Al-Large & Chairperson of Specializa-
ttan Commitiee

Willlam K. Bell

Lammons, Bell & Sneed

132 Holmes Avenue, NW.

Hunisville, AL 35801

(205) 533-2910

At-Large & Chairperson of Legislative
Committee

Lots Brasfield

Alabama Dept. of Human Resources

64 North Union Street

Montgomery, AL 36130

(205) 2615642

At-Large

Randy Nichols
Burns & Mackey
O Box 1583
Mobile, AL 36633
(205) 432-0612

Herndon Inge, Jr.

inge, McMillan, Adams, Coley &
Ledyard

P Box 2345

Mobhile, AL 36652

(205} 433-6506

William R. Blanchard
5005 Perry Strest
Montgomery, Al 36104
{205} 269969

Labor Law Section

Chairperson

|, Patrick Logan

Burr & Farman

3000 Southlrust Tower
Birmingham, AL 35203
{2005) 251-3000

Vice-chairperson

loe R. Whatley, [r.

Cooper, Mitch, Crawford, Kuykendall
& Whatley

Ste. 200, 409 North d1st Street

Birmingham, AL 35203

{205) 1289576

Secretary/Treasurer
John Richard Carrigan

Balch & Bingham

PO Box 306
Birmingham, AL 35201
(205) 251-8100

Litigation Section

Chatrperson

lohn £ Scott, |,

Balch & Bingham

PO Box 306
Birmingham, AL 35201
{205) 251-8100

Chairperson-elect

Broox G, Holimes

Armbrecht, Jackson, DeMouy, Crowe,
Halmes & Reeves

PO, Box 290

mMabile, Al 36601

(205) 432-6751

Oil, Gas and Mineral Law Section

Chairperson

David E. Hudgens

Armbirecht, Jackson, Demouy, Crowe,
Holmes & Reewes

PO. Box 290

Mohile, Al 36601

(2005) 432-6751

Viceschairperson

Oil & Gas Section

Stephen W, Still

Sonat, Inc,

P Box 2563

Birmmngham, AL 315202-2563
(205) 325-1102

Vice-chairpersen

Hard Mineral Section
Harald D. Rice, |

Jim Walter Resources, ing,
PO, Box C.79
ABirmingham, Al 35283
{205) 254-7481

Secretary

Dabney Bragg Foshee

Armibrecht, lackson, DeMouy, Crowe,
Holmes & Reeves

PO. Box 290

Mohile, AL 360601

(2005) 4326751

Treasurer

James | Sledge

fosen, Harwood, Cook & Sledge
PO, Box 2727

Tuscaloosa, AL 35403

1205) 345-5340

103



Real Property, Probate and Trust Law

Section

Chairperson
Charles R, Smith

Morris, Smith,

Siniard, Cloud & Fees

300 Clinton Street, W
Huntsville, AL 35801
(205) 534-0065

Vice-chairperson
Charles A, Beavers, Jr.
Bradley, Aramt, Rose & While

14

00 Park Place Tower

Birmingham, AL 35203
{205) 252-4500

Secretary/Treasurer
Romaine S. Scott, 11
Balch & Bingham

O Box 306
Birmingham, Al 35201

(205)

251-8100

Taxation Section

Chairperson
Roy |, Crawford

[———————

Cabaniss, Johnstan, Gardner, Dumas
& O'Neal

1900 First Mational-Southern Natural
Bidg,

Birmingham, AL 35203

{2045) 252-8800

Vice-chairperson

Henry H, Hutchinson

Capell, Howard, Knabe & Cobbs
PO, Box 2069

Montgomery, Al 36197

(205) 241-8070

Secretary/Treasurer

|. Reese Murray, 1|
AmSouth Bank

PO, Box 11426
Birmingham, AL 35202
(205] 326-5386

Young Lawyers' Section

President
James H. Anderson

Beers, Anderson, |ackson & Smith
PO. Box 1988

Montgomery, AL 36102

(205) B34-51311

President-clect

W, Percy Badham, 11

Maynard, Coaper, Frierson & Gale
[2th Floar, Walts Bledg,
Birmingham, Al 35203

(205) 252-2889

Secrelary

Keith B, Norman
Alabama State Bar
PO Box 671
Montgomery, Al
(205) 269-1515

61N

Treasurer

Sidney W Jackson, [
Jackson & Taylol

PO, Box 894

Maohile, AL 36601
{205) 433-1131

ALABAMA STATE BAR SECTION MEMBERSHIP APPLICATION

To join one or more sections, complete this form and attach separate checks payable to each section

you wish to join.

Name:

Firm or agency:

Office address:
Office location:

Office telephone number:

Section

Administrative Law
Bankruptcy and Commercial Law
Business Torts and Antitrust Law

Corporation, Banking & Business Law

Criminal Law
Environmental Law
Family Law

Labor Law

Litigation
Oll, Gas and Mineral Law

Real Property, Probate & Trust Law

Taxation
Young Lawyers'

104

Annual dues

$20
$15
$15
510
$0

$20
$15
$10
$25
$15
$15
510
$10
50

if practicing less than 5 yrs.
if practicing 5 or more yrs,

Remember:

Attach a separate check

for each section.

Mail to:
Sections
Alabama State Bar
P.0. Box 671

Montgomery, AL 36101

November 1989

e e § S —



Huckaby elected Alabama State
Delegate to ABA

Gary C, Huckaby, a partner in the
Huntsville firm of Bradley, Arant, Rose &
White and immediate past president of
the Alabama State Bar, has been elected
Alabama State Delegate to the American
Bar Association House of Delegates,

Huckaby

As state delegate, Huckaby heads the
Alabama contingent 1o the ABAS House
of Delegates, its policy-making body, He
will serve a threesyear term as state
delegate,

Huckaby has been a member of the
house since 1982, until now representing
the state bar. He also is a member of the
ABA Standing Committee on Lawyers
Public Service Responsibility, and is a
past chairperson of both the Standing
Committee on Lawyer Referrad and Infor-
mation Service and the Special Commil
tee on Delivery of Legal Services, He s
a past member o the Consortium on
Legal Services and the Public, the Task

Force on Public Education about the Law
and the Standing Committee on Lawyers
in the Armed Forces. He is a Fellow of the
American Bar Foundation.

Huckaby also is a past president of the
Huntsville-Madison County Bar Associ-
ation. He has served an the Board of Bar
Commissioners of the Alabama State Bar,
and as chairperson of the Farrah Law
Society, He is a member of the Board of
Directors of the Alabama Law School
Foundation and of the council of the Ala-
bama Law Institute, and serves on the
Board of Directors of the American Judi-
cature Society,

Huckaby was graduated from the Uni-
versity of Alabama in Tuscaloosa with a
bachelor of ants degree in 1960, and from
the University’s School of Law in 1962,

Alabama State Bar reaches out to
schools

The Alabama State Bar recently was
selected by the American Bar Associa-
tion's Special Committee on Youth Edu-
cation for Citizenship for participation in
their Bar-School Partnership Program,
This program seeks 1o promate the teach-
ing of law-related education o both ele-
mentary and secondary school students.
Law-related education incorporates inter-
active teaching methods and involve-
ment of outside resource leaders in the
classroom, It helps motivate students of
all levels and abilities, and teaches them
citizenship skills necessary for becoming,
invalved, responsible citizens in thei
schools and communities,

Under this program, the Alabama State
Bar is one of only 12 states throughout
the country which will receive a mini-
granl of $900 for teacher and resource
leader training workshops and for the
purchase of materials in three selected

Bar Briefs

sies within the state—Birmingham,
Mobile and Opelika.

The ABA also will pravide a wide
variety of free law-related education
materials and on-going tochnical assis-
tance to help educate teachers and law-
yers in these three cities on how to teach
law-related education to students. The
ABA will work closely with the state bar,
the Alabama Department of Education
and the local bar assoctations and school
hoards In Birmingham, Maobile and
Opelika to establish on-going lawerelated
education programs and promaote law-re-
lated education for students throughout
the state, Committee chairperson is Chris
Christ of Birmingham and vice-chair
person is Michael Odom of Mobile. Bl

Pictured above is Edward M, Rogers, Jr.
Rogers, assistant ta President Bush and
his chiel of stalf John Sununu, attended
Harvard University and is a 1980 gradu-
ate of Samlord University. He received
his law degree in 1984 from the Univer-
sity of Alabama School of Law and was
admitted lo the Alabama State Bar in
1985,
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Coverage—an Update

i A1 b B e o s

by Ronald G. Davenport

| wrote an article which appeared in
the September 1988 issue of The Ali-
bama Lawyer entitled, "Underinsured
Matorist Coverage—Where Did It Come
From{ Where Is It Goingt” That article
discussed all of the Alabama cases which
then existed on underinsured maotorist
caverafe, The article concluded with the
following paragraph:

“Although underinsured motorist
coverage v beginning 1o take shape,
lhl'[l' MEMAIn My 15sues Cong l'an“H
its application. Insurance COmMpanies,
plaintifis’ atomeys and defense at-
tarmeyvs will continue to agonize and
joust over thiese ssues for the nest cou-
ple of years until the Alabama Supreme
Court can resolvie the questions imaly-
ing subrogation, settlement and nal of
this new area o inswrance Coverage

“While many questions remain 1o be
answered, the Alabama Supreme Court
has released several opinions since that
article was written which provide some
insight into this new area of Alabama law,
The purpose of this article is to pick up
where the September 1988 article left off
and discuss those underinsured motorist
cases which have been decided during
the past year

Stacking

In the case of Travelers insurance Com-
pany, Inc. v. Jones, 529 50.2d 324 (Ala.
1988), the Alabama supreme Court, In
an opinion authored by Justice Maddox,

S

i R N ]

held that a passenger can stack up to
three uninsured maotorist coverages on
the owner's policy il the coverages for the
additional vehicles are comained within

Ronald G. Davenport is a partner in the

"“"-1“* firm of Rushton, Stakely, Johnston & Gar
;'""“H-.. rett, PA., in Montgomery. He is the au-
ot i thor of Alabama Automaobtle Insurance

Law, which has been published recently
by The Marrison Compamy, He received
his undergraduate degree from Hunting
don College and law degree from the
University ol Alabama School of Law
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the same contract, The court’s decision
turned on the 1984 amendment Lo the
uninsured motorist statute, In the amend-
ment, Lthe Legislature adopted
§32-72-23(c), Codle of Alabama, 1975,
which provides as follows:

“The recovery by an (nsured person
under the uninsured provisions of any
one contract of automaohile insurance
shall be limited to the primary coverage
plus such additional coverage as may
be previded for additional vehicles, but
not to exceed two additional covetages
within  such  confract”  {emphasis
added).

The court held that the plain meeting
of the amendment extended stacking of
uninsured motorist coverage 1o all per-
sons who are insureds, whether they are
named insureds or not, and entitles them
lo recover the primary coverage plus such
additional coverages as may be provid-
el up to two adeittonal vehicles. In order
for a passenger lo stack, the additlonal
coverage must be within the same con-
tract of insurance,

In the case of State Farm Mutual Auto-
mobile Insurance Company v. Fox, 541

S0.2d 1070 (Ala, 1989), the court again
looked at the language of §327-23c) and
held that there was no limit on the
number of uninsured motorist policies an
insured might stack if each of the policies
was issued under a separate contract.
The court held that the phrases “any one
contract” and “within such contract”
referred 1o ane contract or policy of in-
surance, Therefore, the stacking fimita-
tion contained in §32-723(c) does not ap-
ply if the contracts are issued under
separate polictes,

Justice Jones dissented and said as
tollows:

“In my aplnion, the Legistatie could
not have intended to createe & ‘Russian
roulette’ game of chance, The aperative
elfect of the statute can be carried oul
with some degree of consistency and
predictability only if the statute treats
all like coverages botwoeen the same
parties (the insurer and the insured) as
one contract of insdrance, Otherwise,
spphisticated Insurers tand insureds, as
welll, in considering each application
foar converage, must go through the men-
tal exercise of deciding whether to s
sue separate policies to cover each ves
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hicle ownod by the Insured, and thus
avoid the rsk of stacking uninsured
motcris! COVeTaRes as (o passengers (as
in Travelers) bul at the same time, as-
sume the risk of stacking, without
limitations, such coverage tor other in
sureds for each insured whicle (as in
the instant case”

Subrogation

The court has severely limited the abili-
ty of insurance companies to protect
their subrogation rights in underinsured
motorist situations, The first hint of the
courl’s direction came in the case of Har-
dy v. Progressive Insurance Company,
531 50.2d BAS (Ala, 1988), Handy had a
policy with Progressive Insurance Com-
pany which provided uninsured
{underinsured) motorist coverage to her.
Mardy was injured by Brown, an underin-
sured motanst, al the time of the acei-
dent. Hardy received payment from
LISF&G, Brown's liability carrier, and exe-
cuted a release relieving Brown from all
further claims arising oul of the
automobile accident, The trial coun
found that Hardy's claim against Pro-
gressive on her underinsured motorists’
coverage was barred by her release from
liability of the 1ortieasor.
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The Alabama Supreme Court, in an
opinion written by Justice Houston,
reversed on the grounds that there was
inadequate documentation to suppon
the trial court’s action.

However, the Alabama Supreme Court,
in dicta, went on to discuss underinsured
motorisl coverage and subrogation in
general. In doing so, it cited the follow-
i-ng language from Progressive Cas. Ins.
Co. v Kraayenbrink, 370 N.E.2d 455
(Minn. Ct. App. 1983), with approval:

“The general rule is that a settlement
and mwelease of an underinsured tan
feasor will not automatically preclude
recovery of underinsured beneits, (Cita-
tions omitted), When an insured party
has ghven his undennsurance cardes
natice of a lentative sellement prior 1o
release, and the insurance carrier has
the apportunity to protect ils subroga-
Hon rights by paying the underinsur
ance henefits betore the insurance car-
rier makes payment to its insured, how-
ever, subrogation riphts do not arlse”

The dicta of Hardy hecame law in the
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recent case of Auto-Owners Insurance
Company v. Hudson, 23 ABR 2721, Hud-
son was involved in an automaobile acci-
dent with an undernsured motornist. The
plaintitf and Auto-Owners stipulated that
the accident was caused by Finklea's (the
underinsured motoristy negligence and
that the plaintiff, Hudson, suftered in-
juries in the amount of at least $70,000.
Finkleas insurance policy with Stale
Farm had limits of $30,000; thus, Finklea
wis considered underinsured.

The plaintifi was insured by Auto-
Owners Insurance Company al the time
of the accident with uninsured/underin-
sured matorist coverage of $20,000 per
person. Mudson notified Auto-Owners
that he was negotiating a settlement with
State Farm, whereby State Farm would
pay him its $50000 coverage in relurn
for a written release of State Farm and
State  Farm's insured, Auto-Owners
replied with a letter which warned Hud-
son that it he executed a release, he
would be forfeiting his right to the
520,000 underinsured motonst coverage.
Auto-Owners did say that it would give

permission for Hudson 1o  litigate.
Despite Auto-Owners' warning, Hudson
released State Farm and its insureds,
Auto-Owners then efused to pay Hud-
san the $20,000 underinsured motorist
benefits,

Auto-Owners filed a declaratory judg-
ment and Hudson counterclaimed for
the $20,000 in underinsured motorist
coverage, The trial court held that Aulo-
Owners had 10 pay Hudsoen his $20000
in underinsured benefits, Auto-Chwners
appealed,

The Alabama Supieme Court alfirmed
the |m|]..'.m:'nl againsl Auto-Owners and
held as Tollows:

“When the tortfeasor’s lialbshity in-
surer has offered 1o pay the maximum
of its by limits, and i is undisputed
that the damages exceed thal amount
and, lutther, exceed the amaount of un-
derinsured coverage avallable, the in-
suredd should give its underinsured
MAtONSD INsusInCe carner nobce ol this
offered sertlement and the undenn.
sure] motorist carmer should consent
0 the settlement and 1orego any right
ol subrogation for any underinsured

matonst coverage it may subsequent-
ly pay, o1 else pay o its insured the
amount offered by the Wrtlvasar's in-
surer and presere s nght of subroga:
Hon"

The court did not address the guestion
of whether the same holding would app-
ly when it s not undisputed that the
damages exceed the amount of underin-
sured coverage availlable. It cortainly ap-
pears, however, that the supreme count
would probably make the same ruling in
that fact situation,

justice Maddox, joined by justice
Steagall, authored a dissent which gave
an excellent history of underinsured
molorist coverage and a survey of the law
in other jurischctions, Just ce Maddox, in
dissenting, suggested that the (ollowing
general rules should apply:

The injured party, or his counsel,
should give natice of his ar her Claim
to the underinsured motarist insurance
carrier as soon as it appedrs that the in-
sured’s damages exceed the tortleasor’s
hability fimits, i1 theme 15 no questhon
abouit lalsility, and the habiliy carrier
wanls 1o pay its policy limits and get
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f| I'(-_'lt‘d!'d.', the |.‘|rtJ|.mli0tI setl|ement
should be submitted o the underin
sured motarist insurance canler 1f the
insured desires that the underinsured
matarist (nsurance carver walve its sub-
rogation rights, the insured or his or her
counsel should request, in writing, that
such a waiver be given and that the un-
derinsured molorist carrier agree not to
Invake as a defense any release or any
covenant not (o sue, The underinsured
maotoarist carrier’s decision o waive or
ot to walve its subrogation rights or
1 consent or nel 1o consent 1o a sel-
tement by its insured with the tortlea-
sor should depend upan whether the
lacts showed that its insored was e
gally entitled 10 recover damages’ un
der the providons of §32-7-23, and
whether, as a practical consideration,
the gight of subrogation has value, All
negotiations should be conducted in
good taith, and any releases or cove-
nants not to sue shauld be draftied to
meet the approval of bath the torifea-
sor's lability carvier and the carrler of
the underinsured motarlst coverage. 1
they cannot agree, and such disagree
ment presents a Justiclable controver
sy, then the Injured pary should sue
1o have his or her legal rights detior-
mined.” (citations omitted),

1988-89

ALABAMA
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$15.00

SEND CHECK
ALONG WITH
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Concerning the lacts of Hudson,
Justice Maddox praposed the following:

“I would hold that the release Hudson
executed was sulyect to Auto-Owners'
subrogation rights, This wauld be an
equitable result, because the release
executed by the plaintiff in tavor of the
tartieasors specifically reserved 1o the
plaintiil the right 1o recaver the benefits
payable under the erms of the Auto-
Owners policy”

Bad faith

In the case of Sanford v. Liberty Mu-
tual Insurance Caompany, 536 S0,2d 941
(Ala. 1988), the count reversed the trial
court’s granting of the defendant’s motion
to dismiss the plaintiff’s ot claims lor
bad faith refusal to pay an uninsured
motorst ¢laim and bad taith retusal to in-

vestigate the claim. The trial court had
relied upon the cases of Quick v, State
Farm  Mutual Automobile Insurance
Company, 429 So.2d 1013 (Ala, 1983);
Bowers v. State: Ftrm Mutual Insurance
Company, 460 S0,2d 1288 (Ala. 1964);
and Aetna Casualty & Surety, fnc, v
Beggs, 525 S0.2d 1350 (Ala. 1988}, Many
cansidered the decision in Sanford to he
a reversal of these earlier cases. Flowever,
the majority of the court denied that it
was reversing iself but suggested that the
trial court simply misreacd its three earlier
Cases.

The court, in a per curiam decision,
saicl:

"We perceive no public policy reason

to distinguish between a ‘had faith'

l"rllf'll Inan Ul'l!ll"llll'd matarnsl conlext

t up without a fight,

I o
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aned a bad faith' claim in other (wo-
party Insurance contexls

Justices

dissented:

“Our opintans in Quick v. Stale Farm
Mut, Auta, Ins Cey, 429 So3d 1033
(Ala. 19835, Bowers v State Farm Mut
Aute. Ins, Co, 460 So.2d 1288 (Ala,
1984), and Aetna Cas, & Sur Co. v
Aeggs, 525 50.2¢ 1350 (Ala, 1988), ane
direct autharity for holding that ‘there
can be no breach of an uninsured
matorist contract, and theretore no bad
faith, untl the insured proves that he
is legally entitled w recover damages
from an uninsured or underinsurerd
motarlst” Quiek, 429 50, 2d at 1035, In
the instant case, lability and the
amount of damages has not been deler
mined, and plaintiff alleged no facts in-
dicating that his fsurer might e liable
without such cetermination)’

Maddox and Steagall

Conflict of laws—Best v. Aulo-
Owners Insurance Company, 540
So.2d 1381 (Ala. 1989)

In June 1985, Best was involved In an
automobile accident in Blount County,
Alabama. Best was, at all times relevant
to this case, a resident of South Caraling,
His wvehicle was principally garaged in
South Carolina, and he and his son were
returning to their home in South Carolina
after a visit with Bests son's tiancee,

Best ane hls son were seriously in-
jured, A settlement was reached with the
responsible driver, and his insurance
company paid the limits of the driver’s
ltability policy,

Al the time of the accident, Besl was
covered by a policy of insurance issued
by Auto-Owners in South Carolina. The

&
w
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application for the policy was completed
in South Caralina and expressiy did not
include coverage for underinsured mo-
tarist bodily insurance damage. Auto-
Owners never received @ premiom for
underinsured motorist coverage.

The issue belore the court was whethe
the contractual obligations of the parties
were governed by the policy, which was
issued in South Caralina, or were govern-
ed by the law of the State of Alabama.

Best contended that his palicy created
underinsured motarist coverage because
there was a clause which said, in es-
sence, thal when he operated his auto-
mobile in anather state the policy would
meel the reguirements of any financial
responsibility law of that state, The Ala-
hama Supreme Court pointed oul thal
Alabama is not a compulsory insurance
state, Best voluntarily elected not to ob-
tain underinsured motorist coverage in
South Carolina and could not now re-
ceive such coverage in Alabama, which
has no compulsory insurance require-
ment,

Timeliness of withdrawal by under-
insurance carrier

In the case of Ex Parte Eclgar, 543 So.2d
682 (Ala, 1989), the court held that an
underinsurance carrier cannot make its
withdrawal from a case conditional.

Dean was invalved in an awtomoblle
accident Jaouary 14, 1987 On January 21,
1988, she filed a complaint against her
liability insurance carrier, ALFA, ALFA
was served with a complaint January 22,
1988, Dean subsequently amended her
complaint February 1, 1988, stating a
claim against ALFA for underinsured
motorist benefils, She amended her com-
plaint at the same time to name Edgar
as a defendant, alleging that he
negligently or wantonly caused the ac-
cident. ALFA was served with the amend-
ment February 3, 1988, and filed a mo-
tion to dismiss the complaint February
7, 1988, ALFA amended it1s motion 1o
dismiss February 25, 1988, Alternatively,
it moved, puisuant to Rules 42(b) and
18(c) of the Alabama Rules of Civil Pro-
cedure, to have Dean's ¢laim against it
for insurance coverage resolved in a sep-
arale trial.

On May 2, 1988, ALFA filed a mation
seeking 1o exercise its option not to par-
ticipate in the wmal of Dean’s claims
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against Edgar, ALFA later amended this
motion August 29, 1988, In the amend-
meny, it stated that it was reserving s
right 1o intervene in the case al a later
date, Dean liled an objection to the
court’s allowing ALFA 1o withdraw from
the case, stating that there was no au-
thority to grant its motion to participaie
in discovery anc 1o reserve the right 1o
join the litigation at some future date,
The trial coun denied ALFAS requested
withdrawal on September 27, 1988, stat-
ing that it was doing so because ALFA
had failed 1o make a timely election.
ALFA then petitioned the Alabama Su-
preme Court for a writ of mandamus,
asking for an order directing the trial
court to allow it to exercise its option to
withdraw from the case. (The writ of
mandamus also addressed another issue
which does not concem  uninsured
motorist coveragel,

The Alabama Supreme Courl ack-
nowledged that lowe v. Nationwide fn-
strance Company, 521 So.2d 1309 (Ala,
1988), provides a liability insurer with the
ahsolute right to elect not to participate
in the tnal of its insured's clarm against
an underinsured motorist, provided the
election is timely. The court went an to
note that although an insurer may elec
1o withdraw very early in the case, as
ALFA did in this case, Lowe does not re
guire that il do <o, The insurer has the
option to withdrmw from the case within
any reasonable time alter service of pro-
cess, Whether the insurer’s motion to
withdraw is imely made is left 1o the dis-
cretion of the trial count, The court stated
that it believed "that it would not be
unreasonabie lor the insurer to par-
ticipate {n the case lor o length of time
sufficient to enable it 10 make a mean
ingful determination as 10 whether |t
would be In its best interest to with-
draw.”

The court noted that in this instance,
ALFA wanted out of the case, but only
il it could monitor the progression of the
case through the discovery process and
later intervene if it desired 1o do so, The
supreme court held that the thal coun
had no authority to grant the motion as
postured by ALFA, The petition for writ
of mandamus was denied,

Justice Jones concurred specially, not-
ing that the opinion of the supreme court
did not preclude ALFA from withdraw-
ing as a party to the “[IH-III(JH oven 45 ol

The Alabama Lawyer

the date of the supreme courl’s opinion,
provided {1 no longer insists upon the
conditions attached 1o its previous with-
drawal attempt, Justice Jones furthet
stated his opinion that the discretion of
the trial court, with respect to the ime-
liness of the underinsured carrier's with-
drawal, should be liberally exercised in
tavor of allowing the msurer a reasonable
time within which 1o conduct the neces-
sary discovery and exercise an informed
discretion concerning staying in the
litigation or withcrawing from the
litigation,

Conclusion

While the Alabama Supreme Count
has resolved several of the puzzling is
sues involving underinsured motorist
coverage, this area of Alabama law re-
mains in its adolescence, 1t s the tastest
prowing body of civil law in Alabama at
the present time, and undoubtedly it will
continue 1o take lorm in the months and
years 1o comi, m
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cle opportunities

9 thursday

COLLECTIONS LAW

Mabile

Alabama Bar Institute for CLE
Croedits: 6,0

(205) 3486230

9-10

APPELLATE PRACTICE & ADVOCACY

Hilton Riverside & Towers, Now
Oleans

Tulane Law School

Credits: 10,5 Cost: $295

(504} 65-5900

BANKRUPTCY & REORGANIZATION
Doval Inn, New York

Practising Law Institute

Credits: 12.0 Cost: $450

(212) 765-5700

HEALTH CONTRACTS:
NEGOTIATING IN THE 1990s

Fairmont Hotel, Chicago

National Health Lawyers Assoclation

Credits: 12.6 Cost: $425

(202) 8331100

10 friday

TRIAL PRACTICE UPDATE
Tuscaloosa

Alabama Toal Lawyers Association
Credits: 3.0

(205) 262-4974

DEPOSITION TAKING

Colony Square Hotel, Atlanta

Institute for Continuing Legal Educa-
tion 1 Georgla

Cost: $95

(404) 542-2522

316

COLLECTIONS LAW
Birmingham

Alabama Bar Institute for CLE
Credits: 6.0

(205) 348-6230

SCHOOL LAW

Birmingham

Alabama Bar Insutute for CLE
Credits: 60

(2005) 348-6230

ESTATE PLANNING
Birmingham

Alabama Bar Institute for CLE
Credits: 6.0

(205) 348-6230

CRIMINAL LAW

Harbert Center, Birmingham
Cumberland Institute for CLE
Credits; 60 Cost: 595
(205) B70-2865

11-16

BASIC COURSE IN TRIAL
ADVOCACY

Key Bridge Marriott, Washington, DC

Association of Trial Lawyers of
America

Credits; 388

(B00) 424-2725

13-14

EMPLOYMENT LAW CONFERENCE
[Brake Hotel, Chicago

National Employment Law Institute
Credits: 12,3 Cost: $550

(415) 924-31844

Cost: $600

15 wednesday

REAL ESTATE LAW
Birmingham

Alabama Bar Institute for CLE
Credits: 6.0

(205) 34B-6230

16 thursday

TRIAL STRATEGIES AND ISSUES
(video replay)

Florence

Alabama Bar Institute for CLE

Credits: 6.0

(205) 348-6230

EMERGING ISSUES IN HEAITH
CARE LAW

Birmingham

Cumberland Institute tor CLE

Credits: 6,0

205) 8702865

16-17

INSURANCE COVERAGE FOR EN-
VIRONMENTAL CLAIMS

Westin Hotel Copley Place, Boston

Defense Research Institute, Inc,

Credits: 109 Cosl: $395

(312) 9440575

FEDERAL TAX CLINIC

Paul W, Bryant Conlerence Center,
Tuscaloosa

University of Alabama

Credits: 12.0 Cost: 3150

(2005) 348-6222

17 friday

TRIAL PRACTICE UPDATE
Dothan

Alabama Trial Lawyes Association
Credits: 3.0

{205} 262-4974

REAL ESTATE LAW
Montgomery -t
Alabama Bar Institute for CLE
Credits; 6.0

{205) 348-6230
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28 tuesday

BASIC PROBATE IN ALABAMA
Mobile

National Business Institute, Inc.
Credits: 6.0 Cost: $90
(715) B35:-8525

29 wednesday

BASIC PROBATE IN ALABAMA
Birmingham

National Business Institute, Inc.
Credits: 6.0 Cost: $98
(715) 835-8525

3( thursday

BASIC PROBATE IN ALABAMA
Huntsville

National Business Institute, Inc.
Credits: 60 Cosl: $98
(7151 B35-8525

5 CORPORATION: FROM CRADLE
TO GRAVE

Birmingham

Cumberland Institute for CLE

Credits: 60

(205) 870-2865

1 friday

BASIC PROBATE IN ALABAMA,
Montgomery

Mational Business Institute, Inc,
Credits: 6,0 Cosl 598
17151 B3s-8H25
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JUVENILE LAW AND PRACTICE
Birmingham

Alabama Bar Institute for CLE
Credits: 6.0

(205) 348-6230

BANKRUPTCY LAW
Birmingham

Alabama Bar Institute for CLE
Credits: 6.0

(205) 148-6230

TRIAL PRACTICE UPDATE
Huntaville

Alabama Trial Lawyers Association
{(205) 262-4974

1-2

WELEKEND WITH THE STARS: THE
BEST OF ATLA

Hilton, New York

Association of Trial Lawyers of
America

Cosl: $350

Credits: 8.8

{800y 424-2725

6 wednesday

PERSONNEL/LABOR RELATIONS
Admiral Semmes, Mobile
Cumberland Institute for CLE
Credits; 60 Cost: $95

{2005) B7(:-2865

7 thursday

FORECLOSURE AND REPOSSESSION
Mohile

National Business Institute, nc,
Credits: 60 Cost: %98

{715) 835-8525

TRIAL SKILLS

Huntsville

Alabama Bar Institute for CLE
Credits: 6,0

(205) 348-6230

TRIAL STRATEGIES AND ISSUES
Daothan

Alabama Bar Institute for CLE
Credits; 6,0

(205) 348-6230

7-8

PROSECUTION & DEFENSE OF A
LENDER LIABILITY LAWSLIT

Atlanta

American Law Institute-American Bar
Association

(215) 243-1600)

8 friday

LABOR LAW INSTITUTE

Sheraton Century Center Hotel,
Atlanta

Institute for Continuing Legal Educa-
tion of Geoargia

Cost: $115

(404} 542-2522

TRIAL SKILLS

Birmingham

Alabama Bar Institute {or CLE
Credits: 6.0

(205) 348-6230

TRAPS AND PITFALLS OF CIVIL
PROCEDURE (video replay)

Dathan

Alabama Bar Ipstitute for CLE

Credits: 6.0

(205) 348-6210
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cle opportunities

ANNUAL TRIAL PRACTICE UPDATE

Montgomery
Alabama Teial Lawyers Association
(205) 262-4974

FORECLOSURE AND REPOSSESSION

Maontgomery

National Business Institute, the,
Credits: 60 Cost: $98
i715) B35-A525

PERSONNEL'LABOR RELATIONS
Harbert Conter, Birmingham
Cumberland Institute {or CLE
Credits: 6,0 Cost; $956

(205) B70-2865

11-12

NATURAL GAS LAW

Westing, Dallas

Southwestern Lagal Foundation
Credits: 11,2

{214) G90-2377

12-15

SECURITIES REGUILATION
Westin, Dallas

Southwestern Legal Foundation
Crodits: 22.0

(214) HU0-2377

14 thursday

TRIAL SKILLS

Monigomery

Alabama Bar Institute for CLE
Credits: 6.0

(205} 3486210

ADVANCED TRLISTS

Ramada Civic Center, Birmingham
Cumberland Institute for CLE
Credits: 60 Caost: $95

12005 B70-2865

14-15

BANKRUPTCY AND
REORGANIZATION

Holiday Inn-Union, San Franctsco

Practising Law Institute

Credits: 120 Cosl; $450

(212) 765-5701)

118

15 friday

TRIAL SKILLS

Mobile

Alabama Bar Institute for CLE
Credits; 60

(205) 348-6230

EVIDENCE FOR THE TRIAL LAWYER

Coliseum Ramada Inn, lackson,
Mississippi

The Liniversity of Mississippt Cantinag-

ing Legal Education
Credits; 6.0
(601 9826590

TRIAL PRACTICE UPDATE
Anniston

Alabama Trial Lawyers Association
1205) 262-4974

CIVIL PROCEDLURE

Harbert Center, Birmingham
Cumberland Institute for CLE
Credits: 6.0 Cost: $95
(205) B70-2865

18 monday

TRIAL STRATEGIES AND ISSUES
(video replay)

luscaloosa

Alabama Bar Institute for CLE

Credits: 60

{205) 3486230

19 tuesday

MEDICINE FOR LAWYERS (video
replay)

Tustaloosa

Alabama Bar Institute for CLE

Credits: 6.0

(2005) 34B-6230

TRAPS AND PITFALLS OF CIVIL
PROCEDURE (video replay)

luscaloosa

Alabama Bar Institute for CLE

Credits: 6.0

205} 348-6230

15-19

ESTATE PLANNING

Fantainbleau Hilton Hotel, Miami
Miam Law Cente

Credits: 23.1

(305) 284-4762

18-20

MIDWINTER CONFERENCE
Wynirey Hotel, Birmingham
Alabama Trial Lawyers Association
(2005) 262-4974

20-27

ANMNUAL WINTER SEMINAR
The Sojpurner Inn, Jackson Hole
Cumberland Institute (or CLE
Credits: 110

{205) B70-2865

21-25

MIDWINTER CONYENTION

Marriatt Orlandeo Worle Center,
Orlando

Association ol Trial Lawyers of
America

(BO0) 424-2725
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—Alabama Supreme Court—
Notice to Attorneys and Their Staff

Your attention is directed to several pro-
visions of the appellate rules, which will
help in processing your appeal:

Briefs—number of copies, color of
covers, elc.:

Regular appeals—an onginal and tour
copies (it additional coples are re-
quired after submission, your office
will be notitied). Rule 32, ARAP, pro-
vides for the fellowing color of covers
to be used on briefs, if available
appellantblue, appelleefed,  inter-
VENOE OF amicus cunae/green, reply/
gray. (The rules do not indicate a col-
ar for the cover of rehearing bnels, bt
white is suggested. ) (Cerlificate ol ser-
vice should contain name, address,
phone number and pany represented
tor all served.)

Petition for wril of cerliorari—an
onginal and eight copies of the peti
lton and suppotting brief. No color tor
covers s reguired, but i any colored
cover is uset-—petitioner/bluve, respon-
dent/red.

Petition for wril of mandamus—an
ariginal and nine copies of the peti-
tian and supporting briel, (Certificate
ol service should contain name, ad-
dress, phone number and party rep-
fesented for all served,)

Petition for permission lo appeal—
an original and nine copies of the
petition and supporting briet, (Certi-
hicate of service should contain nama,
address, and phone number and party
represented for all served.)

Docket fees:

100 —Regutar appeal

50-—Petition for wrlt ol certiorari 1o
court of civil appeals {No
docket fee is required on crim-
inal certs,)

S0—Petition for writ of mandamuis

50—Pelition for permission to
appeal (If petition lor permis-
sion to appeal is granted, an
additional $50 is due.)

Extension of lime for filing briefs on
appeal:

One seven-day extension of time, as
provided by Rule 31(d), ARAP, may be
granted for the appellant’s brief, the
appellees briel and the appellant’s
reply briel. Reguest for extension will
be granted over the telephone; how-
ever, the extension must he confirmed
in wriling to this ollice, stating the ex-
act date your brief is due, and a copwy
of the confirmation letter sent 10 op-
posing counsel, For exteosions, please

call Sharon Mclain, Rebecca Naorris,
Diane Bennis or Louise Livingston,

Filing:

Papers shall be deemed filed on the
day of mailing If certitied, registered,
or express maill of the United States
Postad Service is utilized, Rule 25(a),
ARAP,

Notice to the trial clark when appellee
brief is filed:

Rule 31(a), ARAP, requires that the ap-
pellee give nouce of the liling of ap-
pellee's brel 10 the cletk of the trial
court. Compliance with this rule 1s
necessary in orcler for the trial clerk
to know when ta lTorward the record
on appeal 1o the appellate coun.

Second copy of record on appeal or
appendix:

Rule 30, ARAP requires that the par-
lies file either an appendix or a sec-
ond copy of the record on appeal.
This rule must be complied with be-
fore a case can be submitted to the
court for a decision, If vau plan to use
the second copy of the record on ap-
peal, vai should make arrangements
with the clek of the circult court o
photocopy the record for you before
the original record on appeal i semnt
to this office. |

The Alabama Lawyer
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Building Alabama’s Courthouses

The following continues a history of Ala-
bama’s county courthouses—their ori-
gins and some of the people who con-
tributed to their growth. The Alabama
Lawyer plans o run one county’s story
in each issue of the magazine, If you
have any photographs of early or pres-
ent courthouses, please forward them
lo:

Samuel A, Rumore, |

Miglionico & Rumorne

1230 Brown Marx Tower
Birmingham, Alabama 35203

Winston County

The people of Winstan Caunty have a
proud and unique heritage. At the ime
ol the Alabama Secession Convention in
1861, they voled o remain loval to the
tederal government. Alier Alabama lefl
the Union, a meeting was held to discuss
whether Winston County should secede
from Alabama. Though no formal action
was laken, the county forever received
the sobriguet “Free State of Winston!”
{This story is the subject of an annual out-
door theatrical production entitled “The
Incident at Looney’s Tavern,” performed
near Double Springs.)

Winston County is located in the rural
hill country of northwest Alabama, Be-
cause of the hills, the county was primari-
ly composed of small farms rather than
large plantations, and slave ownership
was rare, These farmers had litle in com-
man with the Black Belt planters 1o the
south. Politically they were Jacksonians
and believed that no state could lepally
wecede, Basically, they desired 1o be left
alone and remain neutral,

However, after a conscriplion act was
passed in 1862, Confederate recruilers
came into the county seeking new mili-
tary recruits, Many young men of military

320

by Samuel A, Rumore, |r.

age were forced into service, Those who
refused were taken prisoner or even shot
on the spot. Some fled to the caves and
hills of the surrounding territory. Some
mel at Natural Bridge (still a local land-
mark) o escape 1o federal lines, Many
Winstanians volunteered 1o serve in the
Linion Army. Ever since that time, Win-
ston County has remained a predomi-
nantly Republican political stronghald.

Winston County was created February
12, 1850, out of territary taken primarily
irom Walker County, Its original name
was Hancock County for John Hancock
ol Revolutionary War and signature fame,

The county name was changed Jan-
uary 22, 1858, to honor John A. Winston,
governor of Alabama from 1853 to 1857,
Winston, who was born in Madison
County in 1812, is considered the first
native-born Alabamiao to have become
governor, even though at the time of his
hirth Madison County was part of the
Mississippl Territory. Winston was an in-
dependent leader who gained the title of
"oty governor” because of his numerous
disagreements with the Legislature. Flis
legacy as governor clearly reflects the in
tense independence of the hill country
Winston County citzenry, making his
name an appropriate cholce,

The first county seal was established
al a stie called Houston, One saurce at-
tributes the name 1o Sam Houston ol
Texas, Another claimed that the town was
aamed for a local family. County leaders
soon concluded that the location was oo
isalated and they moved the county seal,
which they continued to call “Houston,”
three miles south shortly after the county
name change. “New” Houslon was
located en more level land and was more
accessible than the former town site. The
courthouse, like its predecessor, was
made of hewn logs, but was larger and
hael twa stories, Mo trace remains of this
courthouse, although the original log jail
at Houston still staneds.

Due 1o its oppasition ta the Conteder
ate-cause, a bill was inioduced In the
state Senate [n 1862 to abolish Winston
County. The boundaries of the adjoining
counties would be extended ta take in
all of the territory of Winston. This bill
passed by a vole of 21 w 1. A simila
resolution was proposed 0 the Mouse,
hut Winston County was spaied dissolu-
tion by a vole there ol 43 to 26. In laler
years the Legislature did remave a por-

Samuel A, Rumare, [t Is a graduate of
the University of Notre Dame and the
University of Alabama Scloal of Law. He
served as founding chairperson of the
Alabama State Bar's Famiiv Law Section
and s in practice in Birmingham with
the firm of Miglhonico & Rumore,
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Winston County Courthouse

tion of Winstion County land, Cullman
County was creatid in 1877 oul of por-
tions of Blount, Morgan and Winston
Lounties

Alter the creatien of Cullman County,
Houston was no longer centrally located
in Winston, In 1884, the Legisiiure
called tor a county seal election, The
peaple were o decide i thiy wanted
their courthouse a1 Houston or the geo
graphical center ol the county, As usual
in these elections, “center” won, The
county commisstoners then chose a site
at the “double springs” of Clear Creek,
alongtme camping grouncd. Though this
site was one and a half miles wiest of the
exacl center ol the county, the selection
was approved . Streets and lots wore Laid
out surrounding the courthouse site, and
the town became Double Springs,

The first courthouse built in Double
Springs burned August 5, 1891 A new
one was constructed on the samae site in
1894, It was built of locally quarned
sandstone. Andeew Jackson Ingles, the
legislator whao had proposed the public
election tor a centrally located county
seat, was the contractor. The courthouse
cost 312444, In 11 an annex was added
tor $4,000,

The Alabama Lawyer

In 1929 suhstantial remodeling ex-
panded this courthouse. Additions were
macle 1o the front and rear portions of the
building. These new wings were also
constructed of locally quarried sandstone
and reinforced with concrete, The archi-
tectural firm lor the project was Warren,
Knight & Davis of Birmingham, and the
conlractor was Burdick & Woodruff, The
tosl was $70000,

A one-story addition was made to the
eastern side of the building in the 1950s,
filling in the area between the 1929
wings. A il wing was added 10 the rear
in 1962, And in the 1980s, a second-story
wooden addition was added 10 the
1950Ys construciion,

The Winston County Courthouse is a
pgood example of the Neoclassical
Revival style of architecture. The strue-
e contains a classical pediment with
a fourcolumned portico, and the col-
umns are Tusean, The main courthouse
section contains a clock tower with a
cupala topped by a finial, This building
was named to the National Register of
Historic Places August 27, 1987, |

Don’t Risk A Valuation
Penalty. Introduce
Your Clients to Business
Valuation Services.

John H. Davis I1l, PhD, MAI, SRPA, ASA, president of Business
Valuation Services Inc., is the only designated ASA Business Val-
uation appraiser in Alabama, Business Valuation Services provides
consultation by the hour, appraisal reports and expert testimony

in cases of:

[ Estate planning

[ Estate settlement

I Marital dissolutions

[ Recapiralizations

0 Employee stock ownership
plans

Contact John H. Davis 11, PhD, MAI SRPA, ASA
4 Office Park Circle ® Suite 304 ® Birmingham, Alabama 35223
P.O. Box 7633A * Birmingham, Alabama 35253
(205) 870-1026

O Bankruptey proceedings
O Mergers or acquisitions

O Buy-sell agreements

O Dissident stockhoelder suits
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An Introduction to Federal
Administrative Law Part I:
The Exercise of Administrative
Power and Judicial Review

e g . VLSS i 5447 e i by William L. Andreen
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iPart one ol a iwg-part series; the second
anticle will appear in the January 1990
Alabama Lawyer)

This century has witnessed the nise of
an enormous federal bureaucracy. The
tmpact of this bureaucracy on contem-
porary hife and affairs is staggernng, From
the provision of social security benefits
to the distribution of highway funds to
the regulation of air and water pollution,
the presence of the tederal government
is fell al virtually every conceivable level
ol American society, It would be no ex-
agperation, thererore, to say that our na-
Hon is an administrative statie, Moreover,
the most salient leature of that admini-
strative state lies in the sheer number,
poaer and diversity of federal administra-
tive agencies

The administrative stale, however, did
not suddenly blossom forth during the
20th century, Its roots are much older. As
early as 1789, Congress passed two stal-
utes which placed significant adminisira-
tive responsibility in the hands of tederal
agencies! Nevertheless, the administrative
branch of the feceral government grew
slowly until the pace of industrialization
hegan to quicker during the latter hali
of the 19th century? As the need to con-
trol monopaolies, protect public health
and regulate trade grew, Congrdss [n-
creasingly lurned 1o administrative
bodies to which it could delegate author-
ity to care for the day-to-day details of
governing, Thus, the first modern admine
istrative agency, the Interstate Commerce
Commission, was created in 1887, Build-
ing upon that model, Congress broaden-
ed ity regulatory oversight during the
carly 20th contury to include food and
drugs, shipping, unfair competition and
nascent industries such as radio,

The New Deal led 1o a tremendous ex-
pansion of regulatory power at the fed-
cral level, Regulation was extended 1o the
securities markets, labor relations, truck-
ing and the airlines. The 1960s and
1970s, lurthermare, saw another leap in
regulatory activity, this ime focusing pii-
marily on erwironmental protection, con-
sumer salety and social welfare, As a re-

sult of all of these developments, the role
of lederal administrative agencies looms
large today in the articulation and imple-
mentation of public policy in the United
States,

Legal theory, however, was rather slow
in responding to the rise of the admini-
strative state. It was not until the Admin-
istrative Procedure Act (APA) of 19469
that a unilorm set of legal principles was
adopted for apphcation to lfederal agen-
cies, The APA has become the founda-
tion on which the field of federal admine
istrative law stands, From that basic foun-
dation, Congress and the federal courts
have cantinued to struggle with the ques-
ton of how to control the vast and perva-
sive authority placed in the hands af ex-
ecutivee branch agencies,

This article is the tirst in a two-part
seties on federal administrative law that
is designed as a primer for the general
practitioner, Part | in this series will focus
upon the exercise of rulemaking and ad-
juchestory power by lederal agencies and
the standards vsed by the lederal judic-
ary in reviewing administrative decision-
making, Part 11, in turn, will discuss the
threshold problems invalved [n obtaine
ing judicial review ol agency action,

1. The exercise of administrative
power

A. The distinction between rulemak-
ing and adjudication

he conventional way 1o introduce the

methods by which agencies act is to dis-

linguish administrative rulemaking from

adiudication, Rulemaking is often de-

scribed as quasi-legislative action since
il resembles the manner in which & leg-
islature enacts a statute, Rulemakings are
aimed al developing policy standards
and norms for future application. The
procedures for rulemaking therefore are
designed to solicit general Tacts and a
broad range of opinion, Administrative
adjudication, on the other hand, is com-
manly termed quasi-judicial due 1o its al-
linity for judicial process, Adjudications
often involve a determination of whether
a party acted in accordinee with an exist-
ing legal norm and, therefor, are typical-
ly retrospechive in nature and accusatory
in flavor,

1. Under the Constitution

Twor early Supreme Court decisions in-
chcate, at least in a general way, when an
dpency may use guasi-legislative pro-
cedures or must use quasi-adjudicative
procedures, In londoner v. Demvert a city
agency ordered the paving of a steeet and
assessed the cost to the neighborning
landewners, Since some of the lots were
irregular in shape, the agency was nol
able to consistently apply a simple rule
relating cost 1o rontfootage. The agency,
howewer, relied upon a quasi-legislative
model 1o apportion the costs and thus
gave the landowners notice and an op-
porunity o comment only in writing.
Thewr request for an oral hearing was
denied? Without much analysis, the
Caurt held that the refusal to grant an
oral hearing constituted & violation of
due process Rather than relying upon
quasi-legisiative procedures, the situation
demanded  quasi-adjudicative  proce-

William L. Andreen currently serves as
professor of law at the University of Ala-
bama School of Law where he special-
tzes in environmental law and adminis
trative law. He received his under
graduate degree in 1975 from the College
of Woaster and his law degree in 1977
irom the Columbia University School ol
Law. Prior to jainmg the law laculty at the
Uiniversity of Alabama (n 1983, Prolessor
Antreen was assistant regional counsel
for the US. Frvironmental Protection

Agency in Atlanta,
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dures that would afford the landowners
an oppartunity or oral argument and the
presentation of evidence

Cn the other hand, Bi-Metallic Invest
ment Co, v State Board of Faualtzation”
mvolved an order by a state agency that
tincreased the velue ol all taxable proper-
ty in Denver by 30 percent. Although the
agency gave the taxpayers no apportunity
to be heard and the order clearly
deprived the taxpayers of property
through increased taxation, the Court
found no constitutional infirmity, Justice
Holmes distinguished londoner by say-
ing that i that instance a relatively small
Rroup of persons was involved, who were
altected in individually unique ways?
The agency, therelore, was actually en-
gaged in adjudicatory action judging dif-
lerent persons on the basis of divergent
and disputed facts. By contrast, B
Metallic concemed a general rule that
applied 10 all landowners in the same
way, Thus, the agency was making a
policy-oriented decision which was more
legiskitive in character

2, Under the Administrative Proce-
dure Act

Building upan this constitutional dis-
tinction, administrative action under the
Adminmistratve Proacedure Act® s charac-
lerized as either rulemaking or adjudica-
tion. The abject of rulemaking, of course,
is the establishment of standards Tor
tuture apphcation rather than the evalua-
tion of a particular person's past conduct
or eligibitity tor a license or permit. Con.
sequently, the issues in o ralemaking do
nol generally relate to specific eviden-
hary facts, but focus upon policy-type
canclusions which are drawn from a
wide variety of sources, Adjudication, on
the other hand, usually involves a tactual-
ly-oriented determination as to whether
a pany's past conduct was lawlul or
whether a party is entitled 1o a permit or
license,

B. Rulemaking under the Administra-
live Procedure Act

1. Informal rulemaking

Informal rulemaking is the most com-
mon way in which regulations are pro-
mulgated at the federal level. Informal
rulemaking, also known as notice-and-
comment rulemaking, requires an
agency 1o publish a notice of proposed
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rulemaking in the Federal Register setting
tarth, 1inter alia, the terms or substance
ol the propasal ! Following this notice,
the agency must “give interested persons
an oppartunily 1o perticipate in the rale-
making through submission of wrilten
data, views, or arguments with or withoul
opporunily for oral presentation.”" An
agency is under no abligation to hold
oral hearings with regard 10 an informal
rulemaking, although, in its discretion,
an agency may dedde to do so.

Alter considering the relevant material
presented by the public, the agency must
publish both the firal rule and “a con-
Cise general statement” of the rule's basis
and purpose which is generally referred
1o as a preamble!? In many instances, the
final rule is then subject w judicial
roview,

Muost preambles, In recent years, have
been much maore detailed than the words
“concise general statement” would sug-
pesl, This has occurred because the
federal courts during the 1970s began to
demand a reasoned elaboration of an
agency’s thinking to aid the juciciary in
reviewing complicated rulemakings!?
Furthermore, the preamble also must re-
spond to well-supported, material argu-
ments made by the public during the
comment period Thus, the courts can
determine whether an agency Is truly
considering the comments made by the
public.

Intormal rules promulgated pursuant 1o
notice-and-comment proceduares are sub-
stanlive law, binding on agencies, courts
and private parties!* However, an agency
may adopt interpretivee rules, procedural
tules and general ssatements of policy
without satislying the requirements of
notice-and-comment rulemaking ' Such
rules, though, do not have the lorce of
faw and are not bindiag!?

2. Formal rulemaking

Under the APA, informal rulemaking
procedures apply to all substantive rules
unless a rule is “required by statute to be
made on the record alter opportunity for
an agency hearing”™ An agency, there-
lore, must use Jormal rulemaking pro-
cedures when its enabling statute so
IUITeS

Formal rulemaking begins the same
way as informal ruleraking—with public
notice of the proposed rule! After

notice, however, the requirement for
public comment is replaced with pro-
cedures which are nearly identical to
those called for in a formal adjudica-
lion® Thus, the agency, must hold an
evidentiory hearing where the parties
have the right 1o present oral and
documentary evidence and cross-
examine witnesses?' Unlike most formal
adjudications, however, the agency may
decide 16 receive all or part of the evi-
dence in written lorm as long as a party
would not be prejudiced* Al the con-
clusion of the hearing, the agency must
base its findings and conclusions solely
upon the evidentary recond produced
cduring, the course of the proceeding??
Formal rulemaking generally involves
broad, complicated questions af palicy
which will affect substantial numbers of
people, Farmal  maltype procedures,
however, are better designed (o resalve
factual disputes between a lew parties
rather than to promulgate rules, Hence,
tormal rulemakings typically grind on
very slowly with dozens of parties pre-
senting witnesses and dozens ol parties
conducting cross-oxamination. The re-
quirement of formal rilemaking, thus,
often will result in a procedural morass
and, eventually, the abandonment or re-
laxation of a regulatory program,
Perhaps as a reaction to these difficul-
ties, the presumption in ruemaking cases
lavars the use of informal procedures,
Formal rulemaking, therefere, is Wriggered
solely by a statutory provision that (1)
refers to a hearing and (2) recites the
wards "on the record” or some equiva-
lent that cleatly reveal the intent of Con-
gress to require formal procedures 3

C. Adjudication under the Administra-
live Procedure Act

1. Formal adjudication

The APA requires the use of formal ad-
judication only in cases of an “adjudica-
tion required by statute to be determined
on the record after opportunily for an
agency hearing”?* Affected persons mus
be given notice of the hearing, which in-
cludes: (1) the time, place and nature of
the hearing, (2 the legal authority {or the
hearing, and {3) the matters of law and
lact asserted ! Following notice, the op-
posing parties are given a chance 1o re-
spond by submutting legal arguments and
statements of lact??
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Farmal adjudications are presided over
by the agency, one o more members ol
the body that comprises the agency, o
an Administrative Law Judge (ALY |n
maosl Cases, howaer, the presiding officer
is an AL), Although Alls are agency em-
ployees, they possess a great deal of in-
dependence. Their compensation is fix-
e, not by the agency, but by the Office
of Personnel Management, imdependent
ol agency recommendations?? Further-
more, ALfs can be disciplined only for
“wood cause” by the Meril Systems Pro-
tection Board® Alls are assigned 1o
cases in rotation and may nol perlorm
duties which are incompatible with their
juclicial responsibilities® Finally, Alls
may not be supervised by an agency ol-
ficial who has an investigative or prose-
culorial roje?

A paty 1o a lormal adjuchication may
appear in person or through counse|*
and may present oral or documentary
evidence A parly may  also  cross-
examine opposing withesses 1o the ex-
tent required “for a full and fair dis-
closure of the facts”*™ Alls are net re-
quired, in moslt instances, to adhere 1o
the same rules of evidence which apply
in federal courts, The APA, in fact, directs
an AL to receive “lalny oral or documen
tary eviclence” as long as it s not “irrole-
vant, immatenial or unduly repetiious” '

following the evidentiary hearing, the
AL) generally tssues an iniial decision,
which contains the “findings and conclu
sions, and the reasons or basis therelor,
on all the matenal issues of fact, law o
dhscretion presented on the record v
The initial decision becomes the tinal
decision of the agency unless an appeal
Is taken to the agency™ On appeal, the
agency has the power to undertake de
novo review of the ALEs imitial decision!”

2. Informal adjudication

Informal adjuclication (or informal ac-
tion describes all agency decisions not
encompassed by wilemaking or formal
adjudication. It often includes the pro-
cessing ol applicatons and claims, tosts
and inspections, advice, and similar rou-
tne decisions, In fact, the vast bulk of
tederal decisionmaking can he termed
informal adjudication. Due 1o the wide
variety of informal administrative deci-
sions, the APA establishes no procedural
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tramework (ar informal adjudication. The
procedures governing intormal adjudica-
lion, theretore, will be those, it any, estab-
lished by statute or by the agency, re-
gutred by the Constitution or impaosed by
the juchciary.

D. Agency discretion in choosing a
procedural mode

Many agencies often confront a choice
belween adopting a substantive rule
through informal rulemaking or an-
nouncing a general principle of law
through formal adjudication. Such a
choice only will arise, ol course, when
an agency is vested with the statulory
authority to both promulgate stbstantive
rules and adjudicate cases dealing with
the same subyect matter,

While the tederal courts have ex-
pressed a strong prelerence for the rule-
making model when {1 comes to the
creation of law, they recognize that not
every new principle of law can be cast
in the form of a repulation, Many prob
lems, kor example, cannot be anticipated
until presented In the context of a real

case. Or an agency may not have had
enough experience with a problem to
establish a rigid rule prior to the adjudi-
calion ol a conciete controversy, Conse-
quently, the Tederal courts have not im-
posed any inflexible requirement that
agencies establish general roles of law
salely through rulemaking?® In shor,
agencies have discretion 1o announce a
new principle by means of rulemaking
of o announce and apply a new princi-
e via adjudication®

Il. Judicial review of administrative
decisions

A, Questions of law and policy

The APA clearly states that a reviewing
court shall decide all relevant questions
of law M Thus, if an agency's statutory n-
terpretation is  inconsisten! with the
language of a statute, as viewed in light
ol its legislative history and its purposes,
a court must give effect ta the intent of
Congress? Howaner, 11 an agency's inter-
pretation of a statute L administers does
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ple and complex wills providing for sepa-
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ages, or may last for the life of the
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maries, executton checklists, and
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notl contradicl the statute's language or
frustrate its purpose, the role of a review-
ing court is limited, The agency’s con-
struction will be upheld if it is sufticiently
reasonable, even it s not the most rea-
sonable interprotation in the eyes ol the
court? The amount of delerence shown
1O an agency’s interpretalion INCreases in
cases where an dgency anlerprelation
was made contemporaneously with the
statute’s passage, has been consistently
acdhered 10, or ivolves questions ol
scientific or technical expertise®

The Supreme Court recently articus
lated one rationale tor this principle ol
deference, in cases where a statute s
silent or ambiguous with respect to a par-
ticular issue, the Court believes that Con-
zress has delegated to the administrative
agency, rather than the courls, the task
ol filling the gap, Thus, the agency must
make o policy choice, and the Tederal
courts have a duty to respect the legiti-
mate aned reasonable policy chowes
made by an agencyse

B. Questions of facl and the exercise
of discretion

1. De novo review

De nevo review of agency Iindings ol
fact to determine whether they are “un-
warranted” s authorized by 5 USC
S706(20F} in two limited situations, Such
independent judicial lacttinding is called
lor 11} when an action is adjudicatory and
the agency’s procedures lor Tactinding
are inadequate, or {2) when new issues
are raised in a proceeding to enforce
nonadjucicatony action?”

2. Substantial evidence

Reviewing cotirts will examine an
agoeneys factual indings under the sub-
stantial  evidence test whenever the
agency acted pursuant 1o sechons 556
and 557 of the APA It s, therelore, ap-
plied 10 the review of formal rulemakings
and formal adjudicationsa®

The Supreme Court has delined sub.
stantial evidence as “maore Ihan Jd mere
scintilla. 1t means such relevant evidence
as a reasonable mind might accept as
adequate 1o support a conclusion ™ The
Count later amplitied tins defimtion Ly
holding that a reviewing court may deter-
mine whether evidence is substantial
anly after examining "whatever in the
record fairly detracts from its wotght”
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A court, therefore, musl consider the
recard as a whole, taking inta account
not only the evidence which supports
the agency's linding, but any evidence
that conflicts with i,

Consistent with ‘he liberal 1ules of
evidence in agency proceedings, hearsay
evidence is deemed sufficient o consti-
tute substantial evicence as long as the
hearsay is of a type relied upon by rea-
sonably prucent pesons in conducting
their own affairs3?

3. The arbitrary/capricious test

In situations where an agency took ac-
tion through informal rulemaking or in-
formal adjudication, the APA requires a
review ng court 1o decide whether the
agency's lactual decision was arbitrary,
capricious, or an abuse of discretion
This standard of revew Is, theorencally
at least, the most deferential form ol
review. According to the Supreme Court,
a court must consider whether the deci-
sion was based on a:

“consideration of the relevant fac-
tors and whether there has been a
clear error of judgment . .., Al
though this inguiry into the facts is
to be searching and careiul, the ul-
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limate standard of review is a nar-
row one, The courl is not em-
powered to substitute its judgment
for that of the agency . .. "%

In applying this standard, the “focal
point for judicial review" is the adming-
strative record that was created at the
agency level 3 Theretore, the validity ot
the agency’s determination rests solely
on the administrative record which s
Hready in existence)®

C. Hard look review and informal
rulemaking in an era of high
technology

During the 1970s, intormal notice-and-
comment rulemaking evolved into a
highty visibile and signiticant terce in the
administrative process. A host ol new
statutes, many of which involved enviran-
mental or consumer profection, weore
enacted that predicated their regulatory
schemes upon a plethora of standards to
be established through inlormal rulemak-
ing procedures, Those rulemakings are
ofien quite complicated, scientifically
and technicatly, and likely involve signif-
fcant economic and social impacts. Re-
acting 1o this development, the federal
courts have fashioned a ngorous 1orm of
review that s commonly relerred to as
A hard ook

The angins of this hard {ook review
may be traced to Citizens to Preserve
Overton Park, Inc. v, Volpe™ which
called tor judicial review under the ar-
bitrary and capricious test that would be
“narrow” and yel "searching"* While
elaborating upon the natiure of this test,
the D.C. circuit has stated that, although
the standard is “highly deferential” to
agency findings, it does not require a
courl to “rubberstamp the agency deci-
sion'e Thus, espectally in highly tech-
mical cases, a reviewing court must probe
deeply inlo the administrative record 10
discern whether the agency has exer
cised its discretion in reasonable fashion,
This heightened type of scrutiny is not
intended 10 allow the court 1o supplant
the agency's lechnical experise, but
merely 1o allow the court to understand
whether the agency has based its deci-
sion upon a consideration of the relevant
tactors

in order to perform this task, the courts
havte required agencies to articulate the
grouncs lor an intormal ralemaking {in
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the preamble) in far more detail than had
been required berore 19708 The courts
hasically want an agency to explain the
reasons why it chose one course of
action over anather, the tacts that choice
is based upon, and the considerations
the agency found persuasive® In addi-
tion, the courts have held that agencies
possess an obligation to respond 1o sig-
nilicant commerts made during the
public comment period
Patential challengers 1o agency inlor-
mal rulemaking have a concomitant ob-
ligation in the courts’ view, They musl
realize that the success of open and par-
ticipatory  procedures  depends  upon
them as well as upon the agencies, Con-
sequently, the courts have required chal-
lengers to make substantial and good
faith use of the opportunities to com-
ment, Therelore, lechnical, factual or
policy concerns should be raised during
the comment period, If they are not
raised at that time, roviewing courts will
give the complaining party rather limited
fatitude to raise those issues during the
course of subsequent judicial reviewss
The hard look doctrine has also ap-
peared in the conlext of deregulation. In
Mator Mehicle Manufacturers Ass'n v
State Farm Mutual Automobile Insursnce
Co.* the Supreme Court held that the
Depantment of Transpanation had not
supplied a sutficiently reasoned analysis
for rescinding a rule which required the
installation ol passive restraint systems in
all automobiles. In the decision, the
Court summarized the hard look doc-
trine in the lollowing fashion:
“The scope of review under the ‘ar-
hitrary and capricious’ standard is
narrow and a cour! is not to sub-
stitute s judgment for that of the
agency, Nevertheless, the agency
must examine the relevant data and
articulate a satisfactory explanation
lor Its acnon including a ‘rational
connection between the facts
found and the choice made! ., ,
Mormally, an agency rule would be
arbitrary  and caprnicious it the
agency has relied on factors which
Congress has not intended it to
constder, entirey failed to consider
an important aspect of the |‘lru|:)-
lem, offered an explanation for its
decision that runs counter 1o the
evidence before the agency, or is
s implausible that it could not be
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ascribed to a difference in view ar

the product of agency expertise””
Thus, the judiciary may be seen nol only
as a mechanism which guards against the
unauthorized expansion of regulatory
power, but also as a bulwark against the
unjustified dilution or elimination of reg-

Conclusion

The final article in this series will ad-
dress the various threshold gquestions that
confront parties seeking judicial review
of agency action such as obtaining juriss
diction, statutory preclusion of review,

ulatory standards, standing and timing. 2]
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ram Shop Liability

by Kenneth }. Mendelsohn

I. History

In the 19th century, patrons of English
taverns often would order drinks by the
“dram,” which was a unit of measure-
ment. This is similar to people today who
may order whiskey by the “shot Con-
sequently, English taverns were referred
1o as “dram shops

Under the English common law, liguor
liahility essentially did not exist. A lavern
owner could not be held lable if an in-
toxicated patron injured another person,
1 Masher Liguor Liability faw, §2.01|2].

In 1876, Alabama adopted this com-
mon law approach and held that a claim
for negligence could not be maintained
against anyone for the negligent dis
peasement of alcohol. King v. Henkie,
80 Ala. 505 (1876). Consistent with the
cammuon law ard the other cases being
decided in the United States, King was
based upon the concept that the con-
sumption of alcehol, and not the sery.
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ing of aleohol, was the proximate cause
of the intoxication.

In the late 19th century, public drunk-
enness was becaming a problem. The
prohibition movement began and many
states enacted “dram shop” statutes de-
signed lo discourage the consumption of
alcohol. The pratection of those injured
by intoxicated persons was only a minor
concern, 1 Mosher Liguar Liability Law,
§2.01(2].

In 1907 and 1908 Alabama enacted
statutes that allowed private causes of ac-
tion for the illegal disbursement of al-
coholic beverages, These statutes, now
caditied as Alabams Code §6-5-70 and
§6-5-71, also were intended 10 enfarce
prohibition. Webb v. French, 152 So. 215
(Ala, 1934). They showed “a policy on
the part ol the lawsmaking body to dis-
courage the illegal sele of alcoholic bey-
erages.” Phillips v, Derrick, 54 S0.2d 320

(AlaCivApp, 1951, And they were In-
tended o “suppress the evils of intem-
perance” Martin v, Watts, 508 So.2d 1136
{Ala, 1987),

Lawyers and the public often refer 1o
hoth statutes as the Dram Shop Act. Ac-
tually, there are two separate slatules, and
each must be considered separately, Sec-
lion 6-5-70, known as the Civil Damages
Act, essentially provides that a parent or
guardian of a minor child may bring a
Callse E]f ﬁfli(}ﬂ ('I[I.{aiﬂﬁi sOameane WI]D Ln-
lawlully provides alcoholic beverages to
the minaor child, Section 6-571, known
as the Dram Shop Act, allews certain
third persons who have been injured by
an intoxicated person to bring sult
against the one who fumished the al-
cohic beverages contrary 1o the provi-
sions of law,

Until the 1980s, few cases were filed
under these statutes, The dramatic in-
crease in alcohol-related motor vehicle
accidents, coupled with the increased
public awareness and distaste (or drink-
ing and driving, led to a dramatic in-
erease in the number of filings under
these statutes and under common faw
theories of negligence. The recent deci-
sions have eliminated some of the con-
lusion related to this area of law, Unfor-
tunately, there still remain many gues-
tions pertaining to these types of cases,
This article will attempt to review the
history of this area of law, clarify the pre-
viously uncertain areas, and identify
those areas that still pose guestions 1o the
practicing altorney,

Il. Common law negligence

In King v. Henkie, BO Ala. 505 (1876},
the Alabama Supreme Court held that
there was no common law cause of ac-
tion for negligently dispensing alcohol,
In 1979, the Alabama Supreme Court re-
viewed this issue and again chose 1o (ol-
low the King decision. Deloach v. Mayer
Electric Supply Company, 378 S0.2d 733
{Ala, 1979), In cdoing so, the court noted
that the majority of jurisdictions also had
refused to recognize such a comman law
cause of action,

In 1984, the Alabama Supreme Court
distinguished those cases and recognized
a common law cause of aclion for the
negligent sale of alcohel o a person who
was visibly intoxicated, Buchanan v
Merger Enterprises, Inc., 463 So,2d 121
(Ala, 1984), The count noted that the
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Dram Shop Act requires that the furnish-
ing ol alcohal be "contrary (o the provi-
stons of law!" The court determined that
the Dram Shop Act did not apply, under
the lacts of that case, because the Ala-
bama Legislature inadvertently had re-
pealed the statutory pravision prahibit-
ing the sale of alcoholic beverages 1o a
visibly intoxicated patron, Subsequent.
ly, the Alabama Alcoholic Beverage Cone
trol Board promulgated Regulation
20-X-6-02 making il unlawdul to serve al-
cohol to individuals “acting in a manner
as to appear to be intoxicated.” Never-
theless, at the me the cause of action
arase, there was no prohibition against
the sale of alcoholic beverages to adull
intoxicated patrons and the Dram Shop
Act could not apply.

The supreme court noted that the
times had changed drastically since the
King decision, As an example, the court
pointed out that, “during King's day most
people walked or rode tn horsedrawn
carriages, but today, lounge patrons
typically drive motor vehicles!” fo, at 125,

In a very tharough and well-reasoned
opinion, the court based its decision on
the concept of “loreseeability” and stated
the following:

“The ultimate 1est of the existenge of
o duly to use due care is found in the
lforesecability that harm may resull it
cane is nol exenciasd Common ex.
perence dictates that when a persan
is imbibing alcaholic beverages thal
person weaches alevel of toxicity after
which comtinued imbibing will render
i unable fo operate an automabile
safely” Id. al 126,

The court found that it was reasonable
o condlude, under the Tacts of this case,
that at some point during the day, the de-
iendant’s employee should have fareseen
that the customer was becoming "so in-
toxicated thal ta continue serving him
alcohol would create an unreasonable
risk of harm 1o third persons” i,
As 10 the proximale cause |ssie, the
couit stated,
“In situattons suich as the one at bar,
where liquor is sokd under a license tor
llﬂ-l“l'l”iﬁ[“« 1 (IFHIIIHP'II]II o ane \Vhll
(sic) the seller knows or should know
will Tater antempt 10 drive, iF Courts
ching steadiastly to the myth that the
continued selling of alcohol 1o a visibly
intoxicated patron cannot be the proxe.
imate causer of the third party's njunes,
they are weanmg blinders when
comes to ohsenving the ordinary course

O vens
a0
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“The modern view and probably the

majorily view, in cases involving a ll

quor vendar's hability to thired persons

ts that furnishing of intoxicants may he

the proximate cause o the injunes” il

dar 126,

in Putnam v. Cromwell, 475 So.2d 524
iAla, 1985) the Alabama Supreme Caurt
expanded the holding in Buchanan and
found that a common law cause ol ac-
tion could be maintained against a hiquor
licensee for the distribution of alcoholic
beverages by its employee. Al the time
this cause of action arose, it was only il-
legal for a liquor “Yicensee” to sell al-
cohalic beverages to a minor. The Code
did not specifically provide that it was il-
legal for an agent of the licensee to make
the sale. The Legislatire subsequently
amended the law, specilically making it
unfawlul for any licensee 1o directly or
by his agents provide alcoholic beverages
tr 0 minar. Alabama Code, §28-3A-25
(3.

in that case, the tral count granted
summary judgment or the grounds that
the sale was made by an empliyee of the
licensee and not by the licensee itsell,
The trial court concluded that there was
no “sale” contrary 1o the provisions of
law, and, thus, the dram shop statute did
not apply, The Alabama Supreme Count
reversed the trial count. In doing so, it
adopted the common law doctrine of re-
spondeat supenor and held the deten-
dant hable for the unlawiul act by 1s
agent within the line and scope of his
employment,

In 1987, the Alabama Supreme Coun
reviewed the Buchanan and Putnam de-
cisions in Ward v. Rhodes, Hammands
& Beck, Inc., 511 S0.2d 159 (Ala. 1987).
The court held that the plaintiff did ne
have a direct common law cause of ac-

tion against a server of alcoholic bew
crages “under the facts of this case” Id,
al 164, The supreme courl rejected the
plaintfi's contention  that Buchanan
“created o new cause of aclion tor negli-
pent dispensing of alcoholic beverages
by a licensed vendor” ld. at 165.

On the same day, the supreme coun
decided the case of Martin v. Watts, 508
So.2d 1136 (Ala, 1987). In that case, the
coun, without going into datail, also held
that a common law cause of action did
not “lie in this case”

some attomeys thearize that the Wird
anel Martin cases abolished the common
law cause of action. Certainly, Ward and
Martin indicate that il a common law
cause ol achon exists, it only exists In the
nariow exceptions created by Buchanan
and Putniarm, O the other hand, in Ward
aned in Martin the supreme court specifi-
cally provided that there was no com-
mon law cause of action “undler the facts
of those cases” Historically, this language
by the supreme court indicates that it has
nal oreclosed the possibility of such a
cause of action in a proper case, Accord-
ingly, it is this writer's opinion that under
the appropriate set of tacts, the supreme
court will ulumately recognize a com-
maon law cause of action for the negligent
chstribution of alcohol. To do otherwise
would be contrary 10 the announced
public pohcy ol the state and that is to
discourage drunken driving.

Maore importantly, the Buechanan and
Putnam cases stand for the proposition
that there is 3 commaon law cause of ac-
tion whenever there is a hiatas in the law,
As stated by the supreme court in both
Cases

"Legislative-created principles of dram
shiop Hability, not fully implemented by
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the acts themselves, can be effectuated
by a commaon law negligence action”

It must be nated that upon review ol
all of the dram shop related cases, the su-
preme court has hesitaled to adopt a
common law approach in light of the fact
thal the majerity of jurisdictions, thus far,
also have refused 1o recognize such a
cause of action. There is a growing trend
amaong the jurisdictions adopting com-
mon law negligence, If the minority of
jurisdictions eventually shifs 1o become
the majority, then the Alabama Supreme
Court likely will follow the majority and
adopt a common law cause of action,

i1, Statutory law

The Dram Shop Act, §6-5-71, provides
as follows:

“la) Every wile, child, parent or other
person who shall be injured In peron,
propey or means of support by any in-
taxicated person or in censequence of
the intoxication of 4y person shall
hawvee o right of action agatnst any per-
son who shal, by selling, giving ar
otherwise dispasing of 1o anaother, con-
trary to the provisions of faw, any i
uors or beverages, cause the Intoxica
tion of such person (or all damages ac-
tually sustained, as well as exemplary
tamages.

(b Lipon the death of any panty, the ac-
tion or right of action will survive 1o or
agtinst his execwtor or administratorn,
) The party injured, or his legal
representative, may commence g joint
oF separale action against the jrrson
Imtoxicated or the person who fur
nished the liquor, and all sueh claims
shall be by civi action in any court hav
g qurisdiction thereal”

The Cival Damages Act, 86-5.70, pro-
vides as tollows: “Fither parent of a
minot, guardian or a person standing
in loco parentis to the minor having
neither father nor mother shall have a
right of action againsi any peson who
unlawfully sells or furnishes spirituous
licguors to such minor and may ecover
such damages as the jury may assess,
provided the parson selling or furnish-
ing liquor ta the minor had knesvledge
ol or was chargeable with notice or
knawledge of such minority, Only one
Hetion may be commenced lor each ol-
lense under this section”

As can be seen, each statute requires
an illegal distiribution ot alcohol, Speci-
fically, the Dram Shop Act requires that
the alcohol be sold or otherwise dis-
posed of “contrary 10 the provisions of
law." The Civil Damages Act allevs a suil
1o be Niled against any person who "un-
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lawlully” sells ar lurnishes atcoholic
beverages,

Title 28 of the Alabama Code regulates
intoxicating liquor, malt beverages and
wine, The violations of a provision of Tis
te 28 clearly would be an unlawiul dis-
tribution of alcaholic beverages within
the meaning of the Dram Shop Act and
Civil Damages Act.

Section 28-3-449 grants 1o the Alabama
Alcoholic Beverage Control Board the
authority 1o promulgate rules an reguia-
tions, Such rules and regulations have the
full torce and effect of law. Accordingly,
the vielation ol any such rule or regula-
tion would support & cause of action un-
der the Dram Shop Act and the Civil
Damages Act.

The most frequently used provision un-
der the Code and the Regulations relates
to turmishing alesholic beverages 1o vis-
ibly intoxicated individuals, Rule
2H)-X-6-02(4) provides as follows:

NG On-premnise Beensee may sene a

persan any alcohol ¢ beverage it such

PTSORY 1y ACHNE 1N S I a manner as
to appear to be intoscated

A violation of this rule will support a
dram shop claim, Ward v, Rhodos, Fam-
monds, & Beck, Inc. 511 50.2d 159 (Ala,
1987),

Another frequently used violation e
lates to minors. Alabama Code
828-3A-25(a)(3) makes it unlawful tor any
licensee, either directly or by ils em-
ployees, 1o Turnish alcoholic beverages o
a minor Similarly, Rule 20-X-6-10 makes
it unlawful for any person ta furnish a
coholic beverages to a minor, According-
Iy, the furnishing of alcoholic beverages
by anyone to a minor would be “contrary
lo the provisions of law”™ and, thus, sup-
porl a cause of action under the Dram
Shop Act, As of this date, there have been
ne decisions by the Alabama Supreme
Coutt relating to other violations under
other sections of the Code or the Regula-
tinns. I seems clear that the viclation of
any other regulation that proximalely
causes an njury also will support a dram
shop claim, For example, Regulation
20:X:0- 14 placed a limitabhon an “happy
hout” sales. Prior to Lals regulation, many
Bars offer “two-lor-one” or “three-for-one”
drinks during certain hours ol the day.
The Alcoholic Beverage Control Board
promulgated this rule pursuant 1o its “re-
sponstbility to promote a temperance, to
suppress the evils of inemperance, and

o regulate and control the distribution
and drinking” of alcohol ¢ beverages. H
a licensee serves alcoholic beverages
contrary to this rule and a patron be-
comes intoxicated and subsequently is
involved 10 an automoblle collision, this
writer is convinced that the innocent in-
jured party would have a vahid cause of
action under the Dram Shop Act against
the provider of alcohol,

The supreme court also has nol ad-
dressed the question as o whether the
violattons of any other laws could alse
support a cause of action, In particular,
many municipalities across the state have
city codes which, among other things,
regulate the sale of atcohalic beverages
within their municipality. Trial courts rou-
tinely recogmize violations ol these mie
nicipal codes as being sales "cantiary to
the pravisions of law" under the Dram
Shap Act, This welter 15 convinced that
il the jssue is ever presented to the su-
preme courl, it will hold that such a vio-
lation can he the basis of a dram shop
claim,

The Civil Damages Act not only allows
a Claim against ane who sells spirituous
liquars 1o minors but also against one
who “Turnishes” spidtuous liguorn The
term “furnish” recently was revieswed by
the supreme court in Lovmon. In that
case, an adult purchased “wine coolers”
trom a convenience store an three occa-
stons on the night of the incident. On the
third accasion, a minor who was with
the aclult, went into the store, During the
first two occasions, the minor remained
in the automobile, The adolt testilied that
she shared the wine coolers that she pur-
chased on the first twa occasions, There
was no evidence, or reasonable injer-
ence, to indicate that the minor con-
sumed any of the wine coolers pur-
chased on the third visit, The minor was
driving the wvehicle with the adull and
caused a onevehicle collision

The parents ol the minor hrought suit
clatrtng that although the

“sale’” was to
the adult, the detendant dicl “tumish” the
wine coolers 1o the minor chiled, The trial
court found that there was no “furnishe-
ing” within the Civil Damages Act and
thrected a wverdict In favir of the
defendant,

in aftirming the trial coun’s decision,
the supreme court stated as follows:

"W interprel the ward ‘furmishes’ and
furnishing’ in 86-5-713 to extend fHahility
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under §6-5-70 1o a seller or Tumisher

of sprituous liquor, who, trom the [o-

tality of the cireumstances, must nea-

sonably inler that the person to whom
the spirituous liguor 15 sold or Jur
mished will permit a minor to consume
some of the spintuous liquor” id, at

4492,

The court teund that there could be no
liability on the first two purchases be-
cause the minor was in the vehicle, With
respect to the third sale, there was no evi-
dence that any of those wine coolers
were shared with the minor. The count
stated, however, I there had been evi-
dence that (the detendant) sold spirituous
liquor to (the adul) and that {the aduln
shared it with (the minor), it would have
been error for the nal court to direct a
verdict”

As 1o damages, under the Civil Dam-
ages Act, a patent has the right 1o recover
“such damages as the jury may assess”
This language is identical to that used in
the Wrongful Death statute which has
consistently been interpreted as provid-
ing for punitive damages. In a dram shop
case, the plainnff is entitled to recover “all
damages aclually sustained, as well as
exemplary damages” This section has
never been directly addressed, but clear-
ly indicates that the plaintifl s entitled
to recover both compensatory and puni-
tive damages,

IV. Proper plaintiffs

There has been considerable conlu-
sion as to who may bring a cause of ac-
tion under either section, Fortunately, the
supreme courl recently eliminated some
ol the confusion,

It Is now settled that the intoxicated
person does not have a cause of action
under §6-571 against anyone who un-
lawfully serves him alcoholic beverages,
Ward v. Rhodes, Hammaonds & Beck,
Inc., 511 So.2d 159 (Ala. 1987), This also
would be true in the case of a minor,
Maples v. Chinese Palace, Inc., 388
So.2d 120 iAla. 1980). Thus, although it
is illegal to serve alcoholic beverages to
a minot, the miner does not hawe a cause
ol action under §6-5-71 for any mjuries
that he or she may sustain as a result of
the sale or (urnishing of the alcoholic
beverages.

In additian, the minor does not have
a cause ol achon under §86-5-70. Maples
v. Chinese Palace, Inc,, 388 So0.2d 120
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iAla, 1980). That statute specifically
grants a cause ol action o the minor's
parents, guardian or other person whao
may be standing in the relationship of &
parent when no parent is alive,

In a case where a minor is furnished
alcohol and dies as a proximate conse-
quence, the parent is the proper parly 1o
bring the lawsuit. See, Laymon v, Brad-
dock, 23 ABR 1487 (Ala, 1989}, Accord-
ing to the Maples decision, the claim s
brought pursuant to §6-570 and not
under the wrongful death statute,

It generally has been accepted by the
Bench and bar that an innocent person
injured by an intoxicated patron ol a bar
has a cause of action against the provicder
ol alcoholic beverages. The supreme
cournt eliminated any confusion in Ward
v. Rhodes, Hammonds & Beck, inc., 511
So.2d 159 (Ala. 1987}, In Wiard, the su-
preme courl specifically held that the
patty injured by a drunk who had be-
come intoxicated as a result of an unlaw-
ful sale ol alcoholic beverages has a
cause of action agaiest the server of
alcohol,

Determining who else can sue under
the dram shop cases poses much more
confusion. As early as 1934, the Alabama
Supreme Court noted in Webh v, French,
152 So.2d 215 (Ala. 1934) that construc-
tion of this statute was extremely difficult,
Justice Jones noted 1n o separate opinion
in Mapdes that contusion s caused by the
lirst words of the statute—"every wile,
child, parent, ar other person... )
Justice Jones recognized that the terms
wile, child and parent are words of rela-
tionship, but gueshoned to whom the
persons were related. The Supreme Cour
has separated these parties Into Iwo
classes, The first class relates 10 “every
wife, child [and] parent” The second
class relates to “other person(s)”

With respect 1o the first class, the
Maples decision suggests that the terms
“wife, child and parent” refer to those
that stand in a relationship with the per-
son o whom the liquor is sold, given or
furnished,

In Ward howewver, the court conclud-
ed that “the 1909 Legislature must have
intended that wite, child, {and) paren
reler to those of the party injured in per
son by the intoxicated person!” 511 50.2d
at 164, 1t is not elear whether Ward over-
ruled Maples on this point or whether it
merely extended the application of the

terms “wile, parent, and child” At jeast
arguably, it an individual becomes intox-
icated in a bar, contrary to the law, and
such individual s involved in a onesvehi-
cle collision, the dependant spouse and
children should have a night of action
against the licenses who unlawfully fur-
nished the alcoholic beverages. There ap-
pears to be a disagreement amang the
circuit judges as 1o whether such a
spouse or child would have a cause of
action under these circumstances and
this question will ultimately have to be
resolved by the Alabama Supreme Court,

With respect to the second class, the
"other person,” the Alabama Supreme
Court held that “this category ol plain-
tiffs includes anyone whao s proximate-
W injured in person, propetly or means
of support by any intoxicated person or
i the conseguence of the intoxication
of any person,” (emphasis added), Ward
v, Rhodes, Hammonds & Beck, inc., 511
Sa.2d at 164, The court noted that “this
category ol plaintifis is as broad as proof
of proximate cause will perml” fd.
Quating from the old case of Brooks v
Caok, 44 Mich. 617, 7 NW 216 (1880},
the supreme court recognized that even
a creditor of an intoxicated person who
has been unlawfully furnished aleoholic
heverages may lall within the “other” per-
SON CAleROrY,

As stated above, this wriler believes
that family members of an intoxicated
persan fall within the first class of pro-
lected persons in the Dram Shop Act, if
not, such persons should fall within the
second class of “olther persons” Certain-
ly, if a creditor has a cause of action for
tinancial harm 1o him as a result of a
drunk driver’s being injured or killed
because of an illegal sale by a liquor
licensee, then a widow and child also
should have a cause of action for the
financial damages 10 them under the
same situation,

The wrongiul death of an individual in
a dram shop context also has caused
conlusion, The stalule gives a cause of
action to a person who “shall be injured
in person” 11 does nol specifically pro-
vide a cause of action for death, Many
altorneys erroneously concluded that this
language only allows a claim for persanal
injuries and not for death.

Although there {s some confusion as
to the lechnical cause of action, there is
no doubt that a death claim is proper in
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the dram shop/Civil damages context,
The confusion merely Lies in whether the
claim is to be brought under the Wrong-
il Death Statutes, the Dram Shop Act on
the Civif Damages Act.

Several recent cases clearly prove that
a death claim can be maimtained, See
o8 Lackey v Health America, LP, 514
S0 20 B8 (Ala 1987); Beeson v, Scoles
Cadillac Corp, 506 So.2d 999 (Ala.
1987), In addition, the very recent Lay-
mon case allowed the parents of a mino
child 1o bring a death claim. Whether the
causes of action in these Cases were un-
der the Wrongiul Death Act, the Dram
Shop Act or the Civil Damages Act 1s not
clear, The cases prove, however, that a
claim lor death may be maintained.

The main purpose behind the Dram
Shop Act and Civil Damages Act was to
contral the distribution of alcoholic bey.
crages. Certainly, the law could no
recognize such an anomaly that would
allow a person (o recover damages il he
was injured but would not allow his
estate 1o recover damages if he was killed
under the same set of facts. Frankly, it ap-
pears that most members of the bar and
the trial courts around the state recognize
a death action in the dram shap contest,
This writer Hiemly believes that if the issue
is ever presented directly 1o the supreme
coutt, the court will clearly allow such
a Cause of action,

V. Social host liability

As ol this date, the Alabama Supreme
Court has relused 10 recognize a cause
of action against a social host for dispens-
ing alcoholic beverages 10 an adult, It
musl be noted that there are no code pro-
visions or regulations that make it illegal
tor a soclal host to “give” alcoholic bey-
erages to a visibly intoxicated adult,
Therelore, the furnishing of alcoholi
heverapes under such circumstances is
not “contrary to the provisions of law"
and cannot support a dram shop claim,
Beeson v. Scoles Cadillac Corp., 506
La.2d 999 (Ala. 1987),

In Beeson, an employee of Scoles
Cadillac became highly imoxicated at a
campany party, After leaving the party
the employee was involved in a two-car
collision which resulted in the deaths of
the passenger of his car and the driver
ol the other car. The supreme court noted
that the employee was not charged 1o at-
tend the party and not charged for the
alceholc beverages, Accordingly, the
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court noted that there was no “sale” and
found that the Dram Shop At did not
apply

The supreme court’s ruling, however,
should not be deemed to provide im-
munily 10 social hosts in the adult situa-
lion, Fiest, it appears that the court's ra-
tionale tor retusing to recognize 8 com:
man law cause of action against a social
host is the fact that most jurisdictions
have not recognized this cause of action,
If other jurisdictions starl accepting this
cause of action, then the Alabama Su-
preme Court may well Tollow, Second,
the sacial host must keep in mind that
it he charges fer the alcoholic beverages,
such conduct may ne deemed a “sale”
It is unlawful for any person to sell al-
coholic beverages without a license, Ala-
hama Code §28-3A.25(a)(15), Thus, the
"sale” of alcoholic beverages by a social
host without a leense would be anlawiul
and could subject him o the Dram Shop
Acl,

The Alabama Code has delined “sale”
as "any transfer ol liquor, wine or beer
1or a consideration, and any gilt In con-
nechion with, or as a part of, a transler
ol property other than liquot wine or
beer for consumption!” Alabama Codo
§28-3-1125). In Smoyer v. Birmingham
Area Chamber of Commerce, 517 So,2d
585 (Ala, 1987), the chamber of com-
merce hosted a recoplion, One of the
members volunteered (o sell drink tickels
al the reception. In return, he was pro-
vided with (ree drinks. The member lefl
the party and was involved in an auto-
mobile collision with the plaintiff, The
plaintitt sought ¢ hold the chamber of
commerce Liable in the dram shop ac-
tion, contending that the chamber of
commerce had unlawfully “sold” al-
coholic beverages to the committes
membaet

The Alabama Supreme Courl found
that there was no consideration and,
thus, no sale. In doing so, the court stated
the following:

“In order to constitile consideration lor
4 pronmise, there must have been an act,
a lorebearance, o detnment, or o de
struction of a fegal nght, or a retum pro-
mise, bargain for and given in exchange
for the promise . The evidence is
undisputed that the (cammittee mem-
berl volunieered his services 1o the
Chamber of Commerce withoul repared
to whether alcoholic beverages would

be served to lam The evidence
establishes [the committoe member)

had no intention of volumeeting his

services in exchange foralcoholic ey

erages; lherefore there was no sale ol

alcoholic beverges “ i A 587

This opinion, however, suggests that il
the intoxicated emplioyee had bought the
alcohol then the social host/employer
would have been liable to the plantiff
under the Dram Shap statute,

A social host, however, can be held
liable for urnishing alcoholic beveragas
o a minor. Martin v, Watts, 508 So0.2d
1136 (Ala. 1987), In Martin, the Hunt-
sville laycees sponsored a panty lor high
school students, While at the party,
several of the students became highly in-
toxicated, Anter leaving the party one ol
the students drove his car into the an-
coming tralnc and killed the driver of a
vehicle and severely injured her two
clavghters, The jamily filed suit against
the laycees and others, The Alabama
Supreme Court reversed summary judg-
menl on behall of the Jayeees and held
that it could be liable under the Dram
Shop Acl, In doing so, the counl noted
that the ABC Board Regulations make it
unlawiul for any person o give alcoholic
heverages o a minoe. Thus, the disposi-
tion of alcohol to the minor in this case
was “contrary to the provisions of law”
and a statutory dram shop claim could
be maintalned.

V1. Conclusion

According to the Nalional Highway
Tratfic Safety Administration, 23,632 peo-
ple died in the United States in alcohal-
related trallic accidents last vear In addi-
tion, approximalely one person a mine
was injured 10 such crashes, Many of
these injunes and deaths woere caused by
the unlawiul sale of alcoholic beverages.
Such staggering statistics strongly SUgRest
that more lawsuits will be filed i the
lulure,

The Bram Shop Act and Civil Dam-
ages Aot were enacted in the early 1900s,
Vory tew cases were brought under those
staliites, however, until the 1980s. The
majority of the supreme court decisions
on these cases have been decided wath-
in the last [tve years. These cases have
chminated some of the confusion bul
there still remains confusion within the
faw, There are a significant number of
cases currently pending betore the inal
cotrts of this state as well as the supreme
courl, and it is hoped most of the prob-
lem areas ultimately will be clarified. l
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Recent Decisions of the
Alabama Court of Criminal
Appeals

Prejudicial comments by the
prosecutor—denial of fair trial

Gillespie v, State, 3 Div. 24 (August
25, 1989)—ludge Bowen, wriling lor
a unanimous Alabama Court of Cnime
inal Appeals, reversed and remanded
the convichian of Gillespie for sexial
abuse in a stingig opinion

Gillespie was charged lwy separate
indictments with four instances of first
degree sexual abuse and one instance
of first degree sodomy. The jury found
the detendant guilty on three of the
first degree sexual abuse offenses,

Gillespie rased a single 1ssue on his
appeal, contending that he was
denied a fair tetal because of the mis-
conduct of the prosecutor throughout
the trial,

The court of criminal appeals res
versed Gillespie's conviction because
of (1) the prosecutor’s repeated gues-
tions and innuendo implying that Gil-
lespie had committed other acts of
soxual misconduct and (2) the pre-
juchcial questions propounded 1o Gil-
lespie during cross-esamination con-
cerping the Ku Klux Klan,

Judge Bowen observid that the pri-
mary duties o the olfice of distrct at-

P e

tomey are to see that juslice is dane
and to see that the state’s case was
properly presented to the court and
jury as made by the evidence.
Judge Bowen critically tocused the
isstie with the lollowing words:

“We are of the op nion that the
cumulative efiect of the re-
prated guestions and insinua-
lions by the prosecutor created
in the minds of the jurors the tm-
pression that Gillespie had en-
gaged in other acts of sexual
misconduct.”

In this case, the prosecutor did not
have evidence of such misconduct
which further exacerbated the prob-
lern faced by the appellate coun, The

Recent

ecisions

by John M. Milling, Ir.,
and David B. Byrne, |r.

law is clear that during a trial of a per-
son for the alleged commission for a
particular crime, evidence of his do-
ing another act, which itsell is a crime,
is not admissible if the only praobative
value is to show his bad character, in-
clination or propensily to commit the
type of crime tor which he is being
tried, C. Gamble, McFlroy's Alabama
Lviddence, 869.011 (3d Ed. 1977).

Judge Bowen concluded that the
only conceivable purpose for the
prosecutor’s questions and insinua-
tions was to “prejudice the accused by
sugposting that he was more likely to
be guilty of the crimels] charged.”
Allen v State, 478 So.2d 326, 330
(AlaCrim.Apgp, 1985). In this regard,
judge Bowen observed:

john M. Milling,
J., s a member of
the tirm ot Hill,
Hill, Carter, Fran-
ca Cole & Black in
Montgomery., He
is a graduate of Spring Hill College
and the University of Alabama School
of Laow. Milling covers the civil partion
of the decisions.

David B, Byrne, Ir.,
1s a graduate of the
University of Ala-
bama, where he
received both his
undergraduate and
law degrees. He is a member of the
Montgomery firm of Robison & Belser
and covers the criminal portion of the
decisions.
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demnee has a leasehold interest in con-
demned land and the interest involves an
enterprise or business directly or inh-
mately connected with that particular
land, the lessee is entitled to present ovi-
dence of the market value of his interest
at the time of the condemnation: that
value is properly considered part of the
value of the land. In determining the
value ol the leasehold interest, the court
set out seven factors which can be
considered;

i1} The length of the unexpired term ol
the lease;

(2] The fair market value, if any, of the
unexpired term of the lease;

{3) In the context of the case at bar, the
quantity and quality of the remain-
ing coal and its fair market value per
unit;

{4} In the context of this case, income
derived by the leaseholder from the
property;

(5) The highest and best use of the
property,;

(6) The utility, if any, of any partion of
the land in which the leasehelder
has an interes! remaining after the
condemnation;

(7) Any other actual damagpes sustained
by the leaseholder.

Contracts ., ,

exculpatory pre-race release void

as it relates to wanton conduct

Barnes v. Birmingham International
Raceway, inc,, 22 ABR 2766 (June 16,
[989). Barnes entered a stock car race al
Birmingham Internatianal Raceway (BIR),
Prior to the race, Barmes signed a pre-race
release which released BIR and others
from all liability for damage and injury
while participating in the race, Barnes
was involved in an accident during the
race and sued BIR and others alleging
negligence and wantonness. The trial
court granted defendants’ motions for
summary judgment based on the excul-
patory pre-race release on authority of
Young v. City of Cadsden, 482 50.2d
1158 (Ala, 1985), Barnes appealed, The
supreme court affirmed the summary
judgment as to the neghgence count but
f'lf-‘\l"(-‘l'."-('fl as ”1("’ wanton count.

The supreme codrl recognized that
Young held that pre-race releases excul-
pating one for liability of negligence and
wanton conduct have been upheld in
Alabama as valid and not vaid as against
public policy. The supreme court, how-
ever, noted that Young is the only case
in the United States upholding pre-race
releases for wanton and williul conduct.

The Alabama State Bar’s
two FAX numbers are:

Main office—269-1501

Center for Professional

Responsibility—834-2780
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In Alabama, willfulpness or wantanness
imports premeditation or knowledge and
consciousness that the injury is likely ta
result, while negligence involves inadver-
tent action, After looking at the issue
again, the supreme courl expressly over-
ruled that portion of Young that holds
that pre-race releases are valid and nol
against public policy as they relate to
wanlon or willful conducl. They are valid
as ta negligent conduct,

Contracts . . .

ambiguities not always construed

against drafter

Western Shing and Cable Company,
tnc., atc, v Hamilton, efc., 23 ABR 2428
{May 26, 1989}, Hamillon entered inlo
a stock sale agreement with Western
which contained an indemnity agree-
ment, After the sale, a dispute arose, and
Westorn was sued. During this suit, a dis-
pute argse as to the meaning of the In-
demnity provision, and Hamilton filed
this declaratory judgment action. The
trial court found that the indemnily pro-
vision was ambiguous and that although
both parties entered into the contrac
with advice of counsel, the agreement
was draltedt by the purchaser, and, there-
fore, the ambiguity must be resalved in
favor of the Hamiltons. The purchasers
appealed and argued that the general
rule regarding ambiguities has an excep-
tion where sophisticated persons repre-
sented by legal counsel are involved, The
purchasers urged the court to adopt the
exception,

On appeal the supreme court found
the logic of the exception persuasive and
stated that where both parties to a con-
tract are sophisticated business persons
advised by counsel and the contract s
a product of negotiations al arms length
between the parties, thete is no teason
to automatically construe ambiguities in
the contracl againsl the draftes,

Domestic relations . ..

English v. English overruled

f:x parte Bayliss (Re: Bayliss v. Bayliss),
23 ABR 2560 (June 9, 1989), Mr. and Mrs,
Bayliss divorced when Patrick, their son,
was 12 years old, When Patrick was 18,
his mother petitioned the court to modily
the judgment of divorce asking the court
to require the non-custodial father 1o
contribute 1o Patrick’s college education
after Patrick attained his majority. Since
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“atrick was neither mentally or physically

disabled, the trial court and the court of
civil appeals, relying on English v
English, 510 So.2d 272 (AlaCiv.App.
1987), denied the mother's petition, Fn-
glish held that a parent is under no legal
obligation to educate a son or daughter
after he or she attains majority unless the
child is physically or mentally disabled
or they have agread to do so.

On certiorari, the supreme courl over-
ruled Fnglish and held that a wial count
tn a proceeding for dissolution of mar-
rlage or a modification of & divorce judg-
ment may award sums ol money oul of
property and income of either or both
parents tor the post-minority education
of a child of that dissolved marriage,
when application is macde therefor before
the child attains the age of majority, In
doing so, the court shall consicder the
financial resources of the parents and the
child and the chile’s commitment 1o and
aptitude for the education. The court also
may consider the standared of living the
child would have enjoyed if the marriage
had nol been dissolved,

Torts . .,

courl rejects 1-year age limitation

stated in Ceniral of Georgia

Lyle v. Bouler, 23 ABR 2787 (June 16,
1989). Appellant was 16 years old when
he entered appellee’s property without
permission. He went to the edge of a clay
pit and climbed onto a ledge, The ledge
collapsed, and he fell and injured him-
self, He filed suit, and the court entered
summary judgment for the defendant on
autharity of Central of Ceorgia R.R, v
Robbins, 209 Ala. 6, 95 Sa, 367 (1923),
which held that children over 14 are “pre-
sumed to be capable of the exercise of
judgment and discretion” The child ap-
pealed, and the supreme courl reversed.

The supreme court noted that it recent-
ly adopted §339 of the Restatement (See-
ond) of Torts (1965) which does away
with the 14-year age presumption, Sub-
section (©) and the comment to §339 pro-
vide guidance in determining when a
child assumes responsibility for his jn-
turies, Most jurisdictions have held that
a child beyond the age of 14 may recover
lor injuries sustaired when trespassing
on the land of another, Recovery will be
less likely as the age of the child in-
creases, and age is an important factor,
Elements that merit examination are:
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(1 the intelligence of the child:

2) the capacity of the child 10 under-
stand the potential danger of the
hazard,

(3) the child's actual knowledge of the
danger;

(4) the childs ahility to exercise
discretion;

(5) the educational level of the child;

(b} the maturity of the child;

{7) the age of the child,

Worker's compensation . . .
§825-5-11, -52, <53 and -59
discussed
lowman v. Piedmont Executive Shirt

Manufacturing Company apd Mart, 23
ABR 2542 ({June 2, 1989). Lowman hurt
her back while working for Pledmont
and filed a warker's compensation claim,
Hart, a co-employee, was supposed o
process her claim. While in the hospital,
Lowman was wvisited by Hart, and Hart
threatened her and said worker's com-
pensation was not going to pay the bill,
Leswman sued Piedmont and Hart for
fraue andl outrage. The trial court granted
detendants’ motions for summary judg-
ment, and Lowman appealed, The
supreme court affirmed in part and
reversed in part.

The supreme court tound that there
was na evidence to support the {ort of
outrage and athirmed the trial court. The
court, however, found that there was evi-
dence to support the intentional fraud
claim. Therefore, the court had 10 con-
sider whether the exclusive remedy pro-
visions of the Alabama Worker's Com-
pensation Act bar her fort claim for in-
tentional fraud, The court held that the
intentional fraud claim in the handling
ol the worker's compensation clam was
not barred and stated that the exclusive
remedy pravisions only apply to limit the
liability of an employer or i1s insurer 1o
the statutorily prescribed claim for job.
related injuries, I the claim 1s nat com-
pensable because it is outside the cover-
age of the act, then the exclusive remedy
provisions are also inapplicable, The
stpreme courl also stated that mere delay
in payment of worker's compensation
benefits is not actionable as a separate
torl. The courl also addressed the stan-
dard of proof for this intentional frauvd
claim. In view of the exclusive remedy
provision, the plaintiffl must make a

stronger showing than that required by
the “substantial evidence rule” In regard
to a fraud claim against an employer, a
coremployee or an employers insurer, the
plaintiff must present evidence that
would quality as clear and convincing
prool of Traud.

Recent Decisions of the
Supreme Court of Alabama

Other acts’ evidence—impact of
remoleness on relevance

Tomlin v. State, 24 ABR 2154 (May 5,
1989)~The Alabama Supreme Court
granted certiorari 1o determine whether
the: trial court erred in allowing the State
to introduce evidence of prior lelony
convictions (one for pessession and one
for sale of marijuana), both of which oc-
curred ten years before the charged
cllense,

Tomlin was charged with unlawiul pos-
session of marijuana, Prior to tral, the
detendant filed a maotion in limine tor an
order instructing the district attormey to
refrain from making any direct or indirect
teference 1o his prior convictions, Spec-
ifically, the maotion in lmine sought to
suppress the following prior crimes of the
defendant: (a) August 1974—possession
ol martjuang; (b) January 1975—posses-
sion of marijuana; (€) April 1975—pos-
session ol marijuana; (d) May 197 7—sale
of marijuana, The April 1975 and May
1977 convictions were admitied into evi-
dence, In addition, the State, in both its
apening statements and as a part of its
case-in-chiel, presented evidence to the
jury of the defendant’s prior crimes.

Richard Wilson
& Associates

Registered
Professional

Court Reporters

17 Mildred Streel
Montgomery, Alabama 36104

264-6433

iz



Justice Jones, wriling lor @ unanimous
court, revarsed, Justice Janes locused the
issue as follows:

" + . While we agree that the gen-
eral rule against admissibihity of
priot offenses bas (s exceptions
and that one such exception is the
rule that, if relevant, evidence ol
prior offenses is admissible (o show
intent and guilty knowledge, we
conclude that the challenged
evidence in this case does not meot
the test of relevancy which Is a pre-
requisite to admissibility  unde
each of the exceptions, £x parte
Killough, 438 So.2d 333 (Ala
1982), See alsa, C. Gamble,
Metlroy's Afabama FEvidence
§69.01 (3d L, 1977))

Ultimately, the supreme court con-
cluded that the dtate’s use of the evidence
was to prove propensity of the defendant
to commit the charged offense, Justice
Jones noted that propensity evidence s
inadmissible;

“The only possible inference that
can be drawn from such evidence
is that this defendant was more
likely to commit the offense
charged than might otherwise have
been the case. This impermissible
purpose is the very reasan for the
rule prohibiting such evidence,”

DUI—under the influence—
what does it mean?

Fx parte Buckner, 24 ABR 2820 (Junu
1989)—Buckner was convicted for driv-
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ing under the nflluence of alcohol, He
appealed his convichon to the court ol
criminal appeals which affirmed the
judgment without an opinion, The Ala-
hama Supreme Court granled certiorarn
and ultimately reversed and remanded
the case,

At trial, Buckner vigorously detended
based upon proof that he was not “under
the influence” at the time he was stoppe
by Huntsville city police. Following his
arrest, Buckner was lmnhpnrr{'d to the
oity jail, No breathalizer was given,

Specifically, Buckner ohjected 1o the
trial court’s instruction to the jury in per-
tinent part as fallows:

“If you determire that the defen-
dant was under the influence of
alechol, then the degree of intoxi-
cation is immaterial, and it Is oo
necessary that the degree of intox-
ication must be so acdvanced or the
influence of alcohol be so ad-
vanced as to interfere with the prop-
er operation of the vehicle , ., "

The Alabama Supreme Court reversed,
holding that the trial count erred in in-
structing the jury that the degree of the
influence of not have o be
so aclvanced as to interlere with the prop-
er aperation of the vehicle.

Alabama's DULI statute provides that "a
person shall not dive or be in actual
physical contral of any vehicle while: (1)
There is 0,10 percert or more by weight
of alcohol in his blood (2) Under the in-
fluence al alcohol ... " The Supreme
Courl of Alabama has held that subsec-
tions (1) and (2) are not separate offenses,
bt are two methods of proving the same
oflense—dnving under the influence ol
alcohol, See Sisson v State, 528 So.2d
1159 {Ala. 1988),

Thus, in attempting to prove thal
Buckner was guilty of driving under the
influence, the prosecution could either
prove that Buckner's blood alcohol con-
lent was .10 percent or mote or that he
was “under the Influence” of alcohal.
Because no test was administered to
Buckner, the prosecution had the burden
of proving that he was "under the in-
fluence of alcohol!

Section 32-5A19Ha)(2) makes it illegal
to drive or be in aclual physical control
of a vehicle while under the influence ot
alcohol, However, the statute does not

a

deline "under the influence of alcahol
The court of coiminal appeals had e
viously held that a person is guilty of vio-
lation §32-5A191a)2) il he drives a ve-
hicle under the intlluence of aleohol re-
gardless of the degree of thal influence,
See Pace v, City of Montgomery, 455
S0.2¢ 180, 185 (Ala.Cnim. App. 1984),

This opinian is extremoely significant
because 1t overrules the holding of Pace
The supreme court critically noted that
the Alabama courts have said that para-
graphs (ad1) and (a2} of £32-53A-191
define the same ollense, bul their appli-
cation can lead to opposite resulls under
the same facts, The court's analysis con-
cluded that the Legislature mtended to
prohthit a person from driving a vehicle
only alter consuming such an amount of
alcohol as would impair his ability (o
drive safely. Thus, the prosecution’s
burden is ta prove that the defendant was
under the influence of alcohol (o the ex-
tlent that it affected his ability to operale
his vehitle in a safe manner.

Ex parte LaFlore reaffirmed

State v. Neal, 24 ABR 2809 (June 16,
1989)—The Supreme Caurl of Alabhama
granted MNeal's pedlion [or certioran 1o
consider the question ol whether he was
entitled to a jury trial an the issue of his
competency o stand nal for capital
murcder. The Supreme Caurt of Alabama,
in a per curant apinion, affirmed the
holding of £x parte Laflore, 445 Sa.2d
G2 (Ala. 1983), which held that the
eriminally accused, pursuant ta the Ala-
bama Constitution of 1901, Section 11,
and the procedure provided by §15-16-21,
Coade of Alabama (19750 is entitled 1o a
jury ftrial on the Issue of mental
Compelency.

In s opinion reallirming the Laffaore
decision, the Supreme Court of Alabama
was caretul ta point out that it was nol
voiding the trial court's exercise ol {ts
discretion to order the delendanl com-
mitted to a state hospilal pursuant to
§15-16-22. The supreme courl simply
held that the statutory discroetion afforced
the trlal court to seek a psychiatric exams-
ination ol the accused could not be sub-
stituted as an alternative determination
in depriving the detendant's constilution-
al right to a jury trial on the issue of com-
petency to stane tnal, See also, Seibold
v. Damels, 337 FSupp. 210 (M.DAla.
1972}, [ |
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Supreme Court adopts Alabama Rules of Criminal
Procedure

The Alabama Supreme Court has approvied the Rules
of Criminal Procedure with a scheduled effective date of
June 1, 1990,

Final editonal work on the rules and commentary fol-
lowing each rule is being completed. A copy of these crim-
inal rules will be included in the Southern Reporter in De-
cember 1989 with time given for response. These rules
are the result of a study by a commintee of the Alabama
Law Instilule jointly appomnted by the Alabama Supreme
Court, This study began in June 1974, In June 1977, after
five dralts, the committee presented their initial work 1o
the supreme courl, Each person practicing law in Alabama
at that ime was sent a complimentary copy ol these rules
hy the Michie Publishing Company.

Subsequently, the count adoepted and placed in effect 14
rules, After review by the court and a subsequent roview
by the dralting committee, the proposed rules were revised
Iurther in 1983, The court has adopted eight maore rules
tar the present total of 22 temporary Rules of Criminal
Procedure, 1t s basically this 1983 dralt of the rules that
the court now has adopted.

The drafting commiitee has served under three chair-
persons, the late Chatles Tarter, a Birmingham altamey,
Judge Robert E, Hodnette of Mabile and judge Billy Burney
of Moulton,

Vhe following is a synopsis of these rules, the text of
which will be available next menth in the Southern
Reporter.

Summary of pending Alabama Rules of Criminal
Procedure
Rule 1. Scope, Purpose, Objectives and Construction,

Computation and Enlargement of Time, Definitions, Ei-

fective Date

The scope of the rules is to govern practice and pro-
cedure in all ariiminal proceedings. Definitions are delin-
eated for use throughou! the rules. The effective date is
june 1, 1990,

Rule 2. Commencement and Prosecution of Criminal

Proceedings

Legislative Wrap-up

by Robert L. McCurley, Jr.

All eriminal proceedings shall be commenced either by
indictiment or by complaint.

Rule 3. Arrest Warranl or Summons Upon Commence-
ment of Criminal Proceeding: Search Warrants

An arrest warrant shall command the defendant 1o be
arrested and brought befare the issuing judge or magistrate
and will state in the warrant the conditions of the defend-
ant's release which will be on his own recognizance or
the amount of the bond.

A summaons will be in the same form as a warrant bul
it will command the detendant to repornt at a designated
time and place within a reasonable time from the date ol
issuance for photographing and fingerprinting,

Arrest warrants are to be served by arresting the defend-
ant. A summuons may be served as in clvil actions except
not by publication, In addition a summons may be served
by rogistered mail,

Arrest warrants may be amended to remedy a mere de-
fect in form, The rule also enumerates who may issue the
search warrants, the grounds, the contents and who may
execule tl'll‘l'ﬂ.

Rule 4. Arrest and Initial Appearance

A person arrested on a warrant shall be released on his
oW TeCORNizance or on an amount set in Rule 2 of Ala-
aama Rules of judicial Administration, The condiions ol
elease are set forth on the warrant or if none is sel forth,

Robert L. McCurioy, Ji, 15 the
dwector of the Alabama Law
Institute al the Unieersily of
Alabama He received his
undergraduate and inw
degrees from the Univorsily
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the defendant shall be taken belore 4
magistrate without undue delay except
in no event less than 72 howrs of arrest,

A person arrested without a warrand
shall be taken without undue delay be-
fore the nearest or most available magis-
Irate for a probable cause determination
but in no event later than 72 hours after
the arrest unless the crime is not a bail-
able oftense,

At the initial appearance the magistrate
shall:

1. ascertain the defendant’s  true
name and address;

2. inform the delendant of charges
against him;

3. tnform the defendant of his right
ta counsel and to remain silent;

4. determine the conditions of re-
lease: and

5. il alelony, inform the defendant of
his right to demand a preliminary
hearing and, if demanded, set a
time for the hearing,

An initial appearance is not required
when the defendant has been released
from custody.

Rule 5. Prefiminary Hearing

A defendant charged with a felony may
demand a preliminary hearing within 30
days of arrest. If demanded, a preliminary
hearing shall be held within 21 days un-
less waived or an indictment supervenes,

Either party o the court may summaons
wilnesses, The state must present evi-
dence relevant to establishing probable
cause, Cross examination is allowed and
the defendant may tntroduce evidence,
Upon a finding of probable cause the de-
fendant is held in custody or released on
conditions proscribed by the court. The
complaint then must be presented 1o the
next grand jery,

Fvidence may be hearsay in whole or
in part, when based on written reports
and documentary evidence, provided
there |s a substantial basis for believing
that the evidence 1s credible and other-
wise compelent,

Rule &. Attorneys, Appointment of
Counsel
The defendant has the right to counsel
in all crimiral proceedings. Il a delen-
dant cannot afford an attorney one will

be pravided. This rule does not require
& public defender but each judicial cir-
cuit must establish its own system of ap-
pointment of counsel,

Once an attorney notifies the caurt ol
his or her representation ol a detendant
it continues until the court allows the
counsel to withdraw. However, the
counsel may limit his or her period of
employment, The court may appoint a
new attorney for an indigent on appeal
it the original attorney s allowed 10
withdraw, The judge will set compensa-
tion {or the appointed counsel, The court
may order 3 defendant 10 pay to the slate
all or a part of the cost ol his or her
detense when the court finds the defen-
dant has financial resources,

Rule 7. Release

A detendant charged with a bailable
offense shall be released an his or her
own recognizance betore conviction un-
less the court determines such a release
will not assure the delendant’s appear-
ance or that the delendant poses a real
and present danger 1o others or the
public at large.

Aller conviction a persan sentenced fol
a term punishable by death or in excess
ol 20 years shall not be released, For
terms Jess than 20 years, the defendant
may he released on his or her own recog-
nizance, or on conditions and hond set
by the juclge.

The rule sets foith requirements for
professional bondsmen,

Each circuit judge must obtain a
maonthly list of all prisoners being held
in jail, The judge must review the con-
ditions of release for all persons in jail
lar mare than 90 days.

Frool must be presented specitying the
breach of conditions of release and a
hearing must be held on a petition to
revoke the release.

Once conditions of release are set by
the court these conditions continue and
bond remains in elfect until amended I
the judge.

Rule B, Speedy Trial

Insofar as practicable, trials of criminal
cases shall have priority over civil cases,
There are no prescribed time limits for
speedy trials,

Rule 9, Presence of Defendant,

Witnesses and Spectalors

The detendant has the right to be pres.
ent at trial but with counsel the defen-
lant, by written consent, may waive this
it provided it is nol a capital case, A
chisruptive defendant may torfen his or
her right to be present until he or she
agrees 1o retum with good behavios
When expelled the detendant shall have
the nght 10 hear, observe or be intormed
of the proceedings.

Spectators may be excluded if they
engape in disordedly or disruptive con-
duct or consttute a threat to the court or
Ay parlies Tﬂklnu ;lhntnm.mhu or
mavies in the courtroom may be permit-
tedd by court rule,

Rule 10, Change of Place of Trial

Detendants i circutt count are entitled
10 a change of place of inal to the near-
est county Tree from prejudice §f a lair
trial cannat be had Tor any reason or if
there 15 a threat of mob violence, The
hurcden is on the delendant o show that
a lair and impartial tnal could not be
held in the initisl county,

Rule 11. Incompetency and Mental
Examinations

Rule 12. Selection of Yenire: Grand Jury

and Petit Jury Panels

Venire shall be qualitied on the open-
ing cay of the term, Eighteen grand jurors
miust be drawn by 1ot Pelit jurors may be
empaneled in panels of 12 and available
{or trial without Rurther oath or qualitica-
ton except with respect ' each particu-
lar case

Grand jury duties aned powers are set
larth as well as the duties ol the grand
jury {oreman, No one s allowed in the
prand jury room during deliberation aned
voting excepl jurors, Dhstrict attorneys,
their withesses and a grand jury reporter
ot stenographer shall be allowed in the
grand jury room while the district attor-
ney s presenting his or her evidence but
no defense counsel 1s allowed in the
grand jury room. On wiillen maotion of
(he cistrlct altorney, the court may granl
ity fram prosecution 1o any pros-
eculing witness
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The cancurrence of 12 jurors is needed
tor return an indictment. Anyone incar
cerated whose case is presented to a
grand jury and is ol indicted shall be
released immediately from custody,

Grand jury proceecdings may he chal-
lenged only on a written motion to dis-
miss by stating the grounds.

Rule 13. Charges: Indictment,

Information and Complainl

Charges may boe commenced by indict-
ment, inlormation or complaint. O1-
fenses and defendants may be joined and
consolidated for inal, Likewise they may
be severed i such joinder is prejudicial
to a defendant or the state. See
ARCrim.P. Temporary Rule 15,

Rule 14. Arraignment and Pleas

Plea bargaining s recognized. The dis-
et attorney, defendant ane  defense
counsel may reach a plea agreement and
present the agreement in open court, The
court may accepl or eject the agree.
ment, n the event the agreement §s not
accepted the agreement is madmissible

Betore accepting a guifly plq'.l the court
must ascertain in the presence of counsel
that the detendant understands the con-
sequences, the nature of the chage, the
mandatory minimum senlence, whether
the delendant’s semence wall run con-
secutively or concurrently o more than
one gutlty plea s entered, delendant’s
nght to remain silet, and it the deten-
dant waives a right ta jury them will be
no further trial,

Lipan accepling & guilty plea that court
must be satisfied there s a factual basis
tot the plea,

See ALRCrinP Tempotary Rule 19

Rule 15. Preparation for Trial

The pleas available to a defendant are
pleas of () guilty, 12} not guilty, (3) not
gullty by reason of mental disease o
cetect, and (4) not guilty and not guilty
of reason of mental disease or defect. See
ARCrm.P Temporary Rule 16

An appeal may be taken by the state
from a pre-tial ruling, see AR Crim.P,
Temporary Rule 17,

Rule 16, Discovery

Discovery s allowed by the detendant
and the state, See A RCrim, P Tempaorary
Rule 18,

Rule 17. Depositions (omitted by the
court)

Rule 18. Trial by Jury: Waiver: Selection
and Preparation of Petit Jurors
Detendants in all criminal cases shall

have the right 1o trial by jury. A defen-

dant may waive this right with the con-
sent of the district attormey and the court.

For alfenses originally triable in muni-

cipal or dhstrict coutts the defendant may

demand a de povo jury trial on appeal
to the circuit court,

Any time before verdict all parties may
agree to a jury of less than 12 but in no
case less than five persons. In all cases
the verdict must be unanimous,

Prior to voir dire examination each
party shall be given a list of pames and
atldresses with biographical information
ol each prospective juror. Challenge to
the venire must he by pre-trial motion
and in writing specifying facts on which
the challenge is based,

Vair dire examinalion may be by the
court or when the court permits by at-
torneys, The number of names on the list
shall not be less than 36 1 a capital case,
24 In g non-capital felony and 18 in a
misdemeanor case. The state and the de-
tense shall have equal strikes alternating
until 13 jurors remain. Additional jurors
are added to the hist when there are mul-
fiple detendants,

Alternate jurors may Le allowed b are
chischarged when the jury retires 1o con-
sicler s verdicl

Rule 19, Trial

The procedure for the tnal remains es
sentially  the same as the present
procedure,

Rule 20. Motion for judgment of
Acquittal
The mation for judgment of acquitial
stubsumes the motion lor directed ver-
dict, the mation tor the atfirmative charge
ane demurrer o the evidence, See
ARCrim.P. Tempaorary Rule 12,

Rule 21. Instructions 1o the Jury:
Ohjection
At the close of the evidence or at olher
times as directed by the court either party
may file wrilten jury requests, See
ARCrim,P. Temporary Rule 14.

Rule 22, Deliberations of Jury

The jury may take with 10 to the jury
room a copy of the forms ol the verdicl,
Thee court may allow jurors © take ex-
hibits 10 the jury room uniess it is imprac-
tical or dangerous. Jurors may have evi-
dence and testimony reread.

Rule 23, Verdicl

Virrdlicts shall be unanimous, i writing
and signed by the toreman, Yerdicts shall
he rendered on each count or oflense
charged with respect to each defendant,
A ity verdict must specify the degree
or il to a lesser included offense specify
the olfense, The jury still may be polled
betore it is discharged.

Rule 24, Post-trial Motions

A motion tor a new trial or molion in
arrest of judgment may be made within
10 days alter pronouncement of
soplonce, See A RCrim.P. Temporary
Rule 13,

Rule 25. Procedure after Verdict or
Finding of Not Guilty by Reason of
Insanity
When the detendant is found net guilty

by reason of insanity or not guilty by rea-

son ol mental disease or detect the court
on s own maolion or on mation of the
district attorney shall determine whether
the detendant shall be imnvoluntarily
commilled,

This rule parallels Al Code §15-16-41
and 8815.06:60 10 21, “The Criminal

Peychopath Release Restrichon Act”

Rule 26, Judgment, Pre-Sentence
Report, Pre-Sentence Hearing,
Habitual Felony Offender, Sentence
See ARCrim.P Temporary Rules 1-11,

Rule 27. Probation and Probation

Revocation

Prabation may contain conditions and
regulations, Probation automatically ter-
minates upon completion of the sen-
tence term, The probation ellicer may
petition the court o revoke probation. A
revocation hearing must be aeld within
a reasonable time atter service of sum-
mons ol revocalion.

Rule 28, Retention and Destruction of
Records and Evidence
Records are retained according o the
recorcds retention schedule,
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Rule 29, Correction of Clerical Mistakes

Clerical mistakes in judgments, orders
or other parts of the record may be cor
rected by the rial court,

Rule 30. Appeals from Municipal and

District Court

Appeals from municipal count judg
ments must be made within 14 days to
the circuit cour or 42 days 1o the appel-
late courl. Apoeals from district court
judgments to the circuil court must be
brought within 14 days and to the coun
of criminal appeals within 42 days.

Rule 31, Appeals
Reterence 1s made to the Rules of Ap-
pellate Procedure

Rule 32. Post-Conviction Remedies

Any person convicted may seek appro-
priate reliel on any ol the enumerated
grounds, See A R Crim.P. Temporary Rule
20,

Rule 33. Criminal Contempt

Direct contempt s misconduct com-
mitted by a person in the actua! presence
of the court, The court shall tell the per-
son ol the specific conduct on which
contempt is based and allow him or her
1o present miligating circumslances, Cone
lempt may be either civil or criminal
Conlempt,
Rule 34, Subpoenas

The clerk of the court shall 1ssue sub-
paenas including subpoena  duces

lecums. Subpoenas are served in a sim-
ilar manner as in civil cases. See
ARLCrim.P. Temporary Rule 22.

Rule 35. Farm, Content and Service of

Motions and Requests

All matians shall be in writing, stale
the reliel sought and shall be served on
the other party. QOral motions made dur-
ing trial need not be in writing, Fach
party has seven days 1o respond, and the
maving party then has three days to reply
to an answer, Upon entry of an order the
clerk must furnish all parties a copy.

Rule 36. Local Rules (omitled) n

Disciplinary Report

Disbarment

#® The Supreme Court of Alabama entered an order July 17
1989, disbarring Alabama lawyer Herbert P, Massie, effective
May 19, 1989, By failure to file an answer to formal disciplinary
charges that were pending against him, Massie admilted that
he engaged in conduct that adversely reflects on his fitness to
practice law, that he failed to abserve and comply with each
clause and portion of the oath of office of an attorney, that he
engaged in conduct involving dishonesty, fraud, deceit, mis-
representation or willful misconduct, and engaged in conduct
prejudicial to the admipistration of justice, [ASB Nos, 88-476
& 88-603)

Public Censures

® On July 19, 1989, Dothan lawyer Brian W, Dowling was
publicly censured for having engaged in concluct invalving mis-
representation, and for having made a false or misleading com-
munication consisting of a material misrepresentation of fact
about himsell, in violation of the Code of Professional Respon-
sibility of the Alabama State Bar. Dowling was a candidate for
the office of Houston County District Judge in the 1986 elec-
tion, and caused to be distuibuted a certain campaign card
bearing the words, in all capital letters, “Judge Brian Dowling
for District Judge Houston County” Despite the wording on
this card, Dowling was not and never had been a district judge
in Houston County or any other county in Alabama, and had
not been a judge on any other court in Alabama or in any other
state, [ASB No 86-352]

® On July 6, 1989, Birmingham lawyer Edward M. Coke
was censured for unethical conduct in having accepted from
a client $300 of an agreed-upon fee of $600 o assist the client’s
prison-inmate son in connection with disciplinary action that
had been taken against the son while in prison, Coke took no
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legal action on behalf of the client’s son, and failed 1o deposit
the partial fee to a trust account, but rather deposited it 1o a
general checking account, and used all or some of it for his
own benelit. [ASB No, 86-504)

® On Wednesday, July 19, 1989, Montgomery attorney
john Huddleston received a public censure for violation of Dis-
ciphinary Rule 1-102(A)(6) of the Code of Professional Respon-
sibifity. The Disciplinary Commission found that Huddleston
had, as a notary public, falsely acknowledged signatures on
a deed of conveyance and that such conduct adversely reflected
upon his fitness o practice law. [ASB No, 88-774]

® On July 19, 1989, Jackson, Alabama, lawver James A.
Tucker, Jr., was censured for having intentionally failed 1o seek
the lawful objectives of a client through reasonably available
means, in violation of DR Z100A)10, Code of Prolessional Re-
sponsibility of the Alabama State Bar, Tucker was retained to
handle the probating of a will and the seitlement of an estate,
but failed and neglected for many months to have the will
proved belore the probate count by the withesses who had
signed it [ASE Mo, 88-773)

Private Reprimands

® On July 19, 1989, a lawyer was privately reprimanded
for having engaged in conduct adversely reflecting on his fit-
ness o practice b, and having willtully neglected a legal mat-
ter entrusted to him, The lawyer agreed 1o defend certain clients
in a civil suit in tederal court, but failed ta file any answer or
ather delensive pleading, resulting in a detault judgment be-
ing entered against his clients. He did not communicate this
fact to the clients for over a year and a half, at which point
one of the clients inquired about the status of the suit, The
lawyer then paid the clients the sum af $40,000 in exchange
for a release executed by them o favor of the lawyer and his
firm. [ASB No, 88-647)
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® On July 19, 1989, a lawyer was privately reprimanded
for conduct adversely reflecting on his fitness to practice law,
in violation of DR -102(A)6). The lawyer ignored the bar's re-
quest that he provide a supplemental response 1o a complaint
that a client had filed against him. [ASB No, 88-729)

® On Wednesday, July 19, 1989, an Alabama attorney re-
ceived a private reprimand for violation of Disciplinary Rules
5-10UA) and 5-106(A), It was determined that the attorney, while
representing a party injured ina slip and tall case, entered in-
to representation of a subrogated insurance carrier, without the
knowledge or consent of the first client and that the attorney
settled the claims of both clients in an aggregate settlement
without the knowledge or consent af both clients. [ASB No,
87-286(A))

@ On July 19, 1989, a lawyer was privately reprimanded
for having engaged in conduct adversely reflecting on his
litness to practice law, in violation of DR 1102(AX6). The lawyer
tatled 1o initiate garmishment proceedings on behalf of a client
tor whom he had agreed to take such action, and then failed
to respond (o the bar's request that he provide a written
response to the complaint that his client filed against him. [ASB
Na. 82184

® On July 19, 1989, a lawyer was reprimanded for willtul
misconduct, in viokstion of DR 1-102(A)4). During the course
of a jury trial, and in open court, the lawyer challenged the
appasing party 1o go out into the ballway with the lawyer, after
the opposing party had used the word “jerk” in reterring to the
lawyer. As the opposing party was following the lawyer toward
the door, the trial judge called out the lawyer’s name. At thal
point, the lawyer stopped, the opposing party bumped into
him, and the lawyer then grabbed the opposing party and
knocked or threw him to the tloor, and got on lop af him, |ASB
N, 87-294]

® On July 19, 1989, a lawyer was privately reprimanded
for publishing advenisements in newspapers without including
therein the disclaimer required under Temporary DR 2-102(E)
|ASB No, 88-682]

® On July 19, 1989, a lawyer was privately reprimanded
tor conduct adversely reflecting on his fitness 1o practice law.
The lawyer was retained and paid 1o initiate a divorce action
for a client, but delayed in initiating any action on behalt of
the client for an unreasonably long period of time, [ASB No,
BZ575)

® On july 19, 1989, an Alabama lawyer received seven
private reprimands for vinlations of Disclplinary  Rules
1102(AN4), 1902 AN6),  6-101{A), 71001AN3),  910HA),
9-102(B)(1, 9-102(B) 1) and 9102(B)). During the period Sep-
tember 30, 1982, until early 1983, when the lawyer became
a circull judge, the lawyer failed 1o mantain a trust account
i his private practice of law, He also failed to maintan any
hooks or records concerning clients” funds or property which
came into his possession during that same period, As a direct
resull thereot, there were seven separate inslances wherein the
allormey recelved cients’ monies, and made deposits of said
monies to nen-liust accounts maintained by the lawyer, In
testimony before the Judicial Inguity Commission, the attor-

The Alabama Lawyer

ney admitted that he did not maintain a trust account, that he
latled 10 maintain complete records or books conceming
cliems” funds which came into his possession, and that in cer-
ain instances, he ailed 10 promptly notity clients of receipt
of their funds, He further admitted that he failed to promptly
pay to certatn clients funds received by him as their lawyer,
The lawyer was thereby found guilty of engaging in conduct
wvolving dishonesty, fraud, decelt, misrepresentation or will-
ul misconduct; of engaging in conduct that adversely reflects
on his fitness 1o practice law; of willlully neglecting legal mal-
ters entrusted to him; of prejudicing or damaging his client
during the course of the professional relationship; of failing
o deposit funds of a client received by him in an insured de-
posilory trust account; of failing to promptly notify a client of
the recetpt of the clients’ funds; of failing o maintain com-
plete records of all Tunds of a client coming into his possess
sion; and, of misappropnating the funds of his client, either
by failing promptly to pay over money collected by him for
his clients ar by appropriating to his own use funds enteusted
tr his keeping, [ASB No, 85-653]

® On July 19, 1989, a lawyer was privately reprimanded
for having engaged in conduct adversely reflecting on his fit-
ness to practice law, The lawyer was retained 1o represent a
woman in initiating a divorce action, and was asked by het
to seek a temporary restraining order against her husband, and
to obtain possession for her from the husband a cenain
dutomobiie that the court had awarded 1o her peadente lite,
The Lawyer delayed an unreasonable period of time in taking
these actions on behall of his client, [ASB No, 87-329]

® On July 19, 1989, a lawyer was privalely reprimanded
for conduct adversely reflecting on his fitness to practice law,
intentionally falling to seck the lawful objectives of his client,
failing to carry out a contract for professional services and pre-
judicing his client during the course of the professional rela-
ronship [2R 1-102(A)6) and DR Z101AM1), (2) and (3)]. The
lnwyer failed 1o close an éstate by consent settloment as desired
by the client and reviewed an agreement disposing of estale
assefs inoa cursory manner, encouraging the client to execule
e agreement after deficiencies in it that were detrimental to
the client had been pointed out to the liwyer by the client’s
accountant, When a fee dispute arase, the lawyer made un-
seenmily threats to the client in the event itigation was necessary
1o collect the fee, Including the threat to disclose client con-
Ielences, [ASB No. B8-604]

& On Friday, September 15, 1989, an Alabama attorney
received a private reprimand lor violation of Disciplinary Rules
5-105(C) and 5-106. The Disciplinary Commission found that
the attomey, while representing the plaintiffs in a cause of ac-
tion, also undernook to represent a subrogated insurance car-
rier, without informing the principal clients, and enatered into
a settlement ol the cause of action without the consent of all
parties, The attorney also deducted, without the consent of
all parties, a contingency fee from the subrogated settlement,
The Commission determined that the attorney undenook mult-
ple representation without proper disclosure and settled the
matter without the knowing cansent of all parties regarding
the participation of each person or entity 1o the settlement.
[ASB Mo, 89-54] ]
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Opinions of the General Counsel

QUESTION ONE:

“Is it ethically permissible tor a lawyer to obtain court cost
and litigation expense hinancing through the financial ser-
vices plan of Lawyers Capital, Inc. (LCDH? LCI s a financia
services plan that provides case tinancing and accounting ser-
vices Lo its members, All Hirms pay a one-time application
fee to establish a membership account, Thereafter, an admin-
istrative fee of $60 is paid to open and $60 10 close an indi-
vidual case file, As expenses are accrued (court reporters, ex-
perts, ele,) they are financed by forwarding the service bill
to LCI for payment. Each month the firm receives an account-
ing of case financing expenses and pays only the monthly
interest. The client, of course, agrees to ultimately be respon-
sihle for the payment of the interest incurred, Payment of the
principal in each case occurs upon settlement of the case
ol upon a negalive determination”

QUESTION TWO:

“Would it be ethically permissible for a group of lawyers
1o arganize a company simtlar to LC and finance client ad-
vancest As a hypothetical, a company would be organized
outside of the parameters of the law firm, but would have
shareholders who are members of the law firm. This com-
pany would then do the same type of financing as LC! lor
the law firm and for other selected law firms”

QUESTION THREE:

“LC| is endorsed and marketed by the Alabama Trial Lawyers
Association (ATLA as a service to its members, Far this sup-
port, LCI pays the ATLA a royallty of $80 for each case funcd-
ed under the plan. Are there any ethical improprieties with
this arrangementt”

ANSWER, QUESTION ONE:

[t is not impraper lor a lawyer to finance court cost and liti-
gation expenses and to receive accounting services through
LTI as long as the client is fully informed, agrees in advance
to the arrangement, and interest charged is not unsurious, Ad-
ditionally, a lawyer or law firm that has a financial Inlerest in
LCI must disclose that interest to the client and must insure
I|"Id| 1|'IL' fill!dl'lt.'t;ll dl'ri'll"lj!‘[!l'l'lt-.'l"lf.‘q Are not [}I'Il‘r' not lll"l"-l_]['i‘l’]l]‘;’
but are fair under the circumstances,

ANSWER, QUESTION TWO:

Itwould be similarly praper for a lawyer or group of lawyers
to form an organization and provide services similar to LCI as
long as the conditians in the answer to question one are met,

by Robert W. Norris, general counsel

ANSWER, QUESTION THREE:

It is ethically permissible for a lawyer to participate in the
LCI plan even though LCI pays a marketing royalty 1o ATLA,
[his is based an the premise that the fees charged by LC o
ATLA members are nol increased to cover the royally paid
o ATLA. On the other hand, il a non-ATLA member could
oblain the services of LCI cheaper because a rovalty did not
have 1o be paid to ATLA then it would be improper for the
participating ATLA member 1o pass the royalty charge 1o the
client.

DISCUSSION:

The prohibition against impermissible advances in litiga-
ton Is rooted in the commoen law prohibitions against
champerty and maintenance, However, most courts permit
various types ol advances despite champerty and mainte-
nance, the rationale being that advances are not likely in con-
nection with non-meritorious claims and the condition giv-
Ing rise to common law rules no longer exists (see ABA An-
notated Madel Rules, Rule 1.8Je], Financial Assistance to
Client, Page 96 [1984)).

The Alabama Code of Professional Responsibility has ex-
pressly adopted this position with respect to court casts and
expenses of litigation as long as the clienl remalns ultimate-
ly liable (DR 5-103[B)). In the event proposed Model Rule
L&(ed1) is adapted by the Alabama Supreme Court, the pro-
hibition against advancements would be further liberalized
1o permil the advancement of litigate court costs and litiga-
tion expenses that are contingent on the outcome of the
litigation,

In RO-88-88 it was held to be proper for a lawyer to ad-
vance liligation costs and expenses to a client from his own
funds or to linance the funding of these expenses with a finan-
cial institution and pass the normal interest charges 1o the
client as part of the litigation expense, That opinion also
guoted with approval prior opinions permitting the charg-
ing of interest on past due accounts, and the adding of ser-
vice charges on lees and advance coslt of lingation,

The limitations cited in RO-88-88 applicable to all of the
various credit arrangemaents are (1) that the credit charge not
be unsurious; (2) that the client be fully informed as to the
terms of the arrangements; and, (3} that the client agrees to
them in advance ol the rendering of services ar the advance-
ment of cost. In addition, if the lawyer or law firm has a finan-
cial interest in the lending institution or will gain financially
in any way from the credit arrangement, then that fact musl
bhe made known to the client.

144

Novernber 1989



The fact that LC1 or any other entity is
organized tor the sole purpoese of finan-
cing court cost and litigation expense
does not make it enlike any other hinan-
cial institution, If a client is unable to pay
court cost and lingation expense, il
would seem to make litle difference
whether the funds are obtained from the
lawyer or law firm, fram a commercial
bank, from LCl or any other financial
entity,

In addition 1o the limitations listed
above, there is another important consid-
eration and that is loyalty. The obligation
of loyalty to a client by his or her lawyer
is all encompassing, There should be no
competing lovaltes in the professional

relationship between lawyer and ¢lient
Consequently, in making financial ar-
rangements for the advancement of court
cosl and litigation expense, the cost of
which ultimately would be barne by the
client, lovalty would require the lawyer
to seek, i not the best deal, at least a (air
deal under the circumstances. If the law-
yer gains linancially from the credit ar-
rangement it fs not enough to charge a
rate that is not unsurious, The rate also
must be tair and competitive under the
circumstances prevailing at that time,
Client lovalty, at least, would require a
complete explanation to the client ot all
available means by which court cost and
liigation expenses could be linanced.

Memorials

There is nothing ethically impermissi-
ble in the payment of rovalties by LC o
the ATLA as long as this rovalty 15 nol
passed on to the client as an expense ol
ligation, It appears that LCls income
would be derived irom the application
iees, opening and closing fees and inter-
esl, The payment af this income, as a pro-
motional rovalty, to ATLA and the accep!-
ance of less income by LCL (s not an
cthical consideration. However, it would
b a factor in determining the ovwerall cost
al financing court cost and ltigation ex-
pense in a particular case and must be
considered in determining whether such
linancing is fair and competitve under
the circumstances, |[RO-89-64 & 75] 0

Daniel Gavin Austill—Mobile
Admitted: 1986
Died: August 1, 1989

Leigh Mallet Clark—Birmingham
Admitted; 1923
Diec: August 11, 1989

Walter Charles Hayden, Jr—Clanton
Admitted: 1954
Died: January 15, 1989

These notices are published immedi-
ately after reports of death are received,
Biographical information not appearing
in this issue will be published at a later
date if information is accessible. We ask
you to promptly report the death of an
Alabama attorney to the Alabama State
Bar, and we would appreciate your assist-
ance in providing biographical inferma-
tion for The Alabama Lawyer,

Nicholas Kearney—Mobile
Admilted: 1970
Died: September 28, 1989

James DeValse Mann—
Washington, DC
Admitted: 1932
Died: July 22, 1989

Moncure Camper O'Neal—
Birmingham
Admitted: 1946
Died: August 5, 1989

Fwell Cornelius Orme—~Troy
Admitted; 1925
Died; july 21, 1989

Claude Denson Pepper-—Miami, FL
Admitted: 1924
Died: May 30, 1984

James Lawrence Pugh, Sr—
Birmingham
Admittied: 1934
Died: May 11, 1989

Walter D, Sowa—Birmingham
Admittec: 1955
Died: August 19, 1988

THADDELUS |. DAVIS, IR,

After an illness of several woeks,
Marion altormey Thaddeus ). Davis, Jr,
died March 30, 1989, at the age of 72,
He was a native of Marion and attended

The Alabama {awyer
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Marion Military Institute during 1935-38,
where he was an outstanding cadet in
both academics and athletics, playing
varsity loothall and baseball. After grad-
uation, he attended the University of Ala-
hama where he recelved an undergrad-
uate degres in education in 1938, heing
admitted to Phi Delta Kappa educational
honorary fraternity.

He served in the Army Alr Force from
August 16, 1940, 10 December 1, 1945
He held the rank of major in the 10th
Air Force in India (Asiatic Pacific Theatre)
and was promoled to lieutenant colanel
on separation, remaining with the Aly
Force Reserve until 1958,

Aller the war, he entered the Univer-
sity of Alabama School af Law (rom
which he graduated and was admitted 10
the Alabama State Bar in 1948, He was
president of the law school during his
senior year and was a moember of Phi
Alpha Delta Law Fraternity,

In 19449, he entered praclice in Mation
with DK, Mason, e, (0 the firm of Masan
& Davis, The firm was dissolved on the
death of Mason April 15, 1979, He con-
tinued his own practice, and had a wide
and varied practice in Perry and adjoin-
ing counties representing the City of
Marion during his 40 years of praclice,
He also was altorney and a director of
the Marlon Bank & Trust Company and
represented Marion Military Institute, He
was an active and loval alumnus of
Marian Military Institute, serving as a
member of its board of trustees and as
a past presicent of its alumni assoclation,

He was a past president of the Marion
Liens Club and for 40 years was a Sun-
day School teacher in the Marion United
Methodist Church, also serving on s ad-
ministrative board. He was an aclive
memhber of the state bar and a loval and
supportive alumnus of the Unlversity of
Alabama School of Law,

He was married 1o the former Mildred
Wagnon from Atlanta, Georgia, who sur
vives him along with taur children, CWO
Chaddeus | Davis, 1, USARet, of Clarks-
viile, Tennessee; Lucy D, Willis, of Golds-
Boro, North Careling Mary Anna Davis,
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of Memphis, Tennessee; and Dorothy D,
Hollingsworth, of johnslown, Pennsylva
nia.

A close friend and colleague, former
state bar President Hugh W, Roberts of
Tusealoosa, paid tribute te Thae Davis ay
a skilled practitiorer, a tenacious Highte
for the interest o bis clients and a warm,
delightul and true friend to his col-
leagues at the bar,

The undersigned was his law school
classmate whose tirm enjoyved a close as-
sociation dunng his entire practice, but
particularly during the latter years, Thal
Davis will be missed by lis chients, his
colleagues, his community, his church
and his {family, but all will be consoled
by the fact that he liviee life 1o its Tullest
and was eminently successiul and pro-
ductive in all of his endeavors,

—Sam Earle Hobbs
Selma, Alabama

The stae bar losl one of ils maost
respected and renowned trial lawyers
with the death of James Garrett May 8,
19849, at the age of 75,

Garrett began his legal career in Mont-
gomery in 1939 afler rieceiving his under-
gracduate and law degrees from the Uni-
versily of Alalama, At his death he was
o senior partner in the Montgomery firm
of Rushton, Stakely, Johnston & Garrelt,
He was best known as a skilled court-
room arator who was delt in the use ol
humaot as a 1ol to disarm unsuspecting
opposing parties and counsel. In one
vase, tried before hadge Frank M, John-
son, his spinted laughter ted 1o national
recagnition inan article which appeared
in New Yorker magazine, In preparing
the appellate records in the case the
court reporler was perplexed aboutl how
1o characterize in printed form Garrett's

JAMES W, GARRETT

frequent faughter The reporter ultimately
decided that every time that Garrett
laughed it would be shown in the record
as, “Garrelt: Ha Ha Ha! From that point
on Garrelt was alfectionately known in
legal circles as the "Ha Fla” lawyer

Because of tus courtroom skills Garrelt
was ¢lected to membership in the Amer-
ican College of Trial Lawyers, His service
tor the lacal and state legal community
included membership in the Alabama
State Bar, Amencan Bar Assacialion, Ala-
hama Defense Lawyers’ Association and
International Assoctation of insurance
Counsel. He was o past president of the
Montgomery Counly Bar Association,
He is survived by his wile, Margaret, and
seven children, two ol whom are atlor-
neys who practice in the tirm in which
he was a member at his death.

— Robert A. Huifaker
Montgomery, Alabama
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STERLING F, STOUDENMIRE, IR.

WIHEREAS, on the 6th day of july 1984,
Sterling F. Stoudenmire, Ir., departed this
life in Mobile, Alasama; and

WHIERLEAS, it it the desire of the
Maobile Bar Associaton 1o recognize and
memaotialize his accomplishments and
his record as an allormey;

NOW, THEREFORE, BE IT KNOWN
that Sterling £ Stoudenmire, |r., was bom
in Sumiter, South Carolina, May 20, 1915,
where he spent his formative years, grad-
vating from Sumier High School. He
graduated from Furman University,
Greenville, South Caraling, with a
bachelor of arts degree, and George

Washington  University, Washington,
L., with bachelor of laws and juris doc-
tor degrees, He also was a graduate of
thee Federal Bureau of lovestigation
Academy in Quantico, Virginia.

He commenced the practice of law 48
years ago In Washington, DC., specializ
INg in transportation faw, Whitle in Wash-
ington, he was a special agent for the FRI
from 1943 through 1946, He left his pri-
vate law prachice in Washington in 1953,
and moved his family 10 Mobile where
he joined Waterman Steamship Corpora-
ton as assistant general counsel and later
became general counsel and vice-presi-
dent of that corporation. After retiring
from his affiliation with Waterman in
1971 he engaged in the private praclice
ol law here in Mobile until January 1989,

Duning his legal career he was a mems-
her of the Mobile County Bar Associa-
tion, the Alabama State Bar, the South
Carolina State Bar and the District of Co-
lumbia State Bar. From 1977 through
1979 he served as vice.chairperson and
chairperson of the Alabama State Bars
Sechion of Administrative Law and was
one of nine members on the Executive
Committee instrumental in the preparas
tion of the Alabama Administrative
Procedure Act adopted into law in 1981,

Stoudenmire was a member ol the
Society of Former Special Agents of the
FBI and was the charter president of the
Molnle Chapler ol the Amencan Associa-
tion ol Retired Persons during 1974 and

1975, serving the local chapter of AARP
as 4 board member durning the years of
1977 1978 and 1981, Other arganizations
in which he had membership were the
Maritime Bar Association of New York;
Maritime Administrative Bar Association,
Washington, DC; Propeller Club of the
Uinited States; the Mabile Area Chamber
ol Commerce: and the Country Club of
Maobile. He attended CGrace Lutheran
Church,

BE IT FURTHER KNOWN that Sterling
F. Stoudenmire, Jr, is survived by his wife,
Betty 5. Stoudenmire; two sons, William
W. Stoudenmire, a member ol the
Mobile Bar Assaciation, and Sterling F,
Stoudenmire, 1, a certifted public ac-
countant in Pensacola 8each, Flonda;
and two  grandchildren, Paula  Scott
Stoudenmire and Sterling F. Stouden-
mire, IV,

NOW THEREFORE, BE IT RESOLVED
lw the Mohile Bar Associaticn in regular
meeting assembled, that the lite of Ster-
ling F. Stoudenmire, ., be recognized as
one of a prominent attormey, distine
guished citizen and civie leader and that
his passing represents a greal loss to his
family, to the legal profession and to this
community.

—William B. McDermott
President, Mobile Bar Association

Please Help Us...

We have no way of knowing when one of our membership is deceased unless we are notified, Do
not wait for someone else to do ity il you know of the death of one of our members, please let us know.
Memorial information must be in writing with name, return address and telephone number,

The Alabama Lawyer

47




Classified Notices

WATES) Membienns o hangw, pvoopl b~ ponslios waniesd™ s “pifon offor ol libjags, which

arw al Ihe twamendeer pate Qv dove (bibome e ean meovidior gier cabnidas yeasl Moisedieo
855 peer eromwpiigeny eof T woaabe e Qess, 990 ey gebdidoemal word, Classblies] vope and gayinisinl
Akl b reeelved acconllog i Re Rellowing publishing s el

Sammidwr A Dssiae— Oeadbliee Sppsomdwr W
fanuary 0 tisue—teadiing Sovembee W0

iy sl wanuralors sl De e wirsla lsalliod cop arul aerenn, mads s w e Aladama
dannptn binj Aladadimia Laveyer C Laviblorsly, @ 50 BAargaee] ooy, PEL Hia 14 Midgdaieery, AL S0,

FOR SALE

THE LAWBOOK EXCHANGE, LTD,
Buys and sells all major law hooks—
state and federal—nationwide. For all
vour law book needs, (B00) 422-6686.
Mastercard, Visa & American Express
accepted.

FOR SALE: All complete sels and up-
la-date supplements—reporters for Ala-
hama cases from Ala. Reports, books
1-5249 50.2d; Ala. Digest; reporters for
.5, Sup. Ct. cases through vel, 108A;
ALR Ist, 2d, 3d and 4th, with digest and
indexes; Amjur 2d; CI5; LISCS; Amjur
Legal Forms 2d; Shepard’s for Ala. and
Sa. Citations; McElroy's Ala, Evidence
by Gamble; Moore's Federal Practice
and Manual; Fletcher Cyclopedia
Corps.; Employment Discrimination by
Larsons. Contact Barney Lovelace, Har-
ris, Caddell & Shanks, PC., PO, Box
2688, Decatur, Alabama 35602, Phone
(205) 340-8043,

ANTIQUE ALABAMA MAPS: 18205
"Als puaranteed authentic, Great (or of-
fice decoration or gift. Sol Miller, PO,
Box 1207, Huntsville, Alabama 35807.
Phorne (205) 536-1521.

POSITIONS OFFERED
ATTORNEY JOBS: Natianal and Fed-
eral Legal Employment Report: highly
regarded monthly detailed listing of
hundreds ol attorney and law-related
jobs with LLS. Government, other pub-
lic/private employers in Washington,
DL, throughout US. and abroad.
$30—3 months; $53—6 months. Fed-
eral Reports, 1010 Vermonl Avenue,
NW, #408.AB, Washington, D.C.
20005. Phone (202) 393-3311. Visa/MC.

SERVICES

EXPERTS IN VALUATIONS: Lost earn-
ings; Pl; businesses; professional prac-

tices; contract rlnma};c*ﬁ; or patents,
computer programs or other Intellec-
tual properties. Our experts have testi-
fied and consulled on complex valua-
tions over the past 16 years, Qualified
in many federal and state courts, Full
service consulting firm, not a referral
service, Dr R.R. Hill, Analytic Services,
Inc,, PO, Box 571265, Houston, Texas
77257, Phone (713) 974-00413,

TRAFFIC ENGINEER: Consultant/Ex-
pert Witness. Graduate, registered, pro-
fessional engineer. 40 vears' experi-
ence. Highway & city design, trafflc
control devices, city zoning, Write o
call for resume, lees, Jlack W, Cham-
bliss, 421 Bellehurst Drive, Montgom-
ery, Alabama 361049, Phone (205) 272-
2353,

LEGAL RESEARCH HELP: Experienced
attarney, member of Alabama State Bar
since 1977, Access [0 stale law library,
Waestlaw available, Prompt deadline ser-
vice, We do UCC-! searches, $35/hour,
Sarah Kathryn Farnell, 112 Moore
Building, Montgomery, Alabama
36104, Call free: 1-B00-448-5971 (in
Monlgomery: 2777937). No represen-
tation 1s made about the quality of the
fegal services to be performed or the
expertise of the fawyer petforming such
services,

EXAMINATION OF QUESTIONED
Documents: Flandwriting, typewriting
and refated examinations, International-
ly court-qualified expert witness. Dip-
lomate, Americar Beard of Forensic
Document Examiners, Member Ameri-
can Society of Questioned Document
Examiners, the International Associa-
tion for ldentitication, the British Foren-
sic Science Sociely and the National
Assaciation of Criminal Defense Law-
yers, Retired Chief Document Examines,
LSA C| Laboratories, Hans Mayer Gi-
dion, 218 Merrymont Drive, Augusia,
Georgia 30907, Phone (404) 860-4267,

EXPERTS IN STATISTICS: Discrimina-
tion, EPA or other matters, Our experts

have consulted and estified on statistics
and economics over the past 15 years,
Plaintiffs or defense, Qualified in many
federal districts, Full service consulting
firm, not a referral service. Dr. R.R. Hill,
Analytic Services, Inc., PO. Box
571265, Houston, Texas 77257, Phone
{(713) 974-00413.

Don’t let your
Alabama Lawyers
get worn,
torn or
thrown away.
Order a binder
(or two!)
at $10.00
each from:
The
Alabama
Lawyer
P.O. Box 4156
Montgomery,
AL 36101
or call
(205) 269-1515

|
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Two More Reasons To Use C T’s
Delaware Express™ Service!

New Extended Hours! We'll arrange for the filing as
We know there are times 5000 as it is received. Want to
when you need a critical filing | save the extra handling fee
' : date late in the day. And we imposcd by the state for rush
[m:.ﬂ ] '::_;:. wint to help. Our two Dela- filings? Just make sure C T
| o vl | ware offices will remain open reserves the name and we're
= ol el bk b longer in order to serve you designaied registered agent,
- Lrm better. Their new hours are: County recording? Don't

worry. Our experienced
Delaware staff will take care
of it, automaticaily.

8:30 a.m. to 7:30 p.m. (E.58.T.)

Facsimile Documenis!
Now that facsimile copies of
Certificates of Incorporation
and other documents are being
accepted by the Secretary of
State of Delaware, same day
service from C T is casier
than ever.

S0 for fast turnaround on
your next Delaware incorpa-
ration, use C T's Delaware
Express filing service, For more
information on how we can
expedite all of your Delaware
corporate and limited partner-
ship filings through our new

Rush incorporation? Simply Delaware fax service, just
fax a legible copy of your contact your local C 1" branch
Delaware Certificate of office at: 2 Peachtree Street,
Incorporation to cither our N.W., Atlanta, GA 30383,
Wilmington or Dover office. Tel: 1-800-241-5824,

Please heofy your focal CT Account Representative tnformed
of your facsimile transmissions, 5o our records can be
properiy noted,

CT CORPORATION SYSTEM

Serving the legal profession since 1804

in Wilmingtan in Dover
M Fax:(302) 6%5-5049 B Fax: (302) 6%5-1476 W Fax:(302) 674-8340




N

pasre ML g ...Inw._.ﬁm_\iﬂ.r-t..ur

g il B R T e e
a1, oy |
e g 1 #i et & R T

Only One Annotated Federal Law Source
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art of fppeais, 11th C

0. Box 35

8.

Hen. Frank M. Joheson, Jr.

Is Superior In Every Detail. Only One,

In a great legal resource, every detail
counts, Every detail contributes to
-.-m-...._m-..—.. more accurate -....um..z-:n—._. '

Consider the Legislative History Notes
in United States Code Annotated?
With the references provided by this
one detail, you have invaluable help
in determining Congressional purpose
for a particular public law or
amendment.

1888 Wasl Publishing Cor

LISCA. Whare you can rely on the
basics=and count on superior
dotails —at a cost far less than vou
might expect.

For a free "Buyer's Guidoe To USCA™
contact your West Sales

' fow success
Representative or write to: Wesl A

Publishing Company, 50 W, Kellogg
Blvd., PO. Box 64526, St. Paul,
MN 55164-0526.

Call 1-800-328-9352
{In MN, call collect: D-612-688-3600)
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