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, CJr1lnl~tnn A-1n~II" • thri11y I Jhrnn111. f1,,r 11, 
QOt,, • !'\n(fl~W f' (' ,1111,,ut·U, nlrn1u•it~uu • futt1 l'lt,111,)11 
!hmfuJlf"'" • k\ilrM A (.'ol11u!11, 11.Hf ~!tlt),11 • (h--~h· I I 
I lit~lt-Y, Olt1'1lttll.h~m. • W (,,.,. W~rJ, 1,wv•u • ~r11hh U N1" 
,n,1n, f\\nnl)lfll!ftll'V • N llnl ('.'nlt""f1i11n, If, numl11t1.h1.1111 • tral• 
0 tornwr ll . ~ ·.,U~Of11~ • IO!!rii l,Uli11 Moh!lw • lhtt Ou~IJ. 
nl'll1 lll1:mlol,\hl\ln • \V' '!fr,1rt ti.am.-., 1, .\lr11: rw,. • 1tU,h.1"I 
M ~1111,, MnhO• 
UQARD Qt tQolMl•llfJl<U\ I IM,QN W All,'fl (,.., ln~.\1 
hw11t• 
Ot:flCF.aSAl1r1'. r (.".1Hw Ul1n1l1111!1.11,1, 111t<~l...,t11 • \V I t,w,ht 
1'.llti1illri1l, An(~l11\I~, 1'r(tt.!il\lr11-.4'"fl • 1!,hn llAVld l<fl!lthl, fU!l 
••M•I. WH""pft"bf.-11' • H•••h1iild I ! liilm!••!, h !cn\hPJfll~)' , 
1<11,l mlitr\ 

IIOA IU) C'>! t(')M\ U.ll~IONJM\ l lt tt,r-111! . ,IYiMll It 11110411 
1.r , hi11,111·, • ~hd C;r,i.lli lt•nv L I ht•mt•1'1'1, I f11)·m·vlll11 • lnl 
t.:tn~Uf, l\'Mt11t,,l,i11iwo l.ttk1Qn1 ("l11ytc,Jn • .. ,hC.:luull, Anhlt1 
, lt11t'\o,-.1 11 .. 1tl,1'-1 • •,h l t,, 1111, l"W), 11 f l,ium{I,, ~wot"·'' 
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fli1m • tOlhti""uli lit.1, , N~, J,,-.111fi..1t1li rli~flni~1 lll!ml!1)1 
,1.1m' 101h (hf111! f'l~w No J1 ~IIIH'1, Hnyll1 9'11n,l!1Ml\ilftt 
, 11,,1, (11nm ,·1~L• 'IH, -e, 1 hu11,,u C'()l~m.,m, nom1n11 
h,1i'1. 10\h Cl/111!1 f'1,tt,• No, \1 111011thy I 011,,,,,1, n1,,,1h111 
f"u" • H)th <.:111,1it 111.1(11 Nn, t•. 0 11111 l Ul~n, Ir. Ulm11n,1.hi1m 
• ln1h ( II' vi1 fliMt Ntf 7.1 M1-~):\ 0tW\L llhl1th'INJY•l• • Jolfl 
th1.Ull t' llti.tt No, fl U11,11-, M /.UIW". llhmmMl"!m • !Oih C.11, 
t u11 Pl,tct~ Nn '!l ~ 1hy \ \Vrig 11, tlhmlnflh.:am • lr11h C".lrtuh 
Ur·~vlf!le' Cuu~. CKit1111 I •!~h•l11it!w111. (u._.,..t1;.i, • I llh ,,,. 
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ltt• 1~ ~":lfllilblnl'r't' • t\ tl1C!11,u11~.1t"11 No l, j~-.M'. 'N~• 
""41n1gin 11•,V. lf)lh( 1111111, ,1~ 1g1t r • t••,1 Gt1tlMll'III. 11th 
t11,~11. 1t1d111•ll~. ~~'lttf, 0.10,,...;11~" 1111h cuhm. cm~ .. , 
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( hUl!l'-t ~•1\11 L11lt1 CI.\Mt.11 U•V Mloilft,,, • )!f!h t,;ln 1.1!11 it..Ulh-.1r! 
W, ~am~ IJdl,lfJ~ • U~t, t't1t-Wt Willlarrrl I U'fPf1Jf1I l'fll 
t I!~ • I 1,, C"l1tU1r. (,;oh,~Jn k Jotk~ ~ht'IIMd , tJnd Clt\u/1. 
t1~!tn t.t,11,oM Kill14t.11 C.tJllm.m • U1d t:111 ~It, WUU.un It f'rtJt 
ll!flWl o, ... ~ • Hlh Clru1h, Wllll-11m ,'1 f11Hililh,. ~V)\tll ! 
\'llh· t V'•lh tl,ttJI I WII l141h Ii ~kthl"11 h..,,.,.'t' !I t lllth t'II· 
I \!If. ,,.,,,M Whlh•. ~Hi ll1111. 111hr !f\\ll! 11111111,, r A,l.111!\., 
h f>1\\lhk,1 • Jll!h (111 ml . Juhn I 1111,c Int \rrn1•hnm • ,~,h 
( 1110H, W111\1lill V lfllt<f'1 It I A(,h11n, .. •1, Adt1-111 
C.INfMI INIOKMAllON lh• Al!i)fn .. l•w1••, 111SN 
OOOlun~r,. lhll uff!( 1111 lltthll, Allon ol lho Al.1hliMl1l SfJtl, il10, 
l'-11uhl~1i1•I ~n lln'A• \'t1t11 i1t ihl' ll'ftt11h'••~ l,ilrn1,Hy, i.~fh 
i-''1lV, j11lr, IWM,1•>1 Uw i'll!•\ l(!l't ri llllllld, )q 1!11,1,l1t1 ""''j 
N1.hi·mlm,. v1,,w, ,111d ll1ntlu1lom: rk.1m·,w~ hi ,u li111, lwnil11 
Jrr •hlN! ol 1h~· ,1141t11,o n~ i,11.t l'\",Hlh 11~"'4' 1111h11 l~ti.1td ut 
,'\J1u,n, vffltt:'I• '" tit).111IOf I Oflt"lh\lct1, .. ,, ,., fht1 At.11,.,., ... ,ti11ri 
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d,ht l")fJ\l,IKf fffilll 111 '-"(1111\Ch't?l*IY, Al 
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President's Page 

I wm this opportunl ly to furl her sh.ire 
with 111y i£·ilow idwyer~ !tomt.! of my 
goals Jnd Ideals. Jr1 ,ny Initial Prcsi

dPrH's P,18f'i I Joined niy voice wi th so 
m,1ny 01hrr~ (includinr; om recMI pas1 
bar pre~ident's) In clecrylng the perceivc<J 
t·rend ;iway from pro(r~~ion.,li~n1, For the 
pa~l lwo dec;;:idcs e>r so, Al11ln,n1;i ;ind 1he 
11,Hion h.ive exper'i!!m:ed ,m ;:ir.<:el1m11lng 
trend 1owc1td spcclallzalion .11,d frag111en
t,Hiot1 of the prac:licing bar. 

SpeciallzJlfon Is l')rob,1bly , 1 logic.:ally 
necessary result of our incroaslngly mol'C 
cornplicillecl society. Speci.ill.:,111011 of 
le8al tasks Is not my concern or worry; 
my apr,rehension is 1hal the process of 
~paciallzation ha\ inneawd Anrl en-
1ro.nchcd a wholly unhealthy alliiude of 
divl slvc11ess 11mo11g l,1wy,m. There i~ r1 CAINE 
lime and plact fOi odvoc .. cy 0 ,1 bcht11f 
(l( ii client, of one's polfllcJI ond lcg,11 beliefs a11d of on</~ 
own self,int·Ne~t. However, I ql1e~tio11 whrthcr lc,1ders ,i,1<1 
"c>pinion makc~rs" within the b.ir are Instilling in Olfl 
younger lawyer~ the nobler ldtMb of the prore~~ion or the 
overriding necessity or thinking ahout the h.ir a~ ;in rf(e,
trve ~i11gll! c11trty, rather than as sonw kind of required 
social organlLallo,,. 

My highest hope for my 1c,,ure as your b;ir µrc~iclent 
ls thr11 this yer1r will he viewed latN JS .i w<1tershcd l11 l11tra· 
b;,r rel.itlons. We CiJn reverse this trend towatd rancoroui. 
division and (ind Jreas of common concern where lhe bar, 
working As a whole, ciln 111r1ke i1 po~ilive dif(erencc in our 
prof1m i(m and In the llve5 of till of our 5tate's citizens. In• 
divlc.Jual ldwycr~ iJnt.l i.ubKroups of I he br1r (corpo1nte co11n
sell, f\Ovornmcnt lowyc,·s, plaintiffs' lawyers, in~uranc1• 
defen~e firm~, etc.) i.1111 e,111 pur~UC! their pMticular lntere~ts 
withoul 5ct11ng usldc Ilic hlghl'1 lnlcw~I of unity of th!! 
profP~~ion. 

With 1hc heir of lhe slilff at the stille har he,1rlqu.:i1 lei"\ 
,rncl .111 th!! ~elfless rommitter volunteer., I hopC' to .iccom• 
pll\h tlw lc1yi111, of foundations for belier cooper.Jlion 
wl1hl11 the bcrr .111d ft11 J,{dtlnK the bar more actively in-

volvcd In rho public. issu0~ of lhc <Jay. Ai; 
.:, public profession, ac1lng with 011c 
voice, we cJn ,,nd should be a positive 
influonce in ~ocicty's ,11tempts to 
ameilort1le problems such as ill iteracy, 
uducailon fui1di 11g, drug use illld the 
crl111e fl engenders, pri!,on overcrowdln~, 
COUI l cl cloy, ett. A fr<1f!111~·11L!ld bar, nim
prised of IJwyers unwlliln g ro coopcrat~ 
even Jmons themselves, will not uc able 
10 Influence the cr'ucial public b!,ues o( 

our d;iy. 
I u~e thi~ (orl•m 10 praise 1he work of 

two lawyers who embody the spiril of 
t)r'ofo!>sionalbm ;ind ~ervice we t1i I 
should strive tel crm1lt)te. Lt1wi~ W. Pr1ge, 
)1., or Blr111i11ijh,1m ha~ !>ac:rific:cd untold 
hundreds o( houi s ovot the pa!>t !,QVl!ral 
years working on the proposed revisions 
of our ethic~ ''l1lcs. The ri11cJI report .:u,d 

rec:ommend11tio11 of Jhe Perm.111ent Code Con'mission was 
probably mt>re detailed ,ind carefully <irarted than any 
other such ~tau~ bar report In the co1111try. In ihP. ~plril of 
con~e11su~. Lcwh, worked ow rtln,~ 10 redraft compromise 
pror>O\Jls. By the tln1e this IJdSll goes to p11h!,, the Ai,1bama 
Sl1prf'mr CoLtrt m;:iy h.ivc taken nnal action on the pro
po~ed rules o( profe~slonal conduc:t. But no mJttcr the out
come, Md whether you persoMlly ,1rprove of the pro
posals, we ;111 should be grnle(ul for lawyer~ such ns I ewis 
who 14ivo !>O much or their time tu such lmport;inf pmJPcts. 

A11oth<lr pubilc:-~plrited lawyer who desorves our appre
cl.1!1011 Is Ber I S, Nu11Jc~, now uf Birmingham. About three 
years of study and drclfti11g recently rn1nc lo fruition when 
1he bo,1rcl of b;ir commlsslo11crs approved th<! ropol't ,rnd 
rrrommend;ition~ of thC' r.,~k Force tm Pos)lhle Rc!it1 uctur
inr4 of Alc1hamil's Appell.:ite Courts, As chairperson or this 
tc1,k force, Bert had 10 consider II 1erall11 dozens of plans 
and ~ugge~tic.>n~ (mm around the COlJntry lo determine 
what tu rccur-nnl(mc.J ror Alabama's court~. Mo~t of us pmb
,,bly ;ire 1101 ~C.nsflJye 10 , I l(roWihg pr'oblcm dt the IOp of 
our judicial system: our nine Jusllccs (forc:cd to spilt into 
two pc1nels to ,nonage the ca~cload) must conl<!nd with 

(Conrinued on po,:,:P 290) 
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Executive Director's 

T 
he Alt1b,1ma State RiH he,1dquar 
icr'i llbrt1ry re~l!mbled a United 
N,1tlo11\ COi11Cl'Ol1CI! room Au14u,t 

11, 1989, We hmtcd ,1 group of legal 
,chol,m from Nlc.:iroguil along wllh 1hclt 
Unltwl 51,11e~ S111te D1'par1111c111 '>l111uh.1-
11eou~ lntNprrtN~. The trilnslation mlc10-
µhonl1~ mid rt•n•lv<>rs plilced on the lJblc• 
g.ivc one the f1,•11ll111! nf .r true lntN11,1-
llon.:il conforcmcc. 

The Ur11t1•d Si.111-. lnforrnation Agency 
(USIA) sponsored the vbit of our gut•~!\ 
In conjunction with the Academy for 
Educ:iltlonnl Devclor,mcnt. Our gucMs 
were Mfn<'IVil Argentinil Gutierrez 
ArKUt>llo, dlrrno,, Central Amcncon 
Unlwr~l ty L,,w School; Soniil Munol , 
le1:1r1I (1civisor oncl professor, Central 

Amenc,in Univer:.lty; Victor M.inul!I Or
clont'1., l,1wyer ilnd vier.dean, I cg,11 and 
Sod.11 Sciences Focuhy, Centlill An,t'd· 
c:,1n Univer;ity: .1ml Orl,1ndo Ct•ntt•no, 
tc.tc.hcr, Cal,l,ilnz Hi11h Ii< hoof. Tlwy 
wow ,,c:compJnll'd by lntcrµrctcr., Cor,
s1.wlo Ba11anco c111d MMln Mot1tl•t1(1Kro. 

Thlq group, In .-1cJdl1lon lt> vl~llln11 
Monrsomcty where rlw \ top w,1., to hlKh· 
IIRht \t,He.lrvel juclicioll ,md legi,l,niw 
,ac-tivfty In ii ~to1te cnri1i1I. vi~ltt•cl Wo\h· 
ln11ton, DC; NC'w York: Nt•w H,lvt>l'I, 
Conrit.>cticut; the Ame11c;in 8;:ar ,,~~octil• 
tlon lwadqu<1rters in Chic,1go; 1111d the 
N,,tlon.il Jucllt..irll Collt:gc In K1•no. 1 lwy 
examined loL.il effort~ JI trlmc conhol 
in Rlvcu~idc, Callfornl,11 and wnc:l11dl'd 
their one.month visit .i i Tulane Unlvl!r-

Report 
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Report 
,lty In Nrw 01k•.1n, w ith ,1 comp,HJtlve 
litW ,tucly, 

1 he purpo,r o( the mct•1lnJ,1 whh the 
h,11 w.i, to di\CU\~ th,• c Mi(i<",ltion 01 
1.iW)•cr~. profc~,1011.il \ l,1ndard,, the bar 
ex,,m111.111on pro<.l!\\ .ind otht•r hwe, 
iw1th11.'11t 10 tlworijJnl.1,lfion of the leKal 
profe)\ion. 

1 hey hild thr opporlttnity 10 review 
uu, r!!l(i~t1.1tlon ,ind l!l(Jmln,ition prc>
tl.'!.~, .i, well .1~ our prof<•,,lon,11 rl•,1,on
~lud 1ty Jttlv itil',. Whlk• dt•,trtbi11g their 
vi,11 to 1hr Amcrlt,111 O.ir l\!.~uci<1tlon 
heJdqu.11ter~ JS ,upc, rlcl,11 du(.' to m.iny 
personm1l 1Jrln11 In I lonolulu al the ABA 
l\11nu11I Ml•etltlfl, our vi,ltor, wrote lhot 
mJr St%it111 provldc:cl tlwm wHh " ;i much 
Llc.irur ltnprossion o( tlw mil' of lmr ii~· 

sod,1tlo11<, In s0lll1111 , 1.1nd..ird, for the 
leg,11 profo,, l<>n.'' Tht•y p,u 11<.ul.irly ,1p
r,recl,11c<J the copies of old bJr c>.amlna-
11011,. Thl'y likew,~u L'xpre~~ecl t11i1t1.w· 
nwn1 .,, thr ,lmilJritll1\ lwtwrM tlw I\IJ· 
ln1mi1 ,incl N ic.1r,1gu,1 ,y~tcms. 

',l11w thr 1979 Nic,1ri1gu,1n revoluuon, 
WE!.!>1ern democr ,1Cie, hi!V<' ht't'n trt ll cal 
of the ,1bilily ol 1h1• !i,1ndlnht11-lt•d i:ov
l'rnment 10 end civil con0ic1 nnd to fulOII 
pledw·~ to rehu Id Nirar,1gu,1 J\ ,l mixed 
economy ,md l~l.ibli,h ,1 plui,1ll!il polll· 
ical '>Y'>lcm,. Rl.'tcrll cwnl\ h,wc r,JtSrd 
hopes 101 Jll t'nd to 1hc ,ll n1C'd ,t, ugglC' 
and rc!itor,111011 of opportunltle~ for :1 

dcmot,,lllc w,tem Blrildlng rP~lllent 
lcs,11 in~lllll ll ()fl\ ;inn novelop11114 wl'll
trJtned Judlt l.il fWt',Onrwl ,n<• vk1Wl 1d ,11; 

osbentl,11 t•lc•mt'nt~ r,f .my dcniocril t lc 
(u1ur<' In Nlc:nrJgu.i. 

The p,ojctt dc,11111 lnwrpo 1,1tcd 
;imong I\G comrnu11it-.1llon ijOJls the ex• 
posurc of p;ittldp.int~ w U.S. lcgol pl'in· 
cl pie·'> ,111cl tlwlr hMorir ,111d ro nt(lm
por;iry ilJ'lJ')lic,111on, ro tlw drmorrn tlc 
pro,1'~, al thl' n,1tlon,1I, , t,1tl' .111d loc11I 
ll'Vl'I~. 1hrou,.;h llr'>l-ha11d l'xpo~urt• to lhl' 
oper.ttlon oi tlw k•g.11, Judlcl,11 ,ind penal 
~y~tc111~; 11,e p1.i<.tlcl.' or lcgJI educ,11lnn 
In the U.<i.; ,1nd thl1 oppor1u11 lty to lcc.1111 
,1ho111 mllt•,1011(', In U.S. lt•gJl/con,tltu 
tion.11 hi,tory ,1ncl how our pa,t might 
,1pply to Nk,tr,11(u,1\ future 

I w.,~ ple.i)t!(/ 1h.1t All1b.1m.1',; court sy"' 
!Pm ,inti ,1,11e h,1r w,•r<• ,t>ll-'c !Pd ,1' ,how
c:.1s(>', In thi, lnt('(n,111on;il rel;ition .. l.'f(on. 

• 
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.,lrrH>\l 1,700 sup1e1ne tOlHI fi ling, 1w1 
Yl'M, ,1 burden 1hat prcvon1, tlw court 
from 11ivinR truly collewal, in-drplh ,ll· 

tl'nilo11 to the:! diffi< ull .iml lmport,rnt 
l"l 1cs which require gre..11 ,tut..ly J11tl 
c .11c. (The 111t1Jo1 1eto111111cnded Lh,111g1·\ 
would reduce the ,upreme mun trom 
nint- 10 'iPVen il1'ititt•i;, inc,e,1,e 1lw ~i,e 
ot thr courh ot i!PJX',11 .,nd nMkt• 1111• 
,upreme coun primJri ly a court of rli,rrt'
tloudry "rnrt" juri'><litlion.) 

Sp.icl! doci. not allow thl! nwn1iun of 
,ill lht• AIJbclm..i 1.iwycr., who ,imll.srly 
hiW{' <;NI/Cd our bar. A l.iwyt.ir who t•plto· 
m1ze~ this group .ind illu)h,He!-the to, 
opC'1;:11ive ~plrit of ,etv iu• b Robl'1l I . 
i'o tts, genernl coun,el of the Unlwr~ liy 
of AJ,1b.i111a Systl'ms. Rnbrrt h p111flng ,lt1 

c•normou~ .imount or ,:,ffor1 Into revl1.1li1· 
lnH our l,1.,k Force on ~t·nrh ,111rl l:lilr i{ ('

ln1ion~. )UM a .. th!! pr,1t tit ing lw hr1, 
been ~pll11tcri11g iillD ~1Jb)l10l1p~. IL1d)l1'" 
,md l,1wycr .. )Cl' l ll to lt,111c grown ,tp,irt. 
Voll wlll be ,cading moic hr ,o .111tl cl\t.'· 
where abou1 p,ogro,!> In thb ,He,,. I hcH' 
ilrf' obvlo11~ly m,tny vr<w, ol rnn,rnon 
roncerni; rl•latmg to both 1hr lwnrh ,111d 
b.,r. ,ind Robert's comm11tee '" wmktnj,\ 
h,trcl to open addi11on,1I ,1Vt"nuc•, for rn· 
OJ)t'rt1tlo11 bl:!IWC<m judisc, ,ind 1,1\.vytm. 

A, ,1 step toward pull111M thu b.ir b,1tk 
toi:iether and focu~lng cncrgic\ on con 
,tructiVP t>nclE>ilVO,.., .1 b.H IC',1tlc•r,h1p wn 
terencP w,1,; held Ill Momgomery m latr 
Au!'u, t. Keith Norman ,incl 01Jnr 

W('ldo11 dl?~l'r\ll' 1lw crnclil lor making 
1hl," ,uu t·,, ful t•vent, ,ind wh,ll I hop!:! 
wl ll lw 1lw 11,~1 o( 11lt1tlY ,1n11u<1I confer. 
r>nn·~. l\pproi.1111,1tdy 15 lo,ul bar p,c~
lrl1•n1, ,1llenrh•d, ,1101111 with about 45 
< 0111111IIM:' ,ind 1.1,k force lrildel"i. In 
plP11,1ry 'l'~,lon,. Wf! hr;ird from "il'\l\"rnl 
,pe,1k1•r., who t•duc ,Ht>d U'> on our ~1o11e 
l,,11\ h"tory, t urrt•nt ur14<1111.uilion, twry
<l,1y fun1.t1on, ,md ongoing pro1oct~. We. 
,11,o ~IJ('nt 111110 gt.'lflng 10 know ead1 
111ht•r ,rnd lormul.illng plan~ for lnclivld· 
u,,I rom111i11c<1, ilS ,wll ,1s pos,;ibililies for 
11111•r-corn111it1l•C• rooJ)f'rJllon. Thanks to 
tlw hMcl work ot the folk~ ill 'itate bar 
h1•,1dqti.11 tt>r,, w11 now haw in pli!ce 
morL• l'lfl'r llw proc roures for }"E!ilr-to-yenr 
1 unllnuily of rnmm1t1et! work, and \pe
t lhl go,11, ,111d tlt!,1dllnl:!~ for c.c>mmitte~ 
,111• hL•lltK forn1ul.ited ..i11lf refint>d. 

I ,h tly, I 1111u· you ,111 to ni.irk your 
c;ilrncl.ir, lor ldd ,1y, Fehrua,y 2, 1990. 
On th,11 d,11p tn Birn1i11Rh,1111, !here wi ll 
lw ,, cornbinilli on rnid•win1('1 bnr meet· 
lr11-4 ,mrl t t'lf' bralion of llw hlrenlenni;il 
of the HII I or RiF1ht~. Duylimf' ilr l'lvitiP~ 
wlll b(! ,11 till' , lvlt: <..011lor: c:ommlttees 
will mel'l In lilt• 1110111111g; ,, lu11t h1.1011 
will bt• 01w11 to ,111 b.:ir member~: .intl 
profl·~~or, A. C. Dick I iow.i,cJ JrKI Dan 
Mt•,1dor of 1hr Unl11<·r~i1y or Virglnl,1 
School ol t .iw will oflrr .1,Jclressr, on the 
tii II of Rlithh during the afternoon. A 
,pcd,11 tw11111).I ill tlw civi< ( t-nter will 
111dutfo ,, tl'tl'IJllnn ilnd b.inquf!I fentur-
1nR U1111ctl St,111•~ SuprL1ml! Courl Justice 
Anthony Kcnm>Cly. Jou, u~ in Blrm,ngh.im 
for .1 fun ,rnd in11•w,11ng ,·1Jy to Cl'lebr.1tc 
,rnd contC'mpl.il<' ,, llltlJOr event in our 
h.'1,tc1I hl,tory • 



Task Force Update 
)U5lice Anthony Kt1n1w<:ly and profc,. 

sor,; Dick I lowMd ,inc{ O,,n Mr.-idor will 
join rorcr~ in HirmlnKh,1m fricl.ly, I f'hru· 
Jry 2, 1990, ,1, tht? Al.ib,im.i St.ilC' 8.ir, the 
Birm ingham B.ir A!>!>Ocl.111011, Cumber· 
land Sthool 01 I Jw .111d thl· Un1vc1~1ty or 
Alabama Sc.hool ol l.)w p1c,ent ,1 c.cle
br,Hlon of 1he Bicentrnnl.11 of 1lw Bi II of 
Righi~. The FPbru.1ry 2 progmm i,; part 
of ii lhrP<>·d.iy c-e1Phr,11ion and 1~ thC' re
\ult of pl;,nnlni-: hf ,1 t..iqk fore(" or thr 
Al;ib,1111,1 S1,1te Bilr. 

i lw tt1sk lorc<1 horc s th,H tlw flr;t two 
day> (}r the cel<'hrntlon wlll lw of p,,rtlc:
ular ln1er~1, 1 ,ind ,ICC<Mlbilhy Ltl l,1w 
~tudcnts, high ~rhool !olUclt111h ,tncl 111c111-

bcr~ of 1hc public. I he 1hlrd dc1y \hould 
boor pa11lcul,1r inwwst 
10 members of 1hc h,1r, .is 

combined with the celebration ,,cllvi11cs. 
Recently, there ha~ been i1 grp,11 cfr,11 of 
intere\t In l'('juwn;iting the mid-winter 
mt-C'ling, and the B1centenn1al Ct.>lcbril· 
lion wa~ deemed ,m l'Xtl!lll'nl way for 
commi UCL' mN?ting~, continu,ng t>duc.1-
11011 ,md !,OC1al act,vitlcs to be comb111l-d, 
In the 1110.nlng, ~,ate bJ1 tommltt{'t'~ 

wlll meet from appro>.lmiltely 10 ,1.m. 
until 11:50 In law of/in•\ 1hrot1Rho1JI 
cfowntown Birmingham. 

Thr 11f1crnoo11 celebr,11ion pro11r,1m 
bP»in~ ;ii 110011, wilh a lundwon ,11 llw 
13lrmlngham-Jt!(fcrson Civic Cl•11U.1r·. -I lit! 
two t1flcrnoon spe.1kors arc hath dl~tln· 
gul,hecl i,cholc1rs with tic, to Al.ibam.:i
thcy were both law clerk., 10 U.S. 
Supreme Court Ju~lfcc Hugo I • Bl;ick. 

ri•ntly 1hr 1,1mc•c; MonroP profe\\Or .ind 
din.•rtor of thl• Craduall' Progr,1m for 
Jud&l'.. ,It rim U111w1 \1ly of Vhgtnla 
Sthool of l,iw. 

Thl· ,,ftl•rnoo11 ,e,)ion wil adjourn at 
.1pprox1mall'ly 1: JO p.m .• lollowing a 
Qlll''li01l•,md•,1nw,1e1 '''"Ion. Thi\ \e!,
\l()ll ~houlcl .,llow ,1udienre ;it101ntey!> 10 
mi~C' oth<'r 13111 of Right& concern, Jnd 
will not ht• llmlwrl to tlw c<111wn1 of each 
p1oft•\,c11', \Pt'ct h. 

f",1rtlc:lp,1111~ In tlw cclcb1.11lon abo may 
w,1111 to ,rnc,,d 1he dcdlco.111011 or the 
I IUHO 131,Kk roluntl,1 .incl bu~! In the new 
(l,dN,tl co111thou~e In Bltmirighflm. The 
dedlr,11lon crrernony wll l tukc place li1ier 
I h,tl ilf1Prll0011, 

Th,• fl11,1k• o( tlH' 13ic<1n1enni,1I Celebra
tion begin~ JI 6:JO p.m., 
with ,1 rt.'ccp1lo11 for 

the celebration will be 
combined with the mid· 
winter me<'ting of the 
;\lc1bamo St.it<' Bo11. 

I he celebr,11lon lwKin\ 
in Tu~caloo,a or lh!! 
lWning of l.muary 31, 
1990, when Justice Ken• 
ncdy t1r1ivcs a1 1lw Uni· 
vcr~11y or Al.1b01l1il 
School of L,1w. The 
morning of Thur~rf.iy, 
Fehru.iry 2, Ju~tkl' Kl'n• 
nedy wl II \p(-',1k to 111em
burs of tht• fow l1y, In· 
vited HUL·~I~, I.aw SIU• 
dt•nt~ ,111d 1hc pL1blll. I le 
wlll ,11dve 111 llh 1nl,1K· 

BICENTENNIAL 
OF THE 

BILL OF RIGHTS 

Ju,tl<:l' Kt•n11t.'tly at the 
Bi rmr n gh,1111-Jcffcr~on 
Civic Cl'1ller follQl.wcl by 
., hanquPt ~ginning ,11 
7: 10 p,m. Ju\tin• Ken
nedy will br the i1f1Pr

clinnt1r ~PE'aker. ;md "' 
thl' ,1u1hor o( the rno~t rl!-
cttnl first am!!ndment 
t,l\t', hi, re111.irk, .ire 
,u1t• 10 be• o· Interest. 

Tit_kcb lo, the lun
e ht.'Ori ,ind l>J11quC't wi 11 
be sold scpnr.:itely ,incl 
.ir-c> il\lilll,1blo 1hrouKh lho 
~t.,tt' h,ir. Tht• lil~k rorce 
I~ rnde,worinH to keep 

ha 111 In 111110 (0 1 J lune lwon JI Cumber
land School or LiJw. Ihm ,,ftt•moon, he 
wlll be on th<' S;imforcl U11iver<,lty c;,1m· 
rus, ,1ddrcs~ing tht' l<1w faculty ,rnd ~Ill · 
dents, .is well il~ lnvitrd sue\l'>. Ar,rroxi· 
mately 1,500 of thO\C' lnvltrd l!lt<'~l\ wfll 
bt' high ~chool Mudenh from the• m,iny 
!>Y)tcms In th<.1 l.!lrmlngh,1m .1re.1. I olltm-
11114 hi\ .iddrc~~ \IUdl'lll\ will hr.1ve J r,HI! 
opportunity fo1 ,1 quc~tlon•,md•iln~wer 
~e..,s,on with the ju~tfcc. 

On Frlcl;iy, Ft>bruilry 2, thl' /\l,1h,1m,1 
Stall' Bi!r Micl-Wil'IIN 1T1C't1tlng will be 

ThP A/,1/)dlllJ L,JW~'t'r 

Their presentnlioris ..ire deslgnc:cl to ap
pc.\11 to 1he scholarly ancl ihc prnrtlc,tl, 
tlw hl, torian ,ind the morll.'rnh1, the rivil 
,11tom1•y .ind lhe criminal r1ttomey. 

Pmfe.,~or Dick I lowdl'd Is lh<.> While 
13urkPtt Miller Pmfes,;or of l ,1w ,111d 
Public: J\ff,ilr.. al thl' Uniwr~ity of V11g11,IJ 
Sc:hool of l.iw ,rnd Is c1 wcll-knO\-'Vfl hi,-
1orlan .,ncl scholar on conslftutlonal l;iw 
and 1uric;prudence. ThP c;pconcl ~ree1kl'r 
i, Profe,,X)r Daniel J, MPildOr, ,1 former 
dr.-in of the Univer-;11y of Al;ib,1m,1 
Srhool of L,1w. Profes~cr Meador 1, cur· 

ro, 1, to nllmney~ as 
lnw ,.l~ pos>lhlu. l'r('·WKl>lr,111011 wlll be 
roqulrt•d, ,1ml h1·uc.hure, will be 111,,ilcd 
soon. 

l,,~k forco 11w111bt•rs lntludc Thomas 
N. C.11ru1lwr,, Jr, ch,1irpc•r,on; Alv,1 C. 
C.1i11C'; Ch.ide~ D. ColC'; 1. M~~on Davi~. 
Ir.; Falu nlcr J. G,1le. Ill; Ch,1rlc> W. G11m· 
bk•: N. Cuntc·r Guy; Rel{lni!ld T Hr1mnrr; 
Oc,1n N;ith,1ni('I I lan,ford; V,,n:r.cl!a Penn 
MrPhrr\on ; Kt•lth B. Nom,,m; Judge St1m 
C. ?olntl.'r; Jr.: Juugl' C Lynwood Smith, 
Ir.; .ind Dt.'tlll P.uhollll 11. Wllli.ims. Jr . 

• 

291 



Letter to the Editor 

Like other slates, Alabama faces tm 
acute problem in obtaining counsel 
for the defense of capilal cases. The 
following thought-provoking com• 
rnentary was contained in a letter 
sent to the Action Group on Post· 
Conviction Capital Representation. 

Mcmbc~ , Ac.:tion Group on Post· 
C0Mic1lo11 C:ip1t.il Rcprt'-"t!nlatirn1 

BoJrd of Dlrcc:ur~. Alabr:1111a Ca!Jii,tl 
Resou,ce Center, Inc. 

RE: Civil Triill Lilwycrs 
In Peath Pen:ilty Case~ 

A~ you miRhl h,we reilrl in lhe new~
pc1JJCr. n1y c:l lunl Michael Undst.'Y Wilh l~X
t•c.utccl on M,ly 2u. I hdt, c1long w ith 1hc 
execution o( my client W,1y1~c Rllto, 1,, 
1987 (the IJst man executed in Alabc1111il), 
puts me In the unique ,incl unenviable 
mlP o( h,wing rC'rrc•sented, .i t the time o( 
exerution, 50 rercent of .:ill the pPople 
exl.,C:llted In Al.iham,1 in thP lr1~t 23 ye;ir\ 
,1 (c1ct I do ,101 plan to list In MaHindillo-
1 luhbcll. Con~iduring my personal hb
to1 y,1 It Is rc111,1rkablc. 

Af1er a Memorial Day wccl<c,,cJ of rest, 
fi5hi11g and sklit1g, I 01n moving on In my 
life, neve, to 1,,kP ,mother death pel1illty 
ra~e even Ir tl1Py disbar me (or my refusJI 
(there are 105 on cle;i1h mw there, I think, 
,1nd one or two more from Mobi le alljne 
.ire c.onvicted t.-'Vury weuk, It ~eem~, but 
there .ire lots more lawyers than that). 
Like' 1hoi.e who ;erwd both 111 WW II ,111d 
KorE•iJ, l flgu,e I've done my duty, ancl the 
next war can be fought by somebody 
cl~e. 

Buforc· I 1nove on In my life, 1hn11gh, 
I owe It to tho~e 105 or more C"ivil trii1I 
lawyers who wi 11 be dmftrd in tlw nexl 
1wo yt•,1r~ or ,o, to do what I ertn to p,:b~ 
on my lesson~ to ~omcbody, so 1iiclr mlc 
wi ll ho easiur, a11d fu1 lh,1t l11111tcd pu1• 
pc,~e I \end thb llill !!r. I couldn't 1hlnk ol 
ilnybody to ~end ll In other th,111 the b<ir's 
Tt1~k Fo,c.c on Pos1-Co!lviction C;ipH,il 
Rcprcllenratlon, .:incl the bo,1rd member~ 
:Jnd e~en11ivc dlrrrlor o( 1he Alab,1ma 
Ci1pili1l Rc,pre~e111r1tion REm,un::e Center, 
Inc., the orw111 that Albert Brewer 1111d thl' 
1,1sk furn~ klc:ked into ll(c to work 011 this 
~wrr. 

I lore cHC my lessons: 

1. Appolt1ting clvll lri,l l lawyers 11, 
death penalty cilSes is a bad mistake-I 
h.1w hPlieved this ull .:,Ions, anti I belieVf' 
It mme ~trongly now th;.in evN. Tho~e or 
you who have been on this project from 
the ~tart know that I have 11C'W 1 mad e c1 

~ccrct of It. Lest you think I h<1ve kept my 
1nOL1th ~hut whc1, I ,holl ld 1101 hr.1v(!, I 
should add th.it in the last two mo11ths 
I h,we filed mo1lon., ,,nd m,ind.imu, pell· 
tion~ ,111d .ipper1b 111 (lvt> cMi>rent cmtrl', 
(three different oneh In the Eleventh Cir• 
cul t rJIOnt!) ba,t id on feder11I ;ind ~1111e 
SldllllCs which I b1illevod (and \ till bL'
llcvc•, rhough lhc JllCJHl!~ do11'1J lo mqum? 
ihc 1.1ppuln11mm1 of ldwyl'.!(s with throe 
ye.:irs' (federal) or five yC!,1r5' (slate) 
c1 lmln..il exporlcncc. 

My stroni:i opinion I~ th.11 the public 
need~ to hlrP some clt>aih i,enally pllblic 
clefendN~. I( I hey bum out, tlwn rppl,1cP 
1h1°m, or pay them enou~h to keep them. 

Obviou~ly, this I~ not likely in the ~hort 
run, Jt least until 105 or 1110rc midc.Jlc
aged civll trl..il l,1wy1m, got g.1lv,111lzcd by 
1he experience I h,W<' had, il l which polnl 
ihe poli1ics or It m.:iy ch.:ingr. The rest o( 
1hi~ le11er prorerrb on the' ;issumption 

lhilt 01din,1ry civi l 11'i;1I li1wyer~ w,11 con• 
tinue lo he oppointed in death µc.m.1l1y 
h,1h11,1, t,l\e,. 

2. Your opp onenl -YOllr opp<liwnt will 
be [cJ Cdrnill CJf the Attorney Gunc,al'i. 
offllc. He I~ very, very bright. he h.1s J 

nMrow speclJlty, ;ind he knows II cold. 
I Iv could beat ;rnybody in the country 
on thi \ ~ubJect (he i~ ilbo, in 111y c•xpPri· 
r nre, enlir1>ly fnll nnd ethin1I). On your 
nr~t ~olo flight you wi ll nm meJ.Jt a Ger
m<111 i'.irmh,rnd, you wil l mcut the Red 
U.iro11. Good I uc:k. 

3. Whal your oppon~nt knows that 
you do not k11ow-Th cr1: c11e low .ipµll
r,1hlr bodies of lt1w thill youi opponent 
,1nd tlw fedrrul illdges know pedecily 
.ind you do not kne>w M ~11, ;ind you wi ll 
,wwr know .,~ wel I il~ y<,ur judge, or 
yow opµu11t.>11t. fhey Ml' ( I) gpnernl <.ub
stanlivc crl111l11,1I 1,,w dl1d c..rl1ni11<1I p10-
t.0du,c net:clccl fo1 1lw no11•tle,1th lssuOb 
1Rr.irl)~ tvl,hsl,1h, s.111d,1rom, e11.), (21 tlw 
operation 011d constilution.:il overlay of 
1lw Al,tbiln,ct dlc',tth pt•n.1lty ,t,WIW, (3) the 
rules oi "pro<:Pdurnl default" .:ind 1he 
way~ tu g1.1t ;imunrl 11 ,mrl tc> st1111 li1wyPrs 
110111 KcLtl,~g ,1mu11cl It, ,,nd Hl tlw doc-
1il1w~ or ''i.1bu~e of thtc! writ." 

To ,01rw exl<ml 111 the "oriKln,11 h,1bea~" 
rnse you will h.:ivc lln,c to do ,1tlequJte 
l'es~wrh tci try 10 c,11ch up, but you, l.1ck 
oi' d<'plh will rlc;illy h1111 ,11 01,11 ,liKLI· 
menl in the Eleventh Circuit. 

Wlwrc yo11r if!numnte will de.1ily hwl 
you I) in "the ~ubsC!qUl'lnl hr1bt'MS C-il~C," 
dbcus~od 1Hlx l . 

4. The "Subsequent H;ibeas Casc'L 
Voll nnrl 1111 rivil trifll lr1wycr~ will Si1Y, " I 
pl,m ti) 11iw ii my he,t ,h" t r1l rlri.t, c1nd 
not nlc tho~e last-nrlnulc appo.il~ like 
tho~c Goclle!>~ commie dvl l rights l.iw
yc,~:· Suru. ~o did I. 

Wh;it h,ippcn~ h th.JI Jftc, you haw 
riled ,111ci lltig,IIL•d you, fir~t hilbc,,s cor· 
pu~ c.:1se, there will be some new de 
velopmPnl in tlw l,,w In lhe ~upreme 
mutt nr in ~nm!' ollw, drn1it whit h, on 
thc rnl.!rlt~. would <mthle you 10 relief. 
You m.iy ll',1rt1 ,1bout II cm your own, or 
mo1c likely some "death pl.'11alty cxpc.m" 
wil l tell yo11,1bou11t 111ayhu IIWwl'ck bu· 
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for(' the> exvcutlon. (Or, yuu m,1y lw 
unlucky Ilk!! I w,h, .ind 11,l'I ,ippolnwd for 
1hc 11rsi tlnw Jftc1 th(' 1lt-.t IMbc,h, ,111d 
only the week before the cx<·c.ution). My 
expeti<>ncr I~ 1h<11 ii ,r(on<I hilhNG r.iw 
1G ~imply a norm.11 :1nd <'XPPC'lilhll-' p.irt 
of the proct'" for 1 good l.1wycr. )u,t ,1> 
.i >Prin11, b,1''> O!tht•rm.in who d<X•!t not M<!I 
his lure t,,ugh1 In t'1c stump~ ,1MJ bu,lw, 
,s not L,hllng 1n th• right pl;icr, , ,o too 
the ht1bea, l,1wye, who doe\ not Ml't in· 
volved i1, a ~ub,<•qut>nl h,1ht>,1~ t,N ! m;iy 
not he servfnR ,1, (•lfrclivrly ii'> pm,rblc . 

A ,uh,equen l 1,,1!,e,1~ c,1\(1 (with c1n 
outi,tandlng c .. "<0tullo11 w.1rr.ir1l ,111d d,1te) 
1~ to ,1 f1ri,t l,alll'n~ c.,1,t• ,1, "Sp,t<:l' MOllll· 
t,1111" 1~ tcJ ridl1ig 10 church wl1h yout 
IJtlwr. In both rny t:,N.', It lnvolvC'ci 1.ik• 
li1g J br.:ind ne:w 1~~ue ,cold ilncJ with ,1h• 
sol u1ely no lime ro, prcp,lrill Ion frmn 
1hr cll~trlrt coun 1hrou1,1h the• mu ll of ,Ip· 
peill~ to thr U.t;, S11p1't'"1<' Coun In lo~\ 
than lhrf'C' and ,1 h,11( d,1y,, lh<' day, Im· 
mc>ni,11ely prect'<iin14 lhA <'M!l u1io11. Ciplc. 
ing up the prow), arc the u,wxpcctcd 
calb from the AP, UPI, tfw 10<.,il p1l')\ <1nd 
the tclcvi~lon t1nd r.idlo )l.ttlon\ the 
ACLU, Amnc~ty lntcm,111on,,l 1n London, 
women in Maine who w.111110 m,1kP ,urP 
you ,eilllY lx-lif'Vf' your clirnt 1, innocent 
.:rnd that you .ire working hard l'nough 
.inrl- lhP mo\t (11n yt•r- furwr,11 home,. 

Herr 1s whrw your li!ck of depth will 
krll you, on the> tlm trhws of "proredur,JI 
bar," '')uccc\\lVI.' h,1b0Js'' Jnd "abuse of 
the writ;' the wn1111011 l>.11tlcnc1c.1, of ~ut 
tC')!>IVC h,1bc,..,, 111 .1dd111on, ,i,1ct• you 
will he going cold on ;111cw cu~c Involv
ing an unfomiliM i1rcn, your lark nf tlopth 
wlll hurt, 

You wi ll 'if')C'nd ,111 of ymrr nvnll,1hlt• 
lime physlc,1lly movln14 p,ll)L'r~ lo ,11,d 
from lnC1'CclSingly high ('() LIi i~, 0110 tl.1Ch 
cJay (I( you Ml' lutky), You wlll b(• IM· 
tlln ~ with unr.:imlll,11 p,ocopt\1 c1ncJ cve1y. 
body l'l\c• Involved ,the IL1dRI'\ ,rncl you, 
opponrnt - wlll k1ww the rule~ mid. 

At th<' end, the court will Pl11Pr ,H1 

order !tayln~ lhnt your f,11lur(• lo h,1VI! 
eilher known about or W('n to h,1w ,mtlc-
1pated th,11 lll-'W dtV(!fopnwnt 111 thl' un
familiar area of dt•ath prn.ilty l,,w mak('c; 
your filing the Wo,<• ".in abu~e of till' writ :• 
Therefore you lose, and \l()Ur c.lic•nl die ... 
That day, usu.illy within hour, 

The i\la/Janrn I awyC'r 

1\1 lec1~1. that Is wh.11 happenFd to mt' 
in both t,M·~ • .ind It will likely ht1ppc11 
le> mo,t o( you. 

4. What can be done to help civil triJI 
lilwycrs in death pen.ill y cru.c~-lu~t 
from weing what I needed, I h.iw .i prt!t· 
ty good rdl'a whdt c:Jn bl' done to hC'lp 
civil tr.JI l.iwycf) in dea1h pen.illy hJbeas 
C'OI pU<, CilSCS, 

., . Review of record to spot is uc~
Thc fir\t lhlng thilt is nePderl le; ,1 r(N IPW 

of 1hc record by someoorly who know\ 
wh,11 he/~he i~ dolnK, •imply to )f.)Ot thl' 
i~sul'~. Whal wa!t mlt r.ii!ted In ~1c11e coUJ I 
hy lhl! trl.il or .ippdl..111: law~1c1 often l~ 
0wn more lmpo, t,lllt t h;i" wh.'.11 WJ~ 
r,Jl,ud, ,.111d n11 ly an expcilrnced death 
pcnJlty h,rnd can spo1 1h.i1. Anybody 
wh() thinks J m1cldlP•ilg~d clvl l tri,1l l,1w
ycr rnn do 1ha1 jG juql wmnK, 

Somchody (not me) need\ lo provide 
,m (•Xpl;'rienced dC!ath penally hc1ntJ Jt 
the oubcl to read the whole record and 
to ~put .ind n~, 1hc is~ucs to be followed 
uµ l,y the civil lfi.:rf lawyer. 

A\ fM as I know, nobody I, doing rh,11, 

b. Nt'W!ilCttcr-EXf.)(."Cllng mldrlle-ilged 
ttvll trlJI lawyers to be c1ble to ke<'1> up 
with dl'Jlh f)f'Mhy dl'V(>lopmrnt~ is ,1 

\erlou~ mlst<1ke. Somli'body (not mt• ) 

need, to compile .1nd ~end ii m,w,,letwr 
w<>ry two week~ or month IC'J point out 
hot new death CJSE!!; and hol nl!w d1?.1th 

1 My µrJLlice is entirely clvll. I nC'VCt 
voluntee red (or such coses. When JP· 
pol1,1cd, I politely resisted Jppolr,1mor,1. 
I du not con~ider it 1he duty or civil 11 l,11 
l;iwyc,, in big firm& to hnndlr ~uch c11~e\ 
MW more rhan it ls the pe1sonJI duiy of 
11w1ropollta11 derma1ologi~1, 10 (ill the 
)\,1µ of ub,ll!lnc~ in ru1al wu111ic~ (both 
.irt• publlc problcm!,c ,equh li,g public 
,olullon~). Almost atone among "death 
pe11,1hy lawyer,;:' I don'I even care much 
whrlh<'r Wf' hiWE' the de.ith penalty or 1101 
II R<'ner.rlly fovor ii brc.iu~e m.rcl dog\ 

i\\ur;,,. 1 hi,,~ tho unly way 10 help avoid 
ihr ",ibusc or the writ" trap. If nobody 
will untll'rt,1kv .. ut h d la~k, .ii a n1lnlrnum 
somebody ought to ~uggcst that the law. 
ye,\ firm ,ub,c.nbc for one year 10 rhe 
Crlm/n,1/ 1<1w Reporter, or whatPWr el~e 
p.:i~sl'~ in the tr.idt> ii\ ii ntw,;leller. 

Fvtin boner. hu1 morl' labor lnten"lve . 
woulcf be for ~oml'l>0dy to malntJm a 
Lurrcnt 11\llrlR o( 1hc 1S$Ucs iii each pend
Ing de.uh L,1)0, with bullet nH.:11105 10 all 
lawyer, Involved 111 ii pa, 1icul,H i~SllC', 

c. Abuse o( the wrii ildvic~ Somf'
bocfy nrrcf~ 1n tf/1/ thr i!ppointed lawyer 
th,11 tlwm Ii. a high (though unqu,rn
tl(iablu) t)r'OLMhlllty th,,t hcll>ht• will be In· 
volvod In ,1 subsequent hJbcJs c.1sc 011 
short 110tlu• b,1scd on ~0111e new de· 
vrlopmC'nl, and lhJt ,1 high pl'iorlry dur• 
ln111hf' orig/no/ hobeilS ph.ise should be 
Jllil~WiinB 1lw "ilbUSP or (h~ wri l" and 
'\u,n·~~iV<-h,1bl'11~" Md pron>dural bar 
l\~ue~ 11ncf, pMticul;irly, l:'Wry loophole 
,md P)(Ception and ground in lhl!lll. 

1 hb cc1nnot be lc.imed in thl! lrJl>t min
utt•, wlwn l'V<'ry ~ccond counts just to ger 
the poperwork on the last f-ede@I EJ<press 
pl.inc to Ari.inti!, or rhe laH tax to 1he 
\Upreme court cle,k\ offic<'.2 

Goocl luck to you if you ,re next. I am 
Mt. 

Very truly you~. 

David A. Bagwell, 
Mobile, Alabama 

ou1:1h1 10 dlr, bur I hr1w occc1slonal 
quillms 1h.11 Jes11~ ml11h1 1101 .igrcc wl 1h 
\hill, 1111d I ,1111 ~upp<hcc.l to consider 
l'VNY now ,inc.I than wh.11 he mlgh1 do 
nncl 1ry to do roughly the same). 
1 Ju~l lO lt•t you know the rush, I ,1ctw1I· 

ly (.i11ccJ ,, h.1nc.lwrltten nore (ii '";up
plt•,Hcntal brief" I 14111M) 10 lhe U.S. 
5uprcme Court while my >lay motion 
w.,~ 1X'ndlng ,11 5:30 CD1 (&:JO [Dl) with 
.,n cxC'rution !>cC'l 1h,1t wcnlng. The mo• 
tron to ,t.iy wa> clcniL-d one 111inu1e l.:11er. 
I ht!rt' b no tlnw for re~ear, h then. • 
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The following amendments to the 
Alabama Rules of Appellate Procedure 

have been adopted by the Alabama Supreme Court: 

Appendix A 
Alabama Rules of Appellate 
rr occdur c 
Ruic 11(a)(3) 

Rule 11(,1)(3), Alab.1ma Rules of 
Appcllale Procedure 

"(3) Record on Appcnl- The clerk shall 
,1~se111blC' th<' record on .:ippea.l, C<Jnslsl• 
Ing pf lhe de rk's rl'cord nnd 1hc reporte1's 
lr<tn~c;ripl , within 7 d11y~ (1 week) from 
th1: date c,( rhe wporter·~ trilnscript i,; filed 
In lht,! trl.il d <uk'~ ofiito, unless the time 
ls shorll!11cd or l!Xl!!nd!!d by an c)rder 
entered pursuani io subdlvlslo11 (c) o( this 
rliie. Within the time tlxed Ji)ovc, the 
clerk shall [II(! ,, C!!rtlfl cale of con1plf!. 
rlon of the record on nppN I with rhe 
cll!rk of the apprllatf' rnurt, 11nd sh11II 
~lmultaneou~ly ~erve copie~ or rhe certi
Ot.:.itc of completion on e,1ch pr1rty to the 
.1ppeJI. The 1.ertlfic.ilc of rnrnp lellon 
sh,111 state that the record on ,1pµa.1I I~ 
;issrmbled anrl shi111 state the date 1hc 
C'ertlfic:aia Wil~ rorw.Jrderl lo the clerk or 
the dppell;Jle court, See Form 6 ror rer• 
1iflc;11tc1 of completion. 

"Th!! record on ;ippe;il ~h;ill lw bo1111d 
,li the lcf1 ~id!;!, dnd !,epar;itcd into 
volllmes not to exceed :WO p.igc~ each. 
All closps .111d ~t.1plc~ usccl to bind llw 
record on appen I shJ 11 be covcreu liy 
tape so as to prevenl Jny lnjllr y to those 
hilnrlling the record, .:ind nny olhcr 
fa~tener that mi:ly Ctlll se injury shall 
llkl!Wbu be ct>vl!rucl with t;:ipe. 

" rl1c clerk shall make the r~c:ord 011 ap .. 
pe;., I av.11 IJblt! 10 lhe partius for prepara
tion of brief~ ,nnd lhc appe,,cllx. If ,1 PM· 
ty so orders, the clerk of the trlnl cou11 
Shil il supply photocopies o( the record 
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on <'lppeal up~>n payment CJf the cost of 
J)hotcicopying to rhc clerk. 

'i'\I thr lime <lf flll11g and i,ervice of hb 
brief, ;ippcllee sh,111 <1lso give 1101icl! or 
1he filing of such bl'ief to the cle1k o( 1he 
1rl,1I colllt . See Rll ,r 3 1(0). 

"The clerk of lhe 1ri11l cou11 shall file 
the record on c1ppeal with the clerk of the 
dppellate court wlrhln 14 do1y~ (2 weeks) 
drh.!r rho filing or appelleo\ brief in the 
,1p1Jell,1tG> court or ii-; due d,1li> therein, 
or at ~uch earlier tln1c dS th!:! par!le!, may 
Jgree. or 1he <1ppell,W.! court 1,1c1y or<for. 
Sec Form 10. 

"The filing of the certincate of comple
tion of the retord on appe;il i~ effectL111ted 
when ii i~ received in 1he office of thf' 
clerk of tlw ,1ppcllale cour11 exc:epl lhal 
It ~hall lie <focmcd filed on 11,e clay of 
malling If certified or· resbterctl m,ill b 
utlll:,cd In the 11a,1s1l illlt1i. 

"!Amended err. October 61 1986; 
SeptPn,ber It, 1989.)" 

Appendix B 
Alabama Rules of Appellate 
Procedure 
Ruic 11(b) 

Ruic ll(b ), Alabama Rules of Appellate 
Procedure 

"(bl Mechanics of Completion nncl 
fornsmi~~ion o( Rf'cord-C rimim1I. The 
c.:uurt reporter shall prepare and file with 
lhc ck!rk o( ihc 1rl.1I coutt an original c1nd 
three plicJlocoplc!> q( the proce(.!dlng!, on 
letter.~izc paper within 51.> days (8 weeks) 
from 1he da1e o( the 1101ice oi appeal, 
unle~~ thr i imr i~ ~hor tenecl 01 extrnd• 
eel by an order ent~rf·d pur.wanl to ~lib• 
dlvl~lon (c) of th 15 rule. If authorized in 

writing by th<:! clerk of 1hc court of 
crln,lnal oppeab, the court repOl'ter m.;iy 
deliver 1h1ee carbon copies Instead of 
three photocopies in a particular case. 
The court reporte1 shJII serve upon rhe 
i'lltorney (or the appellilnl, lhe Attorney 
Cl!ner11I, d1$Lricl c1ttorney, /Ind the clerk 
of lhl;l .ippel lalt! couit, a notice that tho 
tr,m~ulpt of proceeding~ h;.1s been filed 
with the cll!rk oi 1hc trial c.oun. Sec Form 
13. The clerk or lhe 1rl.il court shall 
assemble, 11umberi complete ;:md bind 
the 1mnscr1pt o( the proceedings with a 
photocopY of the paper~, documents, 
wiit1en ch;irges, e>1hibi1~. etc. oii file in 
hi~ office on lelter-~lze paper so that 
therl! I!> .i numbl;!ririK ~y~tem for th!! en
tire record on appeal. 

"In addltlo11 1hc1olo, the clerk or the 
trlill court shall ,ilso prep.iro three cer
tified copies o( the 1ecord on appeal and 
sh.ill tr.insmit nne ol' s<1id certified copies 
to the Attorney Ccncm1I, another certificid 
CtJPY to 1he defend,mt, or hi~ ;itlorney, 
Jnd retain the other C::l!rtificd photoc:upy 
In hlb office. See Form 14. 

11'-II clasps .lr)d ~taplc~ u~cd to blMcl the 
rr.:111scripl or the record on i1ppenl shal I 
be covered by tape ~o i.'IS to prevent ;my 
lnJ11ry 10 those lrnndling 1he trilnscrlpt or 
the record on r1ppec1I ilnd .:rny other 
fa~rener that may cau~e I 11jury ~hall 
likcwbc be coverod with tclpe. 

"The clerk or the 1rl.il court ~h.rll rile 
the 1·ccu1'd on i:!ppcal wl 1h the clerk o( the 
appellnte cou, I within 7 days (1 week) 
from 1he dntr of 1hr filing or the r<'poner's 
lran~cripr in the clerk'~ office 1111les~ the 
tim!! i~ ~horlened CJr extended by ;in 
ordur entered pur~u,:1111 to ,;ubdlvl~inn (c) 
of thl~ rult!. I h!! cil!rk of the Lric1I court 

November 1989 



&h..111 ..11\o till' wllh tht• rl'CCll'cl on ,1ppt•al 
t.1 w111flc,11e o( to111plc1lon o( 1hc 1<•COJ(J 
on Jflpt'JI. ,ind ~h.111 ,rn1uho1nt•ou~ly 
~l'rW ( opie\ ol lhl! rer ti flt ,Ill' 111 rnm1>ll'-
1ion on lhl' dPfl'rld,1111, or hi\ ,1110,ney, 
,1nd the Allornry Gl'neral of Al .ib,1m,1 
The <.1.tr11frc,1ll! of complt•1lon \h,111 \l,111! 
th.it 1hc re,ord cm .1ppc.1I h,1~ bct•n 1or
w,1rdt'tl to the• dcrk o( the ,1p1wll,1ll' < ourt 
.,nu sh,111 ,1.ite 11w <1.111.' ~.11d ctir1lr1t.11L' 
w.i, 1orw,1rded 10 tht' clerk of tlw ,1p
pcll,11e lOUII 

''The fdln14 ot rhe rrrnrd on ,1ppl1.1I In 
1he 01r1cl' or tlw dr 1k of llw appl'll,,tt' 
< ollll I, d i!-!< tu,1lr>d w hP11 it i, 1r>cciwd 
In thl! nfflc:o of thv c lcrk of ihc ,1111w lldtt• 
rnu,1, l'X<.t'!)l lh,11 ll ~h.111 IJL• clt:l11111!<I fllL•d 
on the uJtc of ni.1lll11g H certified 0 1 rCR· 
ls1e1't'd 111.111 I\ u11ilt.1.!d Ill tlu.• lr,lll\ll1lll,1I. 
The tlNk of 1hr ,1pprll,11c• court ,h,ill 
notiry tbe drfe11dri111, or hi~ .it1omcy, ,ind 
1lw t\11orriry C<-twr,11, of llw rfato lh,11 llw 
record on .1pp1•,1I w,,, fllL•rl In llw ,1ppt.•I. 
law courl. 

"Thi! clerk of 1lw trl.il c.ourt bh,,11 1r,. 
elude In tlw rt•uJrd 011 .JPlil'.11, .uid each 

cc,HOc'Cl copy thereof, ~n inde>. of lhl' Pn· 
iir" record, including ;in Index of tht• 
documcnb. pc1pers, chaf"R~ and exhrbll\ 
thwt•in contained ;md an lnd!!X ol 
dO(."umcnt~ .tnd cxhrblt~ lnc.lpablc or lx!
,ng IC!grbly or 01hcrwbc photocoprcd 

"(Anwnd<.-<I c(r. JJnuary 16, 1977; Oc
tober 6. 1986; September 11, 198CJ.l" 

Appendix A 
Alab,11na Rules of Appellate 
Procedure 
Rule 31(b) 

"(bl Number or Copic~ 10 Be Hied Jnd 
Sl•rvccJ. Copic~ ol 1he hrief 'lhilll he fl l<•d 
wllh the t lerk of lhC' r1pproptlr1te ,11:>
pell.ilc court il5 fol lows: 

"up,cmc Courl: Trn (10) roplt', 
Court of Crimln;il Appeal~: l·lvC' (5) 
c·opie~ 
Court of Civil Appcc1ls: Three (3) 
<<>ptl./~ 

Thi! t.lc,k oi 1hc ,,pproprl:11c .1pprllill<' 
1.ourt in a particular case may direct a 
IJ1ge1 or le~~er numbPr of brlrf~ to h<-' 

NOTICE 
1989-90 

flk•d. Ont• copy of lhe brief ~hall be 
~,·rwd on c-ourm•I for ~r1rh p;iny ~epa
r,1trly r!.'p1c~e11wd, 01 If tlw paJty dol:!~ 
no1 h,Wl' <.0111,~c.·I, upon the l)<lrty pcn.on
,,lly. In caws Involving Indigent parlle~. 
1lw cll•rk of tlw courl rn.iy pPrm11 tiling 
of ,1 11'\\N r,un,lwr of copip,. 

"(Am~nd,'fl l.'ff. Augu,t 29, 1989.)" 

Appendix 8 
Al.1b<11na Rules or Appellate 
Procedur e 
Ruic 32(a){2) 

Ruic 32(a)(2), Al,1bama Rules of 
Apµcll .itc l'roc:edurc 

"W llrk•r, ,111d tlw ,1pp!'ncllx may be 
pl'Ocluct>tl by IYPl'Wrllor or ,lny dupllc:al· 
lt1R or copylnM pw c.:e~~ whid, prudur.:l.'s 
,1 c lr,,r bl,wk i111nHe on while p.:iper. Car
bon copl<'~ of brief~ .incl the appendix 
11i.1y nut lw , 11lm1ittl'tl without pem1ls· 
,Ion of the co11tl, C"x<:ept In bc>half o( par• 
Ill•, ,1llowerl to pron,ed in formr1 pJu· 
pcli,. 1ypL>wlittto1, bne(, \IMII be on while 
rM1>er. 8 V, x 11 lnlhc~ (lctlC!r•slic), w11h 

OCCUPATIONAL LICENSE/SPECIAL MEMBERSHIP DUES 
WERE DUE October 1, 1989 

This Is ,1 reminrlN !hilt all 1988-89 Alabama ~ttorneys' occLtpatlonal liccn~c and special mcrnber
i;hlps EXPIRED September 30, 1989. 

SectiOt'l!I 40-12-49, 34-3- 17 and 34-3- 18, Code of Ala ha ma, I 97 5, as c1n1cndecl, set forth the slat'l1tory 
requirements for licensing c1nd membership in the Alabc1111a State Bar. License~ 01 special membership 
dues are p,1yablc between Ol tbber I ,rnd October 31, wilhou t pena lty . These dLtc>., include a $15 
annual i;ubscrip1ion to rile Alt1i>ama LcJwyer. 

The occupt1tional license ((C>I' those engaged In the active pr<1clicc of lt1W and not exempt from licens
ing by vittu c of a position held, i.e., judgeships, attorneys general, U.S. at1orney~1 district auorneys, 
etc.) .,l,ould Ile purchased from the probate judge or revenue commissioner in the city or town in which 
the lawyer has his or her piincipal office. The cost of lhil, license is $1 50 plus the nominal county 
issuance f ecs. 

Special m~mbcrship du<', (for those not engaged in the active pMctice of l,1w but dl!siring to main
tain an active mcmhcr.,hip status) should be remitted dir ectly to the Al abama State Bar In the amount 
of $75. The spc•cial mrrnbNsh1p docs not entitle you to practice> law. 

I( you have any que~tions regarding mernber!>hip ~tdtus or due!> payment, please contact Ali ce Jo 
Hendrix ;it (205} 269· 15 15 o r 1-.S00-392-566 0 (in-sta le WATS}. 
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a mMgin or I l'I Inches and 1ypcwrlll en 
on one skJP. of 1he pilper only. The type
writing shall be double $pilced except for 
cllallon, and quoted material, which 
may be sl1,g lc-spaeed. The brief )hall be 
bound on the ldt ~Ide of the µaKe, and 
pagi11alion shall appear in the lower rll!.lhl 
corner o( the page. The oppencllx shr1II 
be bound in a volume hiJVlng pages not 
l:!xceedini,: 8 i-1 x 14 inches (legal-size) 
and typed matter no1 excePding E'> i..s x 
12 li1chc,1 with U()ublC:? ~pacing belween 
each lhie of ttM. Blndhig of such legal 
size appendix shall be at the top of 1hc 
pilge, with page nun1bers in the lowe, 
right corner. All clasps and staples used 
to bind a brief or J ll appendix shall be 
covered by tap~ so as to prevenl t1ny In· 
Jury lo 1hose handlini lhe brief, ;md any 
ot'1«:?r fast1mer lh:11 may cause injury ~hall 
likewise be covered wilh 1ape. Copie$ of 
the repor1or's lra,m:rlpt and 01her papers 
reproduced hi such a fftannBr iT1ay be in
~erted in the appendix. 

"(Amended cff. August 29, 1989.)" 

Appendix C 
Alabama Rules of Appellate 
Procedure 
Rule 32(a)(3) 

"The cover <>f lhe brief of 1he appl.!l li!nl. 
shal I be blue; that ot the c1µpollcc1 red; 
that of the Intervenor or .imlcus curiae, 
green; that of ,my reply brief, gray, The 
cover of the appendix, If separately 
printed, should be white. The ironl 
covers o( l'he briefs and of the appendix, 
if separntely prin1ed, shall conlain: (1) lhe 
name of the ~ourl and the 11L11'11bt!r o( tho 
case; (2) the title of lho case (Ruic 12(J)); 
(3) the nature of the proceeding In the 
court (!!.g,, .1ppcal; pelltlon ror certlorarl) 
and the 11nme or the court. agency or 
bo:li'd below; (4) the I itle of 1he docu
ment (e.g., Brief for Appell,rnt, App1m
dix); Jnd (SJ 1hr name ,ind acldre$~ of 
cOlt11SPI represen1ing tha par1y on whose 
behalf the document I~ (il<,>d:' 

''(Am!:!rided aff. Augusl 29, 1989.)" 

Comme111 10 Amendn1e111 to Ruic 
l2(;i)(3) F.ffPctive Augusl 29, 1989 

''The Au>JuSt 29, 1989, amcndmcnl ro 
Rull:! 32(a)(3) provided thJt the color5 of 
briefs set oul In this pi.lragr.iph would bl:! 
1)1i11,d.itory. The rule h.:id previously pro
vided thnl the colors were 11111ndatory Ii 
lht> briefs were 'producerl by co111111erclal 
pilntin2 or dupllcallon: but required 
thow colors in other shuntlons i( those 
color$ were '.ivallablC':" 

Appendix A 
Alabama Rules of Appellate 
Procedure 
Rule 32(a)(2) 

Rule 32(al(2), Alabama Rules ol 
Appell ille Pmc.:dure 

"(2) Briefs and 1he ilppendlx mJy be 
produced by typPwriter or .11\y ciupllct1t• 
Ing or corvini proccs~ which produces 
ii dear black imaic on white papPr. C;ir-

Proposed Rules for Copies are avai I able 
o( th!'! 
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District Court, 13th Judicial Circuit, 
Mobile County, Alabama 

We, the unc;leri;igned juclgPs, propose the (ollowlng 
local rules governing certain civil procedures in the 
Disir lct Court o( Mobile Counly: 

I. Pre•trinl discovery as provltlud in rules H (rlc) & 
.34 (de) as modified by Rulo 26 (de) ARCP shall be 
llmilfld to Interrogatories or requcs1s for admbslon. The 
total of in1errogatories and requests for .1drnlssion1 if 
admissions are requested, ~hall nol exceed 15 Including 
sub•par1s or sub-headings. 

II. On all ploadi11g~1 including p<Jsl•juclgment pro• 
ceedings, the attorney mui,1 11,clude the following: 

a. Nome of ottomey; 
b. Malling ilddress; 
c. Streel or building .1ddress; dnd 
d. Telephone number. 

Proposed this the 81h dc1y of September 1989. 
Dominick J. Matranga 
Presidini,: Oii.tricl Judge 
Nicholas Kearney, Judge 
Lionel L. Layden, Judge 
Michael E. McM.1ken1 Judge 

Continuin g Legal Education 
pro gram materials 

from the 

1989 annual meeting. 
This book contains the materials from 
each of the section educational pro
grams and Update '89. 

Price: $25 
lricludlng post.ige and h.:rndllng. 

Send request and check payable to: 

The Alabama State Bar 
P.O. Box 67 1 

Montgom ery, AL 36 10 1 

Nove111ber 191J9 



bon copie, o( hrief\ ,inrl the• .,pr,l'nrlix 
may not be ,ubmllwcf without permf,. 
sion oi thl' court, t.>xn•pt In lwh,,I( of PM· 
ties allowed to procl'l'd m lorma pdU· 

perls. Typcvmttt.'n brief, ,h.111 IXJ on white 
PilJX't, 8 ~ % JI inchc, (lcttc>Milc ), with 
,, milf'Rtn or I ~ ,rch<'> Jnd typewritten 
on one ,idc o( the piiper o,,ty. 1 h<' type
writing ~h,111 be doublP \JMCPcl ex< t•pl for 
c.1tJt ion\ .ind 11uoted matPri.il, whrch 
may bl! ~inglL'-~JMted. l lw bnef ~hall be 
bound on tlw ll!f1 ~,de ol the p,,gt•, and 
p.1gin.,1,on ~hall ,1ppcar In the lewt'r right 
corner of the pag~. The uppendlx ~ht1II 
bE' hound ln ., voh1ml' h,.wing µJgc, nor 
exceeding 8 V1 x 11 Inch<'~ 0<'ttc'Mi1.e) 
nnd typed mil lier not C'Xf<'l'dlng 6 Vix 9 
f ndws, wllh double> ~pflclng bCIW<'l:'ll 
oach line of wx1. UindinH r>f ~uc;h lcttrr 
~lzc ,lppondlx ~h.111 be on tlw ll'(t sidr of 
the pilgc, with p..1gr 11u111her"h 111 tlw lo~vtor 
right cornrr. All cl,hpi, and , tapb u~(!d 
10 bind ;i brief m ,rn ,,ppc11dix \hc1II be 
row>rcd by IJl)e ~o .1~ 10 prL'VC.'nl ,111y In• 
jury to lho,e h,mdllng the brlrf, .,ncl ;iny 
olher fil~tenrr !hil l m.iy c,1u~C1 Injury ,hall 
llkt."\vlsc be C<M11'C'd with t,1nc. Coprc~ of 
the repor!Pr\ lmn,rrlpl <1ncf othN flilPC" 
rcproclutt.-d 1n \ULh" mannPr may bt) in
scr1cd in thl' i.11,>pt.indix. 
"(Amcndt'd err Augu~t .!9, 1989; M,ir<..h 
1, 1990.)'' 

Appendix B 
Alabama Rules of Ar,pellatc 
Procedure 
Rule 32(b) 

Rult' 32(b), Alabama Ruleq o( 
Appellale Procedure 
"(h) Form of OrhN PJpcrs. Appllc:11tlo":. 
for reh~i1ring sh,,11 be.• proclucod I" u n,,11) . 

ner presc;riherl hy ~ubdlvislon (11). Mo
tion~ ;ind otlwr pt1pNs m,,y lw prod11crd 
In llkl! m.innN , or !hay m;iy he lyp,wrlt
ll!n upon op,1que, unglaiwcl p,iper 8 ~ 
x 11 fnchc:. Ir, ~l;.l'. Urie~ o( typewrlttl.!11 
text shall ho doublc-\pi.1wd. Co11~1.!c.utl11t.• 
sheer~ ~h.ill be .1Utlt.l1ed .11 the top left 
corner. Ci.1rbon coplC!> mJy be used for 
(11lng and ~ervicr of mollon~ If they .ire 
legible. 

"(Amended cff. M.irc;h 1, 1990.)" 

Comment to Amendmen t\ 10 Ruic 
32(J)(2) ;ind (bl 
Wcctive March l , 1990 

"The MJrch t, 1990. .1mendmc1\I\ to 
Rult' 32(.i)(21 .incl (bl provided ror u 
chanie in paper size, substituting •a 
Y, x II lni:he~· In plilce af '8 Y> ,c 1-1 lnrhc\' 
;md ,ub\tiluting refercnc~s to 'lctlC!r-,ILt-' 
paper for those prior references to 'legill 
,ILt.>' pt1p!!r, and thanging thl! dlmcn\iOrl) 
o( typed m,111cr In the briefs i.1nd appcn
dlte~ fro111 '6 VJ x 12 rnchcs' to '6 n x 9 
ir1chcs:" 

Appendix C 
Alabama Rules of Appellate 
Procedure 
Rule 39(d) 

Rule J9(d)1 Alabama Rules of 
Appcll<1te Prm;edure 

''(d) I orm of Petition. The petition shall 
be on le1ter-,i,:P paper Anrf ~hnll COl1lilln: 

"(I) The \tyle of the case :1he same as 
ln tlw rnwt of .ippe..11~). the name o( tho 
pNit1onPr, thr circuit court from which 
tlw c,iuw 1\ on ,1ppcnl, and the name of 
the courl of ,tppeal\ to which the peti-
11011 for u:rtior<1rl ,~ directed; 

"(21 Thi! di.111.l of the dcd\lOn \Ought to 
be reviewed ;imJ the datl! o( the order 
overruling 1he ,lpplk.i tion for rehearing; 
,ind 

"(3) A c.oncl,c ~t.itement of the 
J.1rou11d~. (c)(l)-(5), ~uprc1, on wh,c;h thE' 
pi1titlon i, b,,~rd 

"A wpy of the opinion of the court of 
t1ppc,,I, ,hall be ,111achccl to the petition 
.1, ,1r1 exhlbi1, 
"(Amcndt'ci t'ff. Mtir ch r. 19S!Cl.)" 

Crm1me11t to Anwndment to Rule J9(d) 
LffC"rt lw M,irch I, 1990 

"Thti M,,rt.h I, 1990, .1rncmd111t'nt to 
Rule 39(d) sub~1ltutcd the wrm ' letter-size 
l)JJ.)or· (or the tc,m 'les.il·~lle popcr' In 
tlw flr~I ~cntr11cc or th111 ~cction:' • 

The Alabama Supreme Court has 
adopted the following rule to the Alabama 

Rules of Judicial Administration: 

Rule 36. Paper Size of Documents Filed with Court 

"All pleadlngs, motions, briefs, depositions, discovery requests 
and responses thereto, and H practical, all other docL1ments fi led 
in any clerk's office in any proceeding other 1·han traffic cases, 
shall be nled on paper 8 v.i x I i inches In size." 

Comment 
" This rule Is not Intended to prevent the filing of exhibits such 

as tables, charts, plats, photographs, and other materials 1ha1 can
not be reasonably reproduced on 8 Yi x 11 inch paper." 

Rule 36 shall be effective March 1, 1990. 
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About Members, Among Firms 

JOO 

ABOUT MEMBERS 
Harold I. Apolinsky, o( lhe Birming

ham firm oi Sirole & Permutt, recen1ly 
was selecwJ vke-C'hairperson of tht! 
Regional Liaison Meetlnss Commilll!C 
for lh(! Tax S<!cilon of thl' Americ,111 B<1r 
As~oclatlon. The R@glor,al Committee 
coordinates Jnd assists wllh bar liaison 
rneetings with IRS personnel ncross the 
country. 

• 
Earle F. Lasseter o( Pope, Kellogg, 

McGlamr1ry1 Kilpatrick & Morri son of 
Atlanta and Columbus, Georgia, was 
elected vice-chairperson of lhe 17,00Q. 
111cmber Section of Genernl Proc1ic~ of 
the Amel'ican Bar Association 111 ~he 
nnnual meetins of the ABA held in 
Honolulu, Hawc1i1, He l!i a m!a!mb,Y of 
1he Georgia, Alabama and District of 
Columbia bars. 

• The Orm of Walter Gregory WMd 
annoLlnces the relocation of his offices 
to 305 A North Lonler Avenue, Lanett, 
Alab::imo 36863. Phone (205) 642-
6008. • 

Stephanie K. Alexander withdrew 
from the priV«le prnc;tic;e of law July 15, 
1989, ilnd is employed Ma career law 
clerk wilh !he Honorable Cordon B. 
Kahn, chic;'{ Uniled Stc1tes Bankruptcy 
JLrclgo for the Southam District of Ala
b,1ma. I lo, 11cw malling addr·ess Is 
United Stales Bnnkruplcy Cour~ 201 
St. Louis Street, Mobile, Alabama 
36602. • 

Carney H. Dobbs, CPCU, an· 
nounces that after over 35 years with 
St.1te Farm Insurance he Is retiring as 
a dlvlsiona I claim superlt1t0nde111. 
Dobbs' addr1Jss is 4009 Llltle Brnnch 
Road, Birmingham, Alcibama 35243, 
Phone (205) 967-2765. 

• J. David Robinson announces the 
opt!ning of his office at 204 S. Dl.llo
vi lie Avenue, Oaleville, Alnbama. Thl! 
malling address i~ l~O. Box 6, Daleville, 

Alabama 36322. Phone (205) 598-
8500. 

• 
Linda L Nobles, rom1crly of C.:1rlto1\ 

Fields, Ward, Emmanuel, Smith & Cut, 
ler, P.A., Pensacola, Florida, announces 
the form;itlon of Linda L. Nobles, P.A., 
with offices at 180 Nor1h P1ilaf()x S1ree1, 
Pt:lnsacola. Florldr1 32501. Pham! (904) 
432-1089. 

• 
The American Board of Criminal 

l;lwyen; r1nnounce, 1ha1 T. terferson 
Deen, 1111 of Mobile has been elected 
as a fellow in the American Bo.:ird of 
Criminal Lawyers. 

• Tlw Americiln Rrn:ird of Criminal 
Lawyers nnnounces 1hat Donald E. 
Holt of Florence 11lso has been elected 
as r1 fellow in thP American Board of 
Criminal Lawyers, a group of c1'iminal 
,rnorncys fro111 th,·oughou1 the Unit~d 
Siales, Canada Jnd the Philippine~. 

• 
Mich.iel S. Lusk, former assistant dis-

trict attorney (or Calhoun and Cle
burne counties, announces tile <,Oen· 
ing of hi~ office /or 1he practice! of law, 
lucated at Suite 407, AmSouth Bank 
Building, 931 Nbbll! S1ree1, AMlstOI\ 
Alnbama 36201. Phone (205) 237-5105. 

• 
Jc(fery A. Foshee, formerly general 

collnsel to the Alabarnn Stote Board of 
Education, ;innoL1nces the opening of 
his office ior the pmclice of l;iw at 900 
Soulh Perry Streel, Monlgrnn(!ry , Alc1-
bama 36104. Phone (205) 265-1960. 

AMONG FIRMS 
The Orm o( Mcinnish, Bright & 

Chambless, P.C. onnoirnces tha1 Kathy 
Perry Brasfield, fom,erly law clerk to 
Jucl~es Creenh;iw, Brighi ;ind Mille1; 
has become associated with the firm . 
OfOccs arc located al 540 S0u1h Perry 
Street, Montgomery1 Al.ibama 3&104. 
Phone (205) 263-0003. 

• 

Tanner, Guin, Ely, L.uy & Neis· 
wender, P.C. announces a chilnge In 
l heir mal 11 ng ,1dd rd~s to P.O. Bo>i 
032206, Tuscaloosa, Alabama 35403. 
The firm ornce ron1aln~ .11 Suite 700, 
capitol Park Ccn1cr, 2711 University 
Boulevard, Tusc.:iloosa, Alaboma 
35401. Phonr (205) 34 9-4300. 

• 
J, Cecil G,1rdnQr a,1nounc:e~ hb 

withdrawal from Lcil!of & Gc1rdnor, P.C. 
Middlebrooks & Fleming, P.C. an• 
nounces that J, Cecil Gardner has be
come r1 member of the fl rm, ond lhe 
nnn name h11~ be<'n changed 10 Gard· 
ncr, Middlebrook8 & Fleming, P.C. nr . 
flea~ are loc,lled at the 16th Floor, 
S0u1hTrlr~1 Bank Bulldlng, Mobile., Ala
bama 36652. Phone (205) 433-8100. 

• 
William .E. Friel, II, and Mark L. 

Caines ,mnounce the relociltion o( 
1huir ornc(!~ 10 1117 22nd Street. South, 
Birmingham, Alc1b..im.1 35205. Phone 
(205) 939.0000. 

• 
James S. Lloyd, R. L.1rry llr.1dford1 

James C. Ctay, Ill, .ind J. Allon 
Schreiber announce the form.illon o( 
a partnership @der 1he ftrm name or 
Lloyd, Brndford, Schreiber & Cray, 
P.C. Offices are located at One Peri• 
meter Park, S, Suire 410, Birrnln~hi1h1, 
Alabama 35243. Phone (205) 967-
8822. 

• 
Thi" Mobile Orm of Pittman & PIil· 

man a11nou11ces John Gregory O rwic 
has becom~ an associate with the flrm. 
The nrm also announce~ the opening 
or Its Entcrprl~c. Alabam.1, of(ic:e. 

• 
Harris, Caddell & Shanks. P.C. flll· 

nounces the consolidation or Its of. 
(icl!~, l'ffectlve Augu~i 14, 1989, ill 2 l4 
Johnston S1., S[, P.O. Box 2688, Deca
tur, Alabama 35602-2688. Phone 
(205) 340·8000, 

• 
Nnvembf'r 1989 



fhc firm of Johns-ton, Barton, Proc:• 
tor, Swcdlaw & Narr announcc•s 1h,11 
Wllllmn 0. Jones, Ill, hJ~ becomt> ,1 

pill 1ntir wllh tlw flrrn, .111(1 th,11 Jame, 
G. 1 lndcrholm .ind Wllliilm K. H,Ul• 
cnck h.wc bcl.orno ossori,11ed with 
lhll flnn. om, e~ (11'(? loca(ed at 1100 
f>,11k Pliln.• iower, Birmlngh,11111 Al,1 
IJ.i111t.J 3520 3. Phorw (;205) ..122-061 b. 

• 
ih e Orm of Wilson & King ,ln· 

nountc~ 1he relorillion of their Jnsp<>r 
ofncv to J IS West 191h Sircet, Ja~pl.!r, 
Al.ibt1m.i 35502-1488. Phono (205) 
221-4640 . 

• 
Ye.iro1111 Myer & Traylor, P.C., ,in• 

llOlH'CC'~ th~t c. Jeffery ASh 11nd 
Phillip Ted Colquett havi:i bc,1<::<>ml' ,1q. 

~oclal<'d wl1h 1h11 firm. Offices ,11't• lo
t:,1tt•cl ,11 2700 Soutlilru~I Towe,, Bir m• 
l11[.lhnr11, Al,1bc1111.:, 3520l. Phone (205) 
326-6111. 

• 
B<1lch & Uingham c111nou11cc, th,11 

Frilnk I. 8r()wn and Will Hill Tankers
ley h.iw joinccl the firm as o1ssodates. 
BirmlnghJm oUice~ arP lora1ed ,11 700 
Fln.indol Ccn1er, Birmingham, Ala
harnn J520J. Phone (205) 251-8100, 

• Tobin K. Clark, formerly with Sirott! 
& f>c.'rmuu 11, J-l11ntsville, hn, Joi1wcl 
the legill dl!parlmen1 of Amcricno Air
line), Inc., MD .lE30, P.O. Box 619616, 
D.tll,w'lon Worth Alrpor1, TC'>..1~ 
75161 %16. 

U' t 

• 
Joel M. Nomberg mmnunre\ the rt'-

10( .rtion o( hi,; offire 10 125 Wt..,, M,1111 

Street, The Crossing~, Fourth rloor, 
Dorh,111, Alabani.i 363cl1, .1nd maill11g 
,u ldrc~~ of P.O. Box 6713, Dolhon, Al.i
b,im,i :16302. Phonr (205) 791-6493. 
1 ll• .il~o a,,nounce, 1 h.1t Jo cph J. 
C,1110 has become as~ociatPd with hio; 
tlrm. 

• 
I tarr y P. Long and John W. Nor ton 

of Long & Norton annOlllKP 1hc> rc>lo
c.11lon of thf'lr office-. to Sulw .lA, 
Scelrrlly Bank Building, 10 Wt!SI 11th 
Strrcl, Annio;ton, Al,d.1J111c1 36201, 
Phon<' (205) 237-3266. 

• 
rhc firm of Webb, Crum1>ton, Mc

Gregor, Sasser, Davis & Alley .in· 
nounces that Mich.1cl M. Eley hn, bt'
wnw ,1 panne, of lhe firm .,, of luly 
1, 1989, ,1nd Daryl L Ma, tcr$, C re);· 
ory D. Crosslin, J. M.uk Creer and 
Carolyn Mcfatrid ge havl.' b<'Comc J!,· 

,oci,,ted with lhe firm. Officc\ .ire lo. 
CillC'd .it Onl! Commerce Stfcct, Sulic 
700, P.O. Bux 238, Montgomery, Al:-i
bama 36I01·0238. Phone (205) 8.34-
3176 . 

• 
ihe firm of Cherry, Givens, T,,rver 

& Aldridge announrc~ lhat Robl'rl E. 
8t1rney1 II, J.O., M.0 .; lh omilS N. 
Nickl~, J.D., M.D.; Rodnl!y O. Do· 
rand, J.O., M .D.; Kevin J. H,,wklns; 

r ·; ~ Jt//n a/..«)/}i oo/J1 /; t~ i-nc . 

.ind Lois R. Bea ley, J.D., R.N., have 
become membe,.... of lhc Orm with of• 
free, loca11,!(f 11) B11mi11gh,1m ,111100+\ 
SouthBrrdge P,trkw,iy, Suite 570, Blrm· 
!r1ghc1rt1, Alabama 35209, phon<' (205) 
870,1555, ,111d In Doth.in .11 125 West 
Main S1ree1, P.O. Box 927, D01hr111, Ala
b,1mr1 36301, phone (205) 793·1555. 

• 
The llrm of Scholl & Scholl an

nounce~ the relocation of It~ law of
fice~, formerly at #2 OiOw Park Cir· 
de, Suile 200, In BirminRhJm, Ala
bama, to hs nim office) located at #4 
Office !>"ark Clrclc, Suite 3 IS, Blrmlng• 
ham, Alabama 35223. Phone (205) 
871,6004. The firm olbo ilnnounces 
th.it Stephen M. Middleton wa~ rlSS()

cinted with 1hr firm effective Augl i~I 
15, 1989. 

• 
Roy We ley Miller ilnd Bruce Alan 

Gardner, former M,1dlson Co.inly ,h

\ isl;rnt clislrin ;r11ornty.1 ,1n11oun1.C' the 
forma1lon of a panncr,hln for thu gcn
ert1I practice of l,rw. O((i<.e, ,,re lo
cated a1 22! Etht Side Square, Suite 
16, Huntsville, Alob,111,a 35801. Phone 
(205) 533-4004. 

• 
Wayne L. Wllllams and Craig L. 

Williams Jnnounce the rormatlon of 
;, partnership to be known il\ Williams 
& Williams, 600 Lurh•cn W.illac(! 
Boulev.,rd, S, Courthou~c Plaza, Suho 
140, Tuscaloosd, Al,1b.u11d 35401. 
Phoni! (205) 345-7600. • 

COMPUTERIZED LITIGATION SUPPORT SERVICE 
Document Control • Bates Stamping • Copying 

Keyword Searches • Reports • Deposition Summaries 

1933 Montgomery Highway, Suite 101 
Birmingham, Alabama 35209 

(205) 930-9666 
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1989-90 SECTION OFFICERS 
Admin lstr:itl vl! L.iw Secti on 

Ch,1 i rper~on 
Al L. Vrl!l!land 
P.O. Box 2716 
Tuscaloosa, AL 35403 
(205) 345.344() 

Chai rper~on-elect 
M. Fra11k Ca,k1c.y 
C.ipouano, Wampold, Prestwood & 

Sansone 
P.O. Box 19'!0 
Montgomery, AL 36102 
(205) 264-6401 

Secrewry/Tl'easure, 
George E. Hutchinson 
Ste. E-37, 2368 F.:iirlanc Drive 
Montgomery, Al 36116 
(205) 270,9606 

Oirectors 
Marg,irel S. Chilrler~ 
Alabama I leahh Plr1nning Agency 
121 6th Str<!el- North Montgomery 
Mo111gon1ory, AL 36104 
(205) 261-4103 

Alvin T. Pres1wuod 
C.1poua110, W!lmpolcl, PrP.~twoorl ,\ 

SclliSOnC 

P.O. Box 1910 
Montgomery, AL 36102 
(205) 264-640 I 

John Tho,i1J, Moore,milh 
Ste. 202, Four Mclroplcx Drlw 
Birmingham, AL 35209 
(205) 871-3437 

Uankruptcy and Commercial law 
Sc,clion 

Chai rpPrsc>n 
E. "Jbrry Brown 
Copel.ind, Fr.1r1co, Screws & Gill 
P.O. Box 347 
Montgomery, AL 36101 
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Huckaby elected Alabama State 
Delegate 10 ABA 

GJry C I luck,11,y, .-i pnrtner In the 
I luntsvllle firm o( Brc1dlt,y, Arunt, Kuse & 
Whftt• ,ind lmmcdl.iw l)cl\l prcbldt•nt or 
lht! Alilbilmil St.1te Bt1r1 h,1\ bOCll 1.'lt!CIC'd 
Alc1bnmi1 Stille Dc1C'8JIC to llw Arnerrcan 
BJr As~oclation Houw of Dt'lcg,ltl'b. 

A-, si,iic d!.'lc1:1,11c, I luck,1by heads tht! 
Alabam,1 cor11ingcnt lo the Ali~~ HoLr~e 
of Drleg.u<'~, Its 1,ollcy•rn,1kl11~ hody. I le 
will servo ., thrce-yt'ar term ,lG MJW 
delegnte. 

11 uckaby h..is bctm ., n1c111bor or the 
house since 1982, u,1111 now rcpro~et1tlr,g 
the ~t;ite biH. I le ,11~0 ,~ ii mrmhcr of the 
ABA St,111<.lln1:1 Committ<'C 011 L..1wye1, 
f>ublrc Service Re,pon~lbrlity, ;ind I~ ,1 

pilst chairp<.-rson of both the S1,111dlng 
Comll)lttcc on L<lwyt•r Rl•fcrr,11 ,mtl lnfur
mat,on Slwlc<' ;ind th<• S~wri;il Commit • 
t.cc o" Ocllvcry ol lcg,,I St'IVl<.C'~. I le 1\ 

a p<1\I membN ut thC' Con,ort,um on 
l.l"~ill SPrvict>~ nnd the Public. the T.1,k 

fol'{'e on Poblic Education about tho Llw 
,ind the S1andmg Committee on Lawyers 
In !he Armed Forces. He is a F<!llow of the 
American B.ir Foundation. 

Huckaby .1lso is n past presldo,11 or rhe 
Hunl!.v1 lie-Madison County 8:ir A~~oci• 
.itlon. He has ~crvccl on Jh<' Board of liar 
Co1n,11ls~io11t!r~ of lhe .A.labama St,He 8;ir. 
.ir1d ,i~ chairperson oi 1h1:1 hirr,ih I «W 
Society. Ho Is a member of the Oo:.ird of 
Directors or ihe Al11b,1ma Law School 
roundntion t1nd o( the council of the Ala• 
l,,1111,1 L1.w Institute, ;1nd serves 011 thL! 
Board o( Director~ or the American Judi· 
c,,ture Society. 

I luckaby W,h graduated fron1 the Uni· 
Wr'l>lty of Alabama in Tu~calo<NI with ., 
bachelo, of artS degree In 1%0, ;ind from 
the UniYCr\1ty's School of I aw i11 1962. 

Alabama St,lle Bar reache out to 
chools 
1 he Alabam.1 State Bar recently Willi 

~elected by the Aml'nc,,n Bar A,\od,1· 
tion·s Special Committee on Youth [du
c.:.11ion for Citl;,:cnshlp for p.irtlc.1pc1tion In 
their B.11-School P,1rtncrshlp Progr.im. 
rhi~ program seeks 10 promote the tc ... ch 
Ing of l.iw-rel.ited eduratlon to hoth ele• 
montary ,ind secondary school ~ludrnt~. 
law-related ~ducation incorporates lntl1r· 
dlllv<' lec1c.hing m~lhou~ ilnd l11volve
rncnt of outside resource loaclc!N It, lhc 
clawoom. It helps motlv.ito ~,udcnt~ of 
all lPVels and abilities, anc.J tcachc~ thom 
citizenship ~kills necessary for becoming 
involved, responsible d ti.cen, in thou 
srhool~ .:ind communltiE'~. 

UndPr thi1t progttlm, the Alabilma Still<' 
8dr b on!.! of only 12 \til tes throu14ho11t 
thl.! tourllry wh1<;h will receive a mini
gr.int of $900 for teacher dnd rc)ourc<> 
Icade, training workshops and for the 
purchJ~e of materials In three selected 

Bar Briefs 
)Ill's within the ~t,11c- 6irmingh.im, 
Mobllu .md Opeltka. 

The ABA Jl~o wlll pra.iicle ii wide 
variety or fret• l,1w-relawd education 
m,11erl,1ls and on-goinl! tudmrrnl assis
r,tnrc• 10 help l'dUC' ate tench er,; and law
yc~ in these thri>t> cities on how to leach 
law-rcl,1tcn 11tlur,11 Ion to ~turlPnt~. The 
ABA wlll work closely wlih tht! ~tau~ h11r, 
the Al,1b<1n,o.1 Dl•p,11 tml.!lll of Ec.luc.ition 
and tile loc..11 b.i1 .t.miLiations and ~chool 
bou,d~ In Birmingham, Mobllt> ,111cl 
01')<.'llka to l'~tablbh 011-gol11g law-,clc1tc.J 
oducotion programs and promote law-re
lr11c•rl (>ducntlon for students throughout 
tlw ~lilte. Committee chairperson is Cini~ 
C'hri~t of Birmlngh,1m and vice-choir• 
pcr~on Is Mkh,11?1 Odom ol MobilP. • 

Pirtllr<'d .ibovf.' I~ Fe/ward M. f~ogers. Jr. 
RoJWt\ ,IS/it\t,,nt to Prl.!~id&nl Bush ,ind 
/i,~ dm:f o/ )lt1ff John Sunur1u, dtWndt!d 
11,JrVJrcJ U11/vcr:,i1y t1nd /5 J 1980 gr.Jdu· 
.nr of Samford Unive,~ity. He received 
h1lo /.:iw des/'l'(! Ill 1984 from the Un,ver
slly of A/,1b,1m;i School of lvw and w.is 
admllted to tile Alabama 5tate Uar In 
1985. 
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Coverage-an Update 

" 

by Ronald G. Davenport 

I wrote an nrricln which .ippt•aroci 1n 
thll Scptumbcr 1988 ISSl,J(' or rhc /\/a
bamJ Lawyer entitled, "Undcrlnsurcd 
Motorl!.t Co~rugl'-Whcrc Dlcl ll ComtJ 
Froml Where Is It Goingf'' TIMI article 
discussed all of the Alabam,1 cilscs which 
then rxi~tl'd on ,mdrrinsured motorist 
c<M'mKe, The anlcle conclud<'d wi th the 
following pnragraph: 

'l&\lthoush undl'rif'l~Ur<'d n,010, t\t 
cOIICr.igt• iy brguinin11 10 t,1ko ~h,1pe, 
1hc!tt' rem,1ln m.iny IS\Ut'~ contl"rntng 
It, appllca1lon. h1)Ur,1nco tomp,inl «'\, 
plaintiff~· auo, 111y,. onrl «lt•fen~~ ,11· 
1omt-vi, wil l con1l1111e 10 ,1gonl1e and 
Jo1N owr 1ht•,e l\'illC?5 (or rho nc>11 cou
ple of yea I'!> until tho Al11b,1n1,1 S1.Jpr1.•ru1• 
Court can rcsolw rlw q111•,tlur1, lrwolv-
1t;11 hub1ogntlo11, ~c11lcmrnt nnd tri,11 or 
1hl, new a1en of lnsur,rncc roV{'r,11{(' 

.... ----·-- ........... 

(/~~t\Kf ,~ 
\ n( '( ' '~./ V ~) OU 

~-~--... -~~J . ~£~11-...... ff_ t ... If; , ·v;\~ , 
''Whit !.! many que$lions remitln to he ~ . ,·\ · .. ~ l ~ ~ r ,o T ; 

answered, the Alabama Supreme Coun ff J... !~ \ i\\ \ J 
ha) rclcJscd ~cvetJI opinion~ ~Ince that ,, , \ . - • 1 · 
article was written which provide ~omc • .. J I 
in~ight Into this new ;uea o( Alabama law. \.I co~ E ~t C' I 
The pl1rpose of this article ls to pick up • J 
where the September 1988 <1rtlcle left oft 1 • j 
.ind di~C\JS'i those underin~ured motorist \ 
case~ which have been decided during / 
the pJ~t year. ,,/ ........ _____ __... 
Stacking 

In the> ca,;e of Travele~ lnsuranw C<Jrn
panY, Inc. v. /one~, 529 So.2d 324 (AIJ. 
1908), the Alabamd Supreme Court, in 
,111 opirnon ,HJthorc-d by Justice Maddox, 

held that .1 pa~\eng11r cJn stack up to 
three unln,uwtl motorist coverages on 
th(• <mner\ policy I( the CO\'Ct<1ges for the 
,1ddhlor1.1I vchl<.ll'S are wniained within 

Ronald G. Dnvcnport is ,1 parrncr In llw 
firm of Rushton, ) t..ilwlY, Johnston & C:.11. 
reu, P.A., In MontBom1.1ry. I Ir• I\ the 11u 
tho, of A labama Automob il e tn~ur,1nce 
Law, wh,ch h;;s bcrn publi)hcd recc•ntly 
by llw / larrison Compilny. I le rt•n•iw<I 
his undergraduate drgrcc from I lu111ms
don College and law dC'wee from th(• 
University of AlabJmJ School of / ,1w 
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PLEASE NOTE: 

the same contr<1ct. ThP rnurl's decislo 11 
turned on the 1984 amendment to the 
uninsured motorbt ~talull !. In the amend· 
ment , the Ll!glblaturc Jdopted 
§32-7-23(c), Code of Al:ibama, 19751 

which provides ns follows: 

~o.2d 1070 (Al.,. 19fl9), thf• court again 
looked ill lhe language of §32-7-LJ(c:) ,111d 
held thilt thilre was no llml1 on 1he 
number o( uninsured motorist polJcles an 
i11sured might ~tack If each of the policies 
WilS Issued under a sep:,rate contrart. 
The court held that the phrase~ ''any one 
con1racl" c1ncl "wi thin ~uch contrdct" 
mferred io one contract or poli cy of ln
~umnce. Therefore, the Sldcklng ll111lta-
1lon contalnoo In §32-7-23(c) docs not ap
i,ly If the con1rad~ Jl'C lssltcd under 
sopnr.itc policies. 

The Alabama State Bar's 
two FAX numbers are: 

" i he rcc0\le1y hy an Insured pNson 
under the uninsured provisions o( any 
one conuact o( automobile insunintl' 
bht1 I I be I Ii nhed to the prl nwy <:over.is<.' 
plus such additional coverage as muy 
be provided (or addilional vehicles, but 
not to l!Xcecd two atlditlorn,I covcrt1gcs 
within SlH'h contr,H:t:' (om,)h,,~ls 
ocldecl). 
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The court held thilt the pl.:dn nieeting 
o( the .imendment extended st;icking of 
uninsured motori~I coverage lo all per
~cms who are insur<'d\ whether they are 
n::imed insureds or not, and entlth.is them 
to recover thil µrlm:iry COVl'.lr.igc µlus such 
aclclitional covera~es as may be provid
ed up to two addltlc.mal vehicle!>. In order 
ror .i passenger lo stack, lht! addltlon.ll 
covcr.igc must be within 1hc s.imc con· 
I r.ict o( lnsurJnce. 

In the case o( 511lte Farm Mull/al Auto
rnobllt.! Insurance Company v. Fox, 541 

Ju~tlc.:e jo,;e~ rli~hllntetl ,,ncJ said as 
follow~: 

"In rny opinion, the lcRbl,11urc could 
11ot have Intended lo crea(t, , 1 'Rus\l,,11 
roulcuc' game or chance. The operative 
Pffrc.1 nr tht• \ l.itutt· t'.<111 he c,,rdad out 
wllh ~om,, <Jrgrre (>( ron~lstcnty ,ind 
pmdictablllty only 1r the ~,~twe t~nt~ 
1111 likt• covcrat1cs bmween the sarne 
p.,nle~ (the fnqu1N arid tho hlburl'tl) "~ 
one contrnc, or ln~ur,,,,ct·. Othl'rwl~c. 
!,Ophl~tic:.1tcd 1r,~u1er\ (anti lnsutcds, .is 
wclll, 111 c:o11s1clcri11g each ;ipplicntion 
fo1 C(l\/('r,1gc, m 11!,t 1:10 through tho mon
till exercf~e or clecldlnR whl'thcr lo 1~
suc ~eparnte policies to cover each VC· 

AFFORDABLE TERM LIFE INSURANCE - REAL ESTATE 
ATTORNEYS 

LASER SOFTWARE 

FROM COOK & ASSOCIATES 
Compare these low non-smoker anFlt.JOl r1,1to:i lor non, 
dooreaslng orodod premium life: 

MALI: AQIS suo,ooo s11001000 ..!1 000 ,~ 

25 187.80 3211.00 450.00 
30 1117.50 3411.00 1100.00 
u llOll,50 3811,00 11110.00 
40 228 ,00 400 ,00 840 ,00 
45 282..110 400 ,00 880 ,00 
50 387 .110 700 .00 1,040 .00 
55 542..110 1,03!1,00 1,530 .00 
80 875 .00 1,100 .00 2,180 .00 
85 1,550.00 3,000 .00 11,040 .00 

Ronow11bl11 lo age ,oo. Female ratoa ~omo o@ mole$ four 
yeora younger. All coverage provided by c;ompMtos rotod 
"A+" by A.M, BOS! Co, 

For a written quo\tltlon ar,d pollcy description send 
your dale of birth and amount Of oovo1ugo desired to; 

COOK & ASSOCIATES 
P.O. BOX 850517 

MOBILE, ALABAMA 36685·0517 
(205) 341-5168 

AbOvo mH tro pro¥1dad by 
I\QntUo~y Ce•lral LIie and J1ok1Qn NAIIOMI ~l l t 

A complete line of Real Estate Cl.osing 
Programs Lt1cludlng 
r..,i H UO's , Buyer & Seller Statem ent s, 

Disbur sement Register , Chcckwriling 
{t) Deeds, Mortgage s, Note s, & Affidnvlts 
C+J Title Policies , Commitm ent s a11d 

Endor sement s 
ct} FNMA and More 
One tim e dutu entry , all calculations 
per formed high quality print ing of 
complete document, with data , generuted 
on plafo pap er. 

CALL FRE E 800-673-7621 

l) lsploy S)'l>lc111s, Lnc., 180 N.W. 3rd 1\vc, Okcccbob~, PL 34972 
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hlcle owned hy 1iw l1hu1NI, ilntl lhus 
avoid th1• rhk ol ~t,Kkln11 unln~uretl 
motorl,1 C(M'1Ji;cs t15 to pa•,t·n1wr. (,1, 
In Tr,l\lQ/ers) but ,II the ,.11,1c I in,c, a~
su me the ri~k or ,1,1, king, withou1 
lim1t.i1lo11~. w rh covcms1t for utlwr In 
,ure<l~ (or each in!lun'tl whkh• (tl\ In 
tha ln~tant c.i,cl:' 

Subrogation 
1 he court ha, '>CVllrcly limited the abili

ty of in~urante c:ompanic~ to proW<:t 
their i.ubrogauon rlghb in undt>rini.urcd 
motorist situations. The nl')t hi111 of the 
cou,t's di1culon ,arne in the• c.,sc of Ha, 
dy v. Prosressive ln~ur.1ncl" Comp,1ny, 
531 So . .2d 885 (Ala. 1988). I lc1rdy hacl a 
policy wi th Prog1cs,ivo l11\urt1ncl' Com
pany whit:h provldud unln~u((~d 
(untlcrlnhlllt•c-1) motori~I cover,18(! 10 her. 
I la,dy was lnjwcd by llrown, c1n unclori11-
surctl motorist, Jl lho llmt• of tho o<.d· 
dent. I lnrdy rccolvrd p;,yn,ent from 
USF&G, Brown's linbi Illy carrier, .ind exc-,. 
cutcd il rclo;:1,0 rolicvln11 Brown from all 
rurther clr1lm'i ,,rl,;lng out o( lhe 
t1ulomohile arcidcnt . 'The trial court 
found that I lr1rdy\ cl,1lm ,1g.1ln)t Pro
grcs~lvo on her undl•rln~ur~d mo1ori~t~1 

covcr.igc w.ih li11rrcd by hot rclc.isc from 
liabilny of the tollfeasor. 

LAW OFFICE 
COLLECTIONS 

SOFTWARE 

Desli,tncd ~eclncally for law firms 

• ror I BM-PC Compatibles 
• Dozens of Systems in U~c 
• Prints 1.t${al Forms/Form 1~elte1·s 
• Complete Tickle,• System 
• Single Data 8nlry 

• Pully Suppor led 

• Affordable 
• Demonstr;itlon Progrnm Available 

for information call (804) 288-7850 

JS 'll!dmo/ogies, Inc. 
5001 Wesl Broad SL 
Richmond, VA. 23230 

r ht• Afobama I c1wy~r 

The Alt1ban1a S1,1pre111e Col1rt, In ,in 

opinion written by Justice I loU)ton, 
rcvcr~cd on the groundh th.it thorc ws 
Inadequate documentation to suppo11 
the trial court's action. 

However, the Alabama Supreme Co1Jr1, 
In dict.i, \Milnt on to disC-U'iS umierin'iured 
motorht c;Ollerage and ,ubrogatfon ,n 
grncral. In doing ~o, H clwd tho follow
ing language from 1'1ogr1;1~s1vl! C<J~. Im. 
Co. v. Kraayl•nbrlnk, 370 N.E . ..ld 455 
(Minn. Ct. App. 1985), wilh app,oval: 

"Thi' genl'ral rule b th,11 a ,<11tl<-111cnt 
,md n:lc,1,{• ol .in l1ndNlnwit'tl tort 
ft>il~ot wlll n<>t .1u1om,1lk ,illy prerludt• 
recovery or underinsured beneOts. (cha· 
tiom, omiucd). Whon an insured µJrly 
h,r~ 11lvet1 his Undl•f111M1t,1nct• c,111k·1 
M tke of a 1entative ~u lemunt prior 10 
relea~e. and the lnsur.:111ce carrier ha~ 
llw opportunhy to rrorect It~ ~11bros11-
1lo11 right, by pJylng the unded,mir• 
nnce bene(l1s be/ore lhe ln~u,·ance r,1r• 
rim makes paymonl lo its Insured, how
llVl.:r, suhm~,,tlon rl!!h,~ tlo n<JI 11rl~(':1 

The dicta of Hardy bect1ml.' l..1w In th<J 

-- - - -

IJUSINESS 
VALUArfIONS 

employee stOCk ownership plw 
acquuhlons/dlvestlrurtt 
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Member 
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Flnt1nciol Analysis 

• 
Court 1"estimony 

and 
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Private Plilcements 

Leve raged Buyouts 

Term Debt Fin,mcing 

Project Analy sis 
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Deb t Rest ructu re 
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Post Office 8oJc IC,686/ IJ1rmingho1m, i\ l11bu1r,n 3'i202 / Tt'll•phnnc (205)324 nm 
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recPnt ca~e of Auto,,OwnC'r, lmura11ca 
Comp:my v. I ludson, 23 ABR 2721 I tud
~on WJ<, 11wolvc..>d in an ,1u1omobile 1'CCi· 
dent with ,u, underlnsurccl mo1orist. The 
plaintiff .1nd Auto-Owner~ hlipul.it ed thi'lt 
the iJCClden1 was causccJ by Fl11klt1a·~ (the 
1111derln5ured motori,t) ncgl igentc .ind 
lhat the pl;11ntitf, Hud~on, ~u(forcd in
luril.'~ in 1he amount of ,11 let1st S70,000. 
I inkll'J's lmurant f' policy wilh Slate 
F;um had llmhi. of $50,000; thus, FinklE'a 
wo~ considere<l u11derlm,urcd. 

Th<' pli1in1lff wos h,surcd by Aulo
Owner, l11~ur11ncP Co1np11ny ,II 1hc lime 
of the• ,1ccident wi1h un lnwrcd/u11derln
Mltt!<l motori~t COVt'l"ilSl' of $20,000 per 
pcr)Oll. I lud1,on notified Auto-Owner, 
that lw was negotiating i1 ~ttlement with 
St,uc F,11111, wh(.lreby Slillt' farm would 
p,iy him ils $50,000 cow1.1gl1 In re1urn 
for ,1 wri ltl'n relea~c of St.ito hirm and 
Sti11r form's lnsu1c•d. Auto-Ow ners 
rPpllpd with a letter which w,11 nee.I Hud
hOn 1h,11 if ht> executed J rclt!J!>C, he 
would be forfeillnR Im 11gh1 to the 
$20,000 underimun.>d mo1ori\l Cf.M.:'rage. 
Auto-Owner.. did ~dY IIMt ii would give 

1w1111l,\1on for I lud~on 10 litigate. 
Dc .. prtl· Auto-Owne,~· w.un111R, I lud\Qn 
relt'il'>NI State fJrm and 11, ,n~ureds. 
Au10-0wnprs 1hc:>11 ,r(u,cd 10 p,1y Hud
!>on I hr $20,000 undcrl n~umd 111uloris 1 
hwrnfl h. 

AL1lo•Ow11C!r~ nlco u tledMJlOry Jut.lg• 
111l1111 Jnd 11 ud!>On countcrcl,1i111cd (or 
thr $.l0,000 in unclNln~ured motori~t 
COVl'rair. The tri;il court hf'lcl 11ml Auto· 
Owner, hild 10 p;iy Hucl~on hi, $20,000 
In undrrlnsured benefit\, Awo-Owner~ 
,1ppu,1lecl, 

The Alab,1mc1 Supreme' Coun r1f(irmed 
1hr 111dgrnent <1gttlmt Auro-Ownt>" ;md 
held ,,, foll()i..,,!i: 

Wht'n lhe torlfM,nr'~ ll,1h11i1y 1n· 
,urrr ha, offcrt!d lo 11,I)' rlw 01,1,lmum 
11111, il,1L,1lhy 1111111,. 11111111\ und1Wt1ll-d 
lh,11 IIW dilmilgC~ c~n·rd 1h,11 ilfl10Unt 
,111d, luilhc11 vx<.cecl li1c ,1111uu111 vi un
dcrln,urcd co\lt'r.i~o 1Mill,1blc, Ill!' In• 
,11,i,cl should 8iVf ii\ undorln~urcd 
f11(11!1rl\l il1\\lt,UH t• C,11 rlt•t llllri< l' of thb 
offl'fl'<I ..enlenicnl ,ind thl' umlrnn
\Urt'<I motori\l earner ~houlc.l tDn~ent 
10 lht• -.cttlcmcml Jnc.l lorc110 ,111)' n11ht 
ol ,uhrc>11,1tr<)r1 for .my rn1th·rm,t1rl'd 

moturht ca.-e,agl.' It m,11 ,uh-.t·qiwnl• 
ly IMY, nr else pay tv II~ llhurl'd the 
,1111nu111 offl•n:tl by liw 1:1rlll',l~Or\ ln
,u((•r ,111cl µrl!wrw 11, r111h1 of ,111,1011,1 
lion " 

Tlw row I did no1 Jdrlrr~~ the que~tion 
of whPthN 1he same' holdln11 would r1pp
ly when it Is not uncilsput<·cl thilt the 
d,1m,1KC\ cxcel!d the ,1moon1 of underin
~urcd c.ovcr.igc .ivaildblc. 11 < <!rtc1inly .ip
Pt'Jr~. however. thJI the ',Ul)ri'nlC COUrl 

would probably tntlkl• lhc ,Jrnc I uling ln 
th;it fi.lct qltuJtion. 

htbtlce Maddox, jo irll'd hy Justice 
S1c,1g.1II, .iulhorC:!d 11 clim•nl which gavt> 
t.111 c><c.!'lll•nl h1 .. tory of underlns11red 
mo1orb1 C.OVCMgc and ,1 Wrvt'Y of lhe law 
1n other jurl~d1ctJ01b. )U)I <.C/ M,1t.ldox, in 
rH~'-rn1i11s, ,ugg<'~tcd 1h,11 till' (ollowinl! 
gt1nN.1I rule, should ,1pply: 

"l ht• lnfurod p~rly, fJI hi~ W\IIIS(• I. 
, l10ul<l 111vo nmlll' nr him , 111•1 d1lm 
10 tlw unclerin~ured n1c,(()fl~1 in~ur.1nce 
tiltnt'r .is !>Oon as ir apJ~N\ 1h.i1 the 111-

,uu'fi\ d,1m,1)1l~ 1·,u•t•d lh~· 1ord1·,1"°r\ 
ll,1h1l1ty 1111111'-If rhPw i, no c.iiw~1tun 
,1hm11 11,,b,lny. ,md 1hr ll,1h1lny carrier 
w;in1, ro 11"Y 11~ policy l11ni1, ,,nd 11et 
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a release, the proposed seulemllnt 
shoulu UL! ~ubmln1:d tu lhl' L1ndt:ri11 
~L1rtd mn1Clrl,1 lh~U1,1nce t,111•lar. If rlw 
insured desires th;ir rlw underlnsurcd 
motorist lnsur.:ince c,mler waive its ~ub
rog,11lun rights, 1h1• ln~uri.'d nr hi<, or hw 
roun~el ~hould reque~1. In writing, 1hnt 
such i1 waiver be glVl!n and that the un
derlnsurL'tl motorhl carrier .:1~n:u not lo 
lrwoku o~ ,1 defemi.> ,1,1y rtM~w m ,111y 
covrn~nl 1101 to ~ue. 1 he unde, ln\Llred 
motorist carrier'> decision to waive or 
not lti w,1lvL• 11, ~uhroR,111011 riRht, <>r 
to wn,m" or not to co1,~<"t1I 10 ,1 ~<·I 
tlemenl by it§ in~urcd wlrh the 1011fea
~or shuuld depend upun wht!tlwr IIH! 
f,icts ~hm,vcd lh,1t it, lnwrecl w,1s 'It•· 
g,1lly r 11l11lrcl It> H'i iwer d,1m,1gr~· un 
der 1he provlilo n~ of §32-7•23, and 
whcrher, il~ ,, prat.llcal con~ldur,111011, 
the nRht uf sub1ufl,)lio11 h,1~ v,ilUl', All 
1wgnil,1tlon~ , hnlil d be ro 11duc ted In 
good fc1lth, and nny rl'le,,~l'\ ur rove
nJnts not to we should be dr.:ilicd to 
1111:ct th1: t1pp,ov..il of both thu lurtft!.,. 
~or·~ 11,ibllhy c,1rrler ,md the cnrrler or 
lhc undcllnsurod rnoltlrb l coVQragu. If 
lhl'y CdMll l tiWL!U, ,md HICh di,,11\fl'l'· 
ITil'nt IHt•st•nh o ju~tkl,1blc rontrover· 
sy, 1lw11 1hr. ln111rl'd p.my 9ho11lrl ~11r. 
to have his or her leg,11 rlglm tlctcr
mln<'cl:' (citatlonh omirtcd), 

1988-89 

ALABAMA 
STATE BAR 

DIRECTORIES 

$15.00 
SEND CHECK 
ALONG WITH 

ORDER TO: 
ALABAMA BAR DIRECTORY 

P.O. BOX 4156 
MONTGOM ERY, AL 36101 

I hr;, Al,1/nmrn l.1wyf'r 

~onc<"rning the fact~ or / luc/wn , 
JustiC'e M;iddox proposed rhe 1ollowlnK: 

"I would hold th,,t 1111• fl' lt•11sl' Hud,on 
executed was subject to Au10,0wnl'1"i' 
~uh1og,11ion ri11l11<,. rhi~ would he ~n 
uqui ldill(• re~ult, hct\ 1usc the rt•luaSL' 
l'xcn11ed hy the pl;iln1,(I In f.ivo, or the 
1mtfc;"or~ ~prxiflcal/y reserved to tlw 
pl,1intlff thr rll\hl to rctavur the IJcneflt\ 
pilyabk• undl'f 1lw tc•1111~ of tht, Aurn
Owm:r. 11ollcy." 

Bad fai'th 
In the case of 5,mford v. Libvrry Mu-

111,1/ /n~ur,111<.e Cumµ.iny. 536 So.2d 941 
(Al,,. 198R), thr cou11 revc,~ecl the lrlal 
rnurt's grc111tin8 of the clefondam'~ motion 
to dl~n,is, the plainlirf\ 10 11 clalim (or 
bad failh refu~r1l to pay ;in uniMurecl 
motorbt da ln, and had folth reru~al to In• 

- .. 

Vfa!~lig,itt• the rl;,im. i'he ri;il rnurt had 
rullcJ upon the ca~es ol Qwck v. 'itatr 
I Jrrtl Mutual l\ulcJmobllu /nsumnrc 
Comp.wy, 429 So.2d 10.n (Al,,. 1903); 
/Jnwer, v. SrJro Farm Muw1.1/ Insurance 
Comp.my, 460 So.2d 1288 (Ala. 1984); 
and Aeln,J C.,Hu,,11>' & 51/re,y. Jnr. v. 
Bey/<~. 525 So.2d USO (Al,,. 191!8). M,1ny 
con~lclNod tht! dccbion ln !i,mfr,rd lo be 
J rever~.rl of thc~c c.1rllcr c.c1~c~. I lowcvcr, 
1he mJjorily of the cou 11 denied 1ha1 11 
was reversing ltsclf lx tt suooestcd th.:,t the 
tri,11 coun sin,ply mi~re,1cl its three eilrller 
C-il~CS, 

I he court, in a per rnri,,m decbion, 
~aid: 

"We perrelvu nu public policy rl•,1~nn 
tu dhlin11u1~h lwlwL•e11 ,, •l,,1cl (,1ilh' 
d.i1r11 111 ,lll 11n111s111"1•d nw,1ori~t rnntfl~I 

LOSING YOUR TITLE CAN 
REALLY HURT 

Jusl as a pdze_fighter trains hard for lhe litle Cighl, you've 
worked hatd to put'chase your ptoperty. A11el you wouldn'l givt! 
ii up wilhoul a fight 

When your prope,ty is insured with Mississippi Valley Tille 
Insurance, that title is b::icked against all challenges l'o ~ 
ownership, making any title fight a sure win. 

Mississippi Valley Title 
Sin/,• Offirr/.'124 N11rllt 21st SI./ Bimri11gl11rn1, AL .'l."120.'I 

'lb/I Fn•r l/R00/H43-J6XSl7Nc/ll.r· l /:J26·0Hl9/ A 1\ili1111rsu/c1 Ti/Ir Cm11/>w1y 
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,11111 .1 'h.1d (.1i1h' rl,1in1 In other two
pnrly lnsuranc~ contexls. 

J11sti ce~ M11rlrlox 1111d Ste;igflll 

Conflict of laws- Best v. Auto • 
Owner s Insuran ce CompJny, 540 
So.2d 1361 (Ala . 1989) 

d iG\C?nted: In June 1985, 13e~, Wd~ Involved In c1n 
automobile .:iccld<.ml In Blount County. 
Alt1bMnJ. Bes, was. ili .:ill time~ relevant 
lO this CilSe, il residrnl or South Cnrolina. 
His vehicle wa~ princip1Jlly 1111@gerl In 
50111h CMollnr1, r1nd he and h Is ~on ware 
retuming to their horn!! In South CJrollnrJ 
11fler 11 vbil wi1h Best's ~em's fic1nC.:<!(!. 

312 

"Our opinions In Quick v. St11te rarm 
Mt,t, Auto. In:. Co., 429 So.3d 1033 
(Aln. 1983), Bo,vim v, 5CJl.c Fam, M1il, 
Auto. Ins. Co., 460 So.2d 1288 (Al:i, 
1904), dnd Actn.i Ca~. & Sur. Co. v. 
8('RHI, 525 S().2(( 1350 (Al,1. 1988), (ln' 
cJlrecl r1u1ho1'11y for holrl111g lht11 'th<!rc 
can IJC' no breach of an u n I n~wcd 
1nowri~1 contr,tc-1, ,111d thcruforo no b.:id 
(.11th, until thP lnG\11'(1(1 prow, th,11 he 
ii, lc)lally entitled to recover d,1ma~<'\ 
from dn uninsured or underinsured 
n101orlq1: Quick. ·129 So.2d ,11 IOJ5, In 
lhc ln-i.int < .,w. 11,ihlllty t1nd llw 
amoun1 or damages Im not been di'!ter
minud, ilnd pl,1intill ,1llo1,1ed no facts ln
dlc,11l11g 1h,11 '1i1 in,t@r 111li,1h1 be li,1bl1• 
wlthoul ,uc h celP11nln,11lu11!' 

81!~1 c111d hb ~on were seriously 111-
jurl!d. A scttlemcni w,is reached with 1he 
,csponslblc dl'ivet, ,ind his lnsur.:mcc 
comp.my p.ild the limi ls of the driver's 
liabilil y r,olicy. 

Al the time or the .iccldent, Bc~I WdS 

covered by a policy of lnsur.ince Issued 
by Auro,Owners In Souih CJ1ollna. The 

--. 

Accelerated 
Dispute 
Resolution 

Arbitration Forums Inc. 
"Out of Court Settlement at its Best" 

• Over 4 million cases processed since 1943 

• Most cases resolved within 3 months 

• Average cost is $350 per party 

Arbitration Forums Inc. is a national nonptofi.t orga• 
nization providing local high court judges and quali~ 
fied attorneys for expeditious dispute resolution. Sue· 
cessfully serving attorneys for over 45 years. 

Call for free information kit • 
Arbitratio n/Mediation • "The Practical Alternatives'' 

1-800-426-8889 

.ippllc.ilion fo, the pol,cy wd~ cu111pletL-d 
in South Carolina ,ind expre))ly did not 
includP coverng<' for under! nsurod mo
lorbl bodl ly insurance damage. Auto
Owners never rl-lCPIV('d a prPmlum ror 
undcrlni.urecl motorist cCJVerr1i.w. 

The iw1e befnre 1he cour1 WM whether 
the conlrr1c1tt11I obllgatlon, or the pdrtles 
wl'r(! governed by !he policy, which WJ) 

Issued fn South Carollnr11 or 'NP.rf' govern· 
ed by 1he law or the State of /\ lab11m11. 

Hest rnntenderl 1'11ri1 his policy , rf'JIPd 
L111derln~ured mo1ori~t cowrngei b11c.iusc 
there Wil~ o c:l;iuse which q11id, In e~
~encc, Lhr1l whim h1:1 op1m11ed hi~ aulO
mobl le In a,101hor Slate the policy would 
meet 1he 1'equl1'crnc,,1s of .1ny f111ancl;il 
re~pon~iblllty law or 1h;:i1 ~1.11e. The Ala
btlma Supreme Court pointed oul th.it 
/\lr1br1m;i is 1101 ii comrrnlsory in~ur;ince 
~tat<?. 13est v()luntarl ly elected no1 to ob-
1.iin underinsumd mo lorlst c.:owra»e in 
South Carolln,1 r111d could ncit now rr>· 
cl.'lvc )UC:h coveragf.l in Alabama, which 
h<1s 110 compul~ury 111~ur.111ce requim
mcnl. 

Timeliness of withdrawal by under
insurance carrier 

In tho case of Ex Paree Edga,, 543 So.2d 
682 (Ala. 1989), the courl held th.11 an 
underinsurance carrier cannr,t make Its 
withdrnw:il (ro,11 J Cd~e condilionnl. 

Dean was Involved in ,in .iutomobfle 
accldentJ;munry 141 1987. 011 J,111U,l1y 21, 
1988, she filed ,, complaint again)I hor 
llabill1y lnsurnnn1 carrier, Al FA. ALFA 
wa~ ~erwd with a complaht J;inunry 22, 
1988. DC!an wbsequently amended her 
complali,1 February 11 19!38, staling r1 
claim ;:igalnst ALFA for underinsured 
molori5t benen1.s. She amended her com
plaint at the same time to name Ldgar 
ii~ :i defond.:inl, al legl111:1 th.ii he 
negligantly or wnntonly cJused the JC• 

dd,mt. ALIA WilS ~erverl with the ;:imend• 
rnent February 31 1988, r1nd filed 11 mo
tion le> dlsmi~s the complnint February 
7, 1988. ALFA ilrmmded Its motion to 
dismiss February 25, 19M. Ail!'!rnatively, 
it moved, pursuant lo Rub 42(b) and 
18(r) of the Ali1b:im,1 Rules of Civil Pro
cedure, 10 have De.in's claim .igalnsL 11 
for insurnnce covpr;ige resolved in .:i scp
.ir.ile trial. 

On Muy 2, 1988, ALl"A filed ,1 motion 
seeking to <!xerclse 1,~ option not to rrnr
tidpa le in the trial or Dean'~ claims 
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,1g,1l11~t fd gcll, Al.IA l.tt(•r tl1t1c11cll•tl lhl~ 
motion Augu,1 J.9, 1988. In the J1ncnd· 
ment. It Sltllt-'d th,11 It WJ\ IC~('(Virl8 Its 
righ1 10 inrc>rven<> In the ,w,e ,,t ., later 
d11tr. Pean Oled ,,n ohJE'C'll011 10 1lw 
court\ ,1llowlnM Al FA lo withdraw from 
1hc cr1se, ,tating 1ha1 lhL'r<' w.,~ no au
thority to grJnt 11~ motion 10 p,mklpc1tl' 
111 discovery .int 10 rc,crw the right to 
jolr, 1he l11ig.i1lu11 ,it :.ome luturc d,ltc, 
The lrtill cowt dcnlrcl ALFA\ roquc,1ed 
wilhcf,awal on Srptcmbcr J.7, 1986, , 1at• 
Ing th,11 ii w.1, rloing ,o hC'c,,u~<> Al FA 
had 1;iil<'cf In m,1ke rl timely election. 
ALFA lhcm pt>lilfc>nPcf lhC' A lal >.rm,, S(I· 
r,rcme Court fw ,I writ ()f m,111d,1mu,1 

c1skl11g lor an order dlrt•<.llnH tilt• trlc1I 
t0U 1 I 10 ,lllow 11 to cxl•rli"' II, op1io11 lo 
withdrJw lrom llw c,1~c. (The wrll of 
mi.lnd,111111~ ,,l~o .1cldre~~(·d ,IIH>lhc, lm 1c 
which dot', not cor,co,n 1min,w·cd 
motorl~I C"OVNJHC), 

The Alah,111h1 Supwriw Cour I ,tek· 
nowlcdgcd th,11· low(' v. N,1t/c)11w1dc /11-
S(lmnc<' Company. 521 So.Ld 1309 (Alo1, 
1988), provldl'~ ,11f,1hlllty ln~111Pr with 1he 
;ib.,oluu, right ICl l'let I nut to p,lrtfcip,llC 
In the lrinl of 11, 1nw11•cf\ rl.11m ,1gi1ln\t 
dn undt!rl11,urt-'d motorbt, provided !ht' 
clcc.tion I, tlmci)'. 1 he courl wt'nl on to 
11ote thal .ihhou11h .in in~urer m.iy elect 
10 wilhdrt1w W1rv Nrly in the cJ,c. J~ 

ALfA did In thh c.1i;e, Lowe does not ,c. 
quirr th.it it do •o. Thr in~uwr h11~ the 
option 10 wirhclr,r,v from the <.:il~C within 
any re,rn>nilhlP time ,lhN ~C'rvlcc of pro
ws<;. Whelhor the in~urrr\ mo1lon to 
withdraw b tlrnt•ly m,1du 1, lt•ft to the cfb. 
t.rl'tlOt1 of tlw tri,11 tourl . I he wurt ,t,Ht>d 
that 11 bcllrv('cl ''th,11 It would 11ot be 
unre,hono1ble lo, the ln,urcr to p,1r-
1lclpt1te In 1tw l',N' for ,, IC'r1Hlh c,f time 
~uffirl<'1nt 10 cn.ihlc ll to in,ikc ;i mc;rn 
inBful delNmin,1tion ,1~ to wl1ctl,er It 
wou ld bl' I 11 lfi, lw~t lnwrt•st t<l with· 
d,.iw." 

The c.:ourt noted that in thi, ins1,1nrn, 
ALIA w .. 1r11t•d oul ot thu UhC, Gut only 
if lt wultl nmnllClr lhc prow<•,i,1011 of lhe 
cnse throuf!h thc, cll,coV<.•1y procc~~ Jncl 
l,11er Intervene i( II de,ired 10 do so. The 
~uprernr court lwld tlMt thl' trl,11 rnun 
h;id no authority to grr1nt th1> motion ii\ 
J>t>\IUl"l:'n by Al rA. Tho fll'tltlon for writ 
of 111.1r,d,11nu\ WJ\ dl'Owd. 

Justice Jone~ concurwtl '>JW<.rally, not 
fn14 thM the opinion of !he suprcllll' court 
did not preclude ALFA from wi1hdraw 
lng ,1\ ,1 r.irty to tht• ll11g,11lon rvcn ii\ or 

T hP 1\/i1b,11rr,1 I .1wyC'r 

tlw cfa1e of the ~upreme court\ opinion, 
provided It 110 longor lnslsh upon 1he 
t.ontlltron~ al!.iched toils previous with· 
dr;1wJI Jtlcmpt. Ju1ticc Jone\ furthrr 
~!Jtrd hi~ opinion 1h.11 the di~netion of 
the trial court, with re,,pec-1 to the timt'
line~~ of the underln\urro cc1rrlcr\ with· 
c.lr.iwal. ~houlcl 1,c fiber.illy e11orc:i~cd in 
favor uf dlluwing the nl~urcr ,, rc,1!t011Jblt• 
time within which to wnducl the noc..r<,
~,uy di\cOvNy .ind cxerciw M Informed 
di"retlon concerning w1yin11 in the 
lltig,llion or wilhcr;iwlni: from the 
lltt11:11ion. 

Conclu sio n 
Whll" thc.: Alilbum., Supreme Court 

h.,~ r<'solwd ,ewr,11 of the puallng i~ 
,ue~ involving underinq1red motorist 
rowr,1110, lhl\ c1tP.1 of Al,1bamt1 lolW re
m,11n, in ti\ adol1.>\ct•nce. It i'i 1he fa'it~'il 
Hrowing body of dvrl 1,rw in Al,1b,1ma al 
the prc~cnt lime, and urrdmtbtcdly It wrll 
conttr1uo to l,rkc form In the rnonth~ c1nd 
Y('"'' 10 rnmc . • 
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1989-90 Mandatory Continuing 
Legal Education Commission 

).tllll'\ R. 5c,1h•. Brc,oll. G. I lolmc, Ch.irh•, M. ( rook 
lh,1111,c,,on P.O. Bm 290 PO. Bo>. 711 
207 MonlKOffil'ry 'it., Str 1250 M1Jbllc, 1\L 16601 MuntJ(onwry, Al Hi101 
Montgom1>ry 1\1 H,104 .J 3.l•b75 I UJ4 6500 
265-8'i73 

John Oc1vid Knl14h1 
I, M,1~on D,wis 
P.O. Bo>. 55727 MCLE Commission Staff 

2ltl D0wnww11 Pl.11,1 Bl1mfngh,111,, AL 35255 K111lh H. Norm.in. di1ccror ot progr.-in,~ Cullnli.ln , Al 15055 9rn.su-1 Al.,barn,1 51clf(• B,11 731H M7 
C.POrj,\P W. Ro)'E'r, Jr. P.C ). llox 671 

Ru(th R. Smith, Ir. Mo11tftcrnwry, Al 16101 
P.O. OrJwPr .21211 P.O. 13rix iCJJ (lOS) 16'1-1515 (800) 392-56(,0 
Doth,111, Al J(1 i0.2 

I IL111tw ill1;11 AL 35604 

793-2•1:M 
5i6-03 1·1 Di, 111l' Wt• kl 011, ,1tl111 irmt r,11 IVl' .1~~i ~t.1111 

ior I llOftt,111), 
Ly11r1 Robctt~on l,1l k~o11 AllhUr F. Fitr, Ill AIJb,Jm.:i ~t.ite B<11 
P.O. BO)I. 10 P.O Bm; 5fl0 P.O. Bm. 671 
Clayton, Al ibOI(, Anniston, Al 36202 Montgonwry, Al. 16 IOI 
77S-J50fl 2 J7-l871 (1051 lh9 l'Wi (800) 392-5&60 • 

ALABAMA STATE BAR 
Announces Three Exciting, New 

1990 IN I RAV Adventure Programs 
Spring, summer, fall ... no matter what the season. we have an exclusive adventure just made 
for you and a group of friends from the Alabama State Bar. 

Western Madltarr11no11n Air /Sea CrulH - Deparllng May 1990 
Thie two-week cruise aboard the Sun Viking takes you round-trip 
rrom Lltbon . Portugal, 10 Polmo do Mollor ca, Spain: Noples, 
ClvltavecchlaJRomo and Llvorno/F lorenco / Plee, Italy: 
Vlllefranohe/Nlce/ Monte Carlo , Franoe: Barcelona and 
M11lo90, Spaln, and Olbm llor. 
From $3099 por porson, doublo occupancy 

from New York (JFK} 

Midnight Sun Exprel8 ond Aloaka Paaeego
Departlng August 1990 
A 13-day Journey Into Alaska's untamed frontier. Fairbanks. 
Midnight sun Expresa train 10 Donall Park and Anchorage . 
Boord lhe Pnclflc Prlnco11 rn Whittler ror o seven-night cruise 
to College Fjord and Columbia Glacier , Skagway, Juneau , 
cruise Endi cott Arm , Ketchikan, cruise the ln lll de Paa&age to 
Voncouver . 
From $2649 por porson, doubro occupancy 

from Fairbanks/Vancouver 

,\ 14 

Wings Over the NIie- Departing September 1990 
This 14-day adventure olfera the best ol Egypt, the best time 
or year. Cairo . Fly ovor tho Gulf of Suez to St. Catherine's 
Monastery . Alexandria . Four•nlghl cruise on a Sheraton 
Nile River boat from Luxor to E1na, Edfu , Kom Ombo and 
Aawon, lncludlng throo mools onch day and all &horo 
excursions during tho orulso. Spoclnl round-trip air excursion 
to Abu Slmbel Included at no oxrra charge. 

From $3499 per person. double ocoup11Moy 
from New York (JFK) 

-· FOR MORE INFORMATION, SEND COUPON TODAY --
Alabama Stato Bar Rush me more information on: 
P.O. Box 4156 U Western Mediterranean 
Montgomery, AL 36101 Cl Wings Over the NIie 
Or cell 206-269-1516. 0 Midnight Sun E?<press/ 

Aloske Pessago 
Nome ______ _ 
Address. _____ _ 

City Slato ______ Zlp __ _ 

Area Offlce 
Code (_) Phone ___ _ 

Home 
Phone 

NrJ\·t•mbtH / 989 



Alabama Civil Practice 
Forms 

BY ALLEN WINDSOR HOWELL 

SAMPLE PAG ES 

Now wilh its 1989 supplcm l.!n!, 
Alabnm n Civil Practice Forms 
contain s more than 400 sample 
forms covering : 

v over 120 damage actions 
v service of process 
v state tax .1ppcals 
v equil,1ble remedie s 
v cx.trJordinory writs 

v rclca :ics .:ind power s o( attorney 
v collt:ct ions 
v note s, mortgag eb, deeds 
v and more 

Keyed to the Code of Alabomo, Alilbama Civ il 
Practic e Form s con tain s case citations and helpfuJ 
law nol<:S to guicfe the attorney in further re
senrch. Intended as samples only, the forms in
clu de variations ,md c,ptlonnl lnn guage for taJlor
htg form s to client nc t!ds. 

$75.00* 
580 pages , hardbound, 

with 1989 cumulative supplemen t 
1986, ·1 he Michie Compnny 

N1 t1A•l ~ 6fllll tll lli . ..... i. JI, !!1*11 
t I I I 

t J • I 1h1111• ..... tl•lflt ........... ., ti..;IJOHTI' Al,A11~1'1A 
Ill 'flO i IM 1111 ( 01 fl I HIii 

' I • • r ... ~-
' 

·n, e Michie Co mp.,n y s,,IC$ rcprc sc ntillivc 
(or your .ire;, i~: 

JAMES R. SI IROYliR 
r.o. Box 346 

Wiltionvlll c, AL lS 186 0346 
205·326--9899 

OR CALL TOLL•f'Rl?E 1·800-4%-3410 
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cle opportunities 

9 thursday 

COi i ECTIONS LAW 
Mobi le• 
Al.1b,1111,1 Bar ln~tltute for Cl E 
Credits: 6,0 
(205) 348•62 IO 

9-10 
APPELLATE PRACTICE & ADVOCACY 
I lihon Rlwr,; idL• & lowt! r.., Nl.>w 

OrlL•.in~ 
T11l,1111• I ,1w Srhool 
Cr<>dits: 10.S Cost: $295 
(504) UuS-5900 

BANKRUPTCY & REORGANIZATION 
l)ur11I 11111, N\lw York 
Pr,1ctl~ing I ow lnstitut(! 
Cwdlb: 11,0 Cost~ $450 
(21l) 765-5700 

HEALTH CONTRACTS: 
NEGOTIATING IN THE 1990~ 

h.11rmo111 Hotel, Chicago 
N.111on,1I I tc,1hh I awyt>n, A.<;~odntlon 
Crtidlt\: 12.(1 Cost: i425 
(202) fl 11-1100 

10 friday 

fRIAl PRACTICE UPDATE 
T11~r.iloo~,1 
Al,1h,mM Tri,11 Luwyc,~ A<.soci,1tion 
Crt•dlh: 10 
(205) .!&2-4 974 

DEPOSITIOr,. TAKING 
Colony 'if111a11• I Iott'!, Atlant.i 
l11<,t1lutl' for Contlnuir,g l.cgJi Edu<,,. 

tlon i11 GL•orgla 
Cust: $95 
(40•1) 542-2522 

316 

COU ECTIONS LAW 
Birmingham 
Al.il>.ima Bar ln~llllltf' tor CLE 
Credits: 6.0 
(205) 348 6230 

SCt'-IOO L LAW 
BirmmghJm 
Alabanrn Bai lns11t11te (or Cl F 
Crecllt": 6.0 
(205) 346-6230 

ESTAl'E PLANNING 
13irmlngh;im 
AldlMlllB anr ln\tilulc for CL[ 
Cwdlt,: 6.0 
(20'i) 348-6230 

CRIMINAL LAW 
I l,1tbun C~nter, Uirn1inxh,1m 
Cumberland ln~titutc (01 Cl~ 
Credit~. 6.0 co~ t; $95 
(205) 870-2865 

11-16 
BASIC COURSE IN TIUAL 

ADVOCACY 
Kl'Y Bridge Milrrlou , W,1,hl11gto11, DC 
A,soC'l,1tlon of Trldl l ,1W}'{'r~ or 

AmP1ica 
Crl!di ts: 38.8 Co~t; $600 
1800) 424-2725 

13-14 
EMPLOYMENT LAW CON fERENCE 
Dltl"l' l·lotel, Chli JSCl 
N,1tio11<1I Employrient t .1w ltN IMe 
Crl•dits: 12.J ( mt : $'iSO 
(415) 924-3844 

15 wednesday 

RF.Al ESTATE LAW 
fll1111lnghJ111 
Al.ihr1m:i Bar 111!,tllulc> for C I F. 
Credit~: 6,0 
(205) 348-6230 

16 thursday 

TRIAL STRATEGIES AND ISSUES 
(video replay) 

Florence 
Al<1bama Br11 ln,titult! for Cl r: 
Cwdlt,: 6.0 
(205) 340-<>230 

EMERGING ISSUES IN HEALTH 
CARE LAW 

llirmlngh:1111 
Cumbcrland ln,lltllle tor CLE 
Credil\: 6.0 
(205) 670-28&5 

16-17 
INSURANCE COVERAGE FOR EN-

VIRONMENTAL CLAIMS 
Westin I lotc•I Copll1y Pl,,lcQ, llostor, 
Defl.'n~c R<1,l 1,11ch lrh tltut c, Im .. 
CreclH~: 10.9 Co~t: $395 
(312) 94•1-0575 

FEDERAL TAX CLINIC 
Paul W. Bry,mt Conh!rt•nce Center. 

rusra loo~a 
U11ivl!1~1ty of Al,1b,1m~ 
Credit~: 12.0 Cu~t: $ISO 
(205) '348-6ll.l 

17 friday 

TRIAL l'RAC1 ICE UPl:>ATE 
D01h,1n 
Alab,1mc1 Tri.,I lawyer~ A~\O<.'i.ttton 
Cr~llt!>: J.O 
(205) 262-.J 974 

REAL ESTATE I.AW 
MtllHgome, y 
Al.~b!lrn;i lfor l11~tltt1tt- for Cl ~ 
Creditl>: 6.0 
(205) 348-6230 
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28 tuesday 

BASIC PROBATE IN ALABAMA 
Mobilt• 
N.tt1on.tl 1311,lnc~~ lmlllllh.', Inc. 
Crcdib: o.O Co•t · $98 
(71'i) 8j5 8515 

29 wednesday 

BASIC PROBATE IN ALABAMA 
Bi rmlnRh,1111 
N,1tin11,1I uu .. 1,w~, ltutllUll', lnL. 
Crl!dits: b.O C'o,t: $98 
(715) 835-8525 

30 thursday 

BASIC PROBATE IN ALABAMA 
1-iuntsvillo 
N,1tior1.il l3u, 1110\~ lnstllulc~, lnr . 
CrNllh: 6.0 Co~I: $98 
(715) 83'i·H.'i25 

S CORPORATION: FROM CRADI E 
TO GRAVE 

Birmingh,1111 
Curnlwrland ln,rltutf' to, CLE 
Crl'{lit-: &.O 
(205) 870-.!865 

1 friday 

BASIC PROBATE IN ALABAMA 
Montgcmwry 
Nr11iun,1l lhi~lllt'\S lrl\llllllO, Jrw. 
Credits: &.Cl Cosl: $98 
(71 Sl ll J 5-8525 

I ht• Al,1h.im,1 I .iwycr 

JUVENILE LAW ANO PRACTICE 
Blrmlngh,.1111 
AIJbc1111.i B.ir l11s11tutc fo, CLE 
Cwdits: &.O 
t2os1 348,6.! m 

BANKRUPTCY LAW 
Bir mingh,1m 
Al,1h.:ima B,1r Institute for Cl ~ 
(1('rlit\: G.O 
(20.';) Mll-<>210 

TRIAL PRACTICE UPDATE 
Hw1twl llt1 

Al,1l1.11nc1 Tdc1I Lawyer~ A~socl,lllon 
(.!05) 262-11974 

1-2 
Wl:l:Kl:ND WI fH TME STARS: THC 

BES1 OF ATLA 
I l lilon, New York 
A~~<1rl,11ion of Mal L~1wyi,ir~ of 

Arm:rl, ,, 
Co~t: $350 
(rcdlt,: 8.8 
(800) 424-2725 

6 wednesday 

PERSONNEl./1,ABOR RELATIONS 
Adtnlr·,11 Son1m1•~, Mt>blle 
(111 llbl'r l1111cl l11~rltute frn CLI 
C'rNllt~: 6,0 Cost: $95 
(205) R70·2865 

7 thursday 

FORECLOSURE AND REPOSSESSION 
Mnbrle 
N.ttional Bu.-.ine.-., ln\lituw, Inc 
Ctl'dib: 6.0 Co~t: $9EI 
(715) 835·85.!S 

TRIAL SKILLS 
I luntsville 
Al,1bo111a f3c;tr ln~iitUI<' (01 CU 
Cr1•dl1.!i: 6.0 
(205) 'l48-6230 

·rRIAL STRATEGIES ANO ISSUES 
DothJrl 
Al,1bama Bar ln~ti tutl' for Cl L 
Credits: 6.0 
(205) 348-&230 

7-8 
PROSECUTION & OEF6NSE Of A 

LENl)l:R LIAB1l1TY LAWSUIT 
Atl,111tJ 
American Law IIHtl1uw-Ar11orlcu11 B.tr 

A~~orlation 
(115) 243-16()() 

8 friday 

LABOR LAW INSTITUTE 
Sheraton Century (rn1e, I lotC'I, 

Atl,111td 
111,liHII<' ro, Co11tl11uirig I c11,1I fcluc ,1-

tl<>11 of GeorBl,1 
Co,t1 $115 
(404) 542.is:n 

TRIAL SKILLS 
Birmingham 
Al,1':>ctma Bilr ln,tuulr for Cl F 
Ctctlib: 6.0 
(20'i) 348-6230 

1 RAPS AND PITFALLS Of CIVIL 
PROCEDURE (video rcpl.1y) 

Onlh.in 
Al11fn1m11 Bar ln~tltulc for CLC 
Ci'cdlt~: 6.0 
(205) 348·62.10 
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cle opportunities 

ANNUAL TRIAL PRACTICI: UPDATE 
Mo11tw>111ery 
Al,1b,1111,1 lri,11 L.1wyer, A~~ori,111,m 
(20SJ 2&2.,1 q7,i 

FO RFClOSURE AND REPOSSESSION 
Mon1110111Pry 
N,1t1t>tldl Hu\tnc, ., lnst11u1r, Inc:. 
C 1l'tl1t~: r,.o Co~t: S98 
(715) 8".!5-fl5]5 

PERSONN~LILASOR RELATIONS 
11,uliwl C1•111ur, Bl1111h1gh<1111 
C11mh1wl,111d lnsllluw fo1· Cl E 
C'rrdlh: b.O (05 1: $95 
(2()5) ll70-28CJ5 

11-12 
NATURAL GAS LAW 
Wet,ltn, D,111,1, 
Suuthw1•'1Nn I egi1l I uu11d,1tloll 
C.rt-dlh. 11.2 
121-IJ bll0-2J77 

12-15 
SCCUR11 IES RECU l.ATIOl'J 
W<>~tln, D,111,1' 
',oulhwt•,wrn Legal I ou11d111ion 
Credlb: 22.0 
(lH) 690-.2Ji7 

14 thursday 
TRIAL SKILLS 
Mun l~Orllt'I y 
Al,1h,m1.1 Br1r hhtlt11te for Cl F 
Crotllt~. b.O 
(:205) 1413 b.lJO 

ADVANCED TRUSTS 
l{,1111,1'1.1 Civil Center, Bi 11"n I llRl1t1111 
CtttnbPt l,mtl ln\tltulc lor Cl F 
C rl'flit \' u.O C"o~I: $95 
12051 070.2n1,s 

14-15 
BANKRUPTCY AND 

REORGANIZATION 
I lolld,1y lt111-lh11t111, 51111 Frnnrl,rn 
Pr,11 r1~1n1,1 I rlW lm(lllih.' 
CtL•cllt\: 12.0 CoM: $450 
(.212) 7c,5.5 700 

3 ta 

15 friday 

TRIAi SKILLS 
Mohilc 
1\l,1h,1m.i B<1r lttsli lllh' tor CI f 
(lt'(liti.: 6.0 
(205) ':i.18·6230 

EVIDENCE FOR THF TRIAl I AWVER 
Colbcuni Raman., Inn, /at k~rn,, 

Mh~hsippl 
Thr University ol Mls,1.,.,Jppl Co11tl11U• 

Ing wg, d faJucJtlon 
LM lll~: 6.0 
(601) 98i-G'i90 

TRIAL PRACTICE UPDATE 
A1111i,1011 
Al,1b.irn.1 Trial I ;w,·yer-A,\rn t,111011 
LW'il 262-497•1 

CIVIL PROCEOURF 
11,11 he, 1 Center, B irm1n11h,1m 
CumhPrlanrl lnslilult.' for Cl [ 
c mH r,: G.U Co~t: $<J5 
(205) 870-2805 

18 monday 

TRIAL STRATEGIES AND ISSUES 
(video rcplJy) 

T1N:,1loo,..i 
Al<1h,1m,1 BM ln~lltutl' for Cl I 
C redils: G.U 
(l05) J48-6230 

19 tuesday 

Ml:DICINE FOR LAWYERS (video 
repl,,y) 

11.l~l ,,loo,a 
Al,1h,1m,1 B;ir ln,;1itutE> for c I r 
C. wdi ti.: b.O 
(205) 148 6230 

TRAPS AND PITFAI LS OF CIVIi 
PROCEDURE (video rcpl,1y) 

ILl\l ,1loo~r1 
Ali1b,1111a B.11 Institute 10 1 c I [ 
C:wdl ts: f,.D 
(.!05) i48-62 IO 

15-19 
ESTATE PLANNING 
Font,1it1hl1•,111 11111011 11011.'11 Miami 
Mf11mi I aw ('1•111111 
Credit,;: 211 
nosi 28<1 ,17<>2 

18-20 
MlDWINl ER CONFERENCE 
Wynft,"!y 11011'1, R1rn11ngh,in1 
Al;1bam11 lri;il I ,iwyt•r, A\,ori,1tmn 
(205) 2b2--l 974 

20-27 
ANNUAi- WINTER SEMINAR 
The 501ou me, ln11, J,1l k,m1 I loll• 
Cumbed,mtl 111,rlrul" fw Cl r 
Cledit\: IUJ 
(205) 870-2865 

21-25 
MIDWINTER CONVFNTION 
M,1rriott Oilando Wmltl C.c111t•1, 

Orl;in<Jo 
A%oclatlo11 of Trl,11 I ,1wy11r~ or 

Americil 
taooi 42,1-2ns 
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-Alabama Supreme Court-
Notice to Attorneys and Their Staff 

Your ,1Ucn1lon 1~ dlrt'c 1t•d lo ,1'Vt•1,1I pm
vi~itm\ o( 1he> ,1pr1•ll,1iv I ull' .. , whit h will 
help In pror<!~'>in)I your ,1ppo,1I: 

13rlcfs- numlicr of copies, color of 
l overs, etc.: 

Regular ;ippe.1ls-,1n m1gin;,I .ind four 
ropie .. (if ,1ddl1ion,1I rnp lt>, ,II<' re
quired ,,ftt'I ,uh1111, .. 1on, ymu offltt• 
will be notiliPdJ. Kull• 32, ARAI', pro
v,dt•, lor tlw tullow1111:1 color ut roVl'r, 
w be u,ctl on hricf,. It ,Iv.ti l,1blf• 
.ippl'l l.111 tllll ut>, ,1pp, ·111 •1'/ll'd, lntl'f • 
vcnor or am1cu, curi,ll'/l{reen, rC'ply/ 
1u.iy. !The rule, do 1101 lnclit,1tl' ., col
or for 1he ttM't of rt•hP.iring hrfef,, hut 
whitl' 1, su1.uw,1c>d.1 IC"t•r1ificJ1c• of ,m
vkt• ~hould «;ntilln n,1nw. iltftlrl•, ... 
phonl' numlil•t ,md p,1rty rcprt•,,•11lt•d 
for ,111 wrwd.) 

Petition for \~rlt or <.ertior;irl - ,111 
urlglr1r1I .,nd C'l11h1 rnr,li•s m 1lw pr1l-
1ron ,ind ,uriprnllng hrlr.f. No color fnr 
lOV<.'I" i, requf,c,d, hut If ,11,y c olori-rl 
ccJVC•r I\ u,,.,c1 pl•lltlrnwr/blul', rr>,pon
ciPnllrPd. 

l'clltlon for writ o ( 111,lndilmus-,m 
onMIMI ,.111d 111111• copll'" of Llw per 1-
tlon ,11,d ,uppcmln111Jrle(. (Cc11llfllim• 
ol ,c,vlt e ,houfcl cont.1in 11,11111\ .irl
drr~s. phonl' numlwr and p,11ty wp
tc~t'ntrd ror ,111 \l'rvt 1tl. l 

P11tilion for pcrml ~Ion lo appe,,1-
,111 orlMln,,I .\ncl nine cople~ or tlw 
pctillo ,1 and supporting briel. (Cmil 
rlc.11r of service ~hould ro nt11l1111,1mc, 
,,,klre~s. ;and phon<' nun1bPr ;u,d p,111y 
fc.'piC'SentC'n for illl ~rrvad,l 

Docke t foes: 
j, 100- lfogulnr a11r1tt.-1I 

50-Pctltion for w ril ol <.l.'flior,ltl to 
court of civil ,,PpI•al~ (No 
docket fee ii required on c11m, 
in.:il certs.) 

SO-Pc1llio11 for wn1 of rn,ind.imu, 

50-Pl'tr lion for permic,~1on 10 

ilppeal or pe1i1ron for permi'>
sion to appeitl t\ Kt,1111Pd, an 
ddd11ronal $50 I, duu.J 

h tcn~lon of til'llc for ming brief& on 
.ippcaf: 

One ~even-day e><1e,,.;lon ol lime, ;i, 

provlclPd by Rule 31(rf), ARAP, m11y hr 
1:1mnted for the appell11nt\ bril.!f, llw 
,,ppellev\ brief il nd Llw ;ippPll,111r·~ 
roply brld . Rcquc~1 fur cxwn~lon will 
be gr,m1ccl over the t~lephono; how
ever, the 1:x1cn~lo11 mu~1 /11: w nflml('c/ 
in wrlrlng lo this oflicc, ~1.111ns 1he ex• 
,tel diltO yow brio( is dL1e, und ,1 copy 
of 1he conflrm.1tlon letter ,C't11 10 op 
pmlng rnun~f'I. RJr f')(tl.>n~lons, plf'i\\<' 

t ,1ll Sht1ton Mel ,,in, Reb<'c-c,, Norri ~, 
Dl.11w Dt•1111I~ or Lciui ~c Llvings1on. 

Filini,:: 
P,11,N\ ,h.ill lw dePmed filt;ld on 1he 
d,1y of n1,1llln14 If cert ifh id, f f'l;ll\ tered, 
or l.'X(Jrl')~ mull or th1.• United 51.ite~ 
l'o\l,1/ 5<'tvlrc• Is ull llLcd. Rule 25(,1), 
ARAI''. 

Notice to the lri;il c lark when ;ippellce 
hrlcf I\ Wedi 

Ku IL· J 1(,1), ARAP, r<'qUirc~ that the ap
pt'lh.'t:! >1iw nmice of the filmg of ap-
pl'lil•c\ bdd 10 the dctk of 1he lrial 
c.ourl Com pli,111cc with th,~ rule r~ 
n('(rs,.:iry In order (or the 1ri,1I dork 
to knmv whM to forward 1he record 
on JJ)pl:'al to the appellate court. 

Second copy or record on appeal or 
,lppcndix: 

Ruic JO, ARA[~ rt•qulw~ thill the par
tic, flto L•hhe1 ,111 appendix ur a !.CC
oncl wpy of tho iccurd on uppc<1I. 
Thi, 1ul0 mu~, /,e complied wl1h bc
forr ,1 caqe C.il 11 be subm I itrd to the 
< 011n for ii d<'ri~ion. If ynu rtnn co llse 
t h0 srconrl copy of the record on op
pm/, yrw 1/Jnt1lrl m,,kc• ,1rr.1ngemenrs 
with thC> c-ll'rk of th,• d1cui1 r:mm m 
plwtm CJPY thr> mcorrl for you before 
t ht• ,11 lg/1t,1 I rocord o,, <1pp1M I ,~ ~L'nl 

(CJ till\ otflu• • 
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Building Alabama's Courthouses 

The following continues a history of Ala• 
bama's county courthouses- their ori • 
gins and some of the people who con· 
tr ibuted to their growth. The AliJbama 
L1.Jwyer plans to run one county' s story 
In each issue of the magazine. If you 
have any photographs of c<1rly or pres
ent courthouses, please forw11rd l,hem 
to: 

Samuel A. Rumore, Ir, 
Miglloni co & Rumore 

1230 Brown Marx Tower 
13innlngh11m1 Alr1hami1 35203 

Winston County 

The r,eople of Winston County ho1vc ,1 

pro1.Jd r1nd uniquu h!.!rlh1gc. Al rhc time 
of the Ali1hamc1 ~ece~~ion Convc11tion in 
1861, they voleri It> rl!m,1in loy,,I 10 1he 
ferhm1I governmetil. After Alaba1m1 le(I 
the Union, a meollns wo~ held to discuss 
whether· Winbl011 County shoulcl \Peed<' 
from Al,1bnnia. Though no Formal r1c-tion 
was l.Jkcn, 1hr colin ty forever rec:elved 
the sobric'Jlle>I "free ~tall' or Winston:• 
(This story is the ~ubjP.cl of , 111 t11111u.il out· 
door 1heatrical produni on cnih lcd "The 
lncldt•n1 al Lnoney'i, 1,,vcrn," perfot med 
n1;>t1r Doubl<! Spring),) 

Wlnsto11 Coumy Is locmed In 1hc mml 
11111 country of norlhwe,1 Al;ih11m11. BP· 
c.1u~e of the hills, the counly wa~ prim;irf. 
ly composed o( small (,,rn,~ r.,tlwr 1hr1n 
IJf!:\P plantiltion. , ,mrl \ l1we ownl!rshlp 
w;_is r<1rc. ThesP forn,cn. hacl lit tle 111 com
mon wi th the Black IJcll plt1n1or, to 1hc 
~outh. P()llt lc.-1ily they we,0 Jack~oninns 
Jnd bl!llcvcd LhJl no \loJIC could leg.illy 
~cc:ccfo. B.1slc.1llv. they dc) ited to he IPfl 
alone illld rcm.iln neutral. 

However, .ifte, a co 115criplirm ac I w,1~ 
passed in Hl62, Confederate retrulters 
r;in,e 11110 the county ~c!!klng new rnl ll· 
tary recruit~. Many yuuliH rncn of millt.iry 
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Ill 

a,:w were forced inlo ~t11vic1..>. rho sl! who 
rcfusecl were t.,ken pri~omir or cwn ,hot 
Oli the s po l. Some fled 1() lhl' (,.c1Vl'S rlllci 

hill s of the ~unoundlng 1wr ito1y. ::iome 
met.,, Nllturnl arldKe (silll .i local l,1nd-
111ork) to esc;ipe 10 fl!thu.i l lines. Milny 
Wi11~tn11fan~ volL111tccmcl to ,erve In 1he 
Union Army, [ver since th.it tlme1 Win
s1cm Co1111ty has remained n pmclomi
n,1111ly !kpubll c.Jn pol ilical \ lronghold . 

Wl11~1011 Couuty was c.:ret11Pd i=ebru,uy 
12, 113501 out o( tf'rrilnry tilken prlmc1rlly 
fio,,~ Walker County. It~ origln,11 1M" C 
was I lancock C'mll1ty for John l·lancock 
of Rcvollltion;iry War a, ,cl ~l>111atme (;:ime. 

The counly 11Arl1i! W<lb Cl1tll1SeCI J,111, 
u.:,ry 221 1858, 10 hnnor John A. Winston, 
governor or Al,1bama from 1853 to 1857. 
Winston, who wa~ horn In Mr1clbo11 
County "' 1812, ,~ COl1Gider~d 1hc n,s, 
nJtlvc•born Alilbilminn to have bcw.-11e 
i,ovQrnor, (II/en though c1t tho li111e of hi~ 
birth M11rll~o11 County w.1~ p:ir1 or th(> 
Ml~si~siprl Territory. Wlr1ston w,15 ;in ,n
rfependen1 lc.id11r who gained 1he title of 
"vc~te> gowr'nor'' bcc.;1usc of hlG numerous 
clbc1grecmcnis with 1he l,egisl.iturc. rllh 
lcK.tLY ilS governor clrMrlY refl(!tti, lhc In· 
tc,,~c lndcpenclenrP of the hi 11 wun try 
w11,~1on Co1mty cit zcnry, mc1ki11g hiG 
name ;in ;ippmpri:iw c:holce. 

flw fir~, urnnty ,c,11 was e~t;il,li~hcd 
c11 ,1 ~1,c c,1llcd Hm,~mn. OnC1 ~Oltrre al
tduutc~ the ll t111'1L' lO s.,111 Hou~l011 of 
Tt'x,h, Anmiwr d,1lmed tb,111he lnwn wr1~ 
ni1med lor ., locnl fnmily. Coun1y lcadt!rs 
~0011 rnnrlurlecl thr111he location WJS loo 
i~1,lnit#'I ;mrl they mowd thv c:m1111y ~cc1t1 

which 1hey c-<1ntinucd to c.111 "r low,ton," 
three mile~ south ~hrn tly <1flc1 the COlrnty 
lldn'l C t:hc111f!IO, ''New" 1 IOl lS(Ot1 WJS 
lot,itcd 6n rno,e level l,111d ,rnd w;is 111orP 
J(:Ccssible 1h,1" lhe former town Gile. rhe 
wurt hou~c. like II~ pr~f PceG~or, Wi.1~ 

m;icle of hewn 1011~, bul wa~ lmg<u iltid 
hild lwo 5lorie~. No trnce remain~ of thi~ 
covrthou~a. ahlmugh lhl! Ol'igl11;l l lo,;i Ji1il 
il l I louston htlll ~l,mc.l~. 

lJue 10 II~ opposition to the Confoder
,lll! c.t1us(), .1 bill w.i !I lrwoduced In the 
~tc1te Scn.ite In 1862 lo ,Jbolish Wln~lon 
Cou, Hy. The bound.Hie~ or th<' adjoining 
cou11t,es woll ld be extt>nded lo take In 
all bf lhe IPll'itnry of Wln~ton. 1hi~ b,11 
passed by " vow of 21 1t1 I. A simi la, 
resolution W,b proposed In lhe I l<rn~c, 
hLII Wf11~to11 County wc1~ spilr<:(I dlssolu· 
t1011 by" Vof(• lhc,c ol 4 ~ 10 26. In later 
ye.in, 1lw L!.!g1~1 •. 11u1e did renwvc .1 por 

Samuel A. Rumore, Jr., is a wnduatt.> of 
1/w Unlvrm/1y 0 1 Nmro Dame and 1hc 
Un/vcr~lty of Alc1b.tm1J Sc/100/ of /.Jw. f la 
\(·rvc:rl ,H (nun<llng clMl !pPMin CJ( the 
AliJb<1ma State Bar's FJm fly l.tlW Sec lion 
anrl ,.\ ,n priJctirn In Birr1insh.im 1,vit/i 
the firm ol Migl/on/re, & Rumore. 
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tinn nl Win~ton C minty l,,ncl Cull111.1n 
Coun ty wa~ rrt•,1wd 1n 1877 om of por· 
tion) of Blount, MorR,ln ,ind W1n,ton 
(ountlc, 

Arie, the trc,lllcn of lull111,u, Coun ty, 
t lou, tun w,i.. no l111111t•1 u•ntr,,lly lcK.rll'<I 
1n Win, ton In lflR4, tl1C' I 11Rhl,11111c 
C"illll'<I fur ,, < ounty ,c,11 111,•c 111,n. ThC' 
p1mpl1• w!'rl' In dr1 lti1• ii tlwy w,111!f'fl 
thl'lr rnurthnuw,, I h>l"ltm nr tlw ft<.'ll 

graphic.ii < ,•ntt>r of 1hr county. A\ uhu,11 
In the,c ult•clion,, "1 l'lllt11" wrn1 , 1 IIP 
t:oLmty 1..0111111i,,Jc111cr, tlwn < hc>,t' ,1 ~lit' 
.ii llw "douhlt• , 111i11K," of Clt1.ir Crc•1•k, 
,1 lonfltlnw c,1,nplni; Around. I houMli lh l~ 
site wetb on~ ;rncl ,1 h,.11 f 1111 lc, wc,1 of thc 
t'X ,1( I ( '('111L'I of 11 ll' t OI i 111y, !ht• ,,•l1•c·tlo11 
w,, .. ,1rprovnd. St ll'(1l~ ,lllcl lot~ W('rt"' l,ilrl 
out ,urroundln~ tlw courthnu~n ,1tr, .:md 
lhl:' town bt•t ,1nw Duuli l1• "1111 lnw,. 

Tlw 1lr~1 rnurthmN· built In LJoubl<• 
5p111111, b11111ed AUMll~I '>. tml l. A Ill'\\ 
one wa., rnn.,11 Ultl'd on tlw ,,mu• ,11c In 
18'.14. II w.1~ hulh 01 lt1t,1lly qu,11ru'CI 
,,,nd,1on1•. Ancln•w J,1c-k,011 ln11lc•, 1lw 
leR"l,110t whn h,1d pror,tN•<I the puhlic 
eft,e11u11 to, ,1 rr, 1r.1lly Im ,1h'd , n11nty 
~l'JI, W,I' thL• nmll,ll lor. I hi• tourlhou,r 
to\l $ ll.4-1-1 111 11n ,111 ,1111ll'\ w,1, ,1dcfod 
for S4,0UO. 

In 19.29 ,ubGlilnllill rc_,mod~ling ex-
p.ind1•d thl~ cn11rthou~e. Additions were 
111.1d1• 10 rht• front ,md tcdl' portion~ of the 
building. I hc,o rww wing) were .ilso 
rn1Nrut1t-d of lo<..illy qu,mk!<.I s.ind~tone 
.:ind re,nforcl.'Cl with concrete. The archi, 
lt't t\l r,11 firm for the project wa\ WarrPn, 
Knight & D.iv,~ of Birmlnghilm, and the 
rontr,1ctor w,1\ BurdiC"k & \l\'oodruff. lhe 
t O',I W,l, $70,000. 

A ont'-~tory ,1ddilion wa~ mt1cfo to the 
e,l' lt•rn ,kit• of the building In thc 1950~, 
flllfnM In the .ire,, bctWer n the 1929 
WlllK"· A J,1ll wing w.i, .,cldeci 10 1he rear 
1n 1%.l . And 111 tlw 1980\ ,1 \C•1.ond-s1ory 
wt,odt>n ,1ddltlon w.i~ added 10 the 
1950'~ rnn~trucfion. 

1 lw Win~lon Cmml y Courthouse i~ ii 
KOOd t'Xl1m plc or tht• Noocl.is~icJI 
R(lvlvc1I , 1yll' uf .irr hlH!t lurt.!, The , true'· 
turu cont,1111~ ,1 cl,,~slc.il pedl111c111 with 
.i four•t.0lun111ccl portko, ,ir,d 1he col, 
unm, Mt> T11~tan . The m;iln courthouse 
\<'Cli on conrnlns ii clock tower with J 

ntpo l,1 lopped by , i finl,11. This buflding 
w,1, 11,111wrl to ti,(' Nilllon~I Regi~ter of 
I 11,1orfr l'l;irr~ Augu~t 27, 1987. • 

Don't Risk A Valuation 
Penalty. Introduce 

Your Clients to Business 
Valuation Services. 

John H. Davis 111, PhD, MAL SRPA, ASA, prcsldcnc of Business 
Valut1tlon Services Inc., is the only dcsignotcd ASA Business Val
uation appraiser in Alabmna. Business Voluotlon Services provld l!li 
consultation by rhc hour, nppmlsBI rcport8 tind expert tcstil11or\y 
In casL'S of: 

D Escace planning 
0 Escace serdemen t 
D Marica! Jissolucion~ 
[J Rccaplralizations 
D Employee stock ownership 

plans 

D 13onkrup ccy proccedin~ 
D Mergers or ncquisitlons 
D Buy-sell tlf..'l'CCmcnts 
U Dissident stockholder suits 

ComaccJohn 11. Davis Ill, Phi), MAI, SRPA, ASA 
4 Office Park Circle • Suite 304 • Birmingham, Alabama 35223 

P.O. Box 7633A • Bin11ingham, Alabama 35253 
(205) 870-1026 
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An Introduction to Federal 
Administrative Law Part I: 

The Exercise of Administrative 
Power and Judicial Review 

---·--.. __ ._.... _., .. -·.,...,.,.. 

"\ 
uy William l.-. Andrt-l!n 

\ 
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!P,111 onr of il IWO·Pilrl ,er w,; tlw ,econd 
,11tlc It• wrll appe.ir in rhe )Jnua,y 1990 
A/,iht1mt1 L.iwyer) 

This C'Plllllry h,1s wl llll',~cd 1hc ri~e of 
,in t•normou~ (ede@I burt',1ut 1,1ty. Th~ 
lm11<1c-t of 1hi\ bure11ucrt1cy on conte111-
por,1ry lift'! and afiair,; " ~l1lR8Crl11g. Fron, 
the provl!,1011 or mri, d &ucurlty benefit~ 
to 1ho cllstrlbu1lon of h l~hw,,y (uncb to 
tlw 1cgul,1tlon of Ji1 .1nd w,11Pr polll1tion, 
thf' prrscnce of the fodvrc1i Movcrnment 
1, f<•h ill virtually t.wry t011tC'lv,1hle level 
of Anwri('an \OCiPly. II wuuld bl' no t!X· 

JRgt1r,11it>n, therpiorr, to ~ily tht11 our nJ· 
1km i:i ,111 aclmlni,tr.itlw ,tt1t1..•. Morec,wr, 
thC' 1110~1 ~.il l<mt f(•,11t1rc• or lh,,t adrnlnl· 
, tr.itlw state lie!. in thr ,hPor nllrnhe,; 
IXlWN ,1nd cllvcrslty of fl'Ul'r,11 aclmlnl~tm· 
11w ,1s<'ncle~. 

Tlw .1dministra1lw ,t,lll', h<M1.wr, dirl 
not ,urlrlc>nly blos.,om forth dunnK 1he 
20th ttmtury. hs 1001,; ,Ill' much older. A, 
c,11ly •" 1789, Conwess pt1s,ccl 1wo m t
llle~ which µlaced ~lf111i{lct1n1 Jdmi11IS1r'a· 
tlw rcspon~lbl I lty In 1he h,ind, of feder,,I 
JKPncle~,I N1cwrtlwil!'>~1 the Mlmlni5trative 
br,inch 01 the fou:iJ'al llO\lt'rnmrnt grew 
,lowly untrl 1he pac<.• ur l11du,1ri.1l!.rntlon 
be14;in tu quicker, during tlw latter half 
o( thr l!Jlh century.' As tlw net.'d to con
lrol mo11opolles, prolct.t public ht!allh 
.Jnd regulate tradr wcw, C'ongr~ss rn
crP,t~lngly turned to ,1dmlnlmarlvc 
bodies to which It could clclt'gille Juthor• 
hy to c,m.• for th~ d.iy-10-cl,1y clPt,,ils of 
g()'YCrnlng. Thu~. the 111\t modcm admin
i,tr,Jtiw Jgcncy, the lntcr..t.itc Commerce 
Commf,,ion , WilS cre,llC(i In 1087. Bulld
lnK ur,on th,11 morlel, Congrc~, b10<1dc11-
ed lb [l'AUliltory OVCI ~,~hi dLrri llR 1lw 
v.irly .lOth u•ntury to l11r:lt1dr rood and 
dru11,, )hipping, unfair competition ;i11d 
n,1~cen1 indu!>lrie~ \Uth a, r.irl,o 

The New Deal lt'<.l 10 .1 11t•mt•nrtou~ e>:· 
p,111,1tm of rcgul.110,y powt.'1 ,II the t<>cl· 
Prill lc'VC•I. Rt>Hul.:1tio11 w." Pl\llmdt>tl lo the 
\t•curillcs m.:irkets, IJboi rcl,11lon~. truck
lni.; ,md llw .-.iirllnes. 1 he 1%0s and 
1970,, furthermore, ~.,w n11otho1 leap In 
rt•11ul.itury .Jclivity. thl, time locu~lns prl• 
m,irily 011 C'tMrOnrlll.!nl,11 prolt>ctlon, con· 
,um<'r ~a(c1y and Mldal welforc,. A~ ,1 re-

,ult or ,111 ol 1hese dMlopm<!llh, the roll! 
of fo<IN.tl arlmini;;tr.ilivt• il8l'nt ii', loom, 
l,11}4l' tod.iy in the t1rticu l,1!1on and lrnplL'-
111c111,11lon or publk pt,liry In lhe United 
Sl,He~. 

I P11,1l 1hcory1 howl•vur, w11, r,1ther \low 
In rt•,poncllng to the rlst• ol thc .itlmlnl
,tr,lliVI' ,1,11e. II w.i~ not u111ll 1he At.lmln
"1r,111w Proc!'dure Act (APA} of 1946' 
1ha1 a uniform wt of 1~11,11 prlndplc, W,h 

,1dopll'd for .ipplic:atlon 10 fedeml .igen· 
c:IP,, Tlw AfJA ha, bcto 111t> thr found;:i. 
lion 011 whlth the nulrl of fNfor,,I ;,dmln• 
1~1r.11iV1' l;iw ~t.rnd~. F10rr1 1h,1t bi1~1C' foun
d11tion, Congre~s and the fL'cJer,11 cour1, 
h,M! continued 10 struggle with the ques-
1ion of h<m to control the va~t ,111d JJ<.lrvd· 
,,w ,1u1hon1y plil<'f'cl in thl' hand, of CX· 

ct ut1w br.1nc:h agendt·~. 
Tl1I, ,ll lltll' is 1he fif"<I In ., tWO•f)iln 

~<'ri<'s on fecle,al ndrnlnl~1,,1Llve l,,w th111 
I, clt1 SIRned JS J pti,rer (or 1lw 111meral 
1>r,1clillorwr P,,,t I In thl\ ~t·rie, will focu, 
upon 1he e)(crcise ot 1t1lcm,1k11111 ,mcl c1cl-
1uclrl,1lory pfl'M'r by tcJcrJl ,ll(<'ndc~ and 
the.! ,t,inda,d, ust>d hy the fedt!rJI ludlcl
,uy In fllviLwlng admlnl~1111tJV(> decl1,ion-
111,,k1111:1. P,irl 11, 111 l11r11, will d1~cuss the 
1hrc~holci p1oblen1~ lnvulwd In ob1nln• 
lnH Judlcl,11 review of t11,wnry ,K l Ion. 

I. The exercise of adminislrative 
power 

A. The di&li nctlun bl'lwc cm rulemak
fng and adjudlc.1t Ion 

1 lw co11wn tio11r1I w(1y 10 Introduce the 
nwthods by which ,,genC'lt•, .,, I h 10 dis-
1ii1)1ul,h ,1dmin1~tr.itiVI' rulem,1k111s from 
.,dJudrt Jtion. Rulem,1king h oftPn cle-

,t rlbed a~ qu.1si-legi~l.1ti11e aL11011 ~,nee 
ii rl.'wmhle~ the mdnner In whl<.h ,1 leg-
1sl.i1un' C'n.ich ,1 stillUII.'. l{ulPmilkln~ .trl! 
,1ln1cd .:11 devclop111g pollc y ~t.indards 
;111d nom,, ro, futuft! ,1pplfcil1lon. The 
rrocodurcs for nJlern.ikl11K ilwrt•fore are 
do~lgncd to ?oolidt genC'rJI (,Kr, ;rnd u 
broilrl r,1ngc oi opinion , Ad1111nl,1ratlve 
atljuclicJ1io11, on the utlwr h,rntl, b com
monly trrmrd quJ,i-1ud1n,1f rlut! to h, af
finlly ror luc!iclal pro1..c\,, ArlluclicJtlons 
0(11~n l11volw il de1e1mli1t11inn of wlw1hc, 
J p,11·1y .:iucd In ,1ccurd,1nu• wilh ,1n rxlsl• 
Ing lt•g,ll 11t>rm t1nd, Lliert1foru, Ml' typlc.il• 
ly retm:.pt1ctlve In n;11urc ,111d ,Kcu~.,1ory 
111 fl.ivor 

I. UnrlC'r the Con~titutl on 

Two PMly Su1)1emc Cour, clt•l 1,lon~ in
drt,1tt\ ,it lensl In ii KCne,,11 w,1y, when an 
t1gv11< y 111r1y use qu,1~i,l1*l~l.1tlvc pro
u•du,c, or rm,~l IM' lll l il~I .1cljudl<.:.itlvc 
protecllm•,. 111 I.Dndonur ~. Ocinvt'r,' .i city 
.iitcnt y ordl..'r<.'d the! p,1vin11 nf ,, \lrf'et t1nd 
,1,~e,,<'d the co,1 10 tlw neighboring 
1,mdowner~. S1nw ~omt' of the lot~ were 
lm•gul.ir in sh.1pe, lhe ,1t4f:'ncy w.:,s not 
,1blt• to ron~l~ten!ly Jpply 1 ~lmple rule 
1cl<11lt1H cm1 t1, lron1-(oot,1gc. 1 ht• .,goncy, 
howt•ver, relied upon J qu,hl-lt•gl)lc11lve 
modvl lo ,1pportion the co~,, and 1hu) 
i,:,wv thL• landownc~ noticr ,111d .irt op. 
portunlty to c:ornml!nl only m writing. 
lh&11 rNtlJl•,1 ror .m m.il tie,1ring w.is 
UPn111ci,\ Wfthout 111uc:h ,11111ly,is, the 
Cou, I held thJt the rciu,,11 to want ,rn 
01,11 htwlng tonstltu ll'd ,, vlol,lllon of 
due p1oces~.'· Rather rhan rr lylng upon 
qu;i~l-lt.'i,11~l.i11ve proc('(lure\ 1lw ~ilu,11io11 
dcm,rndcd qua~l-ad1udit aliw proct!-

W/l/i,1m L. Anrlrt•f•n r11r"•n1/y serw~ 1Js 

pmff'ssor o( fow t1I clw LJnlwmlty u( A/.)
l,<1n1t1 Sdwo / o' L.1w wht•rc /w 5pccli1/
i1cs tn cnvlro,w)CntJI l;m J11d admlm~
tr.111ve /Jw. f-lc rt•crivcd liis under· 
gr,1dua1c dvgl'CI! in /975 from the Co//C'ge 
of \,\,bmter ancl Im l,w, degree In /977 
from the Columbia Unlvci,~IIY !ich1:,o/ n( 
/ t11v. Prior 10 jnlning tht• /1111\1 (ilculty at the 
LJnlvN~l(y of Al,1/,,1111,1 In l!J/13, Pro/C~)Ot 
Andreen w<1s dl~i~lant r<'E:ionul c:oumt'/ 
f<>r the U.S. [11vlmmi1t·n1ct/ flrowct/011 
Agency In ALlt1nt,1. 
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durt•, th,11 woukl ,1l(or(I tlw l,indowmm, 
Jn oppo11un11y loror,1l ,1114uri1en1 .incl the 
prr,<H1t,,11on ot evidence 

On the other hr1ml, R/·Mt•/,1/1/r lnve,t· 
nwnl Co. v. Smtf' Ho,m/ m I wmliz,lllnn' 
Involved an orclPr by a ,1,1tl' ilf\Pncy thar 
lnt rl',l~L.ocl the v.luu or ,111 t,1;,,t1blc proper
ty in Denver by 40 pc,umt. Although 1hc 
Jgcncy gJvc the taxpayrr\ no opponunlry 
10 be heJrd Jnd the ordt•r clearly 
drplivccl 1he 1;ixp,1ypr~ of prope11y 
throuRh Increased 1,1x,1tlon, the Own 
found ,w con\tllutlon,11111(11 mlty. J11~ticr 
I lolml', dl\tl111,1ul,hccl lon<ionc•, by say-
1111,t th,11 in thJI 111~1,rnw ,1 rl'l,ttlwly 5mall 
WOllt) Of pl'ISOli~ WJ\ lllVOIVL'ti, who WC!r(.> 

.1t1et t<'d in lndlv1d11.11iy unique wJy,,.• 
Tlw ,1g('nry, tlwrelow, w,1~ il(t11t1lly en· 
g,,~ed In ncljuclinuory J<tion iuc!RinR di( 
IN<•nt 1wr~on~ on tlw lw,i, ur divergent 
,111cl di~putrcl f,1rt~. IJy t'.OlitrilM, f31-
Mt't,1//1c concerned n J.lC!IH'r,11 rule that 
,1pplh•d 10 dll lanclow11er\ In rlw ~dml' 
wo.1y. Thus, 1hc agenc;y Wtl~ n1aking ,1 

polit.y-oril•ntt.'tl dl'<.1~1011 whit h WJ!> more 
IPRi\l,1tlve in ch.iw tC'r 

2. Under the Admlnbtr,,tivc Proce
dure Act 

li11lldl11g upC>n lhi\ co1,~lllu1lon;il cli~· 
tlnciion , c1dmin1.11.11ivc ,1cilon under the 
Adrn1n1!>lrc1tiw Pru(.('Cfurc Act~,~ cha@C· 
11•ri1cc.J cl\ cllher rulemJklns or .icfiud1C'a· 
110n. The object 0 1 n1lt'mt1klnK, of 1·ourSl', 
b the cst,1blishmrnl of \l,1ndard~ for 
tuturc ,11,nlicmion 1,11her rh,111 llw w.ilud
tion or,, p;1nicul;11 pe"w,·~ p,,~, conduct 
0 1 rllgibllily for ,1 IIC'cnw rn pem,it. Con
,;c<11wntly, the i!,!>Ul!~ li1 ,1 wlom,1ki11g cfo 
not gt•1wrc1lly relam to ,peclflc cvidrn· 
ti.1ry ldt.1~, bul fot:u, upon poliq'-lypP 
c onclu"on~ which iH(' dr,,wn from ii 

wide v,1rlc1y of c.ourcr ... Adju,1i(',1tion, on 
tlw other hond, 11~11nlly invt1lvt•, .i Fc1lluJI· 
ly,nri('nt<'d clntNmin,111011 d~ lc-> whether 
,1 p.:111y\ pa~t ronduc l w.,~ 1.iwful or 
wlwthc•r il party b cn1itled to a perm ii or 
litt•nw. 

8. Rulernaking undN lhl! AdministrJ • 
live Procedure Act 

I. Informal rulcmaklng 

lllfol llitl l rulcmakl11g I~ the 111ml COlll• 
111011 w,1y In which 1e11ul,,1lo11i, .:i1e pro 
mulg,1te<I ,11 1he tf>d(>1o1I lrV<"I. lnlorm11I 
1ult•m,1kln1t, al~o known a, notlce--and
rommrnt rulemaklnK, rt1quire., an 
•lKt•nc.y 10 publi,h ,, notlt:t' of propo~ctl 
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rulr111o1king in thr Feder11I Kegistcr o;e11ing 
forth, inter a/i,,. the wrm~ or ,ub\t.inu• 
ol the propu~a1.1n Fullow111g 1hl~ notice, 
the.• ,,goncy rnu1.t "KIW rntcrc!.tcd pcr~on!. 
,111 oppmtunity tu 1.l, rtklpt11e in 1hc rule>· 
111,1kln1:1 through '>Ul)n1hsion o( written 
d,11,1, view,, or il'1!llf'l1Clll\ with or without 
opportunity for or;il p1Pwnli1tlon."11 An 
,1gt•1iry ,~ under no ohlt11at1on 10 hold 
or,1l lw,1rlng\ w11h rc.iard 10 tlll l11form<1I 
,ulvm.iking, allhou11h, In Iii, c.Jbcrclion, 
,111 ,1gc11<.y 111o.1y decide to do (0, 

Afk•1 considering the relevant matcrlJI 
1m'~('tlll>cl by the publl<., the ilRency must 
publi\h bo1h the (Ir.ii tllll' ,,nrl "ii con. 
, he gt:tnt'r.,I statement" of th" rule·~ ba~i,, 
,,nrl purrc,se which,., 1,wm•r.illy ref,.med 
10 ii, ,1 pro.imblc.U In mt1ny in!.tances, the 
nn,11 rule b then ~ubiett to 1ud1ci.1I 
11.Nlew. 

Mo!.t p,c.:imblcs, in rec.cm, ycJrs, have 
bcun lllLlrh n101e de1,1i1~,c1 th,111 the words 
"rnnc l~e gener,11 ~1.itl'ml'nl" would .. ug· 
8<",I Thi, has occurred uecau\e the 
ft'cfor,11 < ourt, durrng thl' 1()70~ heg;in lo 
clt•ma11d a re;,~onc•d cl,,hoMlion of an 
,1g1•ncy\ thinking to rticl the judu .. iilfy in 

rl'vi£1wln1i1 c:omplltJtt•d rulcm1.1klngs.'' 
f t1r1hurmc->r'ta!, the pre,m,bk• .ih,o mu~t rc
~prmd lo wl!ll-supp01INI, 1l1t1tci1.,1 orgu• 
111e1w, mJde by 1he publlt during the 
wmt11<.•n1 perlod.1• Thu,, the courts can 
tlrlt>rminr whether an ,,Keney I,; truly 
con.,i<INlng the commMI~ milclr hy the 
public. 

l11form,1I rule~ proriulg,;1tccl pur..Li.1nt 10 
notlc.P·11nd-common1 proc.cdu,cs ,11c ~ub· 
,t.i111lvu l,1w, bli,Jin1o1 on ,igcndcs, courts 
,111d pdv,lll! parties.'~ I low<:vcr, .m agency 
JlltlY .ulopt ln1erp1C'l1VC ruli'~, p,oceclur;il 
,uh!, ,md general ,·,1tenwn1s or policy 
wllhu111 ~,11MyinR the• rrquiwmrnts or 
notlc <.>-,rnd-comm,mt rultm1t1klnK,'n Suc.h 
1111P~, 1ho11i;1h, do not hdVP llw force of 
l,1w ,111d rtrf.? not lJl11dl11g." 

2. formal rulcmaklnH 

Undrr 1he APA, informal rulrmaklng 
proc:eclure\ ,,pply 10 all ~uh~t.tnllw rule!> 
unlc,\, ,, rule 1, "required hy \l.ttule lo be 
m,1dc <>n lht! rcicord ,1r1N opportunity for 
,11, ,1gcm;y hedrl,,K,"1" A 11 ,,g,,,,c,y, there• 
(orl•, inu,t use ro1111JI n•IC'mnklng pro• 
ccclu,es when irs en;ibl in~ st,l!ute so 
11•qut1(', 

ro,m;il rulemaking lwgin., the ~ame 
w,,y ,, .. inlormal ruhmok111K-w1th publr, 
nmit l' of tht> pro,,o~ctl rull!.1'1 After 

no1ire. hOWt'Vl'r, 1hr rrquirl'ment for 
puhlit comment ,~ wpl,1wd w11h pro
n•durc, which art: nearly ldcmtical 10 

IIH>M' t:allcd for in c1 (or111,1I Jdjudlca· 
tlon.111 I hus, the .igcncy, nw~, hold ;in 
cvldcntlory henrinH wlw(' tho f),1rtles 
h,lVl' thl.' right to prC'SC'nl urnl ,ind 
rtnrumrnt;iry ev1cfonre ,ind cro\s· 
tt>1,1m111t' w11nesw~21 Unllkt• mmt fo1m.il 
.idjudl<:atlon~. however, the ,18l'ncy may 
deddc to receive .111 or p,1r1 or the evi· 
ck·tl<.c 111 written fo,111 as long a, J pJrLy 
woulcl M l be preiudic;rcl.i 1 At the con• 
C'ltt\lon o( thP he,1ri11~. !ht• ,,grncy mu~, 
h,1\C 1,., flnclinH~ ,ind rnnrhl\ ion~ ~olely 
upun tlw eviden1i11ry rt•rnrd producPd 
during !ht• cour.e ul tlw pron.>t•dlng.11 

I orm,,1 rulemakrnf( l(Cl'X'r.llly involve~ 
hru,1d, ,·omµlicatcd qut•,tion, of policy 
whl<.h will ..iffcct sub!tt.1ntl,1I number~ or 
pt•upll!. ForniJI t1iol•type procedures, 
howc•vc•r, Jr'C bNIC'r de\lF;ncd 10 resolve 
f.ic 111.11 disputes hctwec•n a fpw p;irtles 
r,1tlwr thiln to promulg.ill• ,ule,. Hence, 
forn1,1I rulemaking~ typ1r,11iy l(rmd on 
Wry ~ii·)'.1,ly wllh d(Ul'l1\ or J).trtll!~ llW

\l'lllillH wilnc!tst?s and do,cn, ot pattlc~ 
Lo11duc:tir1g lfO!.~·l'X•1111int1llon. The re
quitl!tllOlll of forn1<,1I f11IM),1king, thus, 
o(tcn will resuh in J procvdural morJss 
Jnd, cvcnlu,1ily, 1he ,1l>,1ndonnw11r or r1?
l,111,1tlon of ii regul,11ory proRrnm. 

f>Nh,,p, i1'\ ii reac-tlon to the~(' difficul
li!"i , lhe prNumplmn in ru'em;ikmg cases 
t,wor .. tht• Uhc of inforrn.il rirocl.•durc). 
I Mn,11 rul~1t1,1klng, ther(•foro, b tri1n:1ercd 
,o l1dy by rl , tatu tory prwlslon th.11 (1) 
rl'fl•rs 10 cl he.iring Jlld 12) recite~ the 
wmcb "011 the record" or ~om(' rqulVil· 
lrn1 th,11 rle.irly r('V('ill the intrni 01 Con
HfC'\' 10 require form,11 Jl(O(t'<iure~.H 

C. Adjudication under the Administra· 
I ivc Procedure I\C: 1 

·1. Formal adjudici.ltion 

Tht• Al1A rPq11ire~ tlw II!<' or fo1rrn1I ad
fllclkation only ,n caw .. of ,111 ".idjudica-
1ion rrquired by ~1.1tute to be determined 
on 1ht• rt•cord after opportunily (or an 
,11wncy he.1rlng:'1\ Affoctcd J)t'"011b mu!lt 
be' KIVl'n notltc of the hca1 Ing. which in• 
clud,•s: (ll 1hc tlmo, pl;icc ,111d n.:11me of 
the lw,11 Ing, (2) thC' leg,1l ,1uthorl1y for the 
he,1rlnH, and (3) thC' m,,11('1'> of l,1w and 
liltt a"~t!rtcd.1~ Following notlc:e, 1he op· 
po,lng r,arties al'l! giwn d I h<1ntP 10 ~ ... 
~pond by !tubm1111ng lL'gJI ,1rgumcnto; and 
,1,11emt•nt, tlf fact." 
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I orm,1l ,1djudic;,11lon, ,He µ11•,ldt•d ow, 
l,y th~ aicncy, onr or more mm1bur, of 
th<: body 1h.11 c:omprl~c·, tlw ,ll(CII< y, ur 
,1n A£hnir1i~tr,1tlvt1 L,1w judge (ALJ),H 111 
most l:ihe~. htM<\.'\1•r, lht• pw"di11g o(lkt>r 
is .m ALJ, AlthOU!,ih Alh Mt• ,lgt"ncy Clll• 
µIO)'('P,, they po,,c,, ,1 grl•,11 dt',11 of in· 
dependenc-t.' llwir compc•n,,111011 ,~ fix-
1.-d, not hy tlw ,-1gi•ncy, hut by the Offlct• 
or Pcr .. onn<?I M,in 1gpn,rn1, 1nrh!1wmlcn1 
ol agL•nty rec omnwndat1on~.,~ Funhcr
more, AL), c,m lw tlbc tplinl'd only tor 
"good t ,1u,c" by tlw M111 ii Sy,tl'ni, Pro
tection B0,1rd.10 Al h ,m• ,1,~1g1wd 10 
t,1-.e~ In ro1,11,on ,md 111,1y not 1wrform 
dutl!.!!-whit h .ire 1nco111p,1tiblL• with tlwir 
1ud1t1,1I 1<•,pon,ihilitic-~.11 rl11,1lly, ALI, 
111.IY tlO I lw ~UpNvi~ed hy ,111 ,18l'l1( y of• 
flc f.:il whCJ h,1~ ,111 lnvf'~tlg,1tlw w p10,l' 
rutrn 1.:il rolo.1' 

A p,uty to ,t for111,1I <1clJudlc,11Jon m..iy 
,1p1w,1r In pr.,~u11 o , lh1olJJ.1h rnunw l 11 

,11,d 111o1y prc>,£'111 m,11 or clocu1rH'n1..ry 
cvlcJcnct'.H 1\ p,uty m,1y obo um, 
cx,1111ine uppo,ir,K wl11w,~1·., le, the t1X· 

tent mqu,rNI "for ,, (ull ,rnd 1.111 ,Ji.,. 
do,urc uf the f,1ch:'" Al) , ,1rt• not ,c 

quired, In mo~l 111,1,mn•,, to r1dhrrc t<, 
lhC' ~ilrnC' 1 ulf', ol wldt•nu• whrc h .,pply 
in fede,..il cou rt, . TI1t• APA, 111 l,11 t, 1itrl'rf, 
,m ALJ to tt>tl 11w ''(.1J11y or,11 or docum!'n
tary evldt>nC<'" ,1, km14 ,1, It b 1101 "trwl~ 
v,1111, ir11111,1ltm,1I or unduly ,epctloou,:· "' 

rollowtng th~ l'\.1tl1•nttt1ry htwing. tlw 
ALI ~c1wr.11ly 1,,u1•, ,m lnili,11 d<'d,iun, 
wh,ch w,11,1111, thl "frndinK~ ;md condu· 
,iom, ,ind I lw tl.'t1H111, or h,1,i\ tlwrdor , 
on ,111 the m,11r11,1I h~ut•, of fac.t, l,,w or 
d,~c:relion prC'~C'nl<:d on 1he rt•c.ord:'" 
The lnlti,11 de(l,itln bclOltw, tlw 1111,11 
tlcchion nf llw ,1wm< y llflil''' ,.in ,1ppt•,1J 
Is 1.1kon lll tlw ,1gc11t y.1" On ,1p1w,1I, tlt l! 
Jgc11t y hJ, 1lw pow!'r to undr , 1akt' <If' 
novo review of Ille AIJ'~ lnltl,il Ul'tision.''' 

2. lnformil l adJudlc,11ior1 

lnformr1I ,1djurllc-,1tlrm (nt l111om1,1I ,K · 

t 1on) dcs<.1 ilw~ iJII J14ency rlPcl\ 1011~ 1101 

crwomp,,~.,cd by rul1•n1,1klr1g or Im m,11 
r1dju<llt.Jllcm. It oftt•n i11t luch.!, tht• pro
cessmR 01 .1pptlc.,11011, Jnd L i,1lm,, tL•,h 
,md l11~pe<.1101h, ,1dvin•, ,ind ,imll,11 tOU· 
11ne de< i~ion,. In f,1<.:t, thr v,1,t hulk of 
rE'dNal dec-l~ionm,1k11114 rnn lw IPnned 
mformai adjudic,111011 Dur to tht' widl 1 

v.irll•ty of inform,11 Jdmlnl,tr.tltW dc:t 1· 
,1om, the Al',\ l',tilbl"hc\ no pruc.cdur.11 

lrJ111c1work for lnro,mal adludlcatlon. I he 
protedun.:~ governing lnforn1,1l ,1djudlt,1· 
tiun, lh<'fdt,,c , wfll be rho~c. I( .:iny, P,t,1b, 
lhhPd hy statUle or hy th<> ;igenry, re
c1uired by the Con'i litution or lmpowd by 
tht• juclic,ary. 

O. Agency di crelion in choosing a 
procedurJI mode 

M,my .ig1mdei. ofwn confront ,1 chortc 
bt.'lwt'l 1n tluopt1118 a sub~tanliV(.> rule 
th,ough informal rulc111,1kl11K ur ,1n-
11ow1dng a Rencr.:il principle or l.iw 
1hro1111h formal i.lcljudlc,Hlon. Such a 
t holc:e only will ;irise, of cow~e. Whl•r, 
1111 ,igenty I, VP'ilf'd with lhe s1a1U10ry 
Ju lhorlty 10 bolh promulRate ,11bs1.1ntl\il.• 
rul<•s .ind ,Jdjudic:JII! c,1'ies deallnR wi lh 
tlw ,;,1mc ~ubicu 111,111er. 

Whi le the (cdcr..il coUl'lb h,,vc• c'>.· 
prl's~rd ;i srront1 i,refo,cntc rc>1 lhc rult•· 
m,1king modrl wlwn It co111c, 10 1lw 
< re.:ition of law, they recognilC' that not 
L'vory new principlt:' of low c.111 lw t,1~1 
111 the form or a regulation. Mnny prob 
il·111~. for l!xarnple, c,rnnol be ,1nt1c1patl'd 
until prest!nted In the conte>.t of ,1 rt-ill 

c N'! , Or ,in Jgcnc.y lllJY 11ot h,ivt! had 
t•nough C'\fWrit'nu• wit h I JJroblem to 
t%1hll,h ,1 rigid rule prior to lhe atlju<.li
<.,ttlon ul <1 wnnPtc> con trovcr,y. Conse
quently, the lNfl•rill rnu rts haw nor im• 
po~ed ilny Inflexible r,•quirement thill 
,ll(l'nt ie, c,1,1blbh gt1111no1I rule, of l11w 
,oh•ly 1hrough rulc111,1king.~o tn \horl, 
,1gcnC'lc>, h,1vt' dl\crerlon to .innounce ii 
rww principle hy mr,,ns of rule,nakn'lg 
01 to ,11111ounr1> and .ipply ii new pr,ncl
plt• viJ Jdjudl,,111on.'• 

II. Judicial review of administrative 
decis ion !. 

I\ . Qu<'~tions of l,1w and policy 

1 lie APA tlc,1rly ,til lL·~ lhal i1 reviewing 
mu n ~li ,tll dctlde ,lll rl!lvv,1111 que~tion, 
o( l;iw;11 Thu~. If ,111 ,1go11<.y's ~,atuto ry ln-
11•1 pn•to11ion I, lncon,btL•11 wl rh the 
IMguagi• of ,1 M,11ule, .'l~ viewed in light 
or II\ l<114l,l,1IIVI' hi~wry ,incl its purposes, 
,1 t.ourt mu,1 ww C'ffecl lo 1hr intc111 of 
Cu1111,c~~.~' I lowcwr, 1r ,111 ,111rncy's inter• 
prt.'1,ttf()11 of .J ~hllllll' It ,1drrinhters does 

·rhe Alaban1a Wills IJbrary 
hy i\ ttornl'y,' C'rnnputl'r Nl·t worl 

01ht'r ,mu ltnty docu111cn1~. 
I lh1n111·~ for l nlcr Vlv1u 'l'ru ~•~ 

(49' I J. ll 1111NC' Sulc~ (49'.14 ), Co ndo 
Snles (•193~). ( ' 11111' 1 !?ro l Estotc 
Contructs (•1937), OIMcc l.eu<e Nldt r, 

111c propl'lilII~ ru.l 111ul11ple"-"huh:c nnd 
r111-in·the-blank quc,11011,, 111ul rhcn com• 
po,c utlto,cd doeumu111~ In minurc~. 'rhc 
WIiis Llbrury tC11L 41J.30) piupbrc~ ~lm, 
pie nml complex wills 1irovltl1n11 for se11u, 
r111e cll~push101H ol pcr~unnl cllcc t~ 
1111d rc111ty, c11sh bc~uc~t,, 111111u 

ONLY Illes. lhe grnmini; ,ind cxcn.:1,e 

Ctl'J1!1). Store Lcn~c Riders (•19;\Y), 
Net l ,cn~eN (4'140), Llmll e<I 

l' nrtn ~rs hlp b ('194(,), Scpn-
,,r power, of' i1ppol,11111c111, 
uredil equlvnlcncy 1rus1, 
with Q't IP provl~luns, 111url 
1111 deduction t111s1s, churitu• 
blc remainder m1111~. und 
11thcr d l~p()~lt Ions, 1 h1.1 r~sld• 

$200 
30-day 

money back 
guarantee of 
satis faction 

rnttun A14rcc111cnh (tliJ~3), 
lluslnc~s Sntcs (49117). und 
Shnrohuldcrs Agrcc111cnts 
(,It)~!{), nrc 11v11i111blc l'or 
Alub1111111 111 $2110 c111:h, 
Updutc~ arc rrcc 11\c t'lr.i1 

yuur, $ 10 jlt'r dl~k 1hcrc11f1cr. 
IBM or co1111)11tiblc c<1111putcr~. 

Spc~lfy 5 114" or , l/2" disk. Cull 
lfomkc Wllllum~. (t!OOJ 221-2972 
for l11lom1tt1lon on thcte and other 
pru111111n, lor Aluhumn. 

uury t'MOle muy be thv,dcd lnu, 
equnl or 1111cqU1II shn11!.~ wilh C#~h 
~hnrc hclng glvc:11 111 one: or more 
lxncncrnnc, ourr,1,:llt, m 111 u vuricly 
o( uusr~. Trus,~ ,nny be hlntli11111cd 
or pnr1!;1lly db1rlh~1c:d nr \r1ccit1c 
''lit\ , or muy 111;1 fo the life of rhc 
hcncfichtry. Ahcrnnie 11111! ,11cccw1r 
bcncliclaric\ mJy be •pccihcd ·n,r 
11rugrnm ubo prcµarc) ltvl1111 will 
dcclnrn11om, power, ul u11omcy, 
r~mity 1ree aflid11v11>. "~~c:1 ,um 
m11rics. CJ1ccu11u11 chcc:1.11~1' •• ind 
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1101 co 11lr,1dlc.1 tlw bli1IL1te',; l,111gu,1RC' 0 1 
lru,11,llr It~ pu,posL', 1tw rolt1 of ,11t•vi1w
ing coun i,; linii1C1d. Thr ,11wric-y\ ton· 
,,ruction will hr uplwld if it 1~ ~ulllc 1L"nlly 
1ed,on,1blc1. INt.'11 tf II I~ nut the mo<;t fCJ• 

'i<Jn,1blu lnwrpr .. •t,itton in tilt' t'Y('s o( the 
court.~~ Th<-' ,1111u111it of ifPlt•1C'nte ,hown 
to ,rn Jgl'nc.y'!> lntt•rp1<'t,111on incre,,,e\ in 
CJ\l'S whert• ,111 ,lgC'ncy lnll'rprrt.1tron 
w,1, made• contempor,,rwou,ly wilh thl! 
~t;itutr \ pas~ilKl', h,h bct•n con,l~tentt~, 
.idhPred 10, or lrwolw, qut•,llorb of 
,cienrific or tcthn1t,1I expcrt1,c.~' 

1 he Supt!.!l'tlC Courl tt'U'lllly ,1rt1tu· 
l,,wd ont· ,,11lon,1l0 tor thi, princlph• of 
deference, In Cil~P~ whrre a ,1,1tut1• 1, 
~lh.•111 01 .1111blgllUlh with m,pl'tl to ii p..ir-
1ic ul.ir h~lrr, 1lw Cm1rt hC'livws 1h,11 Cun
f\fE"'iS l,;i,; (iolt1g.1tecl 10 tlw ,1dmlnb11.11iw 
.-iwmry, r,1tlwr ih,111 tht• ,o um , th1: ta,k 
of rlllln11 tlw 11,1p. 1 hu~, ilw .lllt'1l<.y 111L1,1 
111,1kl' ,, polity cliolcl! , ,ind 1ht• fc•dpr,11 
cuUtt~ h.ive a dt1ty to l'cspcct llw lc•1-1iti
r11.11<.1 .ind 1c,1,on.ihl(1 poll< v < hokr, 
!l1,1dP by ,1ri ,1R('l1( y.~n 

0. Qu cslions of f.ic l ,ind th e cxcrcliic 
of discretion 

1. De novo review 

De novo r<.'Vhw or Jl{t•nty findh1R~ of 
f,lll to dctC!tnllfll' whcthrr tlwy r1re "Un· 
wc1rrJnted" ,, ,Hllho111r<I liy 'i U.!i.C. 
§ 706(2)(F) hl 1m lrmitt"'<I ,1111,1tlon,. Such 
lndepcndt'fll 1udlcti11 t.1e1f,nding 1, t .1lled 
for (I) whrn .,n ,1(fmn i~ ,1d1udrt.itory ,uuJ 
1he ,,grncy'\ proccdurt•, lur t,H.t(indlng 
.:ire ln;iclettu,,tt•, OI (,!) Whl'll 11(.'W ISWl'~ 

,,re r.11,cd In .i p,oceedlnf! to enforce 
non.idjudic:.1tory ,1<.1lon .~1 

2. Suh~t1111tlal tlVidcncc 

Rcvtcwli1g c:ourt, will cx,1mi1w ,111 
<1Kl'IICy'~ (altu, il fi11cl,n1-1s undr, 11w s11h
~tc111tl,1I tJVlde11C(' tc•s1 wh1111tiw, 1hr 
agl'ncy ,,ctcd pur~1111nt 10 ~c·c tlo11~ 6SC> 
;incl 55 7 of lhL• ,\ l1A.•n II Is, llwrnfo 1 u1 up
pllrd to tlw rt'Vit.'W or tornMI rulun1akh114~ 
:ind fo1m11I ,1djudlt,1tlorh,•u 

Tht1 Supreme Court h,1~ dc•111,cd ~ub 
~,.11111..il cvldl'nw .,, "mow th.:in i:I nwrl" 
,clrilllla . It 111e,1n\ ~uch 11•lf'V<1nt wicll'nc e 
at; a re.1~011.illlc mind mtghl .-icn•pt .i, 
adequille 10 ,uppntl tl n>nduMon 11\u l he 
(01111 l;1Wr ,1m11llfi<'d 1h1, dd,11lt1011 by 
holrling that ii rtov1<.w111g <.our I may deter 
mine whNht•r cvidcn<.l' b ~uh~1.1n1l.:il 
only ,1hcr C'\.JmlnlnK "wh,11<.'Ver In thP 
rel.Ord 1,rnly dt'lr,lt h Imm ih wt•i11h1:'\ 1 
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A court, tlwrcforc, mu,1 con\ldc , lh!.! 
1cto 1d a~ ,1 whole, t.1ki11g 11110 ,1u ou11l 
not only 1he evidence which ~upports 
1he .1g('11cy's finding, hu1 :iny evident<.> 
1lrn1 conflirl~ wrth rt. 

C:on,i\lent with he llber.il rulC', ot 
wldl'n(e In agency proct>c.tdln!(,, hl',11",ry 
wrden<.l! i~ d~mcd ~uffldcnt to con~tr-
1u1c ~ub,1,1ntl,1J ev,cC'rlCc ,b Jo,,g a~ th<' 
heJ~ilY is of a type relled upon by ,c.i 
,nn,1bly pruclen1 pe·sons in co,,duclinR 
their own affair;.n 

3. lhe arbitrary/capriciou test 
In >ilu.itio11~ where .:in asency took ,,c

tlon through ln(ormnl rulPmilking or 111-
for 111,11 ,1tljudict1tion, the AP1\ rf'qul11i> .i 
,·cvlcwlns court to dPclde wlw 1her the 
,lijt'IKy') rJ, Will (lt~t hion W,l\ ,H'l>llr,lly, 
t,1p1'ic1ou51 or an ,ibusc of dl,crotlon.• 1 

1 hh , tand,ml of rl'v uw i~. thcoretlc.:illy 
,II ll'n~t. 1h~ mo~, defcrcntl,11 (om, of 
wvl{'W. A<.:cortllng to the Suprenw Cou11, 
,1 tourt 111u,1 co,~sldcr whethPr tlw dt'll · 
~10,1 w.-is based on ,1: 

"con~1dera1ion of the rel •v,1111 (t1c· 
tnr, ,1nd whether lhl•rc h,l\ bl1t•1, J 

d<>a1 error of f udgmcnt • , Al 
1hough 1h,s rnqulty 11110 1lw forts Is 
to ht! w.irthh1g Jncl c;iwf~rl, the ul-
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1lm,lle &lanrl<11d of rev1eV11 is a nM• 
ww <ll'll', 1 he c:ou 11 Is nol E"m

P<>wrwd to ~ub~1llu1c 11, judgrnenl 
Im th,11 of tlw .igency , ... "' ~ 

In ;ipplylnM thi., ,t,mddrd, the "focal 
point for 1udkr,rl review' ,~ the Jdmini
, 1,,11,w n•tord rht11 w.i~ cre.:ttt'd .it the 
,11wric.:y ltw l n Therefore thr Villidity of 
thl• ,1Rl'll ty'<. deternw1,1t1on rPst, solely 
on the ,1drrnni~1,;it1Vt' rrcord which i) 
,1heJdy In exhtenc-e.'o 

C. Hard look review and infor mal 
rulcm,1kl111:1 In an era of high 
11.'chnology 

f.)urlnR tlw 1970), Into, 01,11 nollce•Jnd• 
rnmnw n1 rull1111,1ldng cvolwd in10 .i 

hiKlily vl~llile .i,1d ~1snlfrc:111H force In the 
.iclml11IW,lllV1• p1<H.e,~. t\ host nf new 
,t,l lUl(1, 1 1 l1,111Y Of whi( h involw(I environ
mcnl,ll or rnmumar pmlv.ctlon, wl!ru 
l'llilC wcl lh,11 r,rt-dlc-,1lt'd th~I, rQgulatory 
,c lwnw, 11po11 .1 µlt•1ho1,1 of Ma11d0rcls to 
Im <:'hl,1blii,h1•d 1hrough i11k>1111.:il rLilcmak• 
In~ pron•dufe\ , Tho~c ,ulemoklng,; Ml.' 
oftM qulw compllct1tcd, scientlfic:ally 
,111d tc<.h11lt\1ily1 ,tnd likrly rnvolw ~ignif
lc,llll cconomlr .111d sociol lmpilc:ts. Rl!
.1e111,R to lhrs developrnen1, the fod1..r.1I 
toun, h,WI.' r.,~hiorwd a r gorow. form or 
ll'Vll'W 1h,1t ,~ t:ommonly rd1med to os 
,1 h,ml loo~.'7 

1 lw orlRH1) of 1h1) hard look review 
m,w bl' 1r.1wtl to C.1111tYb to Pre}erve 
Owrw11 f>,1,J.., /11r v. Volpe,'" which 
l,l lll'd tor judici,11 review under 1he c1r
hil1t1ry ,ind caprlclml\ 1e,11h.i1 would be 
" 11,lrf()W" ,mrl Y<'I ",r,1rc-hln11:•,Q While 
d,1hnr,111ns ur,or, tht' na1ure of th,~ 1c~1. 
thr D.C". 1 rrrult h<1~ ~lalcd 1hc11, Jlthough 
th<' st,incl.ircl b "hlihly dcfer•enllal" to 
:igl'11ty rl11ill11K,, II dot·~ not rr,,quire ;i 

rnurt l<J "1ul)b01~til111p the Jgency deci
~lon:,,u Thu,, c~pecl,1lly 111 highly tech
nlt, ,I L,1,cs, ,11C'VIPWl11g court mLr~I probG! 
doeply into tlw ,1d111111i111•11rivl' record to 
clli.crrn whe1lwr tlw r1gt•nt:y h,,~ l'Mir 

< h1.•d ii'> dl,c rrllor, Ir, rc11St>11r1bl!.! f.i~h1on. 
Tim h<>lghwned typl' of ~crullny 1s 1101 

,nll'ntlt•d to ,illow llw mun to supp l,1111 
the Jgcnty') 1cchnlca l cxpl1tli~e. but 
tnC'rl!ly IO illlow 1lw coun to under~tand 
wlMher the ,1Rt·ncy h.1~ bil~ed ,is ded
)1011 upon ,1 co11\icle1<11rnn of th!! rek-vant 
l,1Cltlf'i.~1 

In ordt•r to p<..rform lhh tc1~k. the courts 
h,1vt• rl'qurwcl .igcllC.lt•\ 11) ,trlicul,11e lhe 
!(round, to, i1n 111form,1I rulem,1king (in 
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the pre.imble) In iar r,1orc dct,111 thllll h.id 
been requfrrcl hl,iorP 1970.6 1 The, rnurt\ 
h11sk 11lly want iln ,11-1oncy 10 c>'<plafn thf' 
rea~on, why ft cho,o uno cOuN:' o( 

dttion owr .inothr r, the f,1< t'> lhat thoile 
I~ b,hl'tl upon, J'ltl the c;on,ldt'ration~ 
the lll3Cl)l y louml pcl'uJ,1\11.'.• 1 lrl ,lddt
tlon, the cou, ti\ IMw held th.U ,1ge11cfcs 
l)('>s~ess an oblig,uion to re,1')()ncl to ,ig
nlfic ,m t I omnw, 1, m,rdt• during the 
public comment 1wriodf' 

l'otentl,11 c·h11llm1wr, to ,lKt'nty infor
mal I u)om.ik111g h,iw ,1 com:om 1t,111t ob
llg,ltion In thl' t.ourt,' vlL-w. Tht'Y mubt 
reall.tl• th.it the ,u <.ll",!, ut open ,l!lcJ JJ,H· 
ticipa1 0 1y pmccdu,c, tlcpt•r,ds upon 
them ii\ wcll ,1\ upon thc ilgcncles. Con
,t?qut>ntly, tlw rnurt, h,1w rrq ulr<'d d1:il· 
l1miwrs to n,r1kt• ~Ub\t,,ntlrtl anrl ROO(i 
ft1lth u,r <1f tlw opJ1<lrtunl1lc, to com-
111e 111. I lwrl'for1', lt•chnlc,11, ft1ctunl m 
pol Icy cc,ncNrls ,hould bu r,1bud during 
the con11mml period. If they ,lie 1101 
r.,i~cd .it lh.Jt tf111c, rC'vlc•wlnR court" wlll 
givt' 1hr nm1plah1lnH p,Hly rJlhC't llmlw<I 
l,111t11rlc to raiw thosP I s~uc~ durln11 lhc 
to urw of ~uh,Pt111(•11t ludltiill rl'vll;w,M 

I he h,,rd look do< trim• ha~ 111~0 illr 
pet1reu 111 tlw tunll''<I of dl'rt>j,\UliltlOn. In 
Motor \t•h1c/t• M,muf,lt turt•r\ 1\>s 'n v. 
5t.11l• (Jtm Mucu,1/ , \utomoblfo lmurJtlCC' 
Co.,~~ the Suprtlmu Court lwld thJt the 
Oep,111ment or T1,111'r>o11,111on h.id not 
supplittd ;i ~u(tki<.'ntly re,,~oned ,tn,1lr, l, 
for rc~c,nd1ng ii rule which required the 
installt1hon or p,MiW w,1r.iln1 <,ye.tern, In 
all .iutnrnob1lc<,. In tlw d,•cN on, the 
Court ~ummJrlLed lh() ht1rd look doc
triril' lr1 the rollowlnl( (,1~hio11: 

"l he ,cope ot r1•vlC'W l 111c.l01 ttw ',Ir· 
bltrMy ,ind c,1p 11clou~· , 1.rnd.ll'd Is 
narrow .ind iJ court lb not lo sub, 
stltutt• lis judwnent (or lh111 of the 
"'l:lt~nc:y. Nt>vm th<1lt1hS, tlw .11,1P11cy 
111u~t ex,1niliw tlw mlt!Vilt1t d.11,1 ,111rl 
,1rtlt ult1lo ,, ~,11hfc1t tory ~xµl,111,111,m 
fur Its .1c:1lon lndudlr1H ,l 1r.itlonal 
rn nncctlon botwccn thl' f,JLl~ 
l'ound ,,ml th(• c holc.e ,rw le: ... 
Nor111,1lly, ,111 ,1Jlency 1lllr would be 
,irhitr;iry ,rnd c,1pr,cio11, il the 
agency hr1, rellt'<I on f,,c tors whi ch 
Co11grc,, h,1' l"lt>I lntonclvd It to 
to n"d1•1 , l'll ti11• y (,1ll1'<I tu con"dvr 
Jn import.Int a~pctl ot the 11rob
lE>m, offered ,Ill ex pl .1n,1tlon for lh 
deci~ion th.it run~ counter to the 
ev1d<'nce lwfort> the ,1gC'ncy, or 11 
..,o lmpl,1u,ible lhal It ('OUlcl not he 
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.1~cribP.rt to ii dlffc>rence in vil:lw or 
the product of agency l.!xµerll,c:·•1 

l'hu>, 1he judiciary may be ,ecn not only 
..i~ J rnet.hanisn I which guards Jg.ilnsuho 
unauthorized expansion of rcgult11ory 
powc1, but Jlso a~ .J bulw,1rk against the 
unjuslrfied dilution orellmina tion'Or reg
ulatory \tanrlRrd\. 
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Conclusion 

Th() fin.ii ,1rtlclv in ihis ~eries will ad
dr~s the v.iriou~ thrc.,holcl qutl!ttions 1h:i1 

rnn lront p;irtlcs ~ecking Judltlal rcvit>w 
of ,1gtinry t1C"tlo11 ~uc h as obtaining luris• 
diction , , talutory rrecluslon of review, 
,1,mdinK .incl tim ing. • 
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Dram Shop Liability 

by Ket111oth J. Mondll lsohn 

I. History 
In the 19th cl!ntury, 1iatron s o( English 

tavem$ oft"'n would o,der drinks by 1he 
"drnm;• which was a unit of measure
ment. Thi~ Is similar to people tod.iy who 
lli.iy ardor whiskey by the "shot!' Con
sequently, English t<1verns wer<l rde,red 
to ..is "dram shop~:· 

Under the English common lciw, liquor 
li.'.lbillty essenti;:illy did not exist. A tavern 
ownN could not be held liable If an in
toxicated palro,1 Injured Jnother person. 
I Moshllr Uc,t,or L111b///ty Law, §2.01121. 

In 1876, Alabama adopled this com
mon law approach and held that a clalrn 
for negligence could not be maintained 
against anyone for the negligent dls
pensenwn1 of ;:ilcohol. King v. 1-/cnkle, 
80 Ala. 505 (1876). Consistent with tlw 
common l,1w dnd lhc other case~ being 
decided In the United State5, King wa~ 
ba$ed upon the concert 1ha1 the ton
sumption of alcohol, r1nd not 1hc serv-
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111g or alcohol, was thP prox11m1te c;i use 
of tho l11toxlcdllon. 

In the late 19th century, public drunk
enness was bucorniflg a problem. Tho 
pl'ohibltlon movement began and many 
states enacted "dmm shop" statutes de
~igned lo discoumge the consumption of 
alcohol. The protection of those Injured 
uy Intoxicated per$on~ was only a minor 
concern. l Mosher Liquor Llabl/11y Law, 
§2.01[2). 

In 1907 .inti 1909 Alabam.i t!nacled 
statutes that allowed private causes of ac
tion for the illcgJI <llsbul"lemenl or al
coholic beverages. These st.:1tu1es, now 
codi(ied as Alabama Code §c,.5.70 and 
§6-5-711 al~o were Intended to enforce 
prohibition. Wabb v. rrench, 152 So. 21S 
(Ala. 1934). Th!!y showed "a polity on 
1hc part of the law,maklng body to dis
courage 1he illegal sale of alcoholic bl'V· 

ernges." Phillips v. Dcwlck, 54 So.2d 320 

(Ala.Clv.App. 1951). Anti they were In• 
tended 10 "suppress the evl Is of lntem• 
perance:• Martl'n v. \MILis, 508 So.2d 1136 
(Ala. 1987), 

I awyer~ ;ind 1he public oft1m refer to 
both stiltutes as the Drnm Shop Act. Ac
tually, the11! .irc.1 lw<1 separate ~lalutes, and 
e<1ch n1ust be consld1m!d soparmcly. Sec-
11011 6·5-70, kriown as the Clvll Damages 
Act, essentially provides 1ha1 a paren1 or 
guardian of a minor child n,Jy bring n 
cause or action ;igainst someone who un
lnwfully provides alcoholic; beveraKCS lo 
the minor child. Section 6-5-711 known 
;15 the 0mm Shop Ac:t, allow~ rnrtaln 
third pur~on~ who have been Injured by 
dn lnloxlc.1ted µcrson to bring sul1 
against 1he one who rurnlshed the al
cohlc beverages conlrolry lo the provl· 
slons o( law. 

Unli I thr 19fl0s, few ra~es were ii led 
under these stat11te~. The dramatic in
crease In illcohol-ri:!lati:!d n101or vehicle 
accidents, cmrpled with the Increased 
public awarc11es~ a11d dlstuslo for drink
Ing and driving, led to a dramatic in• 
creosc in 1he number o( filings under 
these stnlutcs Jnd unde, common l;iw 
theories of negligence. The recent deci
sions have elimini'lted some of 1he con
f\1~ion related to lhi~ area of l;1w. Unfor
tunately, there still remain rn.iny 4ue~
tions pertaining to thGso typcs of cases. 
l his artlclo will .ittcmpt to review the 
hbtory of this area of law, clal'ify the pre
viously uncertain Jrcas, and identify 
those areos th;:it sllll pose questions 10 lhe 
prncllcing attorney. 

II. Common law negligence 
In King 11. Henkle, !JO Ala. 505 (1876). 

1he Al .. 1bamd Supren,e Court held that 
there was no common lllV,I cause of ilC• 

1Jo,, (or negligently dispensing ulcohol. 
In 1979, 1he Alabamo Supreme Cour1 re
viewed this Issue and again chose to fol
low the King cleci~ion, Deloach v. MayPr 
F.lectric StJpply CompilnY, 378 So.2d 733 
(Al11. 1979). In doing so, the court noted 
that lhe majorlly ()f Jurisdlttions dlso had 
refu~ed to rcc:ognl;w such .i com1'1011 l.iw 
cause of actlun. 

In 1984, the Alob.:1mo Supreme Courl 
distinguished those cases ,md recognized 
o common law cc1use of action for the 
neglig~nt sr1le of alcohol to .i parson who 
was visibly Intoxicated. Buchanan v. 
Merger Enterprises, Inc., 46 3 So.2d 121 
(Al.t. 1984). The cour1 noted that the 
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Dram Shop Ad rL'{:IUirc~ 1h,,t the (urnl~h
inis of .ilcohol be "conlr,1ry lo 1h1: µrovl 
slon'> 01 l,1w.'1 Tiu.• coun d1'Wrn1lr1t:d 1h,11 
1he fJrnm Shop An did no1 .ipply, under 
the fc1c1, or 1h(11 Cil\~, heciluw 1hr Al,1-
bama Lcgl,l,11url• ln.idwr1rn1ly h,1d r<'· 
pe,,led lhc ,1.1tutory prOV1\10n proh1b 1I· 
Ing the ~.ilc of alcohollc bL>vl'r,,gl'' 10 ,1 
v1,ibly 1n1oxit,1tcd p,llron. Sub,cqucn,. 
ly, 1hc Al,1h.imJ Altohulu .. Bl'lll'rage Con 
irol Bo.ud pronulga1ed Rcgul,11ion 
:ZO-X·b-.02 m,,king ii unlilwful to ~CM' ,,1-
cohol to indivrdu ab ",1r 11111-1 in., 111.innrr 
"~ tt> appc,1r tu b() lnwxlc,,tl'd." Nrwr
lhcle!>!t, c1t thc tlrnt• tlw tr1u~P of at tlon 
urosc, there was 110 p1oh1bitlon ,1K,1in, 1 
the s,1le o( .iko hollc bcwrJgl.!'> to ,iduh 
lnto>.lratcd p<11ion~ <111d the 0 1,1in Sl1op 
An C'ould not ,,pply. 

Th!! suwcmw w urt notrd thilt the 
time\ h;1d r h,,r,flC'd drM,tlrnlly qlnrr thC' 
King tlc1.i,inr1, A~ nn oxnmplo, 1he toun 
polt1lcd out lh,111 "during l<lny'., cJ,1y mci..l 
pcoµlc w,,lkcd or rod<• 111 hor~l!dr,M11 
C:MtiJgL·~. bul lod,iy, lollllRO f),1!1011'> 
typlc:Jlly drive mo1or vc:•hiclc~:· Id. il l 1.15. 

In ii very thorough ,md wcll-1c>.i~o1u:cl 
opinion, th<.' colllt b.1serl It, decl,lon or, 
the conrert of "foll''>eeability" ilncl ,,..,,ed 
the following: 

"Th<' ultlm,111• lt',l ol 1fw 1•,l,11•nt1• of 
,1 duly 10 u~c dul' r .UC' ,~ found In 1hc 
fore~ceabrhly lhJI h<1rm ni,1y rn,ult If 
( ,II(' j~ 111)1 {'\!'I~ i"'fl , (l'lmn,1111 I'~ • 

fl('flt>OC"C' clln;i1r~ th,11 \II ht'n ,, P<'"<>n 
Is imblblnM ,1lcohollr bw(•r,1lll'\ th,11 
pl'r..Oll ll'dlhl'~ ,l li:vc•I or IO>.lchy ,lfll'f 
whith ro111111uPd rn,h1h11111 will rl'ndl•r 
hln1 unablt• IU l)j)N,1((' ,111 ,lUIOlllCIUilo 

\dfl'ly" Id. ,II tu,. 
I he court rou11d 01,ll It w,,, 1t•,1~011t1bll' 
to conclude. undl't tlw fact\ or thh, r ,1,0, 
that JI ~0111c point du, Ing 1lw cl.1y, th<' dc_,. 
fcndan1\ employN• qhould h,1w rorC',een 
thill 1he l.'ll5to111or wn~ becoming "so In· 
1oxlr,11cd th11t to rn ntln11l! ~01vlng hl1n 
r1lrohol wo1Jlcl c·n•,11v ,in unrC'il~o1111hlt1 
rbk or ha1m lo third pt11~on~." le/. 

A~ lo 1111.' pro~illhilL' Crlll W 1,,11 .... lh!! 
courl ~t.Jlud: 
''In ,Hu,111011, ,u1 h ,1, tlw 0111• ,11 1>.111 

wlw1e llquo1 1, ,,1ld und(•1 ,, H,vt"<' 1or 
on-premi,!'~ c:or1111m1>tiori 10 onl' who 
l\lcl rht• s11IIN ~t1C/W', or ,houlcl know 
will l,11f'1 ,llll'mp1 10 tlrlVl', If Cuu11, 
cling ,1c,1df,1~11y to tlw myth th,,t 1hr 
wntlnut'<l ~t!lll1111 o( ,1kohul 10 ,1 v1,ihly 
lnfo)(lf,llt'd 11.11nn t,innut h1• 1h1• pmx-
1111.111' r,1uw of 1hr th11d 1>.1r1y\ 111111111-.. 
1lwy '11t' w(•,111rig blfndeh whl'II 11 
com~ lo oowrvfn11 llw mrtln.iry coul\C 
ul t'\li!n1, 

1 he Alabama LJwycr 

"Tlw modern vlcw ,md µrob,1hly tht• 
rn,1iorlly view. f1i ,.,w~ l1wolvlng ;i II 
qmir \ll•ndor's l1o1h,lhy 10 thl,d fX'N)fl\ 
I\ 1ha1 furnlshrng of 11110>11c.JJ1~ mJy bl' 
1lw pl'OlCim,11c r,1u'4.' o' lhl• i11j1m1•," /ti 
,11 1}6. 

In Putnilm v. Cromwell, -175 5o.2cl 52-1 
(Ala. 1985) the Alabama Suprtln1L' Couit 
,•xpnnded the holding in Uuc/1anan ,tnd 
found 1hat a common l.rw t,1u~c of .,c. 
uon could be maintairk'CI .,gain~l a liquor 
liccn,ce (or the d,stribJtion of Jlcoholir 
bcverilge~ hy its employet>. Al tlw 1irne 
th,s cause of action arose, it w11~ only il
legal (or ,, liquor " llcen~et>" lo sell <11-
c-oholk hi>verngc~ 10 r1 minur. 1 ho C.oclC' 
rl1cl not bpecifically provide that IL W,b 11-
ll!)l,II for dl1 ag1m1 of tlw lie en sec 10 1n.1kc..' 
rlw ~alu. 1 he Log1slc11ure sub~cque11tly 
,1111undcd Iha 1.iw, ~pecl(lc,11 ly m.:iklng JI 
unlt1wlul (or any licensee to dirPclly 01 
by his Jgent~ provide ;:ilcoholic b~·vwilKC•, 
to ,1 minor. Alr1ba111;, Codi,, §2B-3J\.25 
(.:i)(1). 

In lhal n1~e, lht> lroal cuur I gr,111tcd 
~ummary judgment on the Hrountb that 
1he !ti.lie wc1s mc1du by tin employee or the 
llc..c.m~cu .,nd not by the liccnst'P ll,clr. 
l hC' 1rl,1I coun concluded thJi there w.:is 
110 '\Jlc" c.ontrMy to the p1ovis1on~ of 
l,1w, ,111cl, thu~. the dram ~hop ~1111ute did 
not .:ipply. The Alaboma Supreme• Court 
rewrwd the trial court. In doing \.(), ll 
,,dopt<.'d 1he common law doctrlnl! of rc
.,poncleilt \.upenor and held 1he dcfm. 
cl,1111 liable for 1hc unl.rw(ul Jc.l by It:. 
Jgl'nt within the llne and ~cope of hi., 
c111ploymen1. 

In 1987, the Alabam3 Supreme Cow r 
reviewed the 8uc/1t1nan Mrf P11tn,1111 fip. 
t l,lon~ In W,11d v. Rhode~, I lammond, 
& /3Pc;k, lnr., 511 So.2d 159 (Al.I. 1987). 
rh~ rnur t lw lcl 1h,11 thLI pl,thHlff did 1101 
h,wc ,1 dircc1 common l.iw c.,u~o o( tlC· 

tl()n ,1u,1il1'tt ,1 ~0rwr of ;_ilcoholic bev
t•r,1gc~ "u11clor tlw frlrlh of this c:r1i,e:· Id. 
,11 164. Till' ~upienw c.ourt rciccted the 
plJintlff"s contention th,n Buc/JJn.in 
"< reiltc_,,I ., rH..w (,1u,e ot action for 11cgll-
11c•n1 clhnrn\ ing of ,1koholic beverJges 
by ,1 lrcrmrd wndor." Id. ill 165. 

On 1h11 s,1ml' d,1y, lht> ~Upr(>f'TIP rou rt 

de< idl'<l thc t.,bl.l of Mc1,1in v. 1-v.im, soa 
So . .ld 11)6 (Alr1. 1987). In th.it c-a~tl, the 
c;ourt, wl tholl t going into du..ill, Jlso held 
1h,ll ii rnmmon l,1w c.iuse of action did 
not "II<• 1n 1hl\ ra~<>." 

Sonw 11ttonwys theori,e thilt lhe W<Jrd 
,111d Mr111,n c,,w~ ilboli~hed lhC' common 
l,1w c.iu,o of ,1Clic111. Cenr1inly, \M1rrl ,md 
M.111/11 l11cllti.1tl' lh,11 if a common law 
c ,1uw of ,1c:1lcm cxl,h, It only exl~,~ In the 
narmw excrp tlon, c1eatcd by Buc/JanJn 
,111rl rw,wn. 0 1, tlw othl'r hond, 11; W,irtl 
,111<1 In M,11'1111 lhC' Sl ll)f(' tll C C:OLlri ,pcclfi
c:,1lly providC'rl !hilt ther,, was no com• 
111rn1 l,1w lctu,1.1 or ,,ction "under the fo.cts 
or tlHhll C.11\t'\:• I li\lOri(dlly, ihJ~ lflnAllilge 
by lhc ~uprc•11w court rndicilto~ thill ii has 
IHll forc.l<.lO)t.'d llw µo~,lblllty of ~urh il 

r.iu,c of atllon 111 c1 propor ,. ,.,e. Accord
ingly, It b 1h1, writer't. op111ion th.rt under 
liw ,1ppropn,1h~ ~et of fJcb , the ~uprcme 
mull will ultlm.iu~ly rPrngnltc J com
mon l,,w r,111~<' o( .ir tion for the negligent 
d,,1rihu1ro11 of illrnhol. To do otherwise 
v.1Julc.J be ton 1rnry lo lhP ilnnounr;Pd 
public policy of thl' ~t.:itc crnd thilt i~ to 
<l"co111,1gl1 drunkc•n dnvrng, 

Morr lrnportJntly, tlw 8uc/1c1n11n and 
f'lllll,llll t ,1st•!, ,t,111d for 1hc propo~ilion 
thi1t thr1B I,. , rom r1mn law c,1use of ,JL· 
Hon whMevcr lhC'rc b i1 hlatu; In 1he l.iw. 
A~ ~1,,tl'd by the ~upremc coull in both 
C,l\l'~ ! 

"I t1l1i~li111vc•.crcntcd principles ol dram 
~hop ll,1hlllly. 1101 f1Jlly lr11pl~111ont('(i by 

Kenneth J. Mendehohn i\ ,, nwmht•r ()( 
the Mont11omery firm of /Jt•asl£•y, W/hon, 
Allen, Mt1ndelwhn & /1.unfaorr, /~C. I le: 
received an undcrgrauu;i1c degree f,om 
Wc1shlnyto11 & we Univer)lty in 1975 nm! 
J l.llv c/cgrCt' from lhC' U11/vC'r,ily ol A/a. 
l>ama School of Law in 1980. I le.• ~ervcd 
,is ., law clerk tor U.S. DIWKI ( ourt 
Ju,lge Truman Hobh\ 19H0.81 Jnc/ ,1, ,1\ 

mtant d1wict allorney inr Mcmtgomary 
Cnun ry. 1981-83. 
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lhl· acb 1hemSt1!1,11,, t ,111 lw pffoctu,lfed 
by ,, common ldW nrgllgem.e ilclion ~ 

II fl1U~t lit! n<.1ll!d thJt upon rt•view of 
;ill of the dram shop 1l'l.11cd C.d\C!., the ~u
p, e,nc cowl hils ho, lratcd to adopt ,1 

rnmmon l,1w npprooch In light of the foci 
lhal tlw mitjori!y of j11rh<llclion~, thu~ f.,r, 
,,1,o h,!Ve refu"f'd 10 rrt ogni,e ~uch ,1 

<.,iuw of clt.:Uon. Thcrl' 1, ,, wowing trencl 
.imo11g the Jurisdi<.ilon~ .ldoptini com
mon lnw negllf;cncc-. II rho 1t1inorlty of 
)11rl~cflctlons evc11tu,1lly \hlf ,., to become 
1h11 m.1Jorl1y. 1hen lhC' Al,1h.1ma Suprcnw 
fot11 I likely wi ll follow 1iw m,1jori1y t1ncl 
,1dopl a common l,,w 1 ,1uw or ,iclion . 

Ill . St,1lutory law 

r hf Dr.:im Shop Ac.I, §u-5-71, prov1dPli 
,1~ follow,: 

"(,1) rw ry wlf~. r hflcl, r ,1111111 1,r 01h1·r 
rwrsc111 who ,hi1ll l>1• l11l11rPd 111 J)C'Nln , 
property or mriln~ of \ U pport hy ;my In
lol(il.i1ed pe~on or in rnn~CftU!'OCl' ol 
tlw ln10~1cati<in nl ,my IK'Nm ~hJII 
h,1¥1• ,1 rll(ht of ,1t1IOI\ ,111<1111,1 ,Illy J)Cr 
,011 who ,h.il , by wll11111, giving or 
othl'rwf\e dtsposlng ol 10 ,1no1hcr, con
lr.iry ICl the provhlom of J,,w, ,1ny 11· 
quni~ or hever,1ge~, c .,u~t· 11ic~ lniuxlc:a, 
lion of ~uth pc, ,on lo, ;ill d,m1.-1xe~ nc· 
1u,1lly susldlner.l, ilh well .,~ LlliCmplary 
tl,1n,,1g1 •,. 
(h) Upon 1he d,wh nf ,1ny r,.ttty, 1lw ,le· 
110n or nghl of an,on wlll survill{' 10 or 
,11(,1ln,t hi\ cx~utor nr ,1tlrr11111~1r,11or, 
(cl Tlw pJrly lr1lur(•d, ur hh h:g,11 
rcrm·~cn1,11lvt', 1n,1y wrnnw11w ,, Joint 
111 ,cr,arcitc ati10 11 ,111,1111,1 1hc pi.!1"50n 
lnioxicalcd or llw pl•r,or1 who rur
nJ,hl'd 1hr lltJU()r, rn,d ,111 ~ut h < l,1l111s 
,hall lw hy clvl .1ctlnn In .my rnun i,;i1,1-
in11 Ju11wlction 1lw1pof:' 
The C,vrl Ot1m.i11e'> At I, ~u-5-70, pr<r 
virh•, •" 1ollow,; '' f tllll'r JMll'nl of ,l 
minor, guardian or ,1 prr.on ,1anding 
1n IO<'o pdreno, to thl• minor h,wlns 
IWilhi!r r,1ltll'r nnr 11101111'1 ~h,111 ii,1\/i' ,I 
rli:1ht 01 acrlnn w1h1~1 J11y pf'1~0 11 who 
u11l,1wfully sell, nr (u, 111~1w~ ~plrltuous 
llquol"o 10 ~uch mlMr ;ind m,ty rt•tovt'r 
,11< h d,11n,111c, ,I) th\' jury ni.1y '"'I'''· 
provldPd lht• p:,r;on ~t'lllrlK or 1u,nfsh
l11g liquor lo the minor h11d knowledge 
ul m \'<ii~ thJrlll',thfi• with lltlllle t>r 
knowlt'tfgf' ul ,u< h mmorl1y. Only orw 
.,t 11011 may he rnmme1,wtl lor e.ith of
fr•risf' under lhl~ Wcllcrn," 

A~ ltlll bo !>c<m, c,1ch ~t.1tutc requires 
,111 illrg.il dl~irlbullon of ,1lrohol. Specl· 
fic.:11ly, the DrJ111 ShoJ) An require~ thJt 
1h1• ,1kohol be ~old or otherwb<' dis· 
J}()~f'cl of "contrary to th<' provisions of 
l.,w:' 1 ht• Civil DilmilJ.IO~ Ac I ,,llc,w,, a su11 
tu lw filocl agc1l11sl .iny pt.1rb011 who "un-
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l,1wf11lly" sell, nr /11rn1,he, ,llcoholic 
bl-'Vt'r,1Kl"~. 

11111.' ,lij of the Alt1h,lm,1 (ucfl• ll'l!Ulc1tl!~ 
111tuxrt..itl1111 liquo1, ,11.iJ1 bcvcrJgcs Jnd 
wli1e. The vlol,1tlom of ,1 pmvibion of n. 
tit• 211 r b1rly would 1)1.> ,1111111J,1wful di~· 
t11hut 1on of ,1koholir lwveruge, wilh1n 
tlw me,1nin1t of the Dr,1m <;hop Atl ilnd 
Cl vii IJam.igas Act. 

!:it•coon .16-3-49 j!l,ltll~ to llw Al,1u.mitl 
Alwholi< BcvN,li!<' Co11trol OoJrd the 
.,uthor fly to promulg,1w tult·~ ,mcl regula 
tioni,, Surh n1IC', ,incl 1QBlllu1inm h.we 1lw 
full force and effect of l,1w, Accordingly, 
thr vlol;illon of .1ny ,uch ruit• or rPgulit· 
iron woultl ~uppo11 ,1 c,,11\11 o( ,1ttlon un
dN lhe Oram Shop Ac I ,md 1he Civil 
D,1m,11w, At 1. 

1 h1.: 1110~1 f1equcmly uwd prov1~lon un· 
dl'r the C ml<:! ,1nd tlw l,t1•Htrl.ition, rel.:ite~ 
ro ftrtnl~hlng ,1lcoholl< lit•w1,,g<', 10 vl~
lb ly i11toxlca1csd inrllvlrlu.11,. Rulr 
.lO•X·'1-.02!•fJ prnvirlr, ,1, lnllow~: 

"No r>n•prem1~f! liu•nWl' m,,y \t'rw .i 

pcNm any alcohol c lwwr,11w II ,ut h 
IX'"<>n I, ,1c11n11 m ,111 h ,l m,ir,o,•r ;i~ 

IU ,1flfn'<H tu bl' 111~1>:II ,111•!1" 

A vlol,1tlon of thl~ rule will w pport i'l 

d1,1m ~hop cl.ilm . W.1rd v. Hlwtlr\, 1 lam
monc/~. & Beck, In,, 'i 11 !lo.2d 159 (Aln. 
1()87). 

Another frequently uwd v10J,11ion rc-
1.itc> 10 minor~ . Al,11,,rnw Cocle 
~2U-.1A-.i!5(.i)(J) m.:1kci. ,t unlawful for .:my 
111 t•mt•c, ulther (}lrc<.tly or by lb em
ploy1:c>\ to rurni~h ill1 oholic bc•ll('rnR<'~ to 
,1 mlno,. Slmllt1rly, Rulr 20-X-6-,10 n,;ike> 
II lt111ilwful for .~ny p11 r,1on ltJ ru, nJ, t, ,l l
rnh<>lit J,,,vcmige~ to ,1 mlnur. Ac:cortling
ly, 1hr lurnl\hlllK ot ,,ltoholil h1!wr,1ge~ 
by ,rnyonc to .i m111or would he "conrrary 
to till' µrovl,lon~ of kiw" ,ind, 1hu~. ,up 
porl ,t <..iu~e o( J<.llon uncl<'r the Dram 
Sh()p At 1. A~ o( th!~ d,11c, there h.wc been 
110 dccl~lons by 1hc Al,1b,111111 'i1Jpreme 
Coull rt,J.it1ng to 01hf'1 viol,111011~ under 
other ,cc.t,on\ o( 1he Code or the Regul,1-
tioni,. It ~rrm( cle;ir th,11 tht• vlolt111011 or 
,my other mgulc111on 1h,11 prm,1111c1tely 
c.iu,c., ,m Injury .1bowdl ,uppor1 ,1 dram 
,hop c:l,1im. For c~.:im1)lc, Regul,1tfon 
:w,x.c, .. J,i placed .1 llmi1.:i1lon on "happy 
lwm" • .. 1IC's. Prior lo 111, m>1iil,11inn1 111r111y 
b,w, uffl1r "two-tor-onr" 0 1 11lhl'C'<1-for-onl.!" 
rlnnk~ durinK c:ert,1111 hour., or the t!Jy. 
rhc• Alwhol,c Bt'Vt.'r,lKe Control lio.1rd 
promulgatl'fl lh1' 1 ull! JIU"li.111110 11 .. "te
~non~lhlllty to promotl' ,111•m1wr.1nce, to 
.,upprcss the ev,1, of 1nlPl1lpPr..inre 1 ;ind 

to rcaul,1w and control I ,r dr~111but1on 
,111d dtt11k11111" or .ilrnhol c brwra!£Ci.. If 
., lie ('IN'C '>l'l'Vf:~ ,,lrnh >Ii, hc:vcr.1gc:~ 
rnmrury 10 th,~ rulf' ,ind ,1 p,11ron be
c:onw~ i111oxlcawd ,incl bUll~cqucntly is 
involvccl 111,111 Jutomobllt• ( olli~lon, 1hi~ 
wrllcr I, tonvin ccd 1h,111hv i11no<=rn1 in-
1urcd p,uty would haV<' ,, v,,lid caw,~ ot 
,It lion under the Dr,1m Shop Ac 1 ,1tyt11ht 
1hr provldc>r of ;ilc ohol. 

rhr ,upreme court ,ibo hJ\ n1>l Jd· 
dre,wd 111l' qu1.•\U011 c1~ lo whclher the 
viol,111011~ or ,lrly 01hc•1 1.,w~ tul lld al~o 
suppor l .i c, 111~c of ac ricrn, In p,11 riu rl;u, 
111,111y mu11lclp,1Jhlrs ,Kt<>" 1hf' ,1Me h;ive 
, lty wdes which, ,1monK 01lw1 1h111g,, 
tc'Hlll,111' lhl' ,,111' of ,1kohnlk bt'IICr.tgt"' 
w11hln 1hrlr mun1cip,11ity. lrl,11 wurl\ rou· 
t11wly recogniw viol,,tion'> ol tht.',c n111• 
nirip,11 rndc~ as bclnH ,,ilt•, "w 111r.i1y to 
tlw rmvbl(m~ of l,tw" w1cln1 the Dr;im 
~hop Atl . Tith wrltC'r h rn,wtnc('d 1hr1l 
I( lhl• i,!<UL' ,, eve, pn:.>q•ntt'd to 1hr ~u
pr1•111t• wurl. ti will hold th,11 ,uch J vio
J,111011 c.,,n hr rhe h,1s" ol ,1 clr,,m ,ho 1, 
tl,1hn 

The C"ivll Oarn;igt•, Act not or1ly ..illows 
.i rl,1lm ,1g,1in,1 o,w who ~•·II, )plrliuous 
Jlq1111r~ 10 minor~ l,u t ,1110 ,1!{,1l11s1 onr 
who "(u, 111~hc~" 5p 11 IHrou'> liquor. The 
lc•1111 " furnbh " rcctm1Jy w.1, r<'v1t->werl by 
tht• ,up,rrlW co1111 in I ,l)'mnn. In that 
t,l\l ', ,111 ..iduh purch,1,ecl ''whw roolel"I" 
tro111 ,1 tonvt'nience ,1orr cm th rel! otcJ
,1011, on thr night of the lncidt•11t. 011 the 
1h1rcl (J(Til~mn, .i rn111or, wilt> w,I\ wltlt 
1lw ,1dul1, wc>11t i111ci rlw ~,o,t•, During the 
(if\t IWO Otca,ion,, the nllrllll rrt11,1l1wcJ 
111 tlw .iutomouile. Tlw ,1c1L11t tl'~tiflrcl that 
,ht• ,h,m•<.l the wine cool<'"' th,11 \ht• pur
t h,1,t.•d un the n"1 tvvo ou·,i..1011,. I h!!rt' 

w,,, no evidence, or w,1,on,1blc infer 
l'"' c, lo lndicw• I hilt lhl• minor w11-
~umrcl ,,ny of tlw wilw wo l,•1, pur 
< h,N'd 0111ho third v,~h. l lw minor was 
drlvln11 lhll w hlde wl rli 1lw ,1dult and 
, ,,u,t•d ,1 orieA1chkl1• colll,ion 

1 lw p,trt•11b of tlw n111101 hrcwsht ~uit 
d,11m111K th,11 ,,llhough tlw ",,1lr" wa, to 
1Jw .id ult, the defend;in1 did "furni,h" tht! 
win!• tOCJlpr, 10 thr minor< hrlrl I ht• trl,11 
co 1111 fotrnrl lhal lhPr'f' w1, no "(lJlnl~h 
111g" wl1hl11 the Civl J D,111,IHl'\ J\<.1 ,111d 
tllrc•clt•tl ,, wrdl<:I 1,1 f,ww ol thE' 
dl'f Pnd,ml. 

In .iffttmi11g tht' 1tl,1I court\ rfl'd~icm, 
tlw .. uptt•me court ~l.itl'd ,,., fCJll()l.v,: 

'Wt• 111h•q111•1 tfw wurcl ·fu111"hl"> ,md 
•r1111)1,hin11' 1n 116-S-?n to t•\ttind ll,1b1i11y 
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under !lb•>-7U to ,1 \llllur or furnbh(•r 
of \J)iruuou, liquor, who, from the to· 
t.tlity of 1h1• tire 1m,1,1nc~. mu~l rt'J • 
~onJhly lnll'r 1h,11 1hc fl\:"On lo whum 
the> ,pir11uou, llquo, ,, ~old <)r (Ur• 
nl~hL-d will 1x•rrn I o1 minor to con_\urue 
,onw 01 1h1• ~p11ilu11u, liquor," Id J I 

49.l 

The c.ourt found 1hr111here could be no 
li.ibill ty 011 llw rlr~l two p11rch11sr, he
c.1L1$e the minor wr1, In the vehicle. With 
rC\fX'l I tu lhl! ihlrd ~,,le, there wr1~ no pvJ. 
clence that ,my of tho~c wine cooler. 
wwr \hilrcd with the mlr1or. The courl 
~1r1ted, howrwr, " r there h,,d been cvl· 
dcnte th.it (th<> defrndi1ntl sold ~p,rltuou~ 
liquor to (the .1dultl Jnd that (the Jdulll 
<,h.irec.J II with (the minor), ii would h,1w 
been t•rror for the trial court to dl1ec1 J 
verdict:' 

A5 to d,1mJK<'), under rhc Civil D,1m
<1SP'> Act, ,1 p111C'1H hJ!t 1ho rl!,!hl 10 ,·cc.:ovc, 
"such rl,1m,1~t'S 11s the ju, y n 1Jy .1~~c~~-" 
Thi~ 1.1n14u,11w ,~ ldrnllcol to lhJl used In 
the Wrongful Death w1Me which h,h 
co11\i\lenlly hc>en lntNptPted JS provld· 
ing (ar puniliw cl,1m;iges. In a dram )hop 
case, the pl,1ln1iff IH•nt11li!d 10 recovi.•r ",ill 
rla111ilgC\ ,Ktually )U~tclinc.!d, ii~ woll a\ 
e>.empl,,ry cl,1m<ig1•(:' Th1i. ~ec.tlon ha\ 
n~r been directly Jdd1cssed, but t l!!M
ly indira tl'~ lhal ihe plaintiff I~ c11tltll!d 
to rccov0r hoth con1f')Cll1Siltory .ind pu11l· 
rive d.1111o~cs. 

IV. Proper plaintiff s 
There hil~ brrn COMlder,1ble co11fu• 

,,on t1\ to who m;iv bring a cause of .ic-
11un undl'r t•ilhl'r f\t'C'tion. Fortunately, the 
)Uprcmt• cou1t rccrntly el1min31ed ,ome 
of the wnfuslon . 

It l) oow 'il' II il•d that th!! ln1oxlt·i1ted 
per\on does not h,we ii c.iw,c of »Ltlon 
~1ndcr §6·5·71 ,1Killn~l anyone who LIil· 
l11wfully ~orvcs him ,,lcohollc bcvertlgc~. 
Ward v. Nhndr-, I l,,mmoncls .~ /Jerk, 
Inc., 511 So.2d IS~ (Al,1, 1()871. Thl~ til,o 
would he truP ,n the ca~e of ii minor. 
M,,p/c} v. ChtnL'W Palacp, Inc:., 386 
So . ..!d 120 (Al,1. 1980). Thu~. althouKh 11 
1, illrgal t<> \t'rV(' ..ilcoholic bewrt1g1.>~ lo 
ii minor, 1hr minor cl!'X'~ nOl have a cau~t' 
ot ,1c11on under ~6 5.71 ro, a,,y Injuries 
that hP 01 ~hl· mily ,ustain ,ha 1<:)Uit or 
the ,<'lie or furnl~hlng of the nlcohollc 
uevcm~c~. 

111 .icldltlo11, the 111lno1 doe~ 11CJ1 hr1vl· 
., c,1u~C' of .ictlo,, under §6-5-70. Map/e1 
v. C'h1111•1p P11lt1c<', /rrr ., 188 !:io . .ld 110 

(Al,,. 198()). Th.it ,tdtUtt.> ~p<'rlffc,,lly 
~r.mt, J cau~c or atllun to thl! ,rnnor\ 
p,1rent\ gu.irdlan or 01hor l)C'"'on who 
m,1y b<' ,1andlng in the rt>l,111urhhip of J 

pt1rr>nl when no pilrent 1, alive, 
111 ,1 ta~t> where i1 mino, ,,. fu,nbhed 

Jlrnhol ,ind dies a, a r,mxlm,1w c:M~('· 
qut'ncr, the p..ircnt b tlw prorwr p.irty to 
brlllfl the lawwlt. Sc(•, LJynwn v. Br,,tf. 
dork, 23 ABR 1487 (AIJ. 19tl9). ArrortJ. 
Ing 10 1h1;1 Mnples derision, the cl.tlrn I~ 
brouJiht pursu;int to §6,5·70 .-ind not 
undl'r the wrongful dMth .. lilllllt' 

It KCMrally has beM ,,cr<'ptl'fl hy tlw 
bcm.h Jnd bar th.it an innorC'nl p,•r,on 
l111urC'd hy .tn Intoxicated ,,,11,011 of,, h.ir 
h,:i, ., c.iusc o( action ag,llrbt tho pruviclt•r 
of ,ikoholir beve1agcs. The ~up1L1nw 
mun ,•llmln.itrd Jl1Y confusion 111 Ware/ 
v. /{lmd<'s, I lnmmoncls t'v flN'k. Inc., 511 
So.l rl 159 (Ali.J. 1987). In W.1,r/, llw ,u. 
prom<: court ~pcclflc11lly held 1h,1t llw 
1>,11ty lrl)uicd hy .i drunl,. wlw l,;id b<'
conw into>.tC.tLL'U «Th ii rt!,uh of .in unl,1w. 
rul \ill<' of .ilcoholk bLwr.11w~ h.i, a 
, .,u~<' of ,1ction .,gt1i11~1 the ,,•rvw of 
;ii coho I 

Dt•l<.>rmining who else can ,uc undl't 
th,• clr,1m ~hop Cil~e, t'lO~f', much mo,c 
t <>nfu,ion. As e11rly ,1s 1934, the Aiahnmil 
Suµremc Court noted In Wc•hb v: I tf!nch, 
152 So.2tl 215 (Al.i. 1934) lh,11 rnnrnuc 
tlor, of thl~ ~l.tllllC wA~ c~lrt'n1C!ly dlHkult. 
Justice Jones noted 111 "~ept1lc1h.! opinion 
In M,ip/r.\ th,H con(u~lon Is l<lll~lt l i,y thl' 
lir~t word~ 01 the statute~ ·wcry wlfo, 
child, p,mrnt, or othC'r pe"on . :• 
lu,1ite Jonr, recogniie(l th,it the tl-'rm~ 
wilt•, c;l,lld and paront art• word~ of rrl,1• 
11011,hip, but 4ue~1mrwd to whom lhP 

p1.•1,on, ,wre rcl.itcd. Thi.! Suprmw Cuurt 
h,l\· ~CJJM.:itcd these p,111fc~ 11110 two 
c l,Mt'\ , The first ciJsS 1elJte, to "('Vl'ry 
wife. child lnndJ p,11en1:• l lw ,cLtJl)Ci 
< l,1,, rt•l;11e~ to ''nth er P<'r ~on[si:' 

With rtispect to tho lir~l clil~s. lhe 
N/Jpb tl1;1rlslon suiuiest~ 1hat the 10rm, 
"wife, child ~nd parent" wfN tn tho,e 
1h;i1 ,1,1ntl in a rcliltlon~hip wuh thr prr
~on to whom the llqum b \old , Klvcn or 
furnhhccl 

In \Mrrd, however, thl' cou11 rnnclud
rd th,11 "thr 1909 I egi~latutl' must h,M: 
l111<•11cll-'cl th.11 wife, child, (ilntll J),HC'nl 
wfl'1 ro thow uf th"' piirty ln)urcci ln pt'r· 
~on by the lr11oxrc.itecJ pc,~on:· 511 So.2d 
,11 164, 11 I~ no1 clc.ir whcliwr Wcutl owr
rnlcci Maple~ on this point or wllo1lwr II 
nwrc,ly e>itended the 1.1pplic.itlcm of 1lw 

terms "wife, J.Mrcnt. ,ind d1I Id" At ll!il~t 
,111wably, ir ,111 111div1du,1I tx.oeomc~ intox
ic,111'(! In a h,,r. i-01111.iry 10 the l.1w, ,,nd 
such individu.,I b lnvolv!.!d In .i onc-l!f'hi· 
tk• t0ll1smn, the drr,C'nd,mt \J)OUSP .,nd 
d,tldrcn )hould h,1w ,1 ni.ht of .Jction 
.,galnsl the llccn~c~ who unl.,wfully fur
nished the alcoholk bt'Vl'r,1~e!>. I hcru c1p
p,1,1,; to be l, tlls,1Hr1x•nwnt .111101111 the 
circuil judg<h '" to wlwlhcr such c1 

,pou~c or chi Id would h,we .i cnu~e o( 
,1ttion under lhe~v rlrrnm,tJnces .:ind 
1h1) QUC,!,lion wll I ult1rn.:itcly hr1w to be 
rf•!,Olvetl by tht• Al,1l>.1m,1 Supromc Court. 

W11h ,c~pecl lo thl· ..croncl clas,, the 
"other per~on;' the Al,tb,1111,1 Supreme 
Cou11 held 1h,1t "thi, t,lteBury o( µIJ1n-
1ilf~ indune\ ,inyorw who ib />10X11l1,11t'· 

I)' in/urt•d In f')Pr~on, propr11y or means 
<>I ,upport by ,,ny lnlt>,.,lt,11C'd 1wrson 0 1 

In the t:or1~cquc11c:P or liw lnlmdc:nrlon 
of .iny pN!,on:• (l?111ph,1sl, ,1drll'd). W;rrc/ 
1~ Rhodes, I l,1mmnml, & /3rck, Int., 51 I 
c;o Jd ,1t 16,1. The rnurt noted lh.it "tl11~ 
r,itegory of pl.iintlll\ i~ ,1, brot1d ,h µroof 
uf proximate cau,e will pcrrn,1:· lcl. 
Quoting from tl1C' old Cil~<' 01 /Jrook} v. 
C.ook. 44 Mich. 617. 7 NW 216 (1880), 
thl' ,upft'nw court rPl"OKnl1rcl th.11 even 
ii creditor o( J11 intuxit,llt'd pNi.on who 
ha~ been L11\l,1w(ully furni~hcd ,1lcohollc 
IWVCri.1&<'~ n1,)Y (,ti I Wilhill lho "otlwr" J)l!r· 

50n rn tegm y. 
A, ~1111ed t1bovv, thb wlitcr believes 

thnt fomlly mt•mbt•r, ur ,in lnto)(ICJtcd 
pc.!r,on f.111 within the fir,1 cl,m o( pro• 
tec.tl'd pl'r~o11, 111 tlw Or,1m Shop Act. I( 
not, ~uc.h i.wr~on~ ,hould foll within the 
wcond cl,1\, of "Other 1wr.o,~:· Certain
ly, 11 J uedno, h.i, .i t,1u~t· of ,1< 11cm for 
iin,,nci.il h.irm tr> him '" ,1 rt·~ult o( a 
<11 unk driver'.. hl'ing 111/urt!tl o, killed 
bPcau,e or .in l iil•i;1(1I ,,, le by a liquor 
llc l'rJ!,ec, tlwn ,1 widow 1111<1 child ,ibo 
,hould hc1ve ii r,iu,C' of ,mlc>n (or the 
fii1Jn<.i.il d;imilgM to thrm t1n<lPr thC' 
~.,me: ~hllclllon. 

The wro,,Hful tie.1th or .111 lrid,vldual ln 
a dr.:im shop contl·xr al,o h.i, c,1usc.!d 
conlU~IOll. l he ~tJIUtr giw• ,l CJU~l' of 
,irlion to ,1 per,on who '\h,111 bL• injur\.'<I 
In pPr.on:· It doC', Ml ,pC'ClllC,llly pro
vide .i c:au~e of .irt,on for death. Many 
,llt0111l'Y',, orrOnl'ou,ly (Ont ludl'd lh,1t this 
l,111f1uJgc only allow, ,1 cl.11111 lnr pN,nMI 
i 11Jurlc~ and nut ru1 do,1111. 

Although 1he"' I, ,tlll1l' rnnfU',lon ,,~ 
10 1he technirt1I r1HI\C of ,le 11011, thew Is 
110 doubt th,11 il rlc•,11h < l,111 n ,~ proprr l n 
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the d,,1111 ,how'civil damilgc, co111e~, 
1 hr umfu'lon n1<'rf'ly lie'\ in whetlwt tlw 
cl;iim i, 10 hf' brought under the> Wrong-
11,I Oe,11h !:,1.11u1e,, the Dram Shop A1.t or 
lhl' Civil O.un.111c~ Ac.I. 

Swe,,11 rl'Cl·nl l.!hCH.lt!.irly prove th.ii 
,1 tk•,,th ( luu11 tc.111 lie rn,11111.:iitwd. See 
c.1,1. I <1ckt•y v. llc.1/1'11\mcrlca. L.f~. 51•1 
"io .. UI 88 l (Al,1 1987); BeP,011 v. 'in,/p\ 
( t1diil1H Corp., 506 So.2d 999 (Al,1. 
1!>67) In t1ddi11on. lhl' very ren•nt / ,1y. 
,non c .1,t• ,illowNI th!.! parent, of,, 11111101 
d1ilcl lo brlug a death claim. Whether tht' 
1..,1uw, of Jttt0n in thc~c ca~C'~ wt>ri.' u,1 
der th<' Wrong1ul Death Act, the Dr,1111 
Shop Act 01 1hr Civil Oamage, A< 1 i, 1101 
rlf'.u. Thr c,1,r~ prove, h()W('VOr, th.it .1 

c l.iin, (01 ,1c,11h mny be m;,intained. 
1 lw m,1in purpo~t' behind tht Dr,in1 

Shop Atl ,md Civil D.irnc1gc~ ALI W,t~ lu 
c 01111 ol the dihl tibullo11 of ,ilcoholl<. brv
cr,11;1.•,. Ct'rtiil11ly, the law could 11t11 
rccowilze ,uch an anomaly 1ha1 would 
,11 low a p,•,..01110 re('oV<'r d,1m,,ftP' if he• 
w,1,; lnju1'•d but would not illlow hi~ 
f'~llllC' IQ rC'tOllef d,m1,1gP~ 1f he w,1,; k11lrrl 
~rndl'f th<' ~.1mc> '\C'I of fart,. frankly. It dJ)

f><'M" th,lt mo,t mt!mbef'!. of the br1r ,111d 
thl' tn,111.ourl\ around the ~IJlc rc1.01:11111-e 
t1 dct11h action 111 the dram shop to1\lc~1. 
fhf, writer firmly believes thJI i( 1he im1e 
Is l'Vt'r prm;emcd directly 10 the .. uprC'm<' 
rnurt, the court will clearly allow ~uch 
a r,,u,c• of ilr tlon . 

v. Socl;il host li;ibillty 
A~ oi Jhib <i,1tr, the Alah,1rna Supreme 

Court ha~ wfu'il'd to rerogni1e ,1 r.i11,c> 
of ,1ctlon Jg,1ln\l t1 '>-Oefal ho~t for cfi,pc.•n,
ing ,1kuhoht ht.'Wrage., to ,in ,,dull. It 
mu,1 h1: notL'<.1 lhdl tht!rl! ,ue no 1.:11d1' pro
vi,1011\ or rf!8Ul,1tlon, th,11 make it lllt•g,11 
lc>r ,1 \Ol l,11 hth l to "give" t1lcoholl1. hell· 
cr,1t,1e\ to ,1 visibly illloxfcJtcd ,,dull. 
Thon:ifor<>, tho (trrnbhlng of .,lcohollr 
lwvrr,11:1r, 1111d1:1 ,;uch clrrum~t,111ce~ is 
nol '1nmtr<1ry t(l the pmvisions or lilw" 
,ind ,11nn<JI ,uppuri ,1 dram ~hop clnlm. 
IJ<•t>,on 1. kolcl CadlllcJc C.orp., SOC> 
So.2d 999 (Al.i IY87). 

In lkt•,m1. ,111 cmployt:e ol Scok•, 
L1dill,1c bCC.ill,C highly inlOXICitled ,ll ,1 
conip,iny pa11y. Alter leaving 1ht• p,llly 
the t•mployt•t• wa~ involved in ,1 two,rM 
t"Olll\t()n whr,h fl'~Lrlled in the• clei!lh\ Cl( 
thl' pn,,c.mi,;or of hi, car c1nd 1lw clriw1 
of tlw otht•r t,1r. I htl ~upmmla! wurt nol<!d 
lli ,111lw empk))l(!P w.,~ rie)I c.h<1rRcd 10 ,II· 
tend the pJ11y and not chari;cd (or the 
11lcoholrc bew,agcs. AL<.ordingly, the 
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c·ouit noted th,1t thcie w,h no ",,1lc" and 
lmtnd 1h,11 tht' Ora 11 Shop Ar t <lid not 
,lf'ply. 

I he ,upreme court\ ruling. htM't'Vl•r, 

,hould not be dtwmed w pmvidl' 1111-

rm111ity to ~o<.:r.il hu,,~ 111 tht..' .idult ~IIUJ 
tro11. r11M. 11 .ippe.11, 11t,u tltt• c.ow1\ 1,,. 
tion..ilc for refusing to rC'cOf111l,c ,1 com 
111ni1 l,1w rnuw of .,rtlmt ,1>1,1111,1 ,1,01 i,11 
ho~t I~ th~ filct 1h,11 1110~1 Jur·i,cllctlon, 
h,1w 1101 recognized 1hl\ rilu,C' of ,Kliem. 
If r,tht>r Jurbdictlon, ,IMI ,lCH•ptlnM thib 
t.,1uw 01 c.1ctron, lhL•n lhl./ Al,1h,1n,,1 Su
p,t•nif• Couit m,1y wt•ll follow. Sernnd , 
th1..• ,ud,11 ho~, mu,1 ket•p in mind 1h,11 
II hi' fh.irg<'s for 1hr .,lcoholit hcwr,1se~. 
,ud1 rond11rt m;iy oc> rlt•C1111r<I ,1 "~alfl," 
II I, unl,,wful for any pc>r~on to wll .:1l
rnhol1t UWt!rag!!, wllhou1 ., llu·n~t·. /\l,1. 
IJ,1111.1 Code §.!8-JA-25(,1)( 15). 1 hu\ the 
"~,,It•" of ,ilrnho ll< lwvl'r,11i1c~ by ,1 ~od,11 
hml wlthou1 , 1 lkt'lhl' wo11ld bl' unl,1wful 
..ind c.ould qubject him to 1hc Oram Shop 
Ari , 

I hf' Ai,1b,,mi1 C oc/C' h,h flpf11wd '\,1lt•" 
,1, "an} triln,fer ol lrquor, wine• or bf'er 
tor ,1 ,onsrderiltlon , and ;iny g,lt in nm · 
nl•tlion with , or a, n r.ir t ol, ,1 lr.,n~fcr 
ul property otlwr th,in llquu1, wine ur 
beer for co11&u111µllo1,: · J\lali,1n1<1 Cocle 
!l.!8,J-1(25). lr1 Snwyt!r v. B1rmit1Hl1t1m 
A1t•,1 Cll,1,nbc•r of Commer, l', 517 'io.2d 
18"i (Al;i, 1987), 1he chilmbN of to111• 
1rn1r< ~· ho~ted ,, ren•ptio,,. 01w of lh<' 
mt>mbr"' voluntce,,m-.J tu ,PII drink tkkeh 
,1t tlw n•ception . In rPt11rn, lw w,1,. pro· 
vld~·d with fret! drink... 1 he 11w111ber ldt 
tlw p,11 ly .i,,d w,h lrwolvt.'CI In .111 t1Uto-
111ohilc colli-;1011 w11h tho pl,llntHI Tlw 
11l,1lntiff ,ought 10 hold 1he ch,m1be1 of 
c on1r1wrce li.1blr in the dram ,hop ,it . 

111111, rnnum<llng lhi1t 1hr th,1111lwr of 
c r,mml'rce hm:l unlowfully ' \old" ,11-
coholk bewragP\ to the.> <'0111mlllt't' 
11 w111 lw1. 

1 he /\ l,1u,1rn.1 Supr<•nw Court follild 
111,ll there w,h tu> < CJ11\idt•1,11lo11 .ind, 
thu.., 110 ,ale. In doing ~o. tlw llllffl ~,awd 
lhl' JolJO\Vlfl)\: 

"In nrd1•r 10 con,tiurr con, idl'l'allon lor 
.i promise, there mu)t hil\1' bl~·n ,111 ,K1, 
.t lorcbcilr.Jn<.1:, ,1 de111mcnt. m ..i ,fl-.. 
,OU( 1100 ni;) lf!Aill r1gh1, 01 ,1 IC'IU111 pro
ml~·. barg;iln ror anti slwn In 1''(1,h,m11c 
for 1he prom,~u , . Tlw 1-vlcl(•ll< l' 1, 
L111d1wu1cd th.it th,: (n)rnnili1t•t· lrlC'"1• 
i)prJ vohmwPrPd hi, ~rrvicc~ 10 1tw 
Ch,1111her of Comnwrce wilhout rq1n1d 
to wl1\.'lh1?1 .ilcohollt hc·vt>r,11111, wmrld 
ht• ~,·rv<'d to h1111 . l ho 1•11ldl't1rl.' 
t'\l,1hllshes lihe commrll<'<' nwmbllll 

hdd 110 mtcnlmn ol volu11tt•t•r11111 hi, 
•.c,111(1'\ 111 l'JCt h,111flt:' IUI ,1lt.ohol11. I)('\~ 
erilges; tlwwlorP 1hNe w,1\ no St!lc ol 
.itcoholic ht'YN,1111•, " It/ ,11 587 

Thi, or,111,on hl1\-..,rvt'r. wg111.•,h thm If 
lhe lntoxic-i11C'd rmplt))'('(' h.:in hought the 
alcohol lhrn thl' ~rm.ii hci,1A•mployc1 
would h,1w lwt•r1 ll<ti>lc to the pl,,ftlllff 
u11dt•1 the Dr,1111 Shop ,t,lllllr . 

A ~otl,11 ho~I. howC'wr, c.111 be held 
11.:ible tor fuml,hlnH Jlwholic. b<.Ncr,1ge& 
lo ii minor. ~/<111111 v. \/\:1th, 50fl 5o.2d 
1n6 11\l;i l'lff7) , In A/,1rr111, the J lunl
willl' l,1yrt1t•, ,rcm,wt•d ,l p.itly ror hiJ(h 
.,, hool ,1ud1•111,. While .11 the p.irty, 
,Lwml ol tht• ,1ud~·nh ht'< .,me hrghly m
to>.rlc1tl'd. Afll'r lc,lvll\8 lhc p,uly one of 
the ,tudt•nh clrovt• hh tJr 11110 rhe on• 
c.oming lt,1fJic. ,111tl kill1•d rhl• driw1 of;, 
vehicle and 'l<'Vo10ly Jn1mt1d lwr two 
d;iughter,. Th0 l,1mlly fiiNI ~uit c1gain~I 
the> J.,yrwi, ,incl otlw,,. 1 lw Al,1b.1ma 
Supreme Cow l lt•w,, .. cl ,u111ni.11y 1ud14-
ml'11t cm lwh,1lf ol 1!111 J,1YtL'L'" ,met lwld 
th.ti ii t:Oltld lw ll,1bll• under lhe Dram 
Shop Act. 111 drn1114 ,o , thl' toun no1ed 
tlMt tlw ABC Bo,Htl R1•11ul,111or1, make It 
unlawful for ,iny fll'N>n to KIW .1lc;oholic 
bevN,1ge, lo ,1 111inn, lhu, . the cfl,poo;f. 
1,on of ,1lcohol to tlw minor in thio; rn~e 
Wi1, "conlrnry 10 ilw provi,Jons of law" 
and a o;latwo1y clr,111, ,hup c:lal111 cou ld 
I-Jc malntc1ined. 

VI. ConclU!,iOn 
Au cmJlnf.1 to tlw N.,11011,11 I tlt,1hway 

lr,.utk S,1(cly Ad111lr1i,r,,1Jlon, H6Jl peo· 
pie diC'd l,1 the Uniter! S1,11e~ ,,, .1kohol
rt'lated tr,1ffic ,1ec,dent, ta,1 ye;ir. In ,iddi· 
11011, ,1r,prox1111,1wly <inc• 1,crson i1 minutP 
Wi\5 rn1urecl In ,uch c 1,1'111>,. Many of 
lhE',e 1njurlr, ,1ncl rlP,lth., wt>re rau,ed by 
th!! unlawtul ,,1lt• 01 ,1lc:oholit bt'\1Cr,1gc~. 

Such ~tu>11-1c1111i;i , t,11l,ht, ,t,rmRIY ,ugge.t 
th,11 more l,1w,uil\ will Ill' fllt•d In tlw 
(LHurc. 

l he D1J111 Shup At! Jt1rl Civil Dam· 
Jge!, Act wcw en.ic.ll'd 111 thl' cMly 1900s. 
Wry few C',M'" wrr<> hmuHhl 1111d1'r lhme 
,t.ihtlr\ howPwr, 11111il tlw 1980, . The 
m,1jorlty of tlw ,up,t•n1t• routl dt•dsions 
on lhl.!'>e c-,w1 , h,1w ht'lif1 rlvc:1dtc!d w11h-
111 till' l.i\l frV<· Yi'.lr,. T he,l' c;ise~ have 
eliminated ~Ollll' ol the confus,on but 
liwrt• ..rill rt•111,1i11\ c 1111fu,lu11 within the 
l;,w, Thor<' .11'l1 ,1 ,IKnlflc.int numhN o( 

,.1~e~ currcnily pt'ndln1,1 hrlorP the lri;il 
nlLtl I~ of ihi, ,t,IIC' rl\ Wt•li rl\ i lW \Llprt,>me 
court, ilnd It i~ hoped mo~, of the prob
lem ;1rea, ui1im,1h•ly will lit• rl,m(ied.• 
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Recent Decisions of the 
Alabama Court of Criminal 
Appeals 

Prejudici al comments by the 
prosecutor- denial of fair trial 

G1//1:,p1e v. ~t,1Ll', J D1v. 2·1 (Au)tu,t 
25, 1989) lu<.1141• Bow1•11, wrill1111 ior 
i1 un,,nimou, Al,1h,11ri.1 Court or Ctun 
inal Ap1.x.•,1I", f!>WM'<i ,ind ,,,m;indecl 
lhc tonvit1mn ul Ciilll!,piP tor ~t'X11,1I 

.ibuw In ,1 ,1111MtllK opinion 
Glllespte v.;i, th.trJ(ccl by ,vp,1r.iw 

1nd1rnnt•n1~ Y.lth lour 111,t,inw~ ol llr,t 
deg,~·" ',l"<u,1l ,1hu,1• ,uul c111c 1r1,1,1m.c 
of rlr,i cfeF:rC'e ~odomy. The jury tound 
thP. rlrft•ndan' 14ullty nn threCI ol the 
lir,t tk>Kf'l't! ,1•x11,1I ,,hw,C' uf(m,e~. 

Gllbp lt• r.1l~ocl <1 ,Ing le 1,,11e on hi, 
Jppc.il , u111tc11dl1111 th,11 lw w,,s 
clcni<'d ,1 (,1lr 1rl,1I hct, 1u~t· of tlw t11b
co11cluc1 of tlw PIOhl't u1m 1hrou(.lhou1 
1he tri,11. 

I ho cnurt of c nrnin,11 ,1ppe,1h, r(•· 
wrwd Gllll',p ir\ c onvlt tlon bcc,tu~e 
of ( t) ttw pro,t•< utor\ r111w,1tPd qu,'\· 
lion \ ,ind lnnLi•ndo implytnR thilt Gil 
lc,ple lldc.l um1111lltcd othN ,irt~ nf 
,c,u,11 r111~t0nducl ,Hid (l) thC' pre-
111clicial qur,1ion~ propoundl.-d 10 GIi· 
lespie durln~ rn1,,·l'>.,1mln.11ion con
cermnR the Ku Klux Kl,1n, 

fUdKc Uow<•11 ob,r rvPd that thr prl· 
nJJry dulle, o the ol(1u• nf d"tnct .it-

ThP A/,1/).1111.i / ,1Wy('I 

Recent 
Decisions 

tomt>y ;ire 10 ~er that JusticQ h dono 
arid to \<le rhat the , taw·~ cn,e wa~ 
properly µr~ented to the coull ,incl 
Jury J!. m,1dc by the cviclc11co. 

luclie Bowen altlca l ly foc.u~ccl tht• 
b,uc with thQ follow,ng worch: 

'We! Me o( the op n ion that the 
cumulatiw effect of the re
r,eated quc~1iorh dl1d i11~l11u,1-
tions by the prosecutor created 
111 the mind, of the 1uro~ the Im· 
pres~ion th,,, Gllle~pie had m
g,,gecl 1n other acts ot ~e)(UJI 
m,~ronrlm ,:· 

In thi~ ca~e, the prosecutor did not 
h,,ve evic1ence of wch ri11!.conduc1 
which further ex.icerbJted the prob· 
lem faced by I he ilPP~l l;ite co 11rl. Th<' 

/ohn M. Mll//ng1 

fr., Is a member of 
ihe firm of I Iii/ , 
Hill , Carll!r, f rJn• 
co, Cole• & Black In 
Momgomcry, I le 

h a graduate or Spring HIii College 
,md tlw Universi<y of Al.ibamil Srhool 
of w~v. Milling cover, the civil portion 
of the dec;f5ions. 

by John M. Milling, Jr.1 

and Oiwld B. Byrne, Jr. 

l,1w b cle.,r thill cl11rlng a 1rl,1I of,, per· 
,on for thr a11C'RC''1 comml~slon for a 
r«rl1ru l.ir crime, evidence of hi~ do· 
Ing ,1no1hcr art, whll ·h it~elf 1~ a crime, 
I~ nor ,1dmb,lblc If the only probative 
v,1l~w I, lo ,how h" bad char;ictl.'r, In· 
cllnt1tlon or propcn~lty 10 cor,mil the 
type or trlnw (or whlth he I~ being 
tii<'d. c. Gamble, McEltoy\ Al,1l>Jma 
f v,drncc, §69.01(11 (3d Ed. 19771. 

Jud1w Bowen contluclecl that the 
only concriv;ihlP purpo~e for the 
pm SP< utor·~ que\tions and lnsinua• 
tlon~ W,I' 10 "r>rejudif'f' the accu~er! by 
~URKl•,tlnK thJt lw wa, mora llkaly to 
be guilty of tht• t nnwl~J charger!," 
Allt•11 v. StJW, 478 So.2c.l i2(l, 330 
(Al,1.Crlm.Ap1,. 1985). In thl~ regard, 
judge BoWC'n ob,erve<l: 

Dav,d 8. Byrne, Jr., 
I) .i w.idutitc of the 
University of 1\/;i. 
b,1mll, where he 
n•crlvcd both his 
tmdcrgraduatc Jfld 

lt1w dogrrt•s. 1-/c b d mcmbcr of the 
Mo1119omcry firm of Robison & Belser 
and covers the cr,m/nal portion of the 
deci)lons. 
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dPmnee has a le;isPhold l11tt'rcs1 In co,,. 
demned land and lhe Interest involve~ an 
enterprise or business dirnclly or inll
m,llcly connec1ed with lhal particular 
l;ind, th<:> lasscc b entitled 10 µrese11t evi
dence or tho market value of hi~ Interest 
at the time of the condemnatio,,; 1h01 
value iG properly considered part o( the 
vr1lue or the land. In determining the 
value of the leasehold I nteresl, the cot1rt 
set out seven fr1c:tor~ which Ciln be 
considered: 

(I) The length o( the u ncxpl red wrm of 
the le.isc; 

(2) The rail ,,.,arkct value, H any, of 1he 
unexpired 1erm ol the lcusc; 

(3) In the context of the case at b.ir, the 
qu.intily and q1mli1y of thf' re11111in· 
inf! co.-11 ;md Its fair market value per 
unit; 

(4) In th'-! contvxr of thl~ <;;;1se, lncom!! 
derived by the le.i~cholder from the 
property; 

(5) The highest and best use of the 
property; 

(6) The utlllty, If ,my, e>f .:my portion of 
the land In which the leaseholder 
has an interest remaining r11'ter the 
condemnation; 

(7) Any 01her ac:1ual damage~ ~uslained 
by the loasoholdcr. 

Cont·racts •.. 
exculpatory pre-race release void 
as it relates to wanton conduct 
Barne~ v. Birmingham lmern.itlon.i/ 

l<aceway, Inc., 22 Al3R 2766 Uu11c 16, 
1989). 81:1rne~ ontorccJ .i stock ca1 race .it 
Birminjo\ham lnlernallonal Rac<.'Way (BIi{), 
l'rlor lo the r.u::(;!, BMncs sl9ned ,i prc-r,,ce 
rclc.iso which releilsecl BIR .ind others 
frorn all liability (or damage anrl injury 
while partlcipating In the race, 13arnes 
was Involved In an ac;dclcnt during tho 
race ilnd ~ued BIR and other.. .1llcglng 
negli).\l:!nce and wantonnc~~. l 'hc trial 
courl gr.inted clc(c11dan1s' motions for 
~u1111n<ll'y judg111cnt based on the excul• 
patory prc-r.1cc release on authority of 
Young v. City of G,,dsclen, 482 So.2d 
1158 (Ala. 1985). Barnes appe11led. 1'he 
supreme court 11fflrmed the sumn1ary 
jltdg111e11t ;is t<> the 1wg ligl.!11Ct? CoL1n1 bur 
rever~e,I il5 to the w11nton eou11t. 

The supmn1e court r(!cog11l2ccl 1ha1 
Young h!:!ld that prc-rc1cc releases cxcul· 
paling one (or llablllty o( negligence ,incl 
wanton conduct holve been ur>helcl r,, 
Al.1bama as valid and ,,o t void as againsl 
public policy, The supreme col1rt, how
ever, noted thilt Young Is the only c;1se 
in the Uniter! St;:itl:'S upholclin1,1 pre-r.1ce 
releasl:'s for w;,in1011 and wi llful conducr. 
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In Alo1uu111c1, willful ness or \-Vdi1lu1111ess 
Imports premeditation or knowledge and 
consclous11ess thut the injL•ry is likely to 
result, while negligence ln\lQIV(>~ lnildvcr
tenl action. Arter loukrng ill the is~ue 
<1gr1ln, the ~upreme court exµressly over
ruled that p<:>ttion of Young thJl holds 
lh,1t p,·c-racc rclea)O) arc v.dld and not 
against public policy as they relate to 
wJnton 0 1 willfu l conclut:t. They me valid 
,h 10 negligent conduct. 

Contracts . . . 
ambiguities nol always construed 
against drafter 
Wc•,tem S/1111-1 ;111c.l Cal.,/c1 Co111p,111y, 

Inc., etc. v. / lam//ton, etc., 23 ABR 24 28 
(May 26, '1989). Hamilton entered h,10 
a stock sale Jgreement with Western 
which contained an Indemnity agree
ment. Aiter the sale, a dispute Jrose, Jnd 
Western Wil~ s11e:d. During thi~ suit, ii di5-
pute Mose a~ It> 1he menning of the ln
cfonrnlty provl~ion, ancJ I lamllton fll!!d 
this clcclar.ttory judgment action. Tho 
trlal court found th01 the l11dom11liy pro• 
vlslo1, was ambiguous and that although 
boih panics entered into lhe coimact 
wi 1h Jdvice of counsel, the iJgreement 
was clrafled by the nurchJser, and, there
fore, lhe t1mbi1:JL1ity must bP rosolv0d in 
favor of the H11mlltons. The purch11sers 
11ppealPd r1nd ar~ued that the general 
rul(! rcgJrcllng a,nblgulllCl.\, hJ; an cxccµ
tion whcrt' ~ophi~ticatud pcr~ons rcprc
~eritcd by leg.ii counsel J1e Involved. The 
purchasers urged the court to .:1c.lopt the 
exception, 

On appe<1I the supren1<" court found 
the logic of the exception persu<1i.ive 11nd 
~ti.lied that whP.re both pMties to a ro n
tracl ilre ,;ophlstlcaled business per!ions 
advl~ed by c:oun~el and the contract ls 
a product of ncgotlario1,s a1 arms lcng1h 
lJ01wce11 the pcJrtlc;, lhclC b nc, rcc1son 
10 autooiotlcally construo ambiguities In 
the conrract against the dra(ter, 

Domestic relations ... 
English v. English overruled 
Ex pnrte lfaylis~ (Re; Bnylls~ v. lk iyllss), 

23 ABR 2560 Oune 9, 1989), Mr. and Mrs. 
Bayliss dlvorcl!cl when Patrick, th~lr son, 
w.,s 12 yc.ir~ old. When P.itrlck was 18, 
his mother petitioned the court to modify 
1he Judgme,11 of divorce asking the court 
to require the non-custodial fathcir to 
contribute to Patrick's college education 
after P;itrick attr:1ined hi~ major ity. Since 
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Pill rick was neither nwn1,1lly or phy!,,c:.illy 
d1,Jblcd, the trial court Jnd 1hc <.ourt of 
dvil appeals, relying on Cngllsh v. 
Fn11ll,1l, 510 So.2d 272 (Al.:i.Civ.App. 
1987), tl t-nled thi> rno1her's pc'lfl lon . En· 

11/i~h hi.lid th.ii d pmm l I~ undrr no legil l 
oh llR,Jtlon lo 1.1duc111e .:1 ~on or d.iLJghter 
.aflN he or ~he a ttaill~ m,1Jorl1y unle,~ the 
child ,~ physiG11ly or mc1\lc11ly dl~.ibled 
or thry h,we ,1greed 10 do ~o. 

On cNlior,1ri, the ~up1cmc rour t ovcr
rult•d I nf!ll~h r1nd hrld th,11 a 1rit1I court 
In ,, proceeding for db,oluilon of 111111-

rill~l(.! o, ,1 modification of ,1 dlvorre Jud&· 
rnt'nt may award sum~ of money out of 
property Md Income of ell ill', or both 
parE•n1., for 1hc JX>l,l·ml rwrlly cducatrtm 
of ,1 chllcl of 1ha1 di,,olVt'd m.irrr.ige, 
whcm ariplic.ition is rnJdc therefor before 
llw r hlld c1tt;iln~ the ,,gc of rn;iJorlty. In 
doing \O, the court ~hnll c:on.,fcfpr lhe 
l'ln.1nd,1I r,miurces of 1tw p.inmts ,ind the 
child ,inu thl• c:hllo\ commitment to ;incl 
Jptlludc for thl! educ.itlcm. I hi! court al50 
m.:iy lOmlder the i.l,rnd,1rd of living rhe 
child would hJVC e:njO'yed If the tn.irn,11w 
ht1d not been dbwlwd . 

Tor ts ... 
court rejects 14-year .,ge lirnltalion 
stated in Centr,1/ of Georgia 
Ly/1.' v. Bouler, 23 ABR 2787 (June 16, 

1989). Appelldn t wa, 16 Yl!"" old when 
he rnlc..rC!d .ippcllee'i. prop1nly without 
pcrml~~lon. He wcnr to 1111• cd1,w or u d;iy 
pit ,mtl cl imbed onto .:i lcdi,te. I he ledgt? 
coll,1p&cd, t1nd he fell ,1nd Injured hlm
SC'lf. Ho filed sull , and tho court 0nro,cd 
~umm.,ry Judgmenr fot rhc ddendJnl on 
,1u1hor11y of Crntr;i/ of G1'0rEfi,1 R.R. \~ 
Rol,bim, 209 Ala. G, 95 So. JC,7 (1923), 
wh,c h hold rhat children <JVN M .ire "pre
wniod IO be cap.ibhi or the Pxerche of 
Jud8rncnt and cllscrc1io11:1 lhc chllcJ ap. 
pc11lcci, ,md the supreme rnu,1 reversed. 

The ~ur,reme courr notrd 1h.11 l1 1cccnt
ly adopted 1\339 of the Rc%11c•mrnt (Scc
onrl) of Tom (l965l whr< h dot's oway 
with the M-year ;ige prc~umprlon. Sub, 
~<'<'lion (c;) ilnd the rommPnl to '3139 pro
viclt• guld..incc In dctt>rmining when a 
<.hllcJ ,M umc, r<.!!,pcmslhlllly lor hb In
/uric~. Mos1 Jurl!,dlctlo11~ h,,w lw lcl 1hat 
..i child bryond the age· or 14 n1Jy ,ecovcr 
for lnjurle~ ~u~tairt"d wlwn uespassing 
on th<' l,1nd of another. Recovery will be 
le\., likt>ly ,H the age or thr child In• 
CrtM'>U\. ,rnd age " 1111 rn1pOttJnt factor. 
( lcmc,,t., lhJt merit ex;imln.irton .ire: 

Ill the lntell,gcncc of the child; 
W the c,1p,lClly of the <.hild to under• 

~t,1nd the pot<'nli,11 danger of 1he 
h,11t1rrl; 

(3) tlw child'> ;ic1u11I kr,owll'c)ga of the 
cl,11114cr; 

(.I) llw rhdd\ ability to cxerc.be 
d1~cre1lo11; 

15> 1he cduc.Hional level of 1he child; 
(6) the rTMturity of lhe child: 
(7) lhe .iAe of the child. 

Worker 's compensation . • • 
§§25·5·11, -52, .53 and -59 
discussed 
lmvman v. Piedmont Lwcut,ve Sh,rt 

MJnufi11:-turing Comp,wy ,111d I l<1rt, 23 
AUR .!542 (Jun!! 2, 1989). Lowrnc1n hurt 
ht•r b,1tk whil e workl"g for Plcurnom 
<1nd l'ilcd J worker's co1npcn~n1lon claim. 
I IJ11, n co-employee, wn, q 1ppos~d 10 
procc~\ he, clt1im, Wh Ir In tht• ho~pllal, 
Lowman wa\ visited by I IMt, .,ncl Hari 
1hrC't1lencxl her and Sill<I wo,kt>r'~ com
p<>n,,11ion Wil~ 1101 going 10 pay 1he bill. 
lowm,,n , ued Piedmonr And 11,Jrl for 
f1,1utl ,111d outrago. lht• trl,11 courl gr.i,11cd 
d(.11c,nd,11ll~1 motlo,,s for su111111.iry judg· 
11w,11, .ind Lowm.in appealed. The 
~up1crne court amrmed in part and 
rl'VCh<'d in par1. 

Thr ~ur reme rnurt found 1h;11 there 
Wil\ no evidence to ~upJ}Ort the tori of 
ourr,,g<' ;incl affirmed the trial court. The 
court, hoWt?wr, faund 1h.11 there w,b ovl
dl'tKO lo ~upport ihl' lnle11llo11cd fraud 
cl,,illl . Therefore, lhe courl haci to con
,ldcr whc1hc1 the cx<.lu,iw icmcdy pro· 
vt~lon~ of rhc Al.ib.:m,.1 Wo,ke(s Com
pensation Act bar her 10,1 cl,1im for in• 
1rn rlt1n,,1 fr,1ucl. The court held 1h,11 the 
inrenrionnl (mud clillm in thP handling 
of the worker'~ ro mpen~111lon cl,,im wa!t 
nnt hnrrPd ,rnd ~talP.d lh,11 Ihle' exclusive 
11•11ll!dy provision!, only upply to llmlt the 
11,iblllry of dtl cmployc1r or It!> lr1surer 10 
the ,1.itutorily prescribed clt1l111 for Job
rel,11l'd Injuries. If the claim is 1101 com
pen,,1ble bec.iuse it b ouhlde thC' cover
age of thl? ,,c t, then the cxclu~ill(' remedy 
provi~ion~ nre nlso lnilflpllc:11hle. The 
!tllPtt•nw c:nu rl .,lso Slated th,11 1111.lf'e delay 
in p11ymenl of workc r'!, <.0111pc11!.c.1lion 
benefit, I!, nor .-ic1ion.:1blc .,~ ,, !.Cpnr,1tc 
IC)rl. The COUii al~o JddtCSSC'd the SL'.lll• 

d.ird of proof for thi\ ln1rn1ional fraud 
cl,1lm. In view o( the exclu~ive remedy 
provision, the plaintiff mu,t milke il 

stronger ~howing rh.in th.11 1ec1uhcd by 
the ''\Ub~t.Jn1ial evidence rule:' In regard 
10 i1 fraud claim ag..iin~t ,in employer, a 
c:o-1m 1ployee or an emplc,yer\ lnsLJrer. the 
pl,1in1lff 111U~I, pm~MI evlrlPntl' lhill 
would qualify as dear and convincing 
proof of frc1ud. 

Recent Decisions of the 
Supreme Court of Alabama 

Other acts' evidence- impact of 
remoteness on relevance 

To111/ln v. State. 24 ABR 215•1 (Mny 5, 
1989) The Alabamil Sup,eme Court 
gr.inrcd certiorari to detNmlne whelher 
lhl' trl,11 court errPcl in allo .... inM the S1;i1e 
to Introduce evidence of prior ff;!lony 
c:01wlc:1io11~ Wne for r,os~e~~lon ,111cl rme 
for ,,1lu of 11lilrijuana), both of which OC· 

<.Urrt.'d rcn ycM~ before 1hc charged 
offcn~e. 

Tomlin WJ~ charged with unlowful pos
,c"ion of m,1riju.ina. Prior 10 tm,1, the 
clctcncl,rnt filed a morion in I/mine (or"" 
ordt'r ln~tnrclfn8 the cli~rrlr t ,111orney to 
rt.•fmln from making any dlrc1e1 llr lndirPcl 
, .. rrrmn • to hi~ prior convlr tlonb. Spec
lflcnlly, th<.! morion in 1/mrni• ~oughl 10 
~upprc~~ 1hc follow1118 prirn c.11mes of the 
dt•fcnd,1111: (cl) Augus1 1974 po:.ses:.lon 
of mJrljunnt1; (bl Janunry 1975 ,posses
~lon of m.:irljuana; (cl Apr!' 1971j pos• 
~es~ion of nwljuana : (ell May 1977-sa le 
o( m.irijunnn. The April ·197c; and May 
1977 rnnviction!i were adniitwd Into wl· 
tlcnt<'. In ,1ddlrion, tlw St,, rt•, 111 ho1h il!. 
op1mlng ,tawment~ and .i!. a pt1rl of Ill. 
u~c,in-thicf , prcsenwd ('llidcmcc 10 the 
Jury or the dcfcnd.1111's prior crime~. 
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Ji.micr Joni'!~, writing for il unanimou~ 
c:-ourl, rever.erl. Ju~, icr Jone~ focl15Pd lhe 
i\~LI~' d5 r()JloW ~! 

" ... Whill! wl! d~rt•e 1h<11 the gen
eral rule against adml~sfbllil y of 
prior offense~ has ih cxcepllons 
and tha1 nne such exception is the 
rule th111, ff relev,rnt. evidence of 
prior offen~e, is ;idml~~rble to ~how 
intent and guil ty knowl edge, we 
co1H:ludc th<1t lhc chal l0ngcd 
evfclencc ln thls Clise dal!~ 11ol 1i 1Ca?l!t 
the test of relevancy which Is a pre
requisite to aclmfs~lbi lity u1Hlor 
e;ich of the exceptior1s. [.~ p11rw 
Killnvsh. ,na So.2d 13 'l (Al..i. 
1982). See ,1/so, C. Gan,hle, 
M rl: lroy ') A/,1h(1m.~ Fvidencc> 
§69.01 ('.3d hi. 1977):1 

Ultl111.iwly, lhc ~uprc111c courl con
cludrd 1ha11hc ~1,,tt'\ U~l! of thll evidenui 
was to prove propensity of the dofc11d,m1 
to co1nmlt lhe ch.1rgeci offe11~e. Ju~tkc 
Jone~ noted 1ha1 propensity cvidC'nce Is 
i rwim 15~ible: 

" i he only r,ol\~ihle lnfNence 111'11 
c.in be draw11 from ~uch evidence 
b tli.11 thi~ dcfllndant wa~ nior~ 
likely 10 commit 1hc offon~I! 
charged than migh1 mht'rwbc hJvc 
been the cnse. This lmpcrmlssiblo 
purpose Is lhe very reuson fo1 the 
ruin prohlbiling such r vidr nr f'," 

DU I- under the infl uence
what doc s it 111can? 

Ex partc Buckner. 24 ABR 2820 (11111e 
1989)- Buckne· wa~ co,wlctccl (or urlv-
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i111,1 under the lnfluc11co of alcohol. I le 
appealed his w nvlclion to the court of 
ulmli1i1I appeals which J((itmcd the 
iudAment without ~n opinion. The Al.:i
bnm il 'i11p1eme C!l tlrl ~r,1111i>d reniorar'i 
,111d ul1lmalt!ly 1'EN<ll'sl:!d and mmanded 
lht, CdS(!. 

At t ii.ii. Bucknl!r vigorously dofcntlcd 
based upon p100( I hat he w ;i~ 1101 "under 
the Influence" .11 the tln,e he w,1~ stopped 
by Huntw ll le city rollce. Following hi~ 
Jrrc~st, Bur k 1wr was I ril nsported to tlw 
,l ty Jr1il. No bren1h11li1.er w,h Kiv(')11. 

5peclflc;illy, 13ucknf'1 ob]Pclerl to lhe 
lrirtl court'~ l11s1ruL1iri11 to the Jury In pcr-
11111.mt pdrt <1:, follow~; 

"If you dc1crmi,,c 1hi11 ih(.l dc/cn
d..int WilS under the Influence or 
,ilcuhoi, then the deArce of lnloxl· 
rn tion i~ immr1tc>ri11I, ;ind It I~ not 
necess,uy I ha1 the dt ?gree r,( intox
frr11lon mu\ l be \fl r1dv,111c!-'d or the 
influcnc:e of alcohol be so ,1d
vanc;l!U a~ lo 111tc1./Ca?re with lhe prop
er operation of 1hc w hicle .. .. " 

Thc Al;:ib111w1 Sup·omC' Cour1 rC'V('rscd, 
holdlnf! th.it the 11·1~1 court erred In In• 
~tructing the jwy that th1;1 d1l'gro1;1 of 1he 
influence of alcohol doe~ not hrtve lo be 
\O r1dv.i11c:erl a~ to 111:erfrne with lhl! prop
t"r cip1m1tion of lhc vchlc:lc. 

J\labc1mJ's DUI stntuw p,ovldcs that "a 
porsw, sh;ill not drlvC' or be In :ictu,11 
phy~ic,:il control of ,iny vehicle while: (1) 

The1·e is 0.10 perceN or more by weight 
or t1lm hol ln his blood (2) Undor the in
fl11r nce of .ilrn hol ••. :1 rhe Supreme 
Court 01 J\l;ihnma has held 1'1a1 suli ~cc
lions (1) r111cl (2) c1rC! 11d t scpa1atc b(fcn!.c:., 
hul ,ire 1wo 111cthod~ or proving the SD111e 
o((cnhc- dr1vl11g ui,dcr the lrnlucnce of 
alcohol. ~1.:c S/!o,()/1 v. StJ1c, 528 So.2d 
1159 (Ala. 1988). 

ThL1s, In attempling to prow ihi:1t 
Bu,·kner w;:is glli I ty of rlnving under lhe 
1nflL1encc, 1he pl'Osen ulon could ('/the, 
r,rove th11t lh1ck11er\ hlood 11lcohol co11-
ten1 WM .10 pernm • or mo1e or thdt ht' 
Wil~ "undL?r 1h0 lnOucm:o" o( alcohol. 
8(KaL1sc 110 lest was ad, ninlsterecl to 
Buckner, ihe prosccu1ion h.-id 1hc burden 
or proving that he w.-is "uncle, the in· 
flL1e11ce of c1lcohol :' 

Section 32·SA·191(.i)(2) mrtke~ Ii illegal 
to drive or be in nctueil physic.al w ntrol 
o ( ., vohiclt:! while Lrnclcr 1h!! l1,flut' 1)CC of 
,1lcohol. I lowcvur, 1hc ~,.11u1e docs not 

derlnl.' "under the inffuenn~ u( ,ilcohol." 
l he rn urt or ul111inc1I c1ppc.:1h h..id pre'· 
viow,ly held th.,t ,1 por~oo b guilty of vlo· 
1.,11011 §32-SA-191(,1)(2) H he dilves ,, VC'· 

hicle under rhe iniluence of alcohol re
gmdles5 of llw degree or thill inrluem t•. 
St'C' Pncr v. City nf Mnn1gnmery, 1\55 
So.:.!d 180, 185 (Al.i.Crlm.J\pµ. 1984). 

l hi~ opinion b L?xtrc11wly ~ignlflcanl 
bct<1u~e ll ovu11ulc~ 1he holding of Parn. 
The supreme courr cli til.:illy no1cd 1h;i1 
the Ak1bam..1 comts h..ivc ~aid that pam
gr.iph~ (J)( I) ..incl (n)(2) of §32-SA-19 I 
d<>(inf' 1lw ~.,mr oflrn~t\ bt H thr i1 appli
c,, tion c:;in le11d lo orp o~lte rew lt, under 
1he ~ame fil rt \, 'rhe court'~ an,1IY!,i\ U lrt · 

eluded thtll 1he Legi~l,11uru intended 10 

prohiull " pm~o,, fro111 cl1 lvl11g ,1 vehicle 
only .ir1cr eon~uin ln~ sui h ,11, ,i111c.,unt o( 
.1ku liol ,h would fmpal1 hb .ibility 10 

drive sofoly. Tht1s1 the pro"ecutlnn\ 
b11rdrn ls to pro\/C' th,11 thr drfend,,nt Wil\ 

under tlw lnfluPncr of i11rnhol lo 1lw P><· 
tPnl thill It affect('(! hi~ ,1bilily to npPrrtW 
his whlcle In a safe manner. 

Ex partc 1.af/orc reaffirm ed 
St.,w v. N!.!,II, 2•1 ABR 2809 (lune: 16, 

1989)- The Supro,,w Coui t o( Al.aham.:i 
gramcd Neal·~ pc11tlon (or certiorari 10 
rn n~lcler the queslion of whclher he wa!> 
entitlC'd 10 ii jury trial on th(' lm 1e of hi~ 
ro mpetency to ~t,ind 1rlt1I ror c.ipit,11 
m11rnf!r. ThP S 11prt'lll !l C:ourl n( Alnhillll il, 
In ii pc>r n m,im 1,1piniun, affirm!!d the 
huldinK of r.~ p, ,r(I.' I ,1{/1Jr~•, 445 S0.2rl 
9J2 (Ala. 1983), whk h held lhJt 1he 
t:rft11ii)Dlly ,lCCU~td, PLll''>LMn I 10 the Aid• 
bo111.1 ConsUtulinn ot 1901, Section 11, 
,111cl the proceclurP provided by §15·16·21, 
Cndc• ol A /;ih11111r1 ( 1975) 1~ entil ll'd lo ,, 
Jury 1ria I on 1he is,ue of mcntd I 
c om p!!lency. 

111 lb opinion rt!<1(firrning tlw L,1rJoru 
decision, the Supreme Court of Alt1bam.:i 
wa~ c.arc1ul to poln1 oui 1h..11 it w.i, not 
voldlnR the 1ri.:il court's exe1 cise of Its 
tl isrretion 10 C1rtlt'r the clrft'mfa nt rn m· 
mlttPd Ill ii %1 1(• hn~pllill PllNliln l I() 

SlS-1&-22. 11w .. upreme rnurt simply 
lw ld thi)l lhe , tallltnry clio;rrellon ,1ffordl!d 
1he 1dal court 10 seek ,1 p~yc:hlatrlc cxc1m-
111Jt1011 n ( 1hc .11..cu~(!d I ould 110 1 be ~uh· 
~titutetl ,,~ ,rn .ilLui1M1lvl t1cwr111h1,1lloll 
in deprivlns the clefend,ml's con~titulion
.il I ighl 10 n Jt11y tt l,11 0 11 1lw ,~~lll' ol' co n1-

petency to , 1.ind trl,, I, Sr<' o/\o, SC'lhold 
v. /Janie/\, .H7 F.Supp, 210 (M.D.Ald. 
1972). • 
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Legislative Wrap-up 

Supreme Courl adopLS Alabama Ruic of Crim inal 
Procedure 

Th<' Al,,b;irn;i Suprernc Courl h,1\ appmwo lhe Rules 
of Crlniinill P1occdu1e with J i.chcclult.>d c•ffor 11vP d.itf' of 
lunu I, 1')90. 

1'111111 ccllwri,11 wo1k on the 1Liles ,111d cornrnunto1ry fol
lc>wlnR cr1,h I ule i~ being completed. A c:upy or 1ht•\t.> crirn
ln.,1 rult'\ will lw tncllirled In the Southr:,n Rcportl'f In De
cember 1989 wllh time giv('n for respon~c. These rulci, 
,1rc> 1hc rt.'l,Ult of .i i.tudy by a committe<' or th<' Al,iharna 
L..Jw lrMlluw jointly ilppointed by the Alabama Supreme 
Court. Th,~ ~tudy be~n in Jurw 11)74. In Junf' 1977, alter 
tlve dr.ift~. the comn11ttet' prel,ented their lnhiill work to 
1he \Uprt'm<' court. Each person pr,1c:tlci11g li1W in Al,1hama 
ttl lh,,1 time Wil\ ~ent a complln1CJ1t,11y copy of thu~e rule\ 
by thl1 Mkhl<' Publishing Comp,111y. 

SulN•qut•ritly, the cow I .:idopwd ,111d pl;iced In effect 14 
,·ub. Arw, rnvicw hy the cou11 ,111cl J ~ul>scquc111 rl.!Vit?w 
l)Y tho dr.if1lngcommil1ee, thC' rropo~rd rules were rcvlsod 
fur1hor In 1983. The tourl hA~ acloplt'd C'lght more rulo~ 
for tlw J}rl!\<:lll Iota I of 22 1rmpor;iry R1ilt•\ of Cr imlrl.ll 
Procedure. II I!> b,Ncally 1his 1983 dr,1(1 o( 1he rules that 
the cow t nov. hil!t adoµtcd. 

The dr,tfting tommlttcc hib \l.'rV<.!d undrr thrPe rh,11r
r,e,...,on,. 1he l,,te Ch.ules T.:1r1cr. J Olrminijh,im ,IIIOmey, 
)urlg<' Robrn F. t todnelle of Mobile ,md Judg<• BIiiy Hurney 
of Moulton . 

I hr following Is ii wnopsl~ 0 1 1hcso rule~. thc l<'xt of 
whil..h will Im t1vail;ible next month In the Soutlicrn 
Rc.worwr. 
Summar y of pending Alabama Rules of Crimin al 
Procedure 
Ruic 1. Scope, Purp ose, Obje ctive and Constru ction , 

Cornpulatlon and Enlarg(.'menl of Time, Definitions, Ef• 
focllvc Dale 
rlw \COP<' ol 1he rule is 10 govern pr,1nicP and pro

ct'cl1tre In ,111 <.rrm111,ll prt,ct•t!dlng~. D1.finltion, ore delin• 
Nllrrl for u~t' •hroughoul 1hc ,ult>\. I ht' eff P< Ow rl;ite ls 
June I, 1990. 
Ruic 2. Commencement and Prosecut ion or Crimina l 

PrncecdinK~ 

(hr Ali1bMw /.ilw~r, 

by Robert L. Mcc urley, Ir. 

All crlmln,11 µrow1.'dlng~ l,l,all hr commC'ncrd eithrr by 
lnd1c1mcnt or by complaln1. 
Rule 3. Arres1 Warrilnt or Summons Upon Commence• 

mcnl of Crlmln,11 Proceeding; SCilrch WarrJ nb 
Ar, .:im.N W,tr1<1nt :,hc1II comm,md lhc defcrid.1111 to be 

arrestt•d ,rnd brought before the l~~ulnij Judgf• or m.1gi~trme 
.ind will \IJIC In the w,m.int the condlllon& of the clefcncl· 
nnt\ relccl~O which will be on hi!. own rcc.011nl1111re or 
the illTIOlllll or th(' bond. 

A >Ummon~ will he in the ,ame form ,l> ,l w.1rr,1n1 hut 
It will wrnm,ind the defendant to report al .:i deslgor1ted 
1lmc and pl.,,c wllhln" ma~onablc 11me from the clillc or 
issuance for photographing and fingerprinting. 

Arrc~t w.1rrnnts .1re 10 be served by a, rc>llng thl' defencl
;1n1. A wmmon\ n1ay be ~erved ,1$ in clv rl ,JC Irons excPpt 
1101 by publlc-.11lon. In t1dditlon il summons m,1y l>u :.crwd 
by rugbwn•d mr1I I. 

Arrc~t w.irr;ini!t mc1y bo amended 10 r('mcrly ,1 mere de
fect In form. The rule .11:.o enumerate~ who m11y l&~ue the 
,e;Jrch w.:irr,111t), the ground~. 1lw co11tl'nt, 11nd who may 
Pxrrrnr 1hcm. 
Ruic 4. Arre~t and Initial Appearan ce 

A JX'"on J11c~1c.'cl on ii warrant ~h,,11 he rc•lr;i~C'd on h,s 
own rt'co1tn11,1nct• or on c1n c1moun1 '"' In Rule 2 of Ali!· 
bilmil Ruic~ of Judicial Admm1matron. 1 he c.:ondt•ion~ or 
'"''"'.i,r ,uc• ,e1 forth on 1hc w,1rr;rn1 or rf 110111.' i\ wl forth, 

Robert L McCurloy, Jt., IS the 
d110CJ.ot ol the Alt1bamo uiw 
fnSl11ure at tho un,vo,s11y of 
Alabama He IOCOIVCd hts 
undotg1odua10 end lnw 
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1hc, clofondani i,hall be tJkcn before ,1 

m.igbtr,11c withour undue> dc•l;iy excep1 
in no event l~s 1h;m 72 hm,,--.. or arreM. 

A l)t'l)On Mrestrrl wl1ho111 ii warmnl 
~h,tl I he tr1ken w lthout L111dL1l! del.iy bci. 
rou• lh l! ncllre>l or mo~L ,w.1l lt11Jlc m.1gb. 
l tllW for i.l probdblo (..,1u, • dctcrmlnallon 
bu1 In no event l.:itc•, than 72 hours .iftcr 
rlw ,mc~t unle~, tht- crlmr 1\ no1 a biltl· 
,1ble offense. 

Al tlw rnitic1I ~JlJ1('ilr,1nr<' th<' rnflgis t@f(' 
,h,,11: 

I. clSCL:!rtaln I he tlcfo11di1111's true 
name .inti ,tddrl~~~; 

J.. infotm the dt'icmd,1nt 0 1 rh.irge~ 
against ht m; 

l . inform th(' defend.int or hi, right 
to coumcl ilnd 10 rt•ma,n silent; 

•L determine thr rn ndit1on> of re-
le,1~l!; <111d 

5. Ir a rotony, lnft11111 1ho defendant of 
hi\ right to de111,111tl a prclln1in,11y 
he.iring ,,nci. if dcmt1nded. set a 
time for the lw;1rlng. 

An Initial ap::>eilrilnc e i, not required 
whc11 the dl!fondt1111 h,I> bl!l.!n rele,t,ed 
front c.uMody. 

Rule 5. Prelimlnilr y Hc,1rlng 
A defendilnt d1,1ri,wd with a f,•lony mny 

dr m.rnd ., pwliminmy h(',mng wilhin 30 
d,1y.. or drrC!l.L. If dC'mandl.'d, ii preliminary 
lw,11 lng ,hall be held with in 21 day) un
it•" wc11v1.:d or .,n 1nd1rtmr 111 ~up(!rvcl1C). 

flthcr party o• 1he rn11rt m,1y ~ummorh 
wltncssc~. Th{' ~,.1tJ' mu~, prc~C'nt evi 
d011C't' fPle\lilt1f (O l'\ t,1Uil, hll1f.l l)rObJblP 
CJusc. CrO)) examlnmlon i, Jllowed ilnd 
1hr d1•fencld11t may Introduce evidrnn.!. 
Upon .1 finding of probable c,,uw the de
frndant I) h!.!ld ir1 CU)tody or rrlea~ed on 
cnnd il ion) pro,cribcd by the court. Thet 
compl.:iint then mu\1 lw prP~cntcd 10 the 
nl!xl grand jury. 

Eviclente may br lwM!.<1~1 in whole 0 1 

In p;_in, when ba~ed o,, wriucn repon~ 
.rnd dorumentary 1..'Vkk•ncr, prcNirled 
thPre I!. a ,ub!ot.111tiJI IM,is for believing 
th,11 lhl! w,dcnco I\ crcdl hle ,md other
wiw c:ompcte111. 

Ruic 6. Allorncys, Appoin tment of 
Counsel 
nw dek•nctanl h,,~ llw rl~ht to counsel 

In ,111 crln1inill pmCC<.'ulng,. If J defen
cl,1111 cannot arlmd ,1n ,\llutn l!y one wrll 
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lw provided . Thi, rule• elm•, nnt rt-quin• 
t1 puhlic dcfl!nth.'r hut l'.ic·h 1ud1clal c:ir
< ui1 mu<.1 <'Stabli)h lh own ,y,wm of ,IJr 
p()fn1mc•nt of coume>I. 

O nce an .:iuo, ney not Ifie>~ 1he cou11 nr 
hi~ or hcl' reprc~entJti()n of ,1 ddendt1nt 
II rnn llnue~ un111 tlw rn11rl ,1llow~ the 
coun\ ~·I 10 wllhdr,,w. 1 lowcvcr. tht' 
wun,t•I may llmlt h1, or hcr pl.'rlod ot 
l'mpluyment. Tht1 1 ourt m,1y Jppoint ,, 
new ,morncy for ,Jn inclig,,111 on apr,cal 
II tho ori!,lln,11 .:tllo111cy 1, ,1llowrd to 
wl t11d1,1w. The Jurlfle wi ll ~rt ,·0111pen~il
tio11 ro, 1hr i!ppni nwrl <·mm,pl. The c:oun 
mny otdC'r ,1 rfpfend,rnt lo p,1y 10 tlw ~tale 
,111 or ii par t of th1• rn,1 c,( h1~ or 11l'r 
dt•rt•n,t! when the wurl flntl, tl,c-clcfcn
d,1n1 h.,~ f111anc1al rC'~o111u1,. 

Rulo 7. Rclc.:isc 
A dde ndanl ch.i'Hl'd with J h,1ilablo 

t)fft' nsc ~h.,11 be rclt'JMid on his or h<.'r 
own 1ecognlz,1nce heforc convlrlion un 
IP,, thr rourt detr1 mini'\ ,uch ,, rPlea~p 
will not ossure tht> dC1lcnd,1n1\ ,1ppei1r· 
,mtt• or lht1I the dt,fenrl,1111 pmt•," re,11 
,ind prv~cn1 dan)l('I 10 ()lher, or the 
publlt Jt lc11~l'. 

Aile, CC>nvlcllon ,1 pc,~or1 ,t•nlC'nCl'<i for 
.1 1cm, punlshJblc by death 01 In excess 
ot .W Y(',1rs shall 1101 he 1elt•c1,Pd for 
t<·tnv, Ir,~ 1han 20 yet11'. th!' rlefen<font 
111.iy be rPleac;ed on hi,; or her own ~og· 
ni1.,1n1.e, or on c:ond1tion, ,111cl bond 'l'l 
hy 1tw Judie. 

Tlw rull' ,clh ror1h Mflllw11w111~ lor 
prorc.,,io,~,11 bon<.lsnu.m. 

f.tl h tlrcul t iudi,te n,u,1 obt,1111 o 
monthly ll, 1 ol .,II pri,nnt>r, heing held 
111 j,111 The Judge rnu,1 rl'ViPW 1he c:on· 
rfltion, ol rele,Ni for ,,II per,on, 111 j.ril 
tur mo1P 1h11n CJO d,,~. 

Proof must bl! pmwntc•d 'iJWt ltying the 
hrt•Jt.:h of co11Jitlo11~ of ,1,1le," c i111iJ " 

hcJrlllg nrn~, be-ht1ld on J pntlllon to 
revoke the rclcast•. 

01ic1.: cond,tlon, of rC'll'.i,c ,ire ~e, hy 
thc ,ouit thc-sc condition, contlnt•e 11nrl 
bond 1Pm11in,; in c>ffPtt until ,1nwnded I~ 
1hr jurtge. 

Rulo O. Speedy Trl~I 
l11,o(,1r J5 pr.Kilc;ib)c, tl'ii11~ o( trimini11 

, J~r, , h,111 hilVP priori ly <NOi dvil ca~e~. 
I hNe MP no pre,c ilwcl 11ml' limi t, for 
\flPl!dy lriab , 

Rule 9. Pre~ence or Orfond.rnt, 
Wilnc~~e~ and Sprc tatcm, 
Thl• tft•fcndo:tnl h,1, 1lw right to be µtb · 

I'll! .11 tri,11 hul with t m111,t•I lh(• t lC'fC'n· 
d,1111, by wrlttc-n con,rn1. may WillV<' thi, 
11}1h1 provided 11 b 1101 ,1 c,1pi1.il ,a,e. I\ 
d1,1111>tlw detmd,1111 111,,y lurll>il hi, or 
lwr nght to he pw,r111 11111rl hi! or ,hi.' 
,lKW1•, 10 return wilh 1tooJ bd,,1v1or 
Wlwn PllJK.'lloo rhl' dL'll'ndJnl ,h.ill have 
1lw rrl{ht 10 he,,r, ob,t•rvr or h1• tnlo111w<I 
ul tlw prm cl!di 1114,. 

':ipl!l l,ilOr~ 111,ly lw l'XC ludccl ir !hey 
1•1114,18t' 111 c1i-.ord1•ily or d1,1uptlw con· 
du11 rn (on,li 1u1c, .i 1hre,1t tn thr co urt or 
,111y fMlttc, t1ktnA photo~1.1ph, or 
lll!IVII', Ill fill' cow 1100111 111.IY Dl' J.X'!llltl• 

tPd h~ n>urt rul!' 

Ruic 10. ChJni;c of PIJCC of Tri.ll 
l)l'l'l•11rl,111t, 111 t in LIii rmtil ,lr'f' 1>nlltled 

to ,l l h,111)\e of pl,ltC' ol lri,,I ICl tlw neJr-
1·,1 rnunty fil•c from p11•1111llt <' II ;i intr 
Ir ,.,I < ,1111101 he h,id frn ,my n•.r,on or ir 
1he1t' ,, .i threat ot moh vmlt•m c. Thi! 
hurtlm i,; on th<' rlvl1•11cf,1nt tu , how that 
t1 l,1i1 .incl lmparti,tl tri.11 t ould 1101 be 
lwld I II ilw initi,11 < ou11ty. 

Ruic 11. Incompetency ,Hid Menial 
E~aminatlons 

Ruic 12. Selection of Vcnlrc: Grand Jury 
and Pctil Jury P,,n elb 
V1•11irt• ,h,111 bl' qu,,lltlt•cl rm 1he open• 

11114 d,1y or 1hc wr111. [lfl htl'L'n w,ind Juror" 
111trsl 111• cl1,11-v11 by lot. P,•11111110" may b~· 
1·111pJ1wled in n,inel~ 01 1J .1nd ,w,1il,1ble 
Im tri,11 w11hout f1111lw1 111th m qualltitd· 
lion 1•,11•p1 with rr,1wc l •o t•,1c h p.irllC.U• 

l,tr C',1\P 

C,r,rnd fury du111•, ,11,rl power, are ,et 
Jrnlh .,, w<'il .i~ 1iw dullL'' ol 1hr Hfilllrl 
jury fmt1111t1n. No orw i, ,11 low~d In tho 
wi111d Jury 11Jon1 du, hll.\ <IC"lilwr,1lio11 <1nd 
vollllK t'xcep1 juror, D1,t11n ,1ttnmfi'ys, 
tl11•ir w1t11c•,,p, ilnd ,111r,111d Jury ff.'f)()rtt•r 
or ,1l'not,1r.iphe1 ~h.111 lw ,1ll1Mvcl In ll1l! 
>1r,1ntl JUI) mom whrlt• till' d1,1rill ,lllOr· 
IWY 1, f)fl'~t'nting. hr, or ht•r evidence but 
110 dc·1~•1N.' cuu1N· I b ,illuwi'CI In 1hr 
w,111d l111y ,oom. On wrl11C't1 motion ut 

llw ctl~trld ,11torney1 lhc lOllll m,iy want 
11111lWlllf) I roin Plll\l 1Ulli1111 fll ,111)' pw,. 
Pt utl111t wilnr,~. 
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Till' nmtuirc•n, t• ol 12 juwr. I~ m•1•dt•d 
10 r<'tmn ,111 lnrlirlnwm AnyQn1• Int.it· 
CN,llt>d who,<.' Ctl•t' j, P16l'l1lcd 10 ,1 

Rr,111d j111y ,1ml h IOI lr11lt< It'd ,hall lie 
wkw,ccl lmmt•cli,,wly 1ro111 rn,wdy. 

Gr,111d iury prou•t 1cl1n11, m.,y he ch,11 
h•nged only 011 ., wrllll'n nmtim, to elf,. 

nib, l~ ,1.11in1t ihc ground,. 

Ruic 13. Ch.iri;c, : lnrliclmcnt, 
ln form.ilion .ind Complaint 
Ch.irge, m,w be wrnrn<•nt Pd ll') lnclill · 

ment, 111for111,1tlon or < umpl,11n1 01-
fen,p, ,incl cldt•ncl,1111, nMy lit• iolrwcl ,u,cl 
t 1111,olid,,tl'<I Im 1ri,1I. l l~l'V•'i'l' tlwy m,,y 
l1P ,C'VPt!'d ii ,u1 h jmndl' I I, p1Plud1l i.1I 
1n ,1 dl"ft•11rl,1n1 nr 1lw ,t.111'. \t•t• 
A.l<.Crim.P. rPmpm.,,y R11lt' 15 

Ruic 14. Arr,,lw1mcnf and Plen~ 
fJIL•., h,irf!,1111in1,11, 1tic0Hn1/t•d. 1 lw di,

lrlc:t ,Hwmry, tlt•ft•nd,1111 ,111d clt•ft•rM• 
tou11~cl 111,1y w,rth ,, plt•,1,ll(ll'l'l11l'111,111d 
fJll'~ent lhc ,11-11<'l'llll1111 l11 op1•11 cou11. 1 lw 
( OUII ,n,,y .ttl< 1J)l Ill rdcc I 111{' 1lf!lt't' 
nwnl. In lhL• t'Vi'nl tlw ,1j,\rl't'l11l'l11 I, not 
,1ccrpl<'<l tlw ,1gr1•fl1tWlll 1~ 111,1dnlJ',,ibl" 

Beforf;' .:irrt>ptlnl( ,1 l(uilty pl1•,1 tht• coutt 
rnu,t ,1\t Prt,1111 ,n lht• pr(•wn<·1• ot t oun,t•l 
th.it the clt•fi•ntl,1nt undt•r~1.111d, lht• c:on
,equcnce, , tlw 11.1lllw tJI till' t h,11)11..'. tht• 
n1,111d,t101y 111111111111111 ,1•111t•m 1•, whether 
the de1eml,1111, ,entt•nc;e \\ ill run con 

,c>t 1.ll!Vt>ly oi , one 11111•n1ly 11 more th,111 
OIW Hlllhy nle,1 1, l'llll'WCt , rll'ft>11tl,1111\ 
riHht III l'l'rn,,in ,il1•rtt ,ind tr 1hr clNrn 
cl,mt w,11vr, ,1 riHhl tu 1ury lht•fl' will lw 
no furtht>r lli,tl. 

Upo11 ,1tu·plllll( t1 j,\Ulhy pl1•,1 lh,t1 wurt 
mu,1 bt· ,.i1l,fled 1h1•11• "., f,1llu,tl h,l\i, 
101 tlw µIP,I. 

~t•c• A.R.Cli111.P. T<11111m1,11y Rul11 l'l. 

Rule ·1s. Preparation for rrl,11 
Tlw pll',1, ,1v,1il,1bl1: lo .i di:ll•lltl,1111 .ire• 

plr,1~ of (I) ltllllty, I,.!) 1101 Hllllly, (.3) 1101 
~11ihy by 1l•,1,on 11r 111e111,1I d1w,1,t• u1 
dc>ft•t t. .ind HJ 1101 gu,hy ,11111 nol Hl1llty 
of re,1'0!1 of 1m•11t,1I dN•,t,l' 01 clt•fr•t t. S1•f' 
A.R.C.rl111,P. Tf'1ltplll,11y R11l11 l(i, 

An i1ppe.1I ,i1,1y lw 1.1kl'n hy tlw ,1,1tt· 
110111 ,1 prc·ln,11 nrlln)I. \1•1• A.R.Clirn.P. 
li•111poro11y Ruh• 17. 

Ruic 16. Discov<'rr 
Di"< OVNY 1, .ill1,-.wd Ii}' 1111' tll'ft•nd,mt 

and tlw ~Ii.lie. ':.ct' A lt(rim P Tt.•mpo1,1ry 
Rult> 18. 

1/w A/,10,111hl L,1w1t•t 

Ruic 17, lJoposlllons (omi!lcd hy 1hc 
w urt) 

Ruic 18. Trial by Jury: W3iver: Selection 
.ind Prepariltion of Petit Jurms 
Dl'h•nd,1nt, 111 all c:rlmin,11 caw, ,h,111 

h,t\'1.' the right 10 trial by 1ury. A dt>fcn
cl,mt 111,1y waive th,., n11h1 with the COil· 
,t•nt ()I lhl' dl'-lrlCl JltOrlll'Y .ind the <.OUrl. 
I ot o((v1N') o, ig,nally trl,1hlr in mun,. 
dµ,11 ur <lMrict cou<h the cldemi.int m,,y 
demand J c/e novo 11tr)' tri,11 on ,1ppeal 
10 the ltrcu11 court . 

Any tlmP hrfore wrdin ,111 p..irtil'\ m,1y 
,lf(rP!' lo a jury ol le!>~ th,111 12 but in Im 
c,1w It·~, 1h,1n fiw pCM.>m,. 111 t1ll t...11ie, 

llw verdlci 111U\I b<? UIW1lll10U~ . 

l'rior 10 voii dire ex,1mlno111on C'arh 
p,11 ty ~h.,11 be given .i ll~t oi 11.1ml·~ ,incl 
,1ddrr.s)c., wi th biosrc1phln1l lnfom,,11ion 
ut' 1•,1C'h 1>1ospl1tlive jwnr. Ch;ill<•ngr 10 
tlw Vf'nlrc mu~, be by prt"·lrl,11 motion 
,111<1 lri writin1,1 «.prC'ifyl111o1 f,,rt, on whit h 
th!' d1allcnRe I~ ba'icd. 

Vni r drre ex,,m 111.ili0'1 111,1y bl' l,y tlw 
rnurt or wh(!n lhl! cou, I pcrrnll!. hy JI• 
tornt.y,. I he numucr of n.,mC) 01, tlw 1,.,1 
,hJll not be lcs, th.in 36 111 ,1 <..,tpit,11 l,1~e. 
.!4 In ,, non cJplr.il felony ,ind 18 111 ., 
mi'flcmp,1nor c:,,~e. The ~1,11c .rnd th<' ck•-
11•1N' ,h,111 hilW equi1l ,1rike, i!ltc>rn;iting 
until 13 Juro~ wmilin . Addit1cm,1I Jum~ 
,irc> ,uldpd 10 the (i.,, when tht'rl' aw mul-
11pl(I dt111md.in1~. 

Altl•n,.ill' Jurw,, may h..' ,lllowc.'<l hut Jtl! 

dl,thM,4<:cl when 1he juy retire~ 10 coi, 
,idl•r w, vcrcll<.1 

Ruic 19. Trial 
Th!' proct•Jurc• tor tht tri,1l 1t-•111,1lr1, u~· 

,entl.i ll y 1he ,ame J, the prC'~ent 
pmc t'dure. 

Ruic 20. Mot.ion for Judymcnt of 
AcqulllJI 
The motion 1or judg111cn1 or ;icquillill 

,ub~ume~ thC' motion for dircclt·d wr
dlt t, till' nw 1lcm lur thr ,1ffi11n,11iV<' t h,1114<' 
,ind drmurrN to tlw evidrnre. Sc'<' 
A.R.Crim.l~ Tt>rnpornry Rule l.l. 

Ruic 21. lnstrucUon3 to the Jury: 
Objec1ion 
;\t th1• c lo,e ol the rvl-lencC' o, ,lt other 

l1m1u; ii~ rhrPC"tecl by thP roun e1ttwr p;irty 
n,,,y 01<• wriuen jury rPquv,,., Sf'C' 
1\.R.Crim,P ll!mPot.iry Kule H 

Ruic 22. Dcllbcr,1tlcms of Jury 
I ht• jury rn,1y 1r.1kc with I' to th~ jury 

100,11 a wpy ol 1hc fo11m ol thf' verdict. 
I hl' court m,1y ,1llow lurors 10 tt1ke ex· 
hlb11, to the 1ury room unlP,~ It i~ imprac
llC',11 nr cJ,mK<'mu,. Jurors m.,y h,1w t.'VI· 
dl•m <' ,,nd tc•\llmuny wmad. 

Rull' 23. Verdict 
\.\>rcllt1, )hr.111 l>l' un,1111mou, in writing 

,ind "'Kneel by the forc111,111. Vcrd,cb )hJII 
lw rt•ndrr<'ti 011 <',lCh count or offense 
t h,,l'J,IC'd with H~'P<'tl lO e,,ch defendant. 
A >1111hy w,dlt I mltsl ,pPCi(v the degree 
nr 1f to ,1 ll•"N Inc l11d11cl offerN' ,peclfy 
tlw o(ft111'c. 1 lw jury \II II may be po lled 
bctOH' it I, cli,1 h,111.4Pcl. 

Rull' 24. Post-tri,11 Motlo11s 
A mnllon for o new 1rlnl ,11 motion in 

.irr<",I of Judginci,,1111,1y be m,1cle wit hin 

.Hl day~ nfl<'1 fH0 11,>1rn Cf'mP 111 of 
,l 111ll•11rn. !>l•t• A.R.Crlm.P. l'empomry 
RU It· I t 

lhrlc :.is. Procedure .iflcr Vcrdicl or 
Fli1dln11 of Not Guill y by Reason or 
lns.111ity 
Wlwn 1hr dcft•nd.,n, i, fou11tl 1101 guilty 

by ,.-.1.,n11 01111,nnity or not guilty by rra
,on 01 nwnl.il clt~e.,~P or defect the courl 
cm 11, own 111011011 or on m<11ton of thl:! 
tl1,tr1tt .111urnt.'Y ~hall dl!tcrrn1nl' whether 
tht' defond.1111 ,h.111 I.Jc irM,lunt,1nly 
1. orn m II ll'd 

Thh rull 1 l),tr,lllt>li, Al,J (OUl' §15•16-41 
,11HI litilS•lf1·60 10 71, ''The C1imin,1I 
P\ychopJth R<'l<'Jse Rc5tricuon Ac1:• 

Ruic 26. Judgment, Pre-Sentence 
Report, Pre-Sentence He,1ring, 
H,1hitu,1I Fvlony Offcmder, Sentence 
~!'C' A.R.C rim.I~ lc•mpor.1ry l{ules 1-11. 

Ruic 27. Proh.ition and 1'rob,11ion 
Rcvo<:,1!1011 
Prob,111011 m,1y c:011lail1 colidl llon~ and 

1 L1~11l,11ionh. Prub,1llun .iu1on1.illc.Jlly ter-
111111.ill'" upon wnip letion ol the ~en• 
W11t.l' t(•1 m. The pmb,111011 01'ice1 111.iy 

fll'tlllo11 thf' wu 11 10 revoke prob;uion. A 
I l'Vot ,1tlon hC'<1rlnH mu~L br 1eld within 
,, fl',"On,1blc tlnw ,1fter ~erv,n• of ~um
rnt111, 01 rc'voc,1lion. 

Ruic 28 , kcl cntion .1nd Destrucl ion of 
Rct0 rcl) .ind EvldCnlC 
Rl'torch r.1rl• w1.11ncd ,iccordlng to the 

tt•rnrd, ll 1tcntro11 ,chcclulc. 
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Ruic 29. Corrcclion of Clerk dl Ml)lakcs Rule 32. Post-Conviclion Rctncdlc~ letu1i1,. 'iubpocn,1, ..i1t• \CtvPd in ,1 sim
ilar mannN ,1~ 111 civil r,1\c~. Se<! 
A.R.Crim.l' ll·mpor,lry Ruh• 22 

Clt'rirnl m,~t.ike\ In Judlimefll\, order,, 
or 01he1 p.ul!t of the rl!co,d may lw cor• 
rec tc•d by th(' ui,11 tourt 

Any person conviLtl.'<.l ll1,,y ,(>(•k ,1pp10• 
pri.ih: relief on o11w 01 tht> Pnumt•r,lll><I 
wou11ci,. See A.R.C1ln1.P. Tt'mpomry Rule 
20. 

Ruic 30. Appeal~ from Municip,11 ,ind 
D1, tr lct Court 

Ruic JJ. Criminal Contempt Rule 35. Form, Content i111d S1?rvice of 
Motion~ ,ind RC(JllCSIS 

AppPill~ from mu11lclp,1I c:ourt juclg• 
nwnt\ mu,t bt• tnJde within 1,1 d;iy~ to 
tlw drrult court o, 42 dJys 10 1he 11ppt:'I· 
lc1t(• COL11t. Apocal~ from di,tdct cc,u, 1 
ludgrn1mts to 1hc circuit court mu\t be 
brought within 14 dilys and to thl! wurt 
of er imlnill ilPJ1eal\ within 42 cl,1y,. 

Direct rnn tempt is n1l~cor1du<.:1 com, 
1111lll!cl by .i pe,~tir1111 the .i<..tu,tl prP,cnrr 
of 1he c:ourl. The court ~hilll tcll 1hr por· 
,0 11 ot thP specific condurt on whlt li 
contcm,m ls ba,ed ,1nd ,11low him 01 her 
10 p1e,cn1 mitigatini: rirl um~1.111tc~. Coll· 
1cmp1 may bt:> ellhe, rivll or ulrrnn<1I 
contempt. 

All mot11,1h ,h.,11 be 111 writing, ,1.1w 
th<' rollct ,ou!,lhl ;rnd sh,111 bt? ~c,vcd on 
the otlwr pa11y. Ortil t11otlor1~ tHade dur• 
ht!,! trio.II need 1101 lw In wr Hing. F;ich 
po1My hil~ wvrn d,1y\ 10 r~'~pond, and the 
movrng p,1rty tl1C'n h,11, three d,~ to reply 
10 i111 an,v.'f'1, Upon 1•1111y of ,in ordl'r th!.! 
drrk mu,1 lurnbh ,tll p.irtlr~ o1 copy. 

Ruic 31. J\ f>PCill Rul<' 34. Subpoenas 
Rrfcr(;'nce i~ made to 1hc Ruic~ ot Ap

r,ell.itr l'rocC'clure. 
r he clerk or 1he court ~h.1111,,m• suh

pocna5 incl.udlng whpo<%J duu•, Rule 36. Local Rule:. (ornllt<'d) • 

- -

Disciplinary Report 
Disbarment 

• The Supreme Court of Al;ibo1ma cntrrrd o1n order July 17. 
1989, dl~barrlng Alabama lawyer Herbert P. Massie, effectiw 
Moy 19, 1989. Sy failure to Ole an an,wl!r 10 1ormc1I dlsdplinary 
ch.irgP, Ihm wert> pending agarnst him, Mo1sSII.! adm11tt'tl that 
he vni:ili!f'cl In c:onduct that aclver.,1.!ly roflt.>c·t~ 011 his nmc:.!> to 
iJrilC:lit:t• lilw, 1ht11 he failt.!d 10 obsoNO and comply with e.:1ch 
dnuhl! .,,,cl portion of thu Odth of orflce or 011 ,1ttorncy, that hr 
l!nl(,181.!d In colltluct involving dl!thone~ty, fraud, deceit, ml~
rC!prc~on1a1lon or willful misconduct, and engaged In conduct 
pwju<.lic:1t1I to tl1e ad111i11lstr.:ition of ju~tict>, (ASB Nm. 88-47(, 
& 88-6031 

Public Censures 
• On July 19, 1989, D01h11n lilWyer ll riiln W. Dowling Wils 

publicly con~ured ror having engilg(c'Ci in conduct involving mi.,_ 
rcprewnt,itlon, and for having m11d1• ,, (,11~<' or ml,leading com
munlc,ttlon l '011~is1inK or a materlt1l 111isrupre~cnl,1tlon of fac:t 
about hfrn~C!lf, In violation of tho Co<l<· /JI Profes~/onr1/ Rf!spOtl· 
!>lb/Illy of the Alabama Sliltc Bar. Dowling was ,1 c,indldato for 
the office of Houston County District Judso In the 1986 clec· 
tlon, ilnd cc1u~ed to be distributed ii ce11,1fn campaign card 
be11nng thP words. in all c;:ipi1al letters, "Judge Brit1n Dowling 
for 01\trkt Judge Houston County:• D<>~prlt• the wording on 
ih1s card, Dowling was not and nL>wr h.id lxwn a dl~trrct Judge 
in I lou~ton CoJnty or c1ny other county in Al,1bdm,;1, dnd hdcl 
not b<•er, ,1 JudijC 011 Jny other t0ur1 In Al,1b,11n,1 or In Jny other 
5l,llP, IASB No 86-352) 

• On July 6, 1989, Birmingham l,1wyer Edward M. Coke 
wn& censuwd ror 11nethic,1I conduct In hilvlng riccepted from 
fl dk•nt $300 C>f ,in r1greed-upon fcp of $600 to n~slht the client's 
pri~on-lnmnte ~on In c:onnectlon with dl~cipllnMy ,1c-1lon thnt 
hnd bul'r~ taken JK.ilnst the ~on whlk• 111 pri~on. Coke rook no 
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legal ac1lon on bch,11( o( the tllcnt\ \On, .1nd f;ilied 10 deposit 
the parllal (cc to J tru~l acwunt , but 1,11lwr depo~ilc>d ii 10 a 
gcnNal checking .iccount, ,,nd u,ccl .ill or )<Jmti of It ror hi~ 
own henrf11. tASB No, 86-504) 

• On Wednesday, July 191 1969, Monrgomcry c111orney 
John Hudcllc~ton received ,1 pul'Jlic corl'turc for vlol.itlon of Dis
cl plln,1ry Kulc 1·102(A)(6) o( the Codr nl Prof<:,s/011<1/ Rc!ipo11-
.~lblllty. Tlil· Dis, iplin;iry Comn,i~~ion found that l luddleston 
h.1d, ,ii, ,l ,,ot..iry public, f;il,c ly ilCknowlcclsed signillurcs on 
,1 deed o( corweyJncu Md thr1t \Uch rondut I ,1dwr,t,ly reflectE'd 
upon Iii\ fltne~~ to pr.ittkt! law. [ASB No. 08·774J 

• On July 19. 1989, Jackw111 Alr1b,1m,1, l,1wycr James A. 
Tu, kcr, Jr., WilS t en~ured (01 hJving lntl·n1ion,1lly (Jllt.>d 10 M.-'t!k 
the> l,1w(ul objr,tive~ of a client through 1C,l'>Cn,1bly ,w.111.ible 
me,m'>, In v,ol,1tlon of DR 7-lOl(Allll. Code of P,oftJs)/OnJl Ri'
sf)()m/bilfiy of thr Al,1bam,1 St,11e f3;,r, Tucker w,1, rct;:ilnecl to 
handle th() prob.1tlng of a wil l and the ~r11lc•men1 of iln em tCl, 
but filllrd ,ind ncglcc1cd for m.1ny mnnth~ to h;ive the will 
proved before the f)roba1c court i>y 1lw wltnesw~ who hc1d 
~isnocl it. [ASB No. 88-773] 

Private Reprimands 
• On July 19, 1989, J l.iwytir w,1, prlv,,u•ly ,eprlmanded 

(or h,winu cngt1gl!d In conduct aclwr~<'ly 1('0eclinK on his fl1-
,w~!t to p,o1ctrte 111w, and having willfully n1•glc>< tcod ,1 11.!Rdl rndl· 
lt!r l 1ntrU\lt.'d to hun. The l.r,.V}'t'r il!!r('ro 10 defor-d tort Jin clients 
in a civil suil in federal court, but foiled to file ,my ,;1n,wer or 
oth<'r defcn~,ve ple;iding, rt!.,ultrn1:1 in ,1 il<•l.1111! judgmen1 be
ing entNrcl ,i)(illn!tt hb dlcnh. I le cHd 1101 communicate this 
f,1c1 to tht• cll1.1rm for ovo, i1 yew Jnd ., h,11(, JI which point 
0 110 or rhc dlr ,u, Inquired obot11 1lw ~till" ~ of 1hr suil . I h1.1 
lawyer then pJld the client) 1hc sum or $110,000 in l!xchangl! 
ror .1 rclct1sr exccl1trd hy 1hem In f,w<,r or the lnwyur and his 
rt1111, (ASB No. [lfJ-6117] 
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• On luly 19, 1989, J lc1wycr wJ~ pdv.11cly rcprlmandad 
(or ,onduc-1 adwrwly re/leering on hi~ lltne)~ to prcltllte l.iw, 
in viol,1tion of DR ·102(Al(6J. The 1.-iwycr ignOtl'CI lhe b,ir\ r(!-. 
qul!)l that lw 11rov1de a ~upplt>menial respon~e 10 J complc1ln1 
th..it tl c.llcnr h.id nlL'<.l ,,gain,t him. (ASB No 88·7291 

• On Wctlne,dt1y, July 19, 1989, iln Alah,,mil ,111orney re
ceived ,, private reprimand for vlol.i1ion o( [Ji,dµllna ry Rul!!s 
5·10 l(A) ,111cl S·106(A). II wc1~ clutcmnlncd lh,111h" ,rllrn nl'Y, whl It• 
reprcsM 1lng i:l p,ut•t lnjurc<I In ,I slip ,ttitl full c.1~c. t•11ternd In· 
lo rt•prC!~Pnt,111011 of ii subrogoted lnsurJncc r, ,rt'ler, wl1hou11hc 
knt>Wledi,w or mnwnt of 1he fir~, r llC'nl .1nd 1h,11 1hc ottorney 
~011 led lht• < l.ihm of both client~ in ;111 ,11UVl'8•lte settlemenl 
wlrhou1 the knowli>dgu or con~C'nl of holh rlient~ (ASB No. 
87,2861A)J 

• On July 19, 1989, a lawyt.ir wa, prlv,m•ly reprlm.:1nded 
for h..ivln11 cng.1gcd in condutl adver~uly tl'fl t•ctlng on hb 
f1t11t·~, lo pr,Ktlll' l..sw, 111 v,oldtion of DR 1-102(A)(6). The lawyer 
fol led to lr1ltlt1tc g,1tnl!,hmcnt µrocl'cdh111, on bd1,1lf or t1 client 
ror whom hr h,1cl .,greed to t,1kc sud, ,,ctic>n, .111d 1hen foiled 
10 rt'~pcmd to tlw bar'~ r<'quest 1ha1 lw provide " wriuen 
re~pon~n to thr wn1pl11i111 thlll his cllenl filed ni-1,1in~1 him. IASB 
N<;>. 87-llMI 

• On July 19, 1989, ,1 lawyer wa\ wprimJndcd for willfu l 
mi~conrluc 11 In v1ola1ion of DR 1-102(A)(4). Durli1l( the course 
of a jury trtill, ,incl in opcm c.ourt, llll' l,1wyt•1 C'h,111cngrd the 
oppo,ing p,1r1y lo )lo out 11110 the h..illwcJy w11h the l.iwycr, .,ftPr 
the oppo~ing p,1rty h,1cl used 1he word "jerk'' In rt•f1•rri11g to the 
l..iwY\!I, A~ till' oppo,ing p.1r1y wa, following the lawyer toward 
the door, 1lw trl.11 iud8e called out the lawyrr'c; na11111. Al rhar 
point, tlw l,1wyc-'r ,topped, 1he orro~ln~ pi111y bumped lr,ro 
him, ,ind the lawyer 1hen grabbed th11 opµo,1111:1 p.111y and 
knor ked o, lh1ciw h1111 lo the rloor, .111d got on rop of him, IASB 
No. 87-29·1 I 

• On July 19, 1989, J l,1wycr w,1~ prlv<ucly t~prl111,111ded 
for publl~hli1g .1clvc11i,cn1(•111~ In ncw,p,11w1, wllhuut lnclud,ng 
1hcrci11 thl' dl\cl.ilrue, required under lem1>01,1ry OR 2-102(() 
IASB No. 88-68.?J 

• O,, July 19, 1989, ,, lawyw w,h prlv.itcly reprlmJndcd 
for conducr ,,dvcmily reflecting on hr~ (llfl('S'> to practice law, 
The l,,wyP.r w,,, rPt,11ncrl ;ind naid to in1t1,11p ,, drvortc .iction 
ror ,t C ll<'nt, hul cl11l,1yctl In l11l1i.11ing ,111y ,ILticm Oil bl'11ttll of 
th<' dit,111 for ,111 L111w:i~on.ibly 10111,1 period of ll111c. [ASB No. 
1)7.5 75J 

• On JL1ly 19, 1~89. dtl Al.ibJ111,1 l,1wy!'1 ,ec.civt•d ~evt'n 
priv,,tf' rc•prlm,ind\ ror v11Jl..ilio11\ of DI,< lpli11.11y Rule~ 
1 102(/\)(4), 1-102 .l\){&J, 6-lOHA), 7-10 l(Al(l), 9 102(A), 
9·1021Bl11l. 9-102!8)1 ll Jnd 9-10.2(8)(.1). Durln1t the period St>p
rembcr JO, ttJtt.l, until e.-irly 1983. wlwn thl• l,twyt.ir bccc1me 
a t 1rculi JU{lgc, tlw lo1wycr 1,1iled to m,lint,1in ,1 tru~t ..icc.ounl 
in Im. prrV,llL' pr,1ttlte of lc1w. I le .il~o foiled to n1,11nt,1ln ,111y 
book~ 01 ,ct orcls c oncttminR clien t\' fund, or property which 
came inro h j, f?O\W~slon during th.11 ~.imc 1w1 iod. A~ i.l direct 
result tlwrrnr , rlwrt• wcrt• sewn ~cp,1r,1te ltN,rncc~ whL•reln the 
,1110,nr y ft'< clvc(f tllc111~· monies, ,md m.:rde clcpo~II\ of haid 
,nnni~·- 10 non-t,·uhl ,1c.:t0lll1t~ m.iir)l.:rln('d hy rhc l;iwyor. In 
te~limony bdoil' the Jud1ci,1l lnqul,y Commi~,ion, the .ittor-

ncy admlucd 1h.:r1 he did nor mainraln a tru" ,ictount , thill he 
lcJrlct.l to m,1lnldl11 < omplcre record\ or book~ concerning 
<IIC'nt\' fund, which c;u,ie into hi~ r>O"f'>)iOn, and rhar In cer
mln ins1,1ncc\ lw failed 10 promplly notify cllcml\ of receipt 
of their fund,. I It' l11r1her .irlmitted rh,11 hl' f,1ill'cl to promprly 
pay to tert.iin cl1er11, rund~ received by htm ·" thdr lr1wycr. 
Th<' luwyN w,1, tlwrcby round guilty or eng,1glng 111 conduct 
111volv1nR dl~honc~ty, frJud, deceit, ml~rcprc~cn1a1ion or wi ll
lul 111l~umtlull; of ung.1gl11g In concJuct tlM cJdvcmely roflccts 
o,, hi, fltnc~, 10 prlltll cc l.1w; of wi llfully ,wglct11r,g leRi1I mi11· 
i<.?r<i rntru 5wd io hlni; o( projudlcl11g or d.imoE1lng his client 
during 1hr c Ollf"\C of tht> profe~slonal rr l,1tlon~hip; of foiling 
to drpo~lt fund~ or a client received by him in ,11, ln~urL>d de
po.,itory 1ru,1 ,,ccount; of falling to promprly nollfy a tllenl of 
tht.> fC'C't'ipl OI lhe tlien t!.' fund~; of f,11fing 10 11lo1i11t,111) LOOI· 

pk•tt• rt•,ortb or ,,II fund~ or a client c:ornln11 Into hi!. posses
~1on; ,ind, of m1sappropri.i1ing 1hr 1un<I\ of hi, cltt•nt, eilher 
by fi1lllnfl p1omp1ly to pay ove, mo,wy collC'ctcci by him for 
hh clienh or by appropriating 10 his own u,e rund, entrusted 
tel 11,~ kt>epln1:1, IA58 No. 85·6531 

• On July 19, 1989, ,1 l,1wyc1 WilS prlvatoly rcprim,,nded 
for l,,1vln1:1 tmg.1fw<i l11 concluct .:rclvc>rsoly re(lr,·1ing u,, his flt. 
11r,~ 10 f)1Jctlrr low. The lawy<?r w,,~ re1.1lnrcl to rcprc~c111 ..i 
womon In lnl tl,,tlng ,, divorre ac:rion, ,:ind w,1, J~cd by her 
to wrf.. ,1 trmpo1,1ry w, rralning ordc:?r c1gt1ln1tl h1•r hu~l>.md, .ind 
10 obt,1ln J)O\W~\iOn for her from the hu,b,1nd ., tc,tain 
,1Ulomohllr th,11 rlw court hdd c1w,irdcd to hl'' pt'n<lente lite. 
Thi> 1,,w·1w dt•l,1ycd ..in unrl!.i~ont1blc pt:rlod of rrrre In raking 
thl!w ,1Ctlon~ on 1Jcl1c1II of hi~ client. f AS8 No. 87-329J 

• On luly 19, 1989, i1 liiw~r wc1, prlwtl'ly roorim,,ndPd 
for w 11duct Jdve,~oly rr rlecring on hi~ Otncss to p1,1ctice law, 
lnwn1lon.ill y (,1ili11g ro ~!!ck the lawful objectives of his dienr, 
follin1110 nm y out a C'CJntr,1c:t ro, pro(cs~ionJI ~orvlc:os ilnd pre
Judlc.:11114 his dlc111 dutlng the course or the profrs~lonal rel.i· 
t tm~hlp IOR 1-102(AH6} and DR 7•101(A)(!J, (2) ,rnd {'.3}). The 
hr,'llyt'r r,,ll<'ll lo dme ,11, c~tJlc by con'>ent S<'ttk•mc>nt i1, de~IM.l 
hy the c ltcnr ,111<1 reviewed Jn agreement dl\po,lng of e~tare 
a!>,ch In ,, u1r.ory m,1nner, enrnuraijln14 tlw c.licnl 10 c:occLUte 
r ,c .,gref'nwnt ,1hN drflciencce> ,n rt I hat wt>rc dcrrlmcntal to 
tie client hild heen polntl!d out to the l,twyt•r by the client·~ 
Jctount.:rnt. Whcm ,, fr•e dl~putl! ,110,l', tlw l.1wyc•1 m,,de un· 
<;eemly 1hrPt1I, to the cl rent 111 the t.'VCIII litlg,111on w,v, nerew1ry 
to <ollt•ct 1lw ft•u, l11duui11g rhc 1hrc,11 10 di~rlo\e C"llcnt con
f1dPncl',. IASl3 No. 88•6041 

• On l"rlday, SC'ptember 15, 1989, Jn Al.:rbi1111<1 Jllorn('y 
received ,1 prlvilte ,eprim,md fot vloltltlon or Dbclplln.J,y Rules 
S·lOS(C) ,11,tl 5·10&. Thr Dhcipllno,y Commlb\lon found 1h.it 
1he ilttomry, whllr repre\enting the plillntiff~ in ,1 cau~e of ilC· 

t1c111, ,11~0 undertook to repre~ent a 'iUhrORill!'O in~uranrr c,,r· 
riL•r, wflhour lnlormlnK the princ1p,1J clienrs, ,.ind e,tered Into 
,1 ~<.'ttlumt>nt t>I the c:.iu,C! of action wl thoul lhe coM<1nl of all 
pt1rtieb. Thl! ,lltorney dl~o d1..'cluc.ted, w i1ho111 lh!! comt•nt of 
all p.:trric!t, .-i tontlnguncy rce from the !,Ubrog<1tctl ~cttlumcnt. 
The Comml~\lon clu1e,mlned th.:it tlw ,1t1or11cy u11dc11ook multi 
pl<> rcprr,1•nt,)llon wlrhnur propci dJ~clo)urC' nnd setllrd thr 
111,111ar wi lhclllt th<:' knowin g consent of c,II parties rl'f!ilrdinR 
lhC' po1rtltlp,11lon of 1Mch per.on or c•111l1y to llw \c-tllE'lnent. 
IASB No. 81> -54 I • 
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Opinions of the General Counsel 

QUESTION ONE: 
'
11, II elhically p1umi~siblC! for .1 lawyer l'O ol?tr1ln courl cosl 

and lltlgatlon expen~u (i11c1nd11g through rhe financial ser
vices plan or Lawyers C,1pll.il, Inc. (LCl)i LCI Is a fl11c1m:1.,1 
services pion lh(lt provlrles cose nnanclng and accour11lng so,
vices to its mf'mber~. All firms pny .:i one-rime nppllcarlon 
foe to establish a membership account. Thc1·eafter, .in aclmln· 
lsiratlve fre of $60 I~ p;iid 10 open and $60 to close an Inell• 
vidunl ca~c file. As expenses are accrued (court rE'porter~, ex
perts, l,ltC,) they ,ire 011,rnced by fl1rwarding the service bill 
lo LCI for p.JyMml. Each 1110111h tlw flr111 rec<!lvch an accouni
lng of case financing cxpo,,scs .u1d pays e>nly the monthly 
interest. The client, of cou,sc, agree~ to ultlmc1tcly be rcspo11-
slble for the pvymenl of lhe l111eresl Incurred. Paymenl of the 
prlncipal In e~rh c;1se 0ccurs upo,, settlcme111 of the case 
or upon r1 neijotive de1ermin11tlon:1 

QUESTION TWO: 
''Would ll be ethic.illy pen,11~sible for a group of lawyers 

to organize., compa,,y sln,IIM to LCI and flr1ancli clil:ml ar.J
Vilncesl As o hypothetical, a conipa11y would be organized 
011tside of the parameters of the law Orm, but would have 
~hareholders who are members of the law nrm. This com
pany would then do the ~ame type of fin;mcing .is LCI for 
the law firm and for other ~eleClf'c:l lnw firms:' 

QUESTION THREE: 
"LCI is endorsed and mal'kcwd by the Alabama Trial Lawyer~ 

Association (ATLA) .I) a service to Its member~. Fo, ihl~ sup· 
port, kC::1 pays the ATLA a royalty or $80 for e.:1ch cusc funcl· 
ed under Jhe plan. Are there ,,ny ethical improprie1les with 
thl~ am1ngement?" 

ANSWER, QUESTION ONE: 
It is not Improper for a l.iwycr to fli1Jnc1c: court cost and liri

gallon expenses .ind to receive accounthiH service~ through 
LCI ,1~ long as the cllc111 Ii, fully lnfc>1h1cd, ;ig,ec~ lh ,1dv,111ce 
10 the nrr.,ngemenl, ilnd lniere~t charged is nol unsurious. Ad
ditlom1lly, a lawyer or l;,w firm thar has a ffnanclal Interest In 
l CJ mu~1 dlsdost' that lntem~1 10 the d irml :ind must Insure 
thal the Finandal ammgen1ents art!:! not only not unsurious, 
but afe falr ~1ntkff tlw tirc um~tam:e~. 

ANSWER, QUESTION TWO: 
It would bes mil.irly prope1 for n lawyer or group o( lawyo~ 

to form an org,mfzotion and provide services similar to LCI ns 
long as thf' conclilion~ In the an~Wf'r to ciue5tion one arc met. 
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ANSWER, QUESTION THREE: 
It Is Ellhically permissible for a lowyer to participate in the 
LCJ plan evt=>n thol•gh LCI p11ys a m11rketin8 royalty to ATLA. 
l hls I~ bast.!d on the pria?mlse that 1he fees charged by LCI to 
ATLA mcml:lers are not l11creased lo cover th11 royally paid 
10 ATLA. Or, 1hc other ha11d1 If a non-ATLA ml!mbl.!r could 
obtain the ~crvlces of LCI cheaper bcc.iuse a royalty did not 
have 10 be paid t·o ATLA 1he11 It would bo Improper (or the 
pnrtidpating ATLA member 10 Pi.1SS the ro)'ilhy charge 10 the 
client, 

DISCUSSION: 
The prohili it1u11 aHainsl imp!!rn1lssihle adv11nce~ in liti!!il· 

tlon Is rooted In the con1mon law prohibition~ agdlnsl 
champerty wid mointen.ince. However, most courts permit 
\/ilrious types of adv:inces despite champcny and rnai111c
mmce. the rationale being thnt advances nre not likely in con
nection with non-meritorious clJims and lhe condition giv
ing rise to common law rule~ no longor exist~ (~ee ABA An· 
fiOtc1ted Model Rull'!~, Rule l.8(e),. Financial AssistiJnce to 
Cllc,,t, Page 96 119841). 

The Alabama Code of Professional Respons/b/1/ty has ex
pressly adopted this posltlo,, with respoc1 to court cost!. and 
expenses o ( lltigJtion as long JS the cl ient remJlns ultimate
ly li1;1ble (DR 5·103(61), In the event proposed Model Rule 
1.8(c)(1) Is ndopted by Jhe Alabamil Supreme Court, 1he pro
hibition ilSt1inst ildvancements would be (Llrlher llberall1.ed 
10 permit 1he ildvancement of litig,11e collrt cost~ 3nd liliga
tlon expenses that are contlnge,it on rhe oUlcome of the 
lltigaUon. 

In R0 -88·88 It wns held to be proper for a lt1wyor to ad
Vi'lnce I itlgatlon costs ond expenses to a cl ic,,1 rrom his own 
runcls or to finmice the funding or 1hese expenses wllh J finon• 
c·iiJI inslil~llion 11nd pass lhe norm;il Interest chnrges to 1he 
cli1in1 as part or the lirig;ilion expense, iha l opinion ;il~o 
quoted with approval prior opinion~ permltilng the rh;irg. 
Ing of lntere~I on p;ist clue 11c,o unt,;, 11nd the .idcllng of ser
vlc.0 ch<1rgcs on fC<.?S and advance co~1 of lltisation. 

The limitation) cited In R0-88-88 applicable to all of Lhu 
V(lrious credil arrangements ,lre (1) that rhc credit charge not 
be unsurious; (2) that the client be ful ly informed ,1s to the 
terms of the arrangements; and, (3) that lhe client ugrees to 
1 hem In rJdwmce of the rendering of services or !lie advtJnce
menl of cost. In addition, if the lawyEir or law firm h;is a flnan
clal hHcrcst in th!! l!lnding in~tltutiun or will gain financially 
1,, any way from the credit arrar1gcrncnt, then thc1t ract must 
be mnclc known 10 1hc client. 
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The• foct thill l Cl or any other entity b 
organl.lOd !or rim ~ole purpmP of (1110111-

clng courl co~l dnd llllga1ion expen~e 
doe~ not make II l1nllke any other fin,1n
di1l 111,1itutlon. If a cllem ls unable to p.iy 
t:our1 co\! :'Ind ll11ga1 ion expc,ho, II 
would ~ocm to m.ike liltle (Hffert'ntt• 
whether the funds ;ire obtained from 1lw 
lawyer or lt1w rtnn, from a commercl,11 
bank, (ron1 LCI o,· c1ny other rrnanciill 
entity. 

In addition to the llml 1atlon~ listed 
c1b<M', the((' Is ,inothcr Import.int consltl• 
er,1tlon and thilt ls loyiihy. The oblig.1tion 
o( loyJhy 10 ii cll(:!flt by his or her lawyer 
I~ all cnt:ompdssing. There ,hould be no 
competing loyahlos In rhe profossion11I 

r •l;11io11shlp bc1wc1m l<1wyt>r ,rnd dlcnl 
Co11s<.>quently, in mak1n1.4 f111anc1,1I ,1r• 
r.ingt'me,11) (or the advc1nccmt1111 of court 
co~, ilnd litigation expense, the co:.I of 
which uh1m,11ely would be borne by the 
cllt1n1, loyillry would require 1he l,,wyer 
lo wck, If no11he hesl dM I, ill lr.i~t ;i f,ilr 
deal w1dcr tho drcuim tc1nce~. If the l,1w,. 
yrr Rllin~ flnanci.illy from the credit ;,r
rr111f!emen1 It Is nol enough to thil 1~ic .i 
rntr that i~ not unsurious. The rote ,1lso 
mu,t lw r,,ir and competitive under the 
c;lrtunhtanccs previ!iling ;ii th,11 tlmt". 
Client loyalty, at least, woultl require il 
complet<' cxµl.)l)at,on to tht! dil'nt 01 illl 
,M.1ilable mean~ by which ,ourt rn\t ,ind 
ll1lg;11lon expen~cs could l>t! nnanu.>t.l. 

Memorials 
Daniel Cavi n Austill - Mobi le 

Admlltt•d: 1986 
OiC'd: AURU~I I, 1989 

Leigh Mallet Clark- Birmingham 
Admlitt'd: 1923 
DIC'd: /\~1gust 11, 1909 

Walter Charles H..iyden, Jr.-C lanlon 
Admlucd: 1954 
Died: J,1nuJry 15, 1969 

These notices are published lmmedi· 
ately after ropom of death are received. 
Biographical Information not appearing 
in this issue wlil be published at a later 
date if information is accessible. We ask 
you to promptly rnport th!! death of an 
Alal)ama auorney to the Alabama State 
Bar, and we would appreciate your assist
ance in providing biographical infotmcl· 
lion (or Thi.! Alab~ma Lawyer. 

rile A/,1bi1mr1 I t1W)lf'f 

NicholdS Kearney-Mob ile 
/\ctmlued: 1970 
Died: Seprembe, 26, 1989 

Jame OeValse Mann
Washin gton, DC 
Ad1111!tcd: 1932 
01(.ld: luly 22, 1989 

Moncure Camper O'Neal
Blrmingham 
Admitted: 1946 
Died: Augu~t 5, 1989 

Ewell Corneliu s Orm e- Troy 
Admitted: 1925 
Dind: Jv iy 21, 1989 

Claude Oen on Pepper- Miami, FL 
AclmiHC'd; 1924 
Dled: M,,y 30, 1989 

Jame,; Lawrence Pugh, Sr.
Birmin gham 
Admtttcd: 1934 
Died: May 11, 1989 

Wither O. Sowa- Birmingham 
Admitted: 1955 
Pird : /\irgu~, 19, 1989 

There is nothing cthlc,1lly lmp<.·rmls~i
ble in rhe pilym<.>nl of roy.:ilt,es by LCI to 
the AfLA as lonR ,1\ 1hh roy.lty ,s not 
p<1~SL-d on to the cllrnl .1\ iln c"'prn~e of 
li11g.1uo11. II aµµc.>.ir~ rhat ICI\ income 
would be dcl'lvcd from th<' npplic-ntion 
fres, opening .:ind clobi11g foe\ ,ind lnler
C'st. The payment of this lnrnm~ • ..tb .i pro
molionc1l l'0)'11liy1 lo ATLA ,ind tilt' ,1cccpt
,tnC(;! of le~s income, by I Ci i~ not an 
uthkal cons1dNation. I IOWC'VC'r, it woL1id 
be J (.ictor In dcterminfng the oVllr.111 co~, 
of flnar)c!ng court c.o~I .1rul lltig.itlon ex
p<m~c in a particular c;i~e ,1nd must bt• 
con\idered in determining whether ~uch 
fin11ncing I$ fail and comix•til vc undt.!r 
tho circumstilnre~. fR0-89,64 & 75J • 

Tl-11\DDFU!<. J. DA VI\ llt 

After ,111 11111(.111.. of ~Pvvr,11 week&, 
M,11 Io,, <1H01ney I h,1ddL•u, J. Davi\, Jr., 
cHed March 30. 1969, .11 lhe ,,gc or n.. 
I IP war, ;111,lllw or M,iil()ll ,ind ,1tlc11d1.!d 
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M.irlon Millt,1ry hl~tilLJte during l1J3S-.rn, 
whcrc he w;:h nn outslJndlng cc1dt:it In 
both oJCJdonucs ,md ;i thlelics, pl.:iylng 
v,11·,ily footbc1II and h11~eb;,II. Arter gr·,1d· 
~,a1ior1, he ,1lll!t1dl!d lhe Unlver~ity of Ala
h11111;:i where lu~ received an undersr.:td· 
uc1tP degree In cduc,Hlc>n In 1938, hf"in1,1 
admiurd to Pllf Dclt.1 K;ippa ecluc.:itlonc1I 
liomm1ry fr.iternlty. 

r lc ~crvccl 111 Uw Army Air For<:P from 
Ausu~l 16, 1940, to Decemher l, 1945. 
He hec!ld tllP rank of major In the 101h 
Air Force In India (Aslc11lc Pacinc. I h(?tltre) 
and w,1~ p1onio1cd to liC'utM,1111 colonl!I 
on separntlon, ,emJ111111f\ wfth tl1l' Air 
Forte Re,ervP 11ntil 1958. 

After I he mr , he entered the Unlvcr
slly o( Alabc1n1a School o( Law Itron, 
whic:h he irc1du.1tt!d and w.1~ admillcd to 
the Al,1ba111c1 StdlG B.1r In 1948. I le was 
nresiclent of 1hc law ~chool during his 
~rnior yea, ,1r1cl WJ~ .1 111e111ber of Phi 
Alpha IJe,lt.i I ;:iw Frille1 l)i ly, 

111 1949, he l!nttw ;id prac1ic.e It, Marlon 
wl lh D.K. M,1~0111 Jr., 111 lhc Or111 of Molson 
& Davis. l he nrm WJS cHssolved Qll the 
de.1th of Moson Apri l 15, 1979. He con• 
llnued his ow11 practice, ,ind had ii wide 
and varied rirnclkfi' in P@rry t1nd ,uljoin
infl countlr s rerresentlnf.\ the City or 
M,1rion during hi~ 40 yt!ars of pr.1ctice. 
Ho al,o was attornuy and a director or 
thl! M,1rlo,1 Bank & n-u) I Con,p,rny ,ind 
rep1'<'sented MMlon MIi il.:11y lnstitutl'.'. lie 
w.is an .ictlve ;:ind loyal alumnu5 or 
Mnrlnn MilitBry ln~titllte , mvlnR .,~ ,1 

member o( it5 bo11rcl of trust~ir.~ ;ind a~ 
11 pasJ prc~idenl or its ,ilumnl c1~~otl,11io11. 

H1> was J po1s1 pre~rdenl of the M;rrlon 
Lions Club nnd (or llO yeM~ w;i~ r1 Sun
dr1y School tearhcr in the Marlon United 
Methodi~t Church, also S1.!1vli1g on ll~ c1d-
111i11istr,Hivl.! boill'd. I le wa!t an ;ictlvc 
membl!r of the stale b,11 and J loyal ,ind 
>llpportive JlumnU!t of tho U11lvc1,ity of 
Alc1l1a111,,, S(11(lol of L.iw. 

I le w,1~ married to the rormt.?r MIidred 
Wa1o111on from At l.intt1, GcorglJ, who ~LIi· 
vlw~ him alo11g wllh 1our children, CWO 
't h,1ddlc'L1s J. D,1vis, Ill, USA·RC't, of Cl.:irks• 
ville, Tc11ncssee; Lucy D. WIilis, of Gold~
boro, North Ciirolina; M;iry Ann;i D;ivi~. 
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nf Memphis, Tennessee; ,md Dorothy D. 
I lolling,wonh, of lohn5town, Penn,ylv;i 
11 r u, 

A cl(J~P frilmd and colle<1g11e, fon11P1 
str1te bar Pmsid<?nl I !ugh W, Kober!~ cJ( 

Tu~t:.iloo~,11 pc1ld trilntll.! ltl Th~d Dc1vi~ d~ 

.:i ski I led practlllol'cr; J tc11.:iclous flihtc, 
to, !he lntcrcq of l1b tllc 11ts .:ind a wa11, 1, 
dellRhl(ul and t,ue fiicwl to his col
lPJJWe5 JI I he bor. 

Thi.! L111rler~i1,lnl.!cl w,1o; hi~ lt1w ~chool 
cli1~~mr1te whose firm ronjoyed i1 rlo se il~

~ocl11tlon durlni:4 hh t•nllre prn,Jin .. •1 but 
puillt ·ul.ii ly durin111lw l<11tl0i' yv.ir,. lh1ti 
D.wls will be ml~st:d by hih <.:llcrHh, hb 
c.:ollc..igul·~. hi, c.;om111unl1y, hi~ thuri:h 
and his (,rn1lly, bul ,,II wi ll be consoled 
by tlw iilct that he lived lifo to it~ fullest 
,u,d wa~ eminently ~uccess(ul .:ind pro· 
du,·Jfvt.• In ;i 11 of hi~ rnder1vor5, 

-S am Earle Hobbs 
Selma, Alabama 

rhe ~1.111' b,,r l()~t one of ih mo~t 
rc,pcc tcd .111d rnnowncd trl,11 lnwyc-r~ 
with the dct11h oi J.mw~ Garr!c!tl M;iy B, 
19139, ill 1hr ,1gc IJf 75. 

G11rret1 began his legul career 111 Mo111-
gonwry In 1939 .1f1cr receiving hb u11d0r
gr;irlu,1tP ;ind lnw de11ree~ from the Uni· 
ver~ity o( Alal1<1m,,. At hi\ clP,tth he WilS 

<1 ~cnlo1 F)i'll'lrier In th1:1 Mo11lgr111u~1y firm 
of Ru~hlon, SL.rkely, John,1011 & C.irr~tt. 
I Ii: wa~ bbt known <1> ,1 ~killed t:n11rt
roo111 01,1101 who Wt1'> dcl'L In the LI~!,! of 
hu11101 a~ .:1 tool 10 <il~.irn-1 Ltthu~pt 1ctini; 
OJJf)O~h,f\ p.:irties ;mcl COUl1bel. li1 011(' 
rn,e, lricrl lu•fmp hrdf.le Fr,111k Iv\, John
~0 11, hi~ \pl rited l.iughtcr led to 11<1tlo11.il 
r~·rngnition in ;in ,11 l lcle which c1pp1.wed 
i11 New Yorkrr m11gazlne. In prepo1rinR 
the ,rppullalc rocnrd~ In lhe rr1sl'1 1lw 
cou, t rcpurtf.!1 w.,~ IJl?rpl1:1x<-1d about how 
to chM,)(IC'i11c: In pr·inwd torm Gt1rrett', 

JAMES W. GARR~ I 'I 

licque,H lo1u1o1htc1. The reporter ullim.:rtely 
cl(•ddcd lh,tt every ll111e th,11 CiMrl:'tl 
l,1ughed it wo11ld hr ~hciw11 in the rlc'ct>f'd 
ilS. "GMrett: Ha Hi! I la.· I mm th,11 poin l 
011 Cclll't-'11 W,1\ ,1ff11c·tlp11;111;1ly k11awn In 
lr.g;1I rlrrlc~ ,b the "I I~ I I.I'' l,1wyc,. 

lforausl! of Im t.:uurt1orn11 ~kill5 G,11'1Cll 
Wil'> cir.:< tt:d 10 membcr~hlp In the Amer
lt:.111 CollcHC ofTi iol 1.awyc>r~. Hi, ,crvke 
to lht• lotJ I ,incl ~l ,1IP IC'g,d rnmmunlly 
lnducled memlwr~hlp In lhe Al,1h,1m,1 
State B,1r, Anwrk,111 BM Assnrint1011, Al,1-
b11mr1 D<•(en~e l11wyer~· A~MJc:i.itiun and 
lnlern;itio11o1I /\~sotlc1ti11r~ of l11~llt,HKe 
Cnun~l1I. I IP w,1!, ,1 f}d~I p1t'sldc111 0 1 lhe 
Montgomery Coumy Bn, AssoclJtirn1, 
1 ll> b ~urvlwd by hb wife, Marg;iret, ano 
<,cvr11 children, two of whom M<' r1ttor-
11cys who pr.:ictice In the> (irm 111 whlc h 
he wa~ a mcmlwr al hi., de,11h. 

- Roher! A. Muffaker 
Montgomery, Alabama 

Novi.:111bcr 1989/ 
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Slll<I INt; I . SlOUIJl :NMIRl , JR. 

WI 1£Klt\S, cm the 6th day of luly 1989, 
Sterling f. Stoudenmire, Jr., departed th" 
life in Muhill'. Al.ibt1m.i; .:ind 

WI l[RLA~. II ,~ the deme oi the 
Mobdt• 8,11 A,~ut1,1lion to reco~nize and 
merno1 l,1ll,ec hi~ ,ltcompllshn1e111s and 
hi, lt'tortl .,, ,m ,11tur11<:iy; 

NOW, I IIIRUOl<L, !:IL 11 KNOWN 
th<11 Stl•rl 1n1,1 r. Stoudenmire, Jr., Wfl, horn 
ill Sumter, S0u1h C.1roll11.1, Mdy 20, 19 15, 
wlwre he ,p<•nt hi, rormat,vc ye.ir,, gr,,cl· 
uatin~ faom Sumtt'r H,gh Sl hool. He 
gr.1du,1tert lrQm Furm,rn Un1ver\Jty, 
Crvt•rwilll•, South C.1101ina, with ,I 
b,1clwlor of .art, de!Vl'f', and Georf,11• 

Wa,hlngton Uniw.r,;ity, Wil~hinglOn, 
l).C .. with b;ic.hclor of law. anrl juri, doc• 
tor dpgree), I le al!.o wa~ i1 graduate• of 
ilw I 1•cirml Bureau of lnv!Nlf,!iltion 
At<.1demy In Quilntlc.o, Vlr)!llnl,1. 

I In uimniC'nced the prilctlcr n( l,1w 48 
yc,H~ .i110 In W,1shingtor11 D.C., ~p<'dillit• 
lnK 111 tr,111~portation law. Whlll· In W;ish· 
tngton, he wa, a speci..11 JRCnt for lhP H31 
lrom 194J through 1946. He left hi, prl· 
v.1te l,1w p,.ictice In WMhington In 195 J, 
,ind moved hb family tc, Mobile whew 
lw 101ned W,ltetman Ste.im~hip Co1po,,1. 
lion •" il\\i~t,1111 gcmeml coun~el and l,llcr 
b1•t,1nw RC'nernl coun~ul ,rnd vice p1c~i
de111 of 1h11t rorporailon. Alim 1r1il lt18 
1,orll hi~ ,1fflliillion with W.iteran.in In 
1971 lw l1ng,1ged in 1hr prlvt1tl' pr,1ctlC'C' 
o( law lwm In Mobile untll l,111u.1ry 1989, 

During hi, logal carr.cr h,, w;is ,1 mt•111 
lw, of Lhe Moblle County H.ir A~,orlil 
lion , thl• Alabama St.ill! O,ir, 1h1.> South 
C c1rolin;i State Bar and the IJi~trlt I or Co
lwnb,,, S1,1te Bar From 1977 through 
1979 he ~erved as vice,ch,111 pe,~011 ,ind 
ch,1lrpl'r\on of the Al.:1b.i111J Stt1W B,Jr\ 
SettlOll o( Adminblril liV(' I ,1w ,ind WJS 

mw o( 11it1ll members on the l'.>11:rutlvo 
("011,miltcc lrh lr Ui1wnt~I in tht• prepMO· 
1ion or the Alabama A<Jmlnl\trntlw 
fJ1 orrdwp ACI adopted into l.:1w In 1911 I. 

S1ou<l1mmm! wa'> r1 member or the 
Soc ie1y of Fonner 5puci.il Age111', of IJ,r, 
rBI Jrld w,b the chdrter pre~iclt.•nt o( the 
Moh, I(• ChJµWr or thl! A ,il!rit..in k.~t>dd· 
110n 01 Rl't1rcd Per~ons du11nR 1974 and 

Please Help Us . . . 

1975, !>erving th(' loc,11 ch,1r,1e1 of AARP 
.i, J bo.ud member during the Y('ill"\ of 
1977, 1978 J11d 1981. 0 1h11r org,,niziltlons 
in which he h.id 111cmb<>1~hlp were tl,c, 
M.iritimc Bor AJ,.,oclatl()11 of N(.'w York; 
Maritime Admlnlsllillivc 1:lar A~sorl,itloh, 
W,3,hlngton, r:>C; l'<opellcr Cluh or the 
Unltecl Stille~; the Mol>ilc Arc., Chamber 
or Commerce; ,rnd the;, Country Club of 
Mobile. I le allcmded CiracP I utheran 
Church. 

BE IT FURTH FR KNOWN !hill Steiling 
I·. Stoudenmire, Jr •• I~ ~urvlVi.'Cl L,y hb wife, 
!Jelly S. Stoudenmire; two sons, Wlll1.im 
W. ~toudtmrnlre. ;, nwmbe, o( 1he 
Mobile B.ir A\~oc:latlC>n, ,ind 51Nling F. 
Stoudenmire, 111, a corllrlc•d publlr ilC· 

wun l,rnl In Pc'.m~,1col.i I.lend,, 1 lorldo; 
,ll)d two JV<111t.lchllt.1rc11, P.1ul,1 Srott 
Stoudenmire and S1erlln11 F. Sroucfon. 
mlm, IV. 

NOW THEREFORE, Bl: IT RESOLVED 
by the Mobile B.u A,<;0c1a1mn in regular 
mt?etlng assembled, 1h.i1 th<! life o( Ster· 
llng r. StoudenmlrP, Jr., he recognized as 
one or a prominent ,111om1>y, di~lin• 
gul5hed clliLM .ind tlvk lc,1clN 011d 1hn1 
l1ls po~~ing rcp1l'~t·111\ ,1 gro.it los5 to his 
fr1mily, to the lcg1ll profession f'lnd to this 
community. 

-Willia m 8. McOermoH 
President, Mobile Bar /\&~nciatinn 

• 

We 11.1vc no way of "nowirlK whtm ont• of our memnerc;hlp i~ cfe(Pil~ed unless we Jrc notified De, 
1101 wait 101 !>Omeon<.' cl,c 10 uo it; I( you know of th~ death of on,• of our m<'mh<>r~. ple;,sc let u~ know. 

Memorial 1nrormJtio11 mui.l be in writing wllh 11J111c, return ilddr~~s ,md telephone nllmbcr. 

r/w A/Jh,1m.1 L.nvyr, 3•17 



Classified Notices 
ltAf h1 M,ml.,cm 1'1111 lwar. 11,(tol #uf .. ,t1:n11!0" "'""'NI .. "' j:mi4tl, ,, l•lll}r,>J1• n,11"'•., "'111, h 
.. ., •I th• '""''mm,IKr 11h1 Ihm l,tt lt•llt~• 4J1:' IM, """"~ ' ~1 ut11 .. 1l11i ,-"'"'• ""'11"''""''-""'"' 
I l'1 prt buft0wt 1.11 no • ·wd, u, fnt.. .s.,<I ,...,. JKh.l!limul ~u,d, tlrul llnj ,uiw 11t1d f•11Jmr1•I 
""HI~ 1Nr.lt"t1t ffd1n llr11 to lhe fnllwl.ffjll publlthl111 ~ lm:lllh't 

N1M1nl1M11 'ti t 1,u .. -o •. um1111 \ 1•ritt"~H11 kl 
l,.lnu.u, "'() h•m1-0N rill.Jw NOHmbfl1 1(1 

,.. , fji!.Jij""" "WiUkifli 'fll,11111{; tilM!r ~It l,i.,olil.,J f 11fiV iltlltjMj ttlff ll1fllMII IMlt tit (iwA/..._.,,w 
f11.-,•, t••! .A~"fM/1 l•"'trl ('{jo,~!jfot\, &1 lll.iofjj.ifM i iW'~, ,'(';l fllii .i! 'h, oli1iinlfll!Wt, Al ll,lffl , 

FOR SALE 

THE LAWBOOK EXCHANGE, LTD. 
Buys and sells all major law books
state and forlernl- niltlonwlde. For all 
your law book needs, (800) 422-6686. 
Mastl!rcard, Vls,1 & AnH!rican Expros~ 
accepted. 

FOR SALE: All complete ~els and up
to-date suppl ements- reporte rs for Ala
bdnia casC!J. frorn Ala. Reports, book~ 
1-529 So.2d; Ala. Digest; reporters (or 
U.S. Sup. C:1. cases through vol. 108A; 
ALR ls11 2d, 3d and 4th, with digest and 
indexes; AmJ11r 2o; CJS; USCS; Am)l1r 
Legnl Forms 2d; Shepard'~ for Ala. and 
So. Citations; McElroy's /\ 111. Evid!!nct? 
liy Gamble; Moore's rcdl!ral Prac:tlce 
and Manu,11; rlet chcr Cyc.lopcdla 
Corps.; Empluyn1c11t Disetlmlnatlon by 
Larso,,s. Contnct Barney Lovcface, Har• 
ris1 Caddell & Shanks, r.c., P.O. Box 
2688, Decatur, Alabama 35602, Phone 
(205) 340-8043. 

ANTIQUE 1\LABAMA MAPS: 1820s
'60s guaranteed authentic. Grear for of
fice cif'cnration or gift. Sol Mill er, P.O. 
Bux 1207, Hunt~ville, Alabama 35807. 
Phone (205) 536·1521. 

POSITIONS OFFERED 

ATTORNEY JOBS: Notional and Fed
eral Legal Employment Report: highly 
regarded monthly detailed listing of 
hundreds of attorney ilnc:I law-relflted 
jobs wilh U.S. Government, other pub
lic:/privatP (?fllployer~ In Wai.hfnK!on, 
D.C., 1hroughou1 U.S. and abroad. 
$30-3 months; $5)-6 months. Fed· 
cta l Rcports, 1010 Vermont Avenue, 
NW, #408,AB, Washington, D.C. 
20005. Phone (202) 393-3311. VisillMC. 

SERVICES 

EXPERTS IN VALUATIONS: Los! ec1rn· 
lngs; Pl; busliwsscs; profei.slonal prac-
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licas; contrac:t dnmages; or pillenr:;, 
computer programs or other lnlellec
lual prop1:irt le~. Our experts have tcstl
rlccl and co11sultcd on complex valua
tion~ over rhc pasl 16 years, Qu;ilified 
In many feder.11 and state courts. Full 
service consulting firm, not n referrnl 
service. Or. R.R. Hill, Analytic Service~, 
lnc,1 P.O. Box 5 7'1265, Houston, Texas 
7i'J.51. Phone (713) 974-0043. 

TRAFFIC ENGINEER: Con~ul1on1/Fx
pert Witness. Granue11e, regi$tered, pro
fessloni:11 enginPer. 40 wa r~' experi
ence. Highway & d ty design, 1r.Jrrl<. 
control device!!, <..ily /.Orli ng. Wrflc 01 

c:all for rl!sUmt\ fQ0!>. j;l ck W. Chanl • 
bliss, 421 Bcllchurst Drive, Montgom, 
cry, Alabama 36109. Phone (205) 272· 
2353. 

LECAL RESEARCH HELP: Experienced 
ilttomey, member of Alabama Slate Bar 
si nrn 1977. Accel>~ to i.t.i le t..iw 11 b r.i ry. 
Wcstl.:iw available. Prompt deadline ser
vice. We do UCC-1 searches. $35/hour. 
Sarah Kathryn Farnell, 112 Moore 
Building, Montgomery, Alabama 
36104 , C<1II free: 1-800-448 -5971 (in 
Montgomery: 27 7·7937). No ropr<!S<m
tatlon is rntluC! 11/Joul thC! quttllty of the 
lttgc1/ ~erv/ce~ 10 })e per/ormctl or tile 
cxpcrtl~c: of the lawyer performing such 
services. 

EXAMINATION OF QUESTIONED 
Doc:umenb: I landwritlng, lypcwritlng 
.incl rt!ltltl!d exarnirMlo,,s. l111cma1io11Jl
ly cou1l·QUdllflcd expert witness. Dip· 
lomate, American Bo.ird ci( Forensic 
Documen1 Examiners. Member: Ameri
can Society o( QueGtioned Document 
Ex1-1mfner&, the lntem,11ionr1I Assodi'I· 
lion for ldenrl(iciltlon, the British J:oren
sic Sc:icmce Sod t!ty ,ind the N,1tio11.il 
A~sotl,irlon or Crlmll1al Defense Law
yers. Rciircd Chief Document Examiner, 
USA Cl l.Jborutorlcs, H3ns Mayer Gi
dion, 218 Merrymont Drive, Augusta, 
Georgia 30907. Phone (404 ) 860·42&7. 

EXPERTS IN STATISTICS: Discrlmina• 
tion, EPA or other rnntters. 011r experrs 

haw con~ulred and 1e~11ncd on statlsllcs 
<111d CC:C,lnOmlc~ owr the p.1~1 15 years. 
Plal11tl(fs 01 defense. Qualified in ninny 
federal districts. Full service consulting 
!irm, not i.1 referral sNvice. Dr. R.R. Hill , 
Analytic Services, Inc., P.O. Box 
571265, Houston, Texas 77257. Phonl! 
(713) 974•0043 . 

Don't let your 

Alabama Lawyers 

get worn, 

torn or 

thrown a,vay. 

Order a binder 

(or two!) 

at $10.00 

each from: 

The 
Alabama 

Lawyer 

P.O. Box 4156 

Montgom ery, 

AL 36101 

or call 

(205) 269-1515 
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two More Reasons To Use C T's 
Delaware ExpressDI Service! 

New &lended 11011,.sl 
We know th ere ore tini c., 

when you need :1 er ir ic:i l ntin g 
d:m: l:ue In the d:ty. And we 
want to help . Our two Dela
ware offices will rcmnln ope1J 
longer in order to serve you 
l)Ctt<:r. Their new hours are : 

8:30 a.m. to 7:3 0 p.m. (E.S,T.) 

F11aimile Docume,,ts/ 
Now th :1t racsl111llc copies of 

Cer llfl cates o ( I ncorpor ali on 
nnd o ther doc um ents arc be ing 
accepted by the ccrc t:uy of 
tatc of Dda wnre , same d!ly 

i,crvice fr om C T Is c:isic r 
lh:in ever. 

Hush incorporatio n? Simply 
fax :i legible copy of' your 
Delaware Ccrtlflcate of 
ln corf>Or-.1tion to eit her our 
Wl hning1on or Dover office . 

We'll :trrange for the fllln~ :ts 
soon :tS It Is received . \~nL to 
:.ave the CXl r:I h:\ndlln g fee 
impo:.ed by Lbe Mate for rush 
Olings? Jusl make i.urc C 'I' 
rcservcs the name and we 're 
dcsiAnlllcd rcg.lstcred agent. 
Co unt y recor d ing? Don ' t 
wo rr y . Our cx pcrl<:nccd 
Del:1w:u-c: staff will take c tr c 
of It, :iutom :1tic111ly. 

So for f:tst turn aro und 0 11 
your 111.:xl Del:1wnrc lncorp o
ra1lo11, usc C T 's Delaware 
nxpre.ys filing service . For more 
lnform:11ion on how wc can 
expe dit e all of your Delaware 
cor porate and l imited pnrtn cr 
sblp flllng s chroug h our new 
Delaware fnx serv ice, Jus1 
conl act your local C ·1: branc h 
omcc :u : 2 Peachtr ee S1rct1, 
N. W., A1l~11ua, GA 3038j, 
'li:I: 1-800·24 1· 5824 . 

Ptt.ws,~ k OCJjJ yo m · l <JCfll C 1' Acco 1w1 .HCJpr<Jsc 11/all ve 1ti.for m (itl 
of yo ur fac s imil e 11·a11sml ssto 11.f, ., o m1r record s c1111 IJt• 

p r op erl y 11o te,t . 

/11 Wllml11 g to11 ht D ov11,· 

• f'wc, (302) 6ss -,o49 • flax, (302) 655 - 1476 • Fax 1 (302) 67-1•83 0 



Hon, Frank M, Johnson, Jr, 
U, S, Coart of App~als, 11th Circuit 
!"', 0, Box 35 
Hontgo11e,y AL 361()4 


