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ON THE COVER - Momgomcry artlbt Tom CDnno, palmed th!! Novombot cover Connor b a well
known w.1tcrc:nlml•t, ,1nd tho covl•r p,,lnllng It hlJ r!'prt"'onlnllon of thn Alnhom~ Stl lll Onr hcotl1111nrws, (ollowln11 
completion of 1he ~ddltlonal 32,500 squ~ro feet of const,uction currently un<lcfWay. 

Con11rut tlo11 on thll adcllilon bclJiln Octobur I ancl tho cstlmiltcd com11lo1lon dall! Is September 19!> I , Once 
ng.,ln, ,tll b.1r .1v1ocl,1tlo11 ,11:tlvltlt•, will bo 11nd()r nn11 rop(, Th,• t;urrt•ni building wlll und11rJ!O s<in1<1 rw1ov,,1lnn 
whon 1hc 11~w audition Is n,•lshed, will, 11 flMI p1ofec1 to111plutlon date of Ja11u,i,y 1992. 

During ('onmuction, ovory mombN of 1ho Al~bama Stnto Bar wllJ be nskcd 10 moko a minimum nlediie of 
~300 tgwnrcl thl~ projt•<:t. PIC1dgc~ wwl d lie pnyoblo ovor a thrco,yr~r period. 

l' r11sldem Alllrlnon•s cc1lun•11 In thl!, l,i uu Jclche,, ,,. 1'1e nclltl ftlr thl> 1lxp.1n, lo11, 
Wlih thi: construction of th! new fudlclal bul ldln11 underway across tho street from the bar hcadquattet's 

,,nd with our own nt•w lncillt1(•1, lnwyN~ oncl' ,,goln will hnvo n " l1r>mt• mvny (mm homr 1
' In which 10 work 

,111d meet cl ieilt t Our bar ~01nmi,~lo11eis 11gi1ln will hove 111.lc<tuule >t)J C<: In whi d 1 tu mcl!I, And, ln~t but 1101 
11111st, once ngnln WC! will hilvo visitor parklnK, 
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Alabama State Bar Association 

T hr name Is proudly embla1.oned 
;icross the rront of our be;iuti(ul 
htiadquarters building on Mont

gomery·~ Q(!xtt!r Avenue. 
Just as our profe~~ion ha.~ .ii ways beim 

In the ccntcro ( governmental activity, ~()1 

too, Is ou, ossoclJlion's hoadqu.1r1ers-a 
pan of the state's governmental complex 
including the Capitol, the supreme court 
and the state office buildin gs. 

And, Just .=is governmental runctions 
and re~ponsibi!itie s haVf! grown through 
the ye.us, the sama ihli;g ha~ happened 
to our state bar. 

Bar Rc•porter; the creatior1 or cormnltttie5 
.1nd task forces now numbering 46 
which Involve over 900 volunteer lawyers 
in har work; the establishment of 15 sec• 
lions dedicated to speclalb:ed Interests 
or lheir members: ,;ind one of the coun
try's r11ost successful IOLTA programs, 
which idSt year proc,m<.!d 51 request:, for 
assistance: and dealt with $934,000 
received from trust accounts at no cost 
10 participating n,embers. 

In 1964 when our bui lding was con
structed the number of lawyers belong
ing to the Alob.ima State Bar totalled 
fewer than 2,200. We now number over 
9,200, and we continue to grow larger 
every year. 

ALBRITTON 

An area of rnaJor unavoidable growth 
has been the handling of lawyer 
discipline ,111rf other activities of the 
general counsel'~ office. In 196'11 few 
compl;iints were filed ;ig;iinst lawyers. 
Last year the number war. 986. If we are 
to malr-Haln our cxbtlng system of sclf
discl pl I ne, rather than havlns the 
disciplining o( lawyers taken over by 

In 1964 our building was statf'-o(-fh(!-art and justifi11bly 
a source of great pride to our members. Not only was it 
beautiful both outside and within , but It was fui;crlonal, 
totally adequate for current needs, and seemed large 
enough for 1nany yc,e1rs lo come. Mc111burs and iu!c!Slh 

entered a large rcceptlor, room with comfortable so(il!, and 
chairs. A visiting lawyer's office was available, as well as 
a small library ond conference room, where out-of-town 
lawyers coulc;I conduct business. and meetings on bnr 
business could be held. Ample storage space existed c1nd 
our bar assoclallon was wall-housed. 

Many changes caused the association'~ niieds for the 
phy~ical plan! to lncrea~lc! sine!! 1964. Wlth 1he number 
of lawyers growing by over 300 percent, the number o( 
st..iff needed to 50rvlco their needs .1nd admissions mat· 
tcrs has grown. The addition of new programs also hr1s 
increased the need for staff and facilities. Thes~ include 
the Lawyer Refem1I Service, whk h last year processed 
11,081 requesb and generated an esllmated ovcr-$350,000 
in fees for participaling lawyers; the ~pa nded ,11\tl mod
ernized Alabama Lawyer and IJdr Directory; the AIJbJmJ 
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some commission outside o( the profession, we must be 
itble to thoroughly investigme ilnd dispose of these com
plaints. And the disposition must be timely, at least as 
much for the b«:mefll of ihe lt1wyers inV(li~d ;is for the com· 
r.,lalnants. Adclltl(mally, the office of general counsel issues 
binding written anrl ()rc'll non-bindi ng ethics opi nions to 
requesting lawyer~. ThQSC toL.tlled 117 dt1d 1,100 re~pC!c
tively last year, while such opinion requests were rare 26 
yeArs ago. Also, the number of lawsuits In which the bJr 
Is made o porty continues to increase. 

Walk into our hendquarters building today Jnd you will 
receive quite a different impression of our ;issocialion (rom 
a visitor o( 19611. If your visit requires you to wait in the 
reception room, you will stancl1 because sofas and r hairs 
have given way to additional d~sks (or hard-working Maf
fers who perrorm their duties over the constant distractions 
causC!d by I heir locat1c111. Nol only wi ll you have no office 
available for meeting someone, but If you need Lo use a 
telerhone the only one available may be sining on top 
or the duplicating machine in the print room. If you need 
the conference room for a meeting, you will have to disrupt 
the work of the IOLTA funds director, who works i:!1 a small 

(concinved on page 321) 
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Executive Director's 

Report 

John A. Yun11 IV 

The Al.iba1t11J L,1wy('r 

HAMNER 

Thanks, J.A.Y. IV 

I am using this November space to 
expre!>~ my '\incere appreciot on 10 
a wllcague who,;e dedicated ser• 

vice 10 tho Alt1bama State Bar hns lwen 
outstanding. John A. Yun8 IV ha~ submit· 
ted his resignal Ion as .u,slst-ant genernl 
counsel or tho Alabama State Bor, effec
tive Dec<>mber '31, 1990. John will have 
!>erved the bar for ten and one-ha I( years. 

John'1o c.;oun~el to the bar has be-en or 
lnl!!illmahle v.1lue. He f,; possessed of a 
work uthlc seldom ~en in today's socie
ty. fi e ho~ J keen and crentlve nilnd; 
however, John\ sense of rlKhl nnci 
wrong- .ind his disdain or the l,11tcr to 
any degree ha~ ni.1de him Ideal for the 
position he ha\ $0 ably OIied. 

I rect1II well John's not Infrequent 
needling about perceived or reported 
profo~~lonal wrongdoing In our profcs• 
sion long before he joined our ~tofr. He 
always wanted to know whr11 we were,, 
going 10 do ,,bouL ll and whPn. John's 
comments were never made In .i vlndlc-

(contlnued on p.1sc 323) 
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tri~u~j 2~ n!' ~ O) page 
desk In the corner. If records are neerf. 
ecl, lh(!y may bl! in onlc! of the file drawers 
or boxe~ 1hat haw spilled over into thl' 
commissioners' mce1ing room o, they 
may bt> In a storage room being rented 
In ano1he1 par1 of town. Do not .isk (01 
the general ('Ol1nsel or ,,ny o( his staff, 
becau~e they ;:ire working out of equally 
crowded fr1cllltie\ In a sermrnte l;uilding 
on Perry Strcl!t. Ancl you will not see a 
dc~pcratcly nel!ded Investigator making 
II possible to h,111dlc con1pl;il11ls lnvolv
inR lawyer discipline and the u11au1ho
rlled pmclice oi lnw In i1 prompt manner, 
or a ~tatewide cooroinator for voluntcf'r 
pmgrnms o( lrgal .iid 10 rhc poor, be
c:au~e there is nowhere to put them. 

II b a great trlhute to tlw l)biilties of our 
s1arr that they are able to perform In an 
ot1tst.111ding 111.i1111er under ~uch adwrse 
condftlons, but condltloni. Jrc gctilng 
evo11 worse Jnd we cannot expect such 
excellence In pedor111M1cc 10 co11tli1uc 
for an Indefinite period, 

A,1lvlty by others to meet their needs 
(or addilion;il facililies r1re ;ill around 11~. 
The Cupltol rl!novation has been undl!r-

way ror four yeM\ work has begun on 
1hc n l!W Judicial Building, and acros~ rhe 
slrccl from LI~ lhC! Alabc1ma Education 
Association is well Into the over-$4 
million expnnsion of its headquarter5, 
AEA has ~lated with iustifiable pride tha1 
Its now focllftlcs wil l be built wilhout bor
rowing J dlmu. 

For several yoars we have hau II task 
(orce at work on ou, expanslo11 pro)ud. 
Plons now have been completed for a 
three-story ;iddition which will bring 
everything under one roof ;mcJ leave un• 
fini~hed ~p;ic.e for the future. While there 
.ire no expensive frflls, thl~ enl;irgecl r1nd 
,onovt1tl!d new headquarters will be a 
thing or beauty and J source of rl!newerl 
pride. Its cost, Including addltlonc1I fur
nishings and equlp111ent1 wltl be approx
imately $3 1/2 mill ion. 

With ;i leap or faith in the lawyers of 
our state~, your l>o,ml of cornmissionPrs, 
acting as trustees oi the Alabama $tote 
Bar Foundation, has appro\11..>d this lmpor• 
ran1 project, awardcd a contract and 
given .if.)proval for work to begin. 

Suggestions have beon m.idt:! th.ii thb 
projecl could be flnnnced easily by 
assessing each men1bor of the bar les~ 
than $400. Theso suggestions have i.Jcen 

rcjcctod. This Is a labm or low and our 
hendquarters will be paid ror because 
lawyers wa,11 lo, nol bl'cauM! they have 
to. When we moved Into our current 
builrllng It was comple1ely paid (or and 
furnished by donations. Our bullding on 
Perry Street wa~ l1ol1ght with additional 
donations. Whil e funds for 11,is µrojecl 
can be borrowed cm a long-term basis 
under c1 commllirnmt pres1mtly 111 hand, 
we ate co,ifldonl that lawyers wil l re
spond once more to meet thls need nnd 
make the incurring o( substn111ic1I debt 
service unnecessary . 

Our present building has a wall bear
Ing the names of the contributors who 
made It posslblt!. Eighty p<o!r<:enl of them 
arc no longer with u~, but 1hcir name~ 
aru a continuing ~lc1to111~nt or their grec1t 
fal1h In our gencra1lon of IJwyors. Wo can 
do no less for those who will follow us. 

Fundraising will begin soon. Major 
gifts Me ,,lre;idy being pledged to 
memoriolize outstanding lawyers, and oil 
members wi ll be given the opportunity 
to do their part. This is your bar associa
tion and your building. Please re3pond 
when the call comes. You ,ind future gen
era lions of lawyers surely wl 11 be proud 
th.:it you did. • 

NOTICE 
1990-91 Bar Directories 

LATE! 
The latest edition of the Aic1bama St,ite t3i1r's dirP.ctory 

will i>P printed ,md mailed to members in January or Feb
ruary of 1991. The cllrectoriru. were orlgliially schedulccJ 
10 come out In December of this year, but due to the large 
number of ~tate telephone numbers being changed, ;md 
the mnny, many ilttorneys who have moved and not sent 
the ~lat<~ liar ~ ch;inge of addrec;~, It was decided by the 
ex!:!c:utive director and the b.ir dirlc!ctory rnn,mi ttee to Cx· 
lC11d 1hu publlcatlo11 date ,lr\d "cle;,111 up" tho book. 

Newly Revi~ed Third Edition of Sourcebook Describ~s 
Medical and Legal Uevelopments 

On a yearly basis, the state bar will moll lo all Orms 
J ll~ting or Mtorneys in that Orm nnd the nddress (streer 
and malling) and telephone number on file for that firm. 
It is hoped 1h~1 this effort wil l enc;ure a more accurnte bar 
directory, as well as membership r0cords In general. 

You can help by rnaklng sure, In writing, 1ha1 the state 
b.ir has your current, up•to·date, address, firm name and 
telPphone number. Do not assume that the offic<" rn11nag<"r 
ha\ IAken care or ill Otherwise, the ~late bar will nor be 
held acc:ountablt> for .iny mi%1:!d malling~ (du12~ nutlccs, 
CLE c.ornµll.incc (orm~. /\ lal>anw Lawycr5, etc.). 

For more information, please contacr Allee Jo Hendrix, 
membership ~ervices rlirf'cior, Alabam;i St.ite Har, P.O. 
13ox G71, Montgomery, Alabama 36101, phone (205) 
26~-1515, WATS (In-st.He Alabama only) 392·5660. 
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Prentice Hall Law & Business has rt1vis(!d and pub
llsh4u the third ccJltlon of /\sb1hto): Med/ca/ and LQ
gal Aspcctli, which Includes updated Information on 
asbestos dlsoose and worker hcolth. 

Written by Barry C11stleman1 an environmental con• 
sultant1 Asbestos: Medical and Legal Aspect offers al· 
torneys involved in asbestos litigotlon complete 
documentation on 1he evolving knowledge of a~bestos 
hazards, both In open ll terarure and with parricular at
tuntlon to the! main defond.mtb lt1 thos<.! case~. 

The book cove rs a$bestosis and cancer, compen
sability o( Mbcstosls and cancer as occupational 
di~ca~ci., thresholds and standc1rd~ used to determine 
sore or Jcceptable levels or Jsbestos haz.irds gathered 
from countless depositions, company records, industry 
consultants and trade ossocfation~. 

Asbestos: Medical and Les,1/ Aspects may be pur
chased from Prentice Hall Law & Ousines~. 170 Sylvan 
Avenue, Englewood Cliffs, New Jers<!y 076331 phone 
toll•frcc 1,800 ,223-0231 1 or fax (201) 894-6666. 
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Report 
(continued from pase Jll) 

tive or pclly manner. I knew then a~ now 
they were expressions o( genuine con· 
cern ,,bout profest,lon.il concfuC't whlC'h 
demeaned the profos~ion h<' honored. 

I wa~ ll~tenlng to the new~ whllc clriv
h,g to Blrmlnghdm when I learned John 
had rc~lgnc:c.J his former ()()Sltlon in the 
Attorney Gencr.il's Ofncc. I pulled off 
the hlghwJy In Al.iba~tcr, Cilllcd John 
from a pay phone and Inquired or his In· 
terPst in join infl our ~tnff. ~ le now could 
have the oppor1unity to Mklre,, tho~e 
concPms th,11 we h,1d prevlouGly "hared. 
That call was ~omc o( tha best 111onoy I 
over spent. 

John's deliberate ilnd thoughtful m,111-
ner precluded an inGtont nccept.ince; 
however hp con~ldered the opportunity 
only a ~hort tlml! before acceptlnK, We 
need(l{l a f.ilr-mlnc.lc.od, lnt<!lli1:1<ml l,1wycr 

committed to the vigorous upholding of 
the highcst of ethical standard~. 

Not long after John beg.in work, I 
began receiving comments about John's 
being too vigorous, too prosecutoriill or 
100 inflexible. Even a (ew suggestions 
were made that I should reconsider my 
cled~ion with respect to hi\ employment. 
I knew John was doing a tai,k which, at 
times, could be both diffic;ult Jnd unplca
,,1nt, not LO mention thankless, in a 
thoroughly prOfc!tslonal marHH!r. 

I was never more confident in my 
choice. I had seen a side of John Yung 
that for too rew people know- he llk1,1s 
It that wayl He is a very private per~on, 
bt1t one of the most generou\ and car· 
ing people I know. John's i,ienc~rmi ly lo 
thOhO In mwd and his overall lntoreM In 
the battermont of the less fortun,11<.• arc 
tn:ilts I have witnessed Orsthand. 

John's level of producllvlty ,rnd his 
work pedorrnancc, not to mention !Is 
qunlity, are going to make filling hi~ 

~hoc, ,1 dlrncult task. I <1m going 10 mlss 
my frequent, though brief, vlslb with 
John lohn l!t not one for srn.>11 talk. I will 
mis) his thoughtful and often prodding 
memo~. I wlll miss his sense of indigna· 
tlon when the profe\\lon 1~ damaged by 
thc actions of a lawyer who violates his 
or her profes~ion"I obligations. I will 
ml~, hi~ dry and sometimes cynical wit. 
I wlll mis) his ~plrlt ol being free. 
I towcvcr, I will mb~ most his goodMss 
and hi~ gc11ulnc c.irtng for our profession 
and Its rcputatio,,. 

The Alabomo State 13ar i~ better today 
bocouse John Yung chose to dedicate a 
&lgniflcant r,onlon or his prore~slont1I 
carcrr to m11king H ~o. John hr1~ not 1old 
n,c, of his fl1ture plnns- you do not ahk 
lohn theso thin~!>; lwwovt!r, I am confl. 
do11t thot whotcvvr he docs and whcr· 
ovur hu c.hooses to do it, ~Ocillty will bo 
the bcucr for his hc1vlng done It. 

Thank~, John, for o job well done. 
Good luck and God's speed. • 

Affordable Term Life Insurance 
from Cook & Associates 

ASSISTANT 
GENERAL COUNSEL 

The Al.:1bnm~ Stiltc Sor i,ow Is occeptlng appltca1lons 
by letter with rc•sume from qualified lawyers for the 
position of A~~lstflnl Conernl Coun~el. The~e should 
be c1ddr<!s!>ed to Alabama Stahi Dar, P.O. Box 671, 
Montgomt!ry, Al,1bama 36101. This position rcqulres 
dl1 experienced ldwyl•r with ., ,tmng professional 
background. Sdlary com1t11.lnsurc1to with experience. 
The Al,1ban1cl StJtc B.ir b .in equal opportunity 
employer. 

The Alclb.ima LJwycr 

Compuri, thoi.t' low non smoker ,,Mul'll rl)lr$ fot non 
d1•cn•1111tng, y1•.irly rc nt'wobl,• 11.1rm Insurance; 

MALF AC.1;:S $250.000 $500,000 $1,000,000 

25 248.00 <155.00 845.00 

30 21t8.00 455.00 845.00 
35 255.00 460.00 875.1)() 

40 298.00 545.00 l,0•15.00 
45 348.00 6<15.00 I ,2<15.00 
:10 430.00 1110.00 1,575.00 
55 600.00 1,150.00 2,255.00 
60 875.00 1,700.00 3,355.00 
65 l,G2S,00 3,000.00 $,9$/l.l)O 

Rc11ww,;bl(: to t,91• lOO Fcmole rates sami,, ns moles s1x 
years younaer All cover.i90 provided by com1111ni11s m1cd 
"A I" by A.M. B~st Co. 

For II wralhlll quouiucm drtd µohcy descrlptlol\ send 
yout dute o! b1r1h nnd amount of coverage desired to; 

COOK & ASSOCIATES 
P 0 . Box 850517 

Mobile, AlabJmd 36685 0517 
(205) 341-5168 
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Bar Briefs 
Meyerson speaks al construction 
contra ct litigation seminar 

Ed Meyerson, a partner In the firm of 
Najjar, Oenaburg, Meyerson, Zarzaur, 
Max, Wright & Sc;hw;im:, P.C., was a fe1;1-
tured speaker on the subject of ''Claims 
and Disputes In the '90s" ;11 the XIV An· 
nual Construction Conlract Litigation 
Seminar. 

The seminar, sponsored by The Florida 
Bar Con1lnulng Legal Educatlo,, Commit
tee and the Trial Lawyers Section, was 
held in May In Tampa, Florida. 

Meyer~on ls gradv;ite of Cvmberland 
School of Law. 

Huckaby and Ogle re-e lected to 
board, American Judicature Society 

Gary C. Huckaby, an attorney with th(l 
firm of Bradley, Arant, Rose & White In 
Hvntsville, Alabama and Richard F. Osle, 
of the Birmingham firm of Schoel, Ogle, 
Benton, Gent,le & Centeno, were recently 
re-elected 10 the Amerie3n Juclic,;iture So
ciety Board of Directors at the Society's 
annual meeting In Chicago. Both Ae1na 
Life and Casualty Vlc<!-Presldent Stephen 

1/uckaby 

Middlebrook and formur N{!bra~ka Chlaf 
Jusilce Norman Krlvosha w<!ro foatumd 
speakers at the meeting. 

Huckaby, who received both his bacli• 
elor·~ and law degrees (rom the Univer· 
slty of Alabama, Is a past president of the 
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Alabama State Bar ond a member of the 
Alabama Law Foundation's Board of DI· 
rectors and the Ali!bama Law Institute. 
He is also the state delegate to the Amer
ican Bar Assoclalion House of Delegates 
and past chairperson of 1he Mandatory 
CLE Commission. 

In the past, Hucknby has serwd as a 
member of the executive commlttei:! of 
the Al;ibama State Bar; preslder11 of tho 
I luntsville-Madison County Bar Associa
tion; member of the Judicial Selection 
Panel for U.S. Magis1rates; and chairper
son for the Americ;an Bar Association 
Lawyer Referral and 'fnforma1ion Services 
and Delivery of Legal Service commit
tees. He received the Alabama State Bar 
Award of Merit In 1986. 

--

1 ~ 
f.~ 

Ogle 

A gradu<1te of the University of Ahl• 
bamil Law School, Ogle Is a member of 
the Alabam.i State Bar and the Birming
ham Bar Association, th(! Alabama I.aw 
Institute and the American Trlal Lawyers 
Assoclatlo,,. He currently Is serving as 
president of the Birmingham Bar Assocla• 
tlon. Ogle, who serves as an edltorl11I 
consultant to Matthew Bender and Com
pany and lectures at the Alabama Law ln
$1llute for Continuing Legal Education, 
was a former national president of Pi 
Kappa Alpha and president of Its Mom· 
orlal Foundation. 

Durward elected to board of gov
ernor s 

Gerard J. Durward of Durward & Ar· 
nold of Birmingham was elected in Jun!! 
to the Board o( Governor,s of the Ameri
can Academy of Matrimonial lawyers at 
the organization's annual meeting In 
Chicago. 

Durward 

Members of the Academy are lawyers 
who concentmte In the area of family 
court matters, divorce anci matrimonli_!I 
law. 

Durward is a graduate of Birmingham 
School of L<iw. 

UNA tru stees elect Potts president 
The University of North Alabama 

Board of TruSWl!S cll:icted Robert L. Pons 
as president In a special meeting in Au· 
gust auencled by Gov. Goy Hunt. 

Potts, the Interim president of UNA 
since January 11 was one of two finalists 
considered for the permanent position 
created by the retlremenl of Rober1 M. 
Cvlllot In late 1989. 

Following a vote by secret ballot, the 
board mad~ a public vocal vote of 
unanimous suppon for Potts. 

Afler his .ippolntment. Potts noted 
there are nve areas th;:it will require his 
immediate <1ttention: reorganizing the 
administration (largely due 10 ln,pcndlng 
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Po11s 

retirement\ .ind U!11'1porc1rlly-rillcd po!,1 · 

lions); ni.:11nt,1inlng good relationships on 
b<>hillf of UNA with the governor's omce, 
1he lcglslntul"(" ;ind the Alabama Comm is• 
~Ion on Higher Education; building pan
ner~hlr>~ with nre11 community college,~; 
dcvcl<>ping iln .iggrcssiv~ marketing c1nd 
rccrulll1111 prograni; c1ncl cnh,mclng tho 
new d(.'VclOl)mcnt effort to build the cn
dowmcmt of UNA. 

Pott.5 Wt1!t the general counsel for the 
Unlvcr!tlty of Al.1b,1m.i Sy.,tem frol'II 1984 

through 1989. Previously, he h11d been 
.i member of a Florene(> law firm r1nd, 
during that time, had !>erved a\ th1• UNA 
Jttornt.'Y, During 1970-71, he w,1> a w
s<wchct (or t1 B0s1o1\ Mas~achu~otts, law 
nrm while serving as a11 J11structo1 111 law 
rind ,lLl.alnlng c1 mrister of lowq degree 
from I Jnrvard University. Polls rec<'lved 
hi!> Jurl~ doctorate desree from the Unl
VN\lty of Alabama and his bachulor of 
art\ cum liJude, from Southern Ml!t
~ionary College. He al~o Mudicd fo, ,1 

yc.1r al NL'Wbold College In [nlJl,md. 
Pott!> Jl!,O )C!l'VCd .i~ Alabama <:dilo, 

and ,1ssis1ant editor of the Al.:JbJm,1 / 11w 
Review. He later served on 1hc editorinl 
ndvl,ory board of The Alnb11ma l,1wycr. 
I le hos l,rnght Jt llo~ton Unlver,lty l.nw 
School, the Unive~hy of Al,1h,11na ;inti 
UNA. 

I le wa~ prt!Sldent of th£' Young I ..iw

yen,' Suction of the Al.ib,ur1il StJtC' 8,ir iu 
1979-80. t-11! hc1s !.Cl'\ICC .IS Chalrper..on Of 

the Alauama 60.ird of Bar Ex.iminl'rs. 

Laird appointed to 7th Judicial 
Circuit 

/;i/rtl 

Governor Guy Hunt .ippolntcd R. Jeicl 
Laird, Jr., to the Seventh Judicial Circuit 
10 replact' 1 larold Quattleb~um, who re
~1g11ed 1he Judgehhip rarlirr 1hi~ yenr; 

lolrd, 28, recelwd hb l,,w cfogrCi' from 
thC! Cumberland School of Law in Birm
ingham Jn 1986 and hi\ undcrKrc1duate 
degree from 1he Unlvcrsl1y of Aldbamc1 
In 1983. He ha~ beon ., pa1111N In the An
niston firm of Caldwell & Laird s,nce Ju
ly 1989. 

Laird's term expire, In NCM.'mber 1992. 

Bea NOTICE 
Lawyers Cooperative Publishing announces 

new Bankruptcy Desk Guide 
ldwy.,% Cooperative Publishing announce!. a corn

p,chonsivc new bankrup1cy service. Tlw new Bankrupt
cy Desk Gulde consis ts of four binder~ plu\ , 1 Sliltufcs , 
rules und official forn,~ JJctmphle1. 

The 6Jnkrup1cy Desk Gulde Is orgc1nl1tid by topk , 
not Code section or rule. u~ors do 1101 h,we lo he 
f;imlllnr wilh the Codt:1 lo look up tho lnforrn.itlon they 
need. Th(• le~t analysis, which lncluclcs cJct.111\!d pro
cedural gu1di111c£>, contains references 10 ~upport1ng c.:.,~c~. st,llutc~, rule~, legislilliVP hl,tory. ,,nd required 
form~. ALR fod. Am Jur 2d, and other work., In the 
publisher\ leg,il library are al~o rited. 

The Bankruptcy rorms Guide, a comptJnion binder 
to 1he aankruntcy Desk Guide, prov id~ over 800 form~ 
for bnnkruptcy actions. It is sold ~epar,,tl'l y. 

For more inform.itlon, c.ill (716) 546·5530. 

beach bum ... 
in July 1991 at the 
Alabama State Bar 

Annual Meeting, 
Perdido Beach 

Hilton, 
Orange Beach, 

Alabama! 
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Cooper elected chairperson of ABA 
House of Oeleg.ttes 

N. I ee Cooper, a partner In the 8irn1• 
ingham firm of Maynard, Cooper, Frier
son & Gale, P.C., ha~ bec.:ome t.hairpor• 
son of the l--lous11 o( Delogalcs or the 
Americ;in Bar Association. 

Cooper was nomina1ed to 1he P<)Sl In 
February 1990 ;ind took office at the 

Cooper 

dose or the 1990 Annual Meeting In Chi
cago In August. He will preside over ses
sions of the House of Oelegates 1:ietween 
February 1991 and Augusl 1992. The 
Ho1Jse of Deleg(lll:!S, wllh 461 member~, 
meets twice Y(c!arly to establish .issocia• 
tion pollde s. lb members represent var
ious ABA componcms, as wcl I as slate, 
local, specialty .ind ethnic bar asso
clatloos. 

Cooper received a bachelor of science 
degree in 1963 and a lt1w degree In 1964 
from the Unive15ity of Alabama at 01rm
lnBham, where he was an editor or the 
A/ithama Law Rt!Vlcw. He b a trustee o( 
the Alabama Law School Foundallon and 
of the Farrah Law Society or the l.iw 
sc.:hool. (Seo the May 1990 Alabnma 1._a.,,.... 
yet for more Information.) 

Black's Law Dictionary updated in 
new edition from West Publishing 

B/;ick's I.aw Dictionary, one of the na
tion's most frequently used ldW books (or 
thld past 100 yQars, has boon updated and 
expanded. West Publishing Company 
presents the '1Centenni11I" 6th Edition of 
Bfock's Law Dictionary. 

This new "Centenni<1I Eclltion" con
tains over 5,000 new or revised entries 
that reflect recent development!> lo the 
law. Thl! ld~l edition of BIDck's Lllw Die• 
tlonary was published by West In 1979. 
Ten y<,,i,1rs of changes ond new develop
ments in the low hnve made ;i new, ex
panded edition necessary. 

Contained wilhln are pronu11ciatlo11 
guides, cross-reference$ to relatl!d terms, 
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federal court rules, federal staturn~, uni
form and model laws, ogency regula• 
tions, and leading cases. 

This new edition contillns updated ;ind 
expanded financial terminology, inc:lud
ing tax and accounting terms. 

Examples of word usage, with citations, 
have been added throughout to illustrate 
how various terms Ol'e used or .:ippiled 
in various contexts. 

This new 61h Edlllon will be available 
in both a St.ind a rd Ed ltlon ond a Deluxe 
Edition. 

West Publishing donates profes· 
sionalism library to ABA 

West Publishing Company of St. Paul, 
Minnesotn, has announced Its Intention 
to donate a comprehensive ethic~ and 
professionalism law library to the Amor• 
lean Bar A~soclation Center for Prores• 
slonal Rcsponslbllliy. This is one of the 
IMgcst corporate gifts ever received by 
the ABA through its Fund for Justice and 
Education. The libr.iry will contnin West's 
American Digest System, the Decennial 
Digest, all of West's Regional Reporter~. 
al I of the >tate statute sets publlshcd by 
West, USCA, CJS, West's Hornbook Se
rles, and othi:!r relarnd reference mo• 
tcrlals. 

The ''West Professional Responsibility 
Law Library" wil l be located In the new 
offices for lhe ABA Pub I le ,md Profas
siorial Responsibility Group, at the 
Time/Life Building in Chlc:akO, 

Don't let your 
Alabama Lawyers 

get worn, 
torn or 

thrown away. 
Order a binder 

(or twot) 
at $10.00 

each from: 
The 

Alabama Lawyer 
P.O. Box 4156 

Montgomery, AL 36101 
or call (205) 269-1515 

Found"-!d In 1970, the ABA Center for 
Professional Responslbllity develops and 
intcrproi.s rules and guidclir1cs on profes
sional conduct, providing Insight and 
leadership in the areas of legal ethics, 
professional regulation and discipline, 
client protection and profes~lon11I ism, 

The ABA Fund for Justice ,1nd Educa
tion, lhe Association's charitable arm, 
~upports more tha11 200 law-related pub
lic service ,rnd educational programs to 
in1prove the legal system and help tho 
public. 

Am er ican Bar Association an· 
nouncC?s 1991 Law Day U.S.A. theme 

The themli for L..iw Day U.S.A. 1991 is: 
FREEDOM HAS A NAM!:: 

THE BILL O F RICHiS 
The 1991 theme encourngos Law Day 

program and event planners to focus their 
efforts on commemorating lhc blcenten• 
nial of the Bill of Rights. 

The purpose of Law Day U.S.A., cele
brated .innual ly 011 May 1, i~ to reserve 
11 "spec:ial day of celebration by the 
American people in appreciation or their 
111:)erllt:!s and lo provide an occasion for 
rededication to \he ideal~ or equality nnd 
Jusl.lce under laws!' Law Day U.S.A. was 
established by United States Presidentic1I 
Pmclamar.ion In 1958 and reo<rlrmed by 
a Joint Resolution or Congress in 1961. 

The American Bar Association, as tho 
national spor1sor or Law Day U.S.A., pre
p11res ., detailed planning guide to assist 
Individuals and organlz;rtions conduct
Ing Low Day program$. In addition, the 
ABA makt!s avnllable many roasonably 
priced promotional ariu cducalional/in
formlltional materials, ranging from blit
tons and balloons to leanets, brochurl!s, 
bookletj;, spooch texts and mock trial 
scripts. 

State and local bar assoclatlohs, 11· 
brarlM, communily organization s, 
schoob1 churches, law en(orcomenr 
agencies, se1vice club!., legal auxiliaries, 
and scouting organizations are among 
the many groupli sponsoring Law Day 
U.S.A. programs and events. The event!> 
range from no-cost legal consultations, 
mock-trials conducted In schools, court 
cerC!monles, poster and essay contests to 
television and rndio call-In programs, 

To learn more about Law Doy U.S.A., 
write for a copy of the Law Day Planning 
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Guide: Law Day U.S.A., American Bar 
AJ,~oclatlon, 8th Floor, 750 North u,ke 
Shore Drive, Chicago, l lllnoi 60611, or 
telephone (312)988·6134. (The 1991 
Planning Gulde will be available In late 
January.) 

furd elected representative to No· 
tionaJ Conference of Special Court 
Judges 

The Natlon,11 Conference of Special 
Court Judges of the Amcricon Bor Asso
ciation announces lhat Judge Auhrey 
Ford, Jr., Macon County district judge, 
Tuskegee, Alaborno, was elected at the 
annual meeting of the American Bt1r As
sociation to serve "~ rtJprcsonlOtlvo ror 
the flfth district to the executive commit· 
tee of the National Conforenc:c of Spcciol 
Court Judgta!S, representing Judges In the 
states of Alabnma1 Tcnnossce, Kentucky, 
West Virginia and Mississippi. 

Tho Nt1tlonol Conforence of Sp11dal 
Court Judges Is one of ,ix organizations 
wi thin the Judicial Atlmlnlstr,lllon Divi
sion of the American Bar As~oclatlon, 
and its members include Judges of a WI· 

rlcty of limited jurisdiction courts, such 
as military courts, juve11ile and fnmily 
couns, probate courts, clislrlct, county 
and municipal courts, criminal and clvll 
courii. of spccialiwd j urisdiction, and 
United States magistrates and bankrupt• 
cy Judgl!S. 

Judge Ford has served as chairper.on 
of the Committee on Rural Court~ of the 
National Conference of Special Coun 
Judges, and has been a leader In the 
planning or a smil!S of national Judicial 
conferences on lhe problems of rural 
couns. 

Roberts named to SEC 
Birmingham native Rich11rd Y. Roberts 

was recently chosen hy President George 
Bush to fill a vacancy on the Securltlos 
and Exchange Commission. 

Roberts was a long-time top aide to 
Senator Richard Shelby. As Shelby's chief 
of staff and issues director In both the 
Senate and the House, he developed an 
expertise in SEC m;'ltters. 

He is a 1973 graduate of Auburn Uni
ver.;ity and a 1976 graduate or the Uni· 

ver.lty of Al.ibama School of Law. He 
also received a master of low degree from 
George Washington University In 1981. 

Rober~ Joi nod Shelby's Tusc.iloosa firm 
In 1976, and was hired chief of staff when 
Shelby was nr~1 Plected to Congre~~ in 
1978. He returned to Alabama in 1983 
to prattice In Montgomery but returned 
In 1986 to work with Shelby and direct 
tho Senator's staff. Since April, Roberts 
has been with the Mobile firm of Miller, 
I lamilton, Snider, Odom & Bridgeman. 

Chief Justice announces appellate 
courts current 

Alaborn,i Su promo Court Chief Justice 
Sonny Hornsby soys tho supreme! cour1 
and the stote's two oppeols couns entered 
11 new court yenr on October 1 with cur• 
rent dockets. 

Supreme Court justices decided 1,304 
mr1ucrs and wrote 703 published opin• 
Ions during the pa$1 year. Twenty years 
ago ln the 1970-71 court year, a total of 
176 opinions was releaSE/d. Hornsby 
stressed tlMI the work of the court, mea· 
~ured In the number of full wrlucn opin· 

NOTICE 
Judicial Conference of the Eleventh Circuit 

ASSISTANT 
GENERAL COUNSEL 

E;ich ytw , the circuh, dlstrfCI ,ind bJnkruptcy judgL's of the 
Etevcn1h Judlcl:it Clrc;ult mrot In confwcncc whh mcmbo~ 
of the bar 10 consider 1hc business of rhc couns of the clrcuh 
and tu doviw means of improving the administration of justice 
In the clm.111. Pr vlm1,1y, the mombtr) of tho b,ir who have 
been lnvlled 10 ;111cnd the tonfcrcncr h,,ve bc.'<!11 re~trlcied 
lo 1ho~o ,pecl(ll-d in Addendum No. 0 11e of 1he Loe.ii Rules 
o( lhu Elovonlh Circuit Coun o( Aµpeals. 

Th!.! Alabama Stoto B;ir now Is 11ccepling applications 
by lotter with re~ume from quallflod lawyer$ for the 
position o( Assistant General Counsel. These should 
be addressed to Alabama State Bar, P.O. Box 671, 
Montgomery, Alabama 36101. This posit ion requires 
an experienced lawyer with a strong professional 
background. S.ilory cornrnensurate with experience. 
The Alabama Staie BM i5 iln equal opponunlry 
t.!mployer. 

The Alabamn L,,wycr 

The judijOS or tho circuit huvu condudc.'Cl 1hot gret1tor lawyer 
panlclpaticm 1h,1n Ihm rurrently provided for by tho Joe.ii rul()) 
Is dcslmble if the conference Is tn ,1c:compllsh Its purpo~e of 
Improving 1hu admlnlwatlon o( justice. To provide such par
tlciJ)lll1on, 1hr J11d11os or 1111, clrcoh huvl' decided 1h01 tho 1991 
conrerencv will be .111 open confcr<•r1cc: Ariy .,uo•nt•y .1d1nlt
ted 10 prnctlco before 1he Cowl o( Appeals of the Eleventh 
Circuit or bofor any o( the dbtrict courts of the circuit may 
attend lht> ro,,frr<'nco. 

The 1991 conference will meet In A,lwvllle, No,1h C,1,0• 
Jina, M.iy 25-27, 1991. Any lowyer who wishes 10 attend the 
n1cettn11 muM ,1dvbe the circuit l!XL>cutlve, Norman E. Zoller, 
In wrillnR ns soon ;l\ po"lhll' ; ho11•l ,1ccommOdJtlons ilro 
limited (approxfmni<'ly 1,000 rooms), .,nd they will be 
allocall'd on a flrs1-come, flr~1-wrved basis. 

Zoller c11n be rc..,ch d nt the U.S. Court o( Appeal$ for 
the Eleventh Circuit, S6 Forsyth Street, Alldnl~, Ccor11l.l 
30303. Phone (404) 33 1·S724. 
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ions, has Increased by 334 perc(!nl in 20 
years with no increase In the number of 
Justices, 

Hornsby alc;o said that the supreme 
court ha~ adopted national appelh1te 
time str1ndards, and that since their i'!dop
tion earlier thb ye.ir, the court hos met 

l /ornsby 

the standards in 55 percent or it~ cases. 
The notional standard for appellate 
courts ls that every case should be de
cided and released within 280 dnys from 
the flll ng of notice of appeal. "The /\lr1-
bomo Supreme Court, in all case$ since 
the standords were 11rlopted, Is averc1gln)! 
293 days:' Hornsby said. 

Durlr,g the pnst court year, the court 
or criminal appeals released a total of 
1,909 cases, 418 with full wri11en opin
l<Jns, The court of criminal appeab was 
also current w ith its dock(!l, havl,,g de
cided and relE1ased all cases submined 
to 1he judge~ prior to July 1. The five 

Judges on thal court wro te, on .lverage, 
84 oplnlohs e.ich. 

The court of civi l appeals releRsed a 
1otal of 404 opinions and ended the ~ar 
current with Its dockel. The court Is cur
rent with all cases submitted to the 
Judges by the (irst of September. Active 
Judgus on tho court averaged writing 109 
opl,,ions, ench, I.isl cou,t term. The total 
caseload on the courl of civil appeals In· 
creased by 18 percent over the previous 
year. 

Jackson appointed M CLE Commis 
sion chairp erson 

Lynn Robert$On Jackson of Clayton, 
Alabama, was recently .1ppolnted by Ala
bama State Bar Presldcnl Harold Albrit· 
ton to serve AS chairperson o( the 
Mc111d<1to,y Conlinui11g Legal Education 
Commission. 

Jackson is the fir~, wornc1n to serve as 
Commis~ion chairperson. 

She ls a graduale of Jones Law School 
11nd wr1s admitted to th(;! stat<l bar lti 1981. 
She has served as president o( the Third 
Judicial Circuit Bar Association, .ind .is 
a rnernbcr o( the bar's Permanent Code 
Commission, the board or editors or The 
Alabar11a Lawyc, and the MCLE Com
mission, 

Presently, she ~erves a~ a member o( 

the board of bar commlsslonerS ('I hlrd 
Circuill ; the board of lrustee~ of lh!! /\la-

bama Law Foundation; th!! bar commis
sion liaison to the Tafik Force on Bench 
and Bor Relations; the Co111n1i11ue on the 
Unauthorized Practice o( Law; the Task 
For(;e on Facl I I ties for ihc Alabama State 
Bar; and lht! Dbclpllnary Board, Panel I, 
of the smto bar. 

Jack~on 

She is a member o( the American Har 
A!,~ocl.uion, the American Trial l..lwyer~ 
/\~soclatlon and the Alaban,a S1.1te Bar. 

Jackson is city auo1 ncy for the Town o( 
Cloytor'I, and is on the bo;:ird of directors 
for the United Woy for Barbour County. 

Her father, A.B. Robemon, Jr., was a 
n1ember of the board of bar co1111nis• 
sloners from 1964 until his death In 1981. 
He also fierved i'IS second vice-president 
or 1h1:? stall! bar and chc1lrperson o( the: 
Dl~dpllnary Commission. 

J.H.:k~on b marrl(,ld to Gf?orgu T. Juck
son, a pilot, and they have one daughter, 
Ka1hcrlne RobMson Jackson, 17 months. 

• 
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About Members, Among Firms 
ABOUT MEMBERS 

Willi am C. Daniel announces the 
relocation of his o<nce, to Sull<! 502, 
AmSouth 13.:1nk Building, P.O. Box 396, 
Anniston, Alabam,1 36202. Phone 
(205) 236-8099, 

• James R. Berry announces the 
opening of hi) office under the name 
James R. Berry, with officf'~ located 
at 10().A S. Emmett Strc>et, Albertville, 
AIJbama 35950. Phone (205) 878· 
asoo. 

• John McBrayer announces the 
relocat,on of his omce to Shelby 
Medical Center Building, 64-4 2nd 
Str<'et, N.E., Alabastor; Al..1bama. 

lhe malling .:iddress Is P.O. Box 
1949, Alabaster 35007. Phone (205) 
664-3638. 

• J. Floyd Minor announce~ the 
opening o( his omce, cffcctil/Q Sep
tember 1, 1990. The new office ad
dress Is 4!i8 S. l :iwrence Street, 
Montgomery. Alabamn. Phone (205} 
265-6200. 

• Frederick T. Enslen nnnounces rhar 
he h.is withdrawn from the (Im, o( 
Argo, Enslen, Hollow,1y & SJbel, P.C., 
and has relocated hi~ offiC'.e to 4145 
W,111 Street, Montgomery, Alabama 
J6 106. Phone (205) 244-7333. 

• Sheree Martin announce~ the open, 
Ing of her ofrlces at 409 N. Court 
StreE't, Suite 120, Florence, AlcJbam,1 
J5630. Phone (205) 760.1250. 

She is a member o ( the Alabama 
Stall! B.ir and The FlorldJ 8011 and hib 
an LL.M. in Taxation from the u ,,1. 
ver~lty or Florltl ,1. 

• Wallace K. Brow,,, Jr., announces 
the opening or the t.1w orf ice o( Kin 
Brown at 1323 Broad Stret't, Phenix 
City, Alabama, cffcctlw Augu'i1 1, 

Tile Ah1l><1md Lawyer 

1990. The mailing addre~s I\ P.O. Box 
3556, Phenix City 36868-3556. Phone 
(205) 298-2222. 

• 
AMON G FIRMS 

Ford & Hunter, P.C announces that 
Richard M. Blythe hil~ become 
.:issoci.11cd with thc Orm, eff~ctive Sep,, 
l('mber 1, 1990. Orflccs ,lfC located at 
645 Willnut Street, Sullo S, P.O. Box 
388, Gadsden, AIJbanld 35902. 
Phone (205) 546-5432. 

• 
A. D.inncr Frater, Jr., Edward C. 

Greene, Willi am H. Philpot, Jr., and 
Mich.iel E. Upchurch ,1nnounce the 
formation of a partnt.!,...hlp for the 
practice o( law, In thu ncJnW of Fral er, 
Creenc, Philpot & Upchurch, cffcc
tlw July ,, 1990. ornces .,re IOCrltCd 

at Suite 2206, First Notion.II Bank 
Builc.!lng. 107 St. Francis Stroer, 
Mobile, Alabama 36602, The m,1lllng 
address Is P.O. Box 1686, Mobile 
36633. Phone (205) 431-6020. 

• 
Maynard, Cooper, Frierson & C.-.le, 

P.C. announces thot C.C. Torbert, Jr., 
rormcr chief Justice o( tho Alab,11nd 
Sur,mme Court, h11s become 3 mem
ber of the firm and will be In thl' firm's 
Montgomery office. The firm ,1lso an• 
nouncc't that Jame~ L. Priester and 
James M. Proctor, II, have b<-?come 
m<?mbers of the firm. Offices are 
locnied In Blrmlngh,in, ,1t)cl Mont· 
gomery. 

• 
Paul G. Smith, J. Thomas Burgess, 

Thomas Spires and A. Joe Peddy, 
formerly of the firm of Smith & T.:iylor, 
,,nnouncc the formation of a pnnner· 
~hip under Lhc name o( Smith, 
Burgess, Spires & Peddy. 

A~socl11te~ of the firm oro Willi am 
F. Smith, II, Jim F. Oros, Jr., Michael 
B. Walls, Todd N. Hamlllon ;ind Frank 
M. Cauthen, Jr, Offices are loc.ited JI 

Suite 1212, Brown Marx TOWt>r, 2000 
1~1 Avenue, N., Birmingham, Alnb11m,1 
35203-4110. 

• 
The firm of Dillard & Ferguson 

,mllouncos that Stevan K. Goozce' hos 
been mode .i partner or the firm • 
Offices .1rc loc..ited c11 205 20th Str~1. 
N., Suite 331, Frank Ncbon B.illdlng, 
Blrmlngh11m, AlabamJ 35203. Phone 
(205) 251-2823. 

• 
Griffin, Alli son, May & Alvis 

announce the change o( the.! nrm 
ndm e 10 Griffin, Allison, May, Alvis 
& Fuhrmeister, and that Jomes W, 
Fuhrmelo,tcr has become ii partno, of 
1he Orm, and th;it Cindy 8. Sirmon has 
become iMoclated With the firm. 
Q((ices arc located at 4518 V111ieytfalr 
Ro.id, Suite 1, Birmingham, Alnbomo 
35242, and the malling addr,m I\ P.O. 
Box 360275, 35238. Phone (205) 991-
6367. 

• 
The firm of Slrote & Permutt, P.C . 

announces the relocation or It~ omcf'~ 
10 tlw AmSouth Ccntcr, Sulto 1000, 
200 Clinton Allf'nue, W., I luntwlll c, 
Alabama 35801. Phone (205) S3G-1n1. 

• 
The nrm of Turner, Onderdonk & 

Kimbrough, P.A. announct?> that 
Gordon K. Howell h1.1s become a 
partner In Hw firm, and the nMnc of 
lhc flr111 has been changed to Turmir, 
Onderdonk1 Kimbrough & Howell, 
P.A. Orncc) ,Ht! locatecl In Mobile ,lfld 
Chatom. 

• 
ThonM~, Means & Clllb, P.C. 

onnou11co~ the reloc:allon of their 
Montgomery office to ':3121 Zelda 
Court, Montgomory, Alahama % 106. 
The m;iillng address Is P.O. Drnwer 
S058, Montgomery J6103-5058. 
Phone (205) 270-1033. 

• 
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1he flrm of Mill er, Hamilton, Snider 
& Odom anr,ounces rhai Richard A. 
Wrlghl and Richard V. Roberts have 
become members of the nrm, and 
Robert Bruce Rineha.rt and Robert G. 
Jackson, Jr., have become ilssociated 
with the firm. 

Office~ are locatC:!d In MobilEJ, 
MontgOri'll!ty and Washington, D.C. • 

The firm of Lyons, Pipes & Cook 
announces that Charles L. Mill er, Jr., 
and W. David Johnson, Jr., have be
come metnhers of the firm effecrlve 
January 1, 19~0, and William e. 
Pritchard, 1111 has become associated 
with the flrm, C:!ffec:tlve March 1990. 

Offices are located at 2 North Royal 
Street, Mobi le, Alabama 36602. 
Phone (2051 432-4481. 

• 
Lewis & Martin, P.C. announces that 

the nl)fne has been changed to 
Martin , Drummond & Wuosley, P.C.1 

and that offices continue to be located 
at 2020 An,South/1-iarbert Plaza, 1901 
6th Awnue, N., Blrn,lnghom, Ala· 
barna 35203. Phone (205) 322-8000. 

• 
Lange, Simpson, Robinson & 

Somerville announces that Neil R, 
Clement, Dilvid W, Duke, JilmeN C. 
Pennington, Elwyn Berton Spence, 
Carey W. Spencer, and Willi am D. 
Stewart have become associated with 
the firm at Its Birmingham office, and 
that John R. Barran has become 
ossociated with the flrtn al its Hunts
vi lie office. 

• 
Legal Servic es Program for 

Pasadena and San Gabriel-Pomona 
Valley annc,1,.1nees that Regina B. 
Edwards has become c1s~oclc1tcd with 
The Handicapped and Elderly Law 
Project located at 201 E. Mission 
Boulev.ird, Pomona, California 91766. 
Phone (818) 308·9524. Edw11rds is a 
1987 arlmittee to the Alabama State 
Bar. 

• 
Morring, Schrimsher & RIiey of 

Huntsvi lle announces that Donald 
Lee Christian, Jr., has joined the firm 

,15 an associate. He is a graduate of 
Cumb~rland School of Law. 

Offices arc located at 117 Cllr11on 
Avenue, E., Huntsvill e, Alabama 
35801. Phone (205) 534·0671. 

• 
David A. Ryan has become 

associated with the fi rm of Tingle, 
Sexton, Murvin, watson & Bates, P.C . 
Ryan is a 15raduate of the Univer,;lty of 
AlahR11111 School of Llllw, where he 
served ;,ts a member of the Alabama 
law Review and thl! John A. Campbell 
Moot Court Board. 

• 
The firm of Parnell, Crum & 

Anderson, P.A. annc>une<is that 
Bernard 8. Carr, forrncr staff attorn(ly 
to Justice Henry B. Stegall, 111 and 
Jonathan H, Cooner hove become ilS· 

sociated with the firm. 
Offices ore located ol 641 S. Law

rence Street, P.O. Box 2189, Mont· 
gomery, Alabama 36)02-2189. Phone 
(205) 832-4200. 

• 
The nrm of Harris, Evans & Downs, 

P,C. announces the chante of the f1m, 
name to Harri~, Eva~ , Berg & Morris, 
P,C., wllh offices to remain at HIMorlc: 
2007 Building, 2007 3rd Avenue, N., 
Birrnlnghmn, Alabama 35203. 

The rlrm also atinouncos 1hal R. 
Stan Morri s has b.een named a port· 
ner, and rhat Linda E. Winkler, Eli~
abeth Patt erson Wall ace and 
Mi!tl hew J. Dougherty have hecome 
associated with the firm. 

• 
J, Todd Caldwell announces that C. 

Rod Giddens has become an t1sso
ciate in the firm of Caldwell & 
Cidden~. 

Offices arl! located at Suite 407, 
SouthTrust Bank, 1000 Quintard Ave· 
nue, Anniston, Alabama. 1'he rnalllnK 
address Is P.O. Box 2314, Anniston, 
Alabama 36202. Phone (205) 237· 
6671. 

• 
Berry, Able$, Tatum, Lillie & Baxter, 

P.C., 315 Franklin Street, S.E., HunLS• 
ville, Alabnma 35804, announces that 

Su$an A. McMillan has Joined the 
firm a~ an ass()ciaw. Phone (205) 
533-3740. 

• 
The fl rm or Love, Love & Love 

nnnounces tho opening 0f a branch 
office In Gadsden, Alabama. The 
office is located 111 823 Forres1 Avenue, 
Room 101-A. Phone (205) 546-8216. 

• 
The firm or Blume & Blume an-

nounces that R, Shayne Roland ha~ 
becorh!! assotidted with thl! firm. 

Offices arc located at 2300 E. Uni
versity Boulevard, Tus<;aloo~a, Ala· 
bnma 35404.4136. Phone (205) 556· 
6712. 

• 
The (irm of Eyster, Key, Tubb, 

Weaver & Roth announces thal M. 
Bradley Almond has b!ilcome il$SO

da ted with the firm. Offices are lo
cawd at 402 E. Moulton Street, P.O. 
Box 1607, Oocatur1 Alabama 35601-
1607. Phone (205) 353-6761. 

• 
The Law OfflcQS of Mary Both 

Mantiply announces that Charlotte 
Adams Nicholas, formerly an orflcer 
with SouthTrust Bank of Mobile, and 
Patrick B. Collins, formerly of Collins, 
(;;illoway & Smith, have become as, 
sociated with the firm. Officefi are 
loc:aied a l 209 N. Joachim Streel, 
Mobilia), Alabama 36601. Phone (205) 
433.3544_ 

• 
Wilson & Pumroy announce~ that 

George D. Robinson has become an 
associnte with the firm. 

Tho orflco Is located at 1431 Lelsh· 
ton Avenue, P.O. Box 2333, Anniston, 
Alnbama 36202. Phone (205) 236· 
4222.. 

• 
The firm of Prndat & Wise 

annolmces that William B, McGuire, 
Jr., has become a par\ner in the firm. 
The firm namC:! has been changed to 
Prndat, McGuire & Wise • 

Gfficcs arc located at 2902 6th 
Street, Tuscaloosa, Alabama 35401. 
Phone (205) 345-2442. 

• 
November 1990 



Th<' firm of Pnrker & Brantley ,,n
nnunces th.:it Mark D. Wilkerson, 
formerly a pMlnt1r with Haskell , 
Slau1htcr & Young, h.i, joint.>el the 
firm, ,ind 1lw firm 11.1nw h,b bt!tm 
changro to Pilrkcr, Br.1ntley & Wllkcr-
on, P.C. 
The firm hJ\ moved ii, 0Hk1•, to 

1200 Bell Building, 207 Montgomery 
Strc<•t, Montgomery, Al.1bami1 36103· 
4992. l'hore (205) 265·1 !iOO. 

• Bco~ley, WIison, Allen, Mendel-
sohn & Jemison, P.C. c11rnountes that 
81,,inc c. Stevens, fornw, law cltirk 10 
AIJbarn,1 SuprC'nlt' Court Chief Justi< e 
Sonny Hornsby, ht1s brcomo ,1sso• 
c lntecl with the (1111111 <'fflict'lvc Aug~rst 
I, 1990. 

Office\ r1t(• lor,ltf:!d ,11 207 Mont· 
Kon1ery Str('et, 10th /loor, ac~II Rulld· 

NOTICE 

Ing, P.O. Box 4160, Montgomery, Al.i
bama 36103•4160, Phone (205) 
269-234 'l 

• Jackson & Taylor announce, th:it 
Rubert J. Hedge hill been as'>()(;jated 
with the Orm c1> of July 1, 1990. I fl'(!gc 
gr.:iduat1..>d cum /,well! from Cumber
land I.aw School in 1989. 

Offices Are located at 61 St. Joseph 
StrE>et, Suite 1500, Mobile, AIJl>oni.1. 
Phone (205) 433·3131. 

• rhc firm of Rives & Peterson an-
ti0uncc~ 1h.i1 Rhonda K. Pitts ,ind 
Susan Scott Hayes hav11 hecorne ,as
sociates o( the firm. 

Pills is a graduate or CumbcrlamJ 
School o( Law. She Is a former l,1w 
clerk to the Honornble Oscar W. 
Adams, Jr., of the Ak1b,1mi1 Supmrnc 
Court. 

t l,1yc·~ b .1 ~r;iclu,1tc of Southern 
MC'thocllst Unlvcr,lry School of l..lw, 
She formerly practiced wi th the firm 
of Zelle & l.1r.;on In Dillli'ls, Texas . 

• 
George W. Andrews, Ill, (o•nlPr dis

trict .utorn('Y of Jl"ffl"rwn. announces 
tht.> relor,ulon of hi, practice 10 the 
office~ of White, Dunn & Booker, 
1200 n~t Al,1bt1111a 8Jnk Buildlng, 
Birmingham, Al,1ba111,1 35203. Phonl! 
(205) J:lJ-1888. 

• 
John Ben Bancroft hc1~ become .1~

soclntcd with llw Sm.ti! Busines~ Ad· 
ministration ,,~ t111 attorney advisor In 
the 01wtc1 ornc.e ,1t 2121 8th Avenue, 
N. c;ultP 200, BlrmlnHhJm, Alobo.1mo 
3520'.l. Phone (205) 731-1728. • 

NOTICE 
ABA publishe new book on agricultu ral law 

Notice of ,rnd Opportunit y for Comment on 
Propos<?d Amendments to the Rules of the U.S. Court 

of Appeals for the Eleventh Circuit 

Th<> Amerk.:in Bar A!-isoci,llion\ Gent>rill Practice 
Section has publlshl'tl A14rlc:ultur,1/ I ilw: A Lawyer's 
Guide to Rep,c,sentlng (dfm ( l,'ent~. Thi~ new 
guldcbook foC'u~es on lilw~ .ind rcguh11ion~ 1ha1 i1pply 
specifically 10 rt1rm conccm~. and .iuvls!!r. attorney~ on 
procedure~ for reprt>scnlinR c llcnls mo, e cffcctlvdy. 

Agricultural I .iw dl.'votes ,1 mJjor portion lO cxplafn
lng the law~ and rt.•gul;itlon~ govrmfng the fariner's con
tnct with govcni111cnt <11l(mclc~. porticularly the U.S. 
Oepattmont or Agricultt1ro. 

Pursuant to the Judlcii'll Improvements and Access 
to Justice Acl, c:ocllflocl <11 20 U.S.C. §2071 (o), notice 
Is hereby given o( proposod nmendmrnt~ 10 the Rules 
o( the U.S. Court or Appeuls for the Elevonlh Circuit. 
A copy of the proposed ,1mondmcm1~ mily be obtained 
without charge niter October 15, 1990, from tht> Of
fice o( the Clerk, U.S. Cour1 or AppcJI!> for the Eleventh 
Circuit, 56 For~yth St., N.W., AtlJnt..1, Gl!orgia 30303. 
Phone (404) 13 1 ·6187. Comment\ 011 the propo~f!d 
Jmundment~ may he ~ubmlttcd in writing to the clerk 
at the .ibovc Jddrc!>s by November 30, 1990. 

Additional chapter toplcr. Include organi1ing the 
rarm, providing spC'clflc ox.1r11plos Clr how each struc• 
ture (solo prorrietorshlp, par111cr~hlp, c;orpe>rillion) c.in 
rncl'i the nNids or o porticular kind of f,1m1; marketing 
tho fJrm product, providing cxpl,motlons for the array 
or (edcrt1I, suw ,ind local lnws ROVCrnlng the ~ale dnd 
pu1<.h,1~c or ttgricultural produC'ts; obtaining credit .rnd 
deJllng with b,1nkrup1cy; ,1nd u~lng ,1nd developing 
l,1nd, reporting on I.ind u\C 11>suc~ .ind the farmer as 
property owner. 

To order, contact ADA Order Fulfillment S tS, 7S0 
North Lake Shore Drive, Chicago, Illinoi s 60611 . 
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Consultant's Corner 
The following is a review or and com• 

mcntary on an office automation Issue 
that· hJS current Importance to the legal 
community, prepared by the otncc auto
mation consultant to the state bar, Paul 
Dorn tcin, whose views arc not nccc·· 
saril y those of lhe ~tate bar. 

Thi I~ the 18th article in our "Con
sultant's Corner" series. We would lik<? 
to hear from you, both in crit ique or the 
article written and suggestions o( topics 
for futur<? .uticlcs. 

Business development, who needs II? 
ll ls sad bu11rue that these day~ every. 

one needs to be concerned with hu~i
ness <iC'Vt'lopmenl. Great Scolll 11~ is not 
going 10 U'iC thill "M ' word (marketing) 
is hd No, not If ll bothc~ you cl grc.MI 
dc..il, but with a vlr1ually fixed (~omc s.iy 
i,hrinklng) demand for prlv.1tc sector lcg,11 
~tlrvkc~ <1nd d continuing oversupply o( 
l.:1w ~c.hool grnduntcs, It behooves .111 
l.:iwyers 10 think about it, like ii or not. 

What about no-growt h firms? 
Even firm~ with no growth plan~ nct'd 

to bP c:()nc:PrnetJ with develop! ng new 
bu~irie!>s. fhe IM!ourance lndu)try, to use 
,1 wlalL-d (.'XJmplc, h.1s known for some 
lime th,11 each year they lose about 15 
pcrct!nt of their business book through 
wh,111hcy call "leakage:' This is the erer 
sion of il fixed Insured base through peer 
pie dying, moving away or ~Imply 
choo~lnR rinother provider. 

Thc>rc is no precisely measured lerik
aRe fi!(Wt' fr>r the private lci,Jiil ~cctor. hut 
there mut,1 be some. Suppose It Is only 
10 pcrcot11 lo~t 10 dc.:i1h1 relocation or 
ch;inis<.! ir1 providers. Ir you, flm1 is cJo. 
Ing .i million doll..irs a year in fee income, 
thb suggests you mu~t scare up ;it lr;i ~1 
$100,000 in new bu,;ines,; each ye.ir ju,;t 
to tread willc>r 

Growth firms 
Plrm& wllh plan~ for growth surely sec 

tho need 10 produce new business In ex-
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ccss or that required to c.ompcn~t1tc for 
lc.,kagc. They typically (orrnulore busi· 
ncss plans, t.:irgell 11g ktly prospt><:1~. 
ossigning particulM partnPr~ 10 particular 
prospectiw clients. They often arc• di~;,p. 
pointed when, 11fter a "dect>nl" lntcrv.31 
and the expenditure of sub~1an1lal 
.imounls of firne and money, the key pall· 
r1lm, return home with meager re,ults. 
Whyl 

Where the growth potential i 
A definitive, though \lightly dat('d, 

swdy of some 150 law firms nntlonwlde 
with defined and lmplcrnentud busl11ess 
plilns, rwualed the r,rthN .1SIOL111dlng 
finding 1ha1 130 percent of new business 
1..ime from a nrrn·~ exllling client b.1~c-.. 
Ptospectlng for new client~ I~ not 10 be 

Bornftein 

di,rnur.iged, but do not neglect your ex
lM1ng client:,, If you want 10 U!>C the gold 
mining example, allocate your resourc~ 
in µroporlion to the expectation of ~,rik· 
h,s .i vein. 

There arc no General Motor; Corpor,1-
tlon~ \ilting out in th<' wlld<>rn<'~S w;ii1ln~ 
for someone to discover them nnd offer 
to hr their genernl coun~el. They all have 

counsel. Shopping for n1.,w client!. often 
involve~ 11n ethlc:;illy delicate .ict of try• 
Ing 10 takE! ;iw;,.y .1 cllonl from someone 
else. Tho someone else wil l often 
countorott.1ck. A brawl Is ori and you 
have made a profes~ion;il enemy. 

How lo gel It 
So, you have dedcfod 10 put .3 )UbMan
tial share of your bu,lnc~~ development 
effort lnto your cxibtlng cllcnt base. Now 
what? You might begin by ln1>uring that 
your client k,,ow!o a// the services your 
firm provides, not Just rhmc you hpppen 
to be providing ot the moment. Clients 
arc largely lily peoplC' and they often $ee 
lawyers as they ~Pl' doctor,;: a ,urgic:al 
practice her(', <1n lnterMI medldnc prac
tice over there, radloloHl~ls somewhere 
else. Jr you hJVe handled .,n adoption (or 
them. they mrsh1 well presume that is al/ 
you (or your firm) doe!o. II you handled 
.1 real cs1c11e transt1c1fon for them, ditto. 

Consider a modeq brochure, r~rhaps 
two or them. one ror p('N)l'lill client~ and 
one (or corporate dlcn l~. Lisi <11/ the s!!r
vices you offer, Some firmi Include brier 
biograph le.~ o( their p,trtncrs, some even 
a map showing lhl' 101.Jtlon of their o(
ncc(s). Put some in your reception area. 
~nclo~<! the JJCl'!>On,11 brochure In some 
of the l"~lrumerll', you prep,tre (will,;, re,11 
estate closings, etc.) 

Visit with some of your busine!.~ client~ 
Ca "howdy" c;alll . Ask If th1,y are pfcasc'tl 
with the work r,erformed 10 date anti 
11'c;ip the other service~ your n,m orfcrs. 
I Pave a bmchum with thum. But where 
arc you going to get 1ho time to moke all 
1he~e visits? Good quo~rlon tune In ne)(t 
hsu!!. 

Summary 
- Recognize the need for bu$lne$~ 
development; 
-Remember whert• mo~l 01 the good 
prospecis are !in your own b.1cky,1rdl; 
- Maki! sure your clients know JI/ you 
do; and 
- Make some coils on yolrr own clients. 

• 
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Request 
For Consulting Services 

Off ice Automation 
Consulting Program 

SCHEDULE OF FEES. 
TERMS AND CONDITIONS 

Firm Size' 
I 
l I 
4.5 
6-7 
810 
0,1•1 10 

Dur.1tion•• 
I d,iy 

' cldY) 
3 d,IY' 
4d~ 
5 day\ 

r'fe 
S 500.00 
$1.000.00 
Sl,50000 
, 2.000.00 
$.?.50000 

A\IJI, COfl/ 
ln1Vyer 
, soo.oo 
S•I00.00 
SJ)lOO 
\ J0700 
U7700 
sisooo 

·Numbrr of l<JWYI'" only 1e~lud,nK ol counscll 
" l>ur.11111n rl'fe~ 111 the pl,1nncd on-prt'mlJe 11ml' 
~nd do('s nor 1,,clude rime \pen, by 1ht.1 conwl 1,in1 
1ri hi, own 0((1cc while P,OfWlnR documeniJilon 
arid 1t•l'omn11,r1d,11rnn, . 

-----~--4~9·~~------------------------~----------------~-----------------------------~~--

THE FIRM 

REQUEST FOR CONSULTING SERVICES 

OFFICE AUTOMATION CONSULTING PROGRAM 
Sponsored by Alilbama State Bar 

firm namu ___________________________________ _ 

Adclre~~ ~ ------- -------- ------------ --- ----~ 
City---------------- Zip ------- telephone # --------
Contilcl person tlllc ----------------
Numl;er of l.1wycrb --------- flil ralegills _____ secret.irle, ____ othets ----

Offirt·~ in other (·itic,l --------- --- ----- - --------------

ITS PRACTICE 
Priletlce Areas (%1 

Utig.ititm 
Re.ii E!.taw 
L,1bor 

MJrltlme 
Collecllons 
Tax 

Number of clients handled annually_ ----
Numb1n of m.ittc,~ h,1ndled annually------

EQUIPMENT 

Co,por,,tP 
b tate l'lilnning 
B,tnklng 

Number of matters presently open-----
I low ofttm do you billl ----------

Word processing equipment (If anyl- --------------------------
Dnta processing equlpmunt (If any) ---- --- --------------------
Dlct;ition equipment (If ,my)----- ------------------ ----- -
Copy equipment Of anyl-- -------- --- ----------- -- -----
rl'lcphone equipment------------------ - --------------

PROGRAM 

% of c,1,phosi& demed Admin, 
Audit 

WP Ne<>d5 
Analysis 

f'referred 11rnl! (1) W/E -- -- ---- ---- -

DP Nl!eds 
Analysl\ 

(21 W/E -------------

Mall this request for ~ervlce to the Alabama St.11c Bar for ~,heduling. Send to the attention of Margaret Boone, executive 
.1sblSt,1nt, Al;ibam.1 Stoic B,H, P.O. 0011 671, Montgomery, Alab,11na 36101. 
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Building Alabama's Courthouses 

The following continues il history of Ala· 
bama's county courthouses-thei r Ori· 
gins and some of the people who con• 
l ributed to their growth. The Alabama 
Lawyer plan~ lo run one county's story 
in each i~sue of the magazine. If you 
h.tve any photographs of early or pres
ent courthouses. please forwMd them 
t.O: 

Samuel A. Rumore, Ir. 
Mlglloniro & Rumore 

1230 Brown Marx lower 
BlnnlnBh;im, Al,1bmna .35203 

Cherokee County 
ThC! Cho,•okccs were one of 1he lurgest 

southern Indian tribes, and Ibey had a 
Ions history of contact with Europeans. 
Their lands covered ~ectlons of North 
and South Carolina, Tennessee, Georgia 
and Alc1bamc1. The area of presen1-day 
ChNokee County, Alabama, wru. oc
cupied by Ch(!rokce tndl,.rns from ,,p. 
proximately 1330 to May 1838, when the 
Indians were forcibly moved to lhe west. 

ThC! ChCJrokees encountered the white 
man as early ilS 1540 when Hernando de 
Soto explored the lndit1n country In what 
Is now Alab;ima. Laler; the Chca!rokecs 
came into cont11c.:t with English at1d 
French traders. A> they mel more Euro
pe;ins they took on more of the white 
man's ways, cvc11 dcveloping their own 
wrl11c11 language. In the American Rev
olutionary War, the Cherokees sided wllh 
the English. Much Cherokee lctnd wt1s 
laid waste during the war as crops c1nd 
cabins were cle~troyed. 

After the war, the Cherokee~ wCJro 1he 
first tribe to pledge allegiance to the nl'W 
United States. I Jowever, by 1791 thc.y l1ad 
lost much of LhM land In the Carolinas 
.1nc.J 1enncssec by treaty with the Ameri
can Government. 
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by Samuel A. Rumor(!, Jr. 

The Cherokees remc1ined friendly with 
1he Americ: ns n11d run1l11uL1d to lmit;itc 
the wh ite 1i1an 1~ w.1y !Jr llfo, When Wt'lr 
broke ou1 ~clW<.'<'fl frontlersrnf'n nnrl thP 
c ,oek lndl,111~ In Alal>nm,,, 1hr Chero
kees assls ed the Amerlc.ins. ChProkee~ 
fough1 against the Creekfi .11 rhe aatlle Qf 
Horsrshoe Elend in HIM. I lowever, when 
the returi ing wh ite Indian fighters s,1w 
the beauty ;111d l'lchtws) of 1hL1 Churokec 
lands, t~e ~et?d.s w11re ~ow11 ft,r tho ulti
mate '''Ii 11 of f1Mrs'~ 

Alabamd became a st.ite In 1819, A~ 
early as' 1829 the state began f'l<ercisfng 
civil jurisdiction <llVer ln(iJ;in tNritory. In 
January of that yeJI' a legbl..itlve act ex
te,1ded dvll lurlsdl,tion of the stMe over 
the CreAk mufon. Th<'! Creeks were re
moved! from Alabama to the we~t In 
1832. I lk!!Wh11, ,111 act of tht! Al.iba1'tl,1 
Leglslc11ure in 1832 added the land~ th,u 
tech111c:t1lly bl:!lm18l'd lo llw Chorokoos to 
the Jtjrbcllltlo,, of St. Cldlr County. 

Fl 1.illv, o,, Doccrnbcr 29, 1835, the 
Treaty o( New Et·holn w-.i~ signed br,. 
!Wt!(:ln 1h11 Unltc:cl St.ltc!t Government and 
certllin representatives of !he ChProkee 
lndhns. Eight mill ion acre~ Wt!rc tr.in&· 
(ered by thiq document, ~rnd the signers 
ag{eed to mow ~ I of 1hc Mbsls~Jppl 
Ri •r. 1'1w Unltud Stallil~ S1ma1o eagerly 
apr rowd this lroaty Which W,1& of QUOb• 

tlo~.iblc leg.illty. Chli'.'( John Ross, wha 
di not slgr, the treaty, attempted 10 
nu lily it, tak ing his case to 1he United 
StJ)e., S11p1eme Court. 

The Cherokees 1:1ltim,:1tely 10~1 1heir 
figi)t .ind were fore-en to move from 
Alabama in 1838. Mor~ than 4,000 died 
on the long ,ndrch to Oklahoma. It Is an 
uncler~\ilterrurnt t<:> >cty that this Incident 
wa one of the! d.irku~J ~hijplcrs In the 
hislory o( e.labi"111a, and (:)f the Unltod 
S1ates. 

After the Treaty of New Echotil wa~ 
signed, It did not take long for the Legls-
1.iture to organize the Cherokee tE1rritory. 
On Jr1nuary 9, 1836, only 1l days a/tor the 
treilty signing, the counties of M.irsha 11, 
DeKalb ,md Cherokee Wer<:! crea(ed from 

the neWly,acquired Indian lands. The 
hothe of II Col@nel Hendricks wa> 
<faslgnc1ted by the Legisl11ture as the tem
pomry cr.c1unty seat of CherokPe C"ounty. 

Ac.cording to local tradition, tliough, 
tho n rst cr:ourt h1 Cherokee County; was 
.1ctu.1lly held ,11 thu home or >lorehouw 
o( Singlet0n Hughes, on Cowrn1'~ Cre<!k, 
onproxitnatrly eight miles from Ce11~rc. 
The nefendnn1s were ,, gang of (u((l,1ns 
not unlike todoy1s youth gangs, known ru; 

Samuel A. Rumore, /r., Is t1 u,aduate of 
the Unlvcrsily of Notre Dame and the 
University of Alabama School of l.nw. He 
served as founcllng chi.lfrperson of the 
Ala/J11m;r SIDie Bi'lr's Family l.Jiw Section 
and is In prr1ctice in 8irmlngliam with 
the firm of Migl/on/co & Rumore, 
Ruinort:! was recently elected to serve as 
the bar commissioner for the 10th Cir· 
cui(, place nun1ber four. 
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the "Slicks:' lhL'Y were i'lccused of the 
savage be,ulng of ;in old m.in. The 
plonPer justke sy!,tcm of ChProk<'c 
Couniy put the "Slick Brigad,/"' ou1 ol 
bu,lnes~ 

On Deccml>cr 22, 18J6, 1he Legli,. 
lature authorized an ell!ction to deter 
mine llw pcrmJncn1 scc1t of ju~llr<• for 
ChorokC'<' CbLlnly. four loc.itlons wNe 
plc1ced In nomlnntion: the home~ of John 
Garrett, Jo~eph Hilmpton .ind Joh11 C. 
Rheil, .:1nd c1n .1re,1 on the Coo~.1 River 
known ,ls Ced,1r Bluff. Cedr1r Blufr won 
tht> election On lune 24, 1837. th1i 
l.egi~laturc of0cl.1lly designated Cl'CIJr 
Bluff, below William Woodley\ ferry, a~ 
lhl! C'OUnly \('ill, 

In the s.1mc ac des1gn;iting Cf'flM Blu(t 
the county Sl',11, commlss,oners Wt'rr uf:>
pol1111:J tu lc1y out a town Into lots ,ind 
provldr (or public buildings for ihr coun
ty. A tcmpor.Jry courthouse wa~ built 
where lhl.'1 prcse11t·dily city park of Oxlt1r 
Bluff is lociltcd. This building was ., IOM 
,;truclure, 

Tht> new coumy c;ea1 was called Ced,ir 
Bluff bt•c,1u,e of tfw cedrir !ref>~ that gnw 
on the town ~ite overlooking thl' Coo,a 
River. 5omC!tlme betwt?en June 24, 1837, 
when the ~rw o( the county 1,l!at wa!, 
)Clt!cted, .Ult.I Dt!ct.•mbcr 23, 1837, wn<m 
1ho coui,iy scat was Incorporated, th<' 
town w.is ,cn.Jmcd Jefferson, probably to 
honor Thom,1s Jefferson. Five ye,m l.1trr 
on Docrmber 23, 1842, the lcgislilturr 
renanwd the town Cedar Blu(f. 

In 1843, ,1 ~ectlon of !,Outhern 
Chcroke<' County, which h.:,d been l'l'
lllO\ll'O from thr C'OUnty, wit!> r~tort!d 
Thb bound,,ry th,mge increa~cd lho 
populmlo11 of \Outhern Cherokee Coun
lY, anrl re,ultC'd In c.ll!,!>Jti)factlon over the 
location of thc county s~ t. Marc peo· 
pie In the county now lived south of 1hc 
Coo~11 River, whl lo Cedar Bluff wn~ north 
of the river. 

On Jc1nur1ry 15, 18•14, the Lugl~l.iture 
appoint('(] ,1 commission to loc.itl! the l!X

,lLt gcogrilph,c-rnnter of Chcrokl>c Coun
ty. 11 ,,l~o call('(] for ;in election on thv 
(ir<,t Monddy in April 1844 (or the volcr1, 
to cliome bet~M Cedar Bluff and the 
geog1,1phic ct•ntc•r of the county for the 
county seiJt locmlo,,. The commlsslon 
~elected 11 hil l where Ccntre Is locntr<i 
today. Nvc•dltu,\ 10 say, Cccl,lr 13luff lost 
Inc election to Cnntre, which Is 1he Old 
engllsh ~polling of the word "cenicr:' 

The Al.1bi1111a LawyPr 

Chrroke<! County Courthouse 

Chcrokc-1.• County Counhouse Annax 
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(conlinucu from prcv,oul pagt.>) 
The promorcrs of 1hc ntw county wat 

hastily erected c1 fr,1mc building for lhc 
new courthouse. I IOWl'Vt:r, the aglt,1tlon 
c--oncemlng the loc.itlon or 1he county 
se.it did not ~IOfl. There was conlinuing 
opposlllon 10 1he romple1c t@n\frr or the 
Jfralr,; of the county 10 Ccn1rc. On I.in· 
ua,y 27. 1846, the ~.111.' of loh In C!!nlrc 
w.is au1horlied, bul the <:oun1y ~c11 bsuc 
~till rem11incd unsculcd. 

On Februory 22, 1848, the Lcglslmurt' 
J')rovlded for 1lw construction of ;i court· 
hou~e at Centre ilnd narrwd the buildinR 
commillc!?. In 1849 a brlc-k bulldln~ wa, 
co11structcd. I lowcvcr, the conlrt>vcrsy 
comlnucd arid on I obruary 111 Hl50, ,1 

new election w .i~ called for the flr~t Mon· 
day In August 1850 10 once ag,1111 cfotcr• 
mine the counl)' scm locilllon. Centre 

;ind Cedar Bluff were he only nomi11cc~ 
Centre won agJul, end the MUl' w..i~ 
finally re~olved. 

The brick courthou~ at Centre burned 
May 24, 1882. Arson w,1\ ~uspectc>d 
Mo~t rt.?rnrds of the r,robal<! ,1ncl rlrC'IJII 
wurt<, ware lo\l . All i'ldictm!'nh , honrl, 
,ind complalnls 'here d~troyt>d. Only 1h1• 
wJII~ or thl! 3J..year-0ld bulltllng MIii 
~,ood. An tnlt'resting cbl\Crvalio111rom in
vestigators supporting the Jr,on thew y 
wt1s 1ha1 no fire h;id het'ri U\t'd In 1lw 
building during the prf.'VIOU\ cl,1y. 

0 11 Septen1ber M, 1882, ii cornt•r~tone 
WilS lilid for a new courihousP Thr flr\ t 
hrick was plilcen by 1he ronlrarlor, J.B. 
r'.illon. Thi~ courlhou~P al~o humt>l'I U 
yuars lawr In 1895. 

The courthous1.i wa~ mbulll in 18%, 
and a large bell wh plucr•d In the 

bulldinK, The 1896 courthou\e was a 
lwo-~tory hrrck \tru, ture with a dock 
tower II ~rrvt'd Cherokee County for 40 
')11',lr<i. 

By 1916, thl• pcopl!.! of Cherokee 
Cwmty vowel for J nl'W courthouse by 
.1 t ounl Cit 520 10 35. I he tcunty rece,~ 
.1""'·111w with the prow1.1 from the 
tt•dt•r.tl government which paid 45 per
u•rll ui 1lw rn~, ol th<' builcing. Al~o. the 
lOUnty i,,uc>d courthouw bond~ for lhu 
h,1l,1nn•. Thi' tol,11 cost of thl.' C herokec 
Co11111y Cou, thmM• wn~ $80,000. The 
rnnt1,1t 101 for the project w.i~ the Duke
Stlrk,wy Compilny, ,md the o:1rchltect was 
11mil W. I lofforlmt, who ill~o designed 
tlw I 1nw,1h C nurllHnl~r. In 1952, J court• 
hcrn~c ,11111ex ror Clwro~cc Cminty wos 
tc)rllplt'll'CI. rill' ,\IC hltc>U ,1s,1in Wil~ Paul 
W. I loUNlwll • 

Statewide Volunteer Lawyer Coordinator 
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The Alt1b,1ma Stat!' B,u h,h ,1 , h,illtmging rareer oppartunity for .1 hi1:1hly motlVJll'd, dt'<flc.,1lt•d, ~t·lf-\tartlr1K t111omey. 
Thi5 pmhion will coo1dl11t1lc pro bono civi l legal services, Durie~ will int ludt· nio1n,1Rins the ori,i,1nlia11on, rccrult-
111en1 and rrcognltlrin of voluntcc•r privatt1 l,1wyl!rs 111 the civil pro honn effort, cvmdlnHllng pro bono l'fforh wil h 
loco-JI bnr MSOl.'iiltlons; ~<'rvlng .:is ii r<'source In dcvClloplng loccJI µro hcmo pro~rn,m; ,111cl Jc ling ,l\ .i c:lco1rl11ghousc 
fo, ~ucct•s,rul µro bqno progrnms .1round the slate and nation. 

The person sought must hiW<' ,1 J.D. d(•g1oe from an ABA-,1c(:redit!!ri lr1w ~chool ,ind ,11 IP,1~1 two ycnr~' expcrloncc 
In 1hc pr.1c1lu • of l,1w or other equlville,11 !'Xpcrience; bu ~elf-motlv,1tcd .111c-l w lf-(llrt•c wrl; po~wss excollM I com• 
munlcntion ~l<ll ls; posse!.~ ~lrong or1:4r1nl1alior1r1l abl llties; be willing to Ull(lC'rt,,kc• rtlKttl,1r ~l,ttewidf' tr,1v11I; ,ind be 
able to wo1k with ,I wide v.irlc1y of person;1litles ;ind gr0l1ps. 

Th<' ~al,11v i~ commcn~ur,1te with CXl,l(lrhmte, ;md iln excellent fringe benllflh progr,,m I~ provld<.!d. 
1-m consldr r,11ion, forw.ircl the fol lowing materials: re,;umP ,md ~.1l,1ry hi~tory, INCLUDINC.. ,t wwr k•ttcr c"<plaln

lng backRround .1nd 1ntrre&1 In po~lllo 111 In confidence to: 
Se,irch Committee 

Volunteer Lawyer Prugr.1m 
P.O. Bo" 671 

Monlgomcry, Al 3610 1 

De.idline tor ,ubml~slon i, Dpremher 7, 1990. We are il'l equal opportunity c•mploy.•r. 
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Essential Publications For Tl1e 

ALABAMA LAWYER 
New From The Michie Company 

Alabama Law of Evldonco , by Joimph l\, Colquitt, Is lhc mnst pn1cticC1I ond up•to
r.1.,tc ,·cfercnce on Al.1b.1ma l!Vldrnce. Cilrcfully organized, this book mC1kes It easier Lo 
find lhl' A l.ib;tm,1 evidence l,,w ,1pplic,1blc lo your cJsc. It contain!> st,,tutcs, rules, u dis
cu!t~ion o( p.ittl'rn jury im,lrudloni;, cilalions lo lc.,ding casl!s, lhl" Federal Rules of Evi
dence, ,md the newly adopted Rules of Crim10.1I Procedure . App rox. 650 pages, hord· 
bound, 0 1990, Th" Mkhic (ompnny ................................... "' .................. ........... $85.oo• 

Famlly Law In Alabama : Prectlco and Procedure , by Rick Fernambucq nnd 
Cary Pate, ir. a working tool for tlw domestic pr,1ctltloncr, useful from th(' first client 
lritcrvlcw throu!-jh i•nforcemcnt of Jwt1rds and ngret.'mCnti,, Thi!> book blends practlcnl 
11ppllcatlons with ana lysis of kg.-il principles, ;ind SC'ts them In the cuntcxl of everyday 
problems f,1ccd by lawyer:; ond tlwlr cllcnls. Cnmplclely up•lo•d.itc, lhc book oncorn· 
po~scs the l,1ll'qt ~·hnnges ln Aloboma family l~w. 657 pages, hnrdboun d, 
CJQ90, The Mlchic Company .. . ......................................................................... $65 ,00* 

Alabama Rulos of Crlmlnal Proceduro , by Jui;tice I I ugh Mnddox, i!i the flr11I 
l1'C'iltl~l' to provlc.lr coverage' of thl' new Rull!s tn bl' cffC'ctiv<' Jonuliry 1991. The book con
talni; each or Lhc Rull!s ln full, llw official commcnti, of the Advl5ory Committ ee, ilnd the 
author's scctlon-by-scchon an,,lris. He provldcs practice guidMCC with hin ts, pointers , 
sample form:i, ,ind ,1 case prcpnrMion chccklbt Approx. 1100 p,1gcs, hardbound, 
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Business cnterprls<!S arc bought and 
sold every day. Although In many cases 
the5e enterprl~es are managed thr0ugh 
partnerships or ~olc proprietor;hlps, they 
are typlcally operated through a corpora• 
tfon. When on enterprhe that Is to be 
sold Is owned by a corpor.itlon, the sale 
or the busines~ rni~es a number or ls~ues 
under 1he Alilbc1ma Bu,lncss Corporiltion 
Act.1 

The purpose of this article I~ to set forth 
certain ba~ic rorpor,Ho ls~ucs that of
ten arise In hillP~ of Al,1b.1mJ corpora· 
tlons. Thi~ article dot!~ not dl~cu~s other 
problems that MC ~ometlmc~ present in 
the sale of a bu~ln<!~~ su<.h a~ tax or an
titrust m,1tte~ or registration i~sues under 
state ond fecleral 'i(.'curlt1c~ ,1.1tutes.1 Also, 
the scope or the dl\cusslon below d~ 
not Include issues peculiar to the sale of 
a public compony (I.e., a corporation 
which I~ )llb/ect to reporting re• 
qulrnmcnts with the SccurltlC'S and Ex· 
change Commi~~ion !the ''SEC") under 
either Section 12 or Scc.tlon 15(d) of the 
Securities Ex,·hangc Art of 1934'), 
although many ls~ucs con~ldcred herQ 
are equally applicable to the public com
pany. ln~tead, lhl~ .irtlclc> focuseJ. upon 
1he salt? or corporarlon, that aw relJtlve
ly closely held-1.c., corporations with 
25 or 30 sh11rcholdcr~, or less. 

This article Is dirrcwd primarily ill the 
lawyer who reprl!scnl~ the corporation 
that ,~ 10 lw ~old (thf' "selling corpora
tion"). 11 Is also as)umrd thnt thQ sell ing 
corporation I\ to be ocquirerf by ano1hcr 
Alabama corporation (tht' ',1cqulrlng cor
poration") rather lhiln hy an lntllvldual, 
a group of individual~, or other form or 
buslnes~. and 1h,1t 1hr ,1<.qulrlng corpora
tion Is al~o not J public company. 

The di~cusslon b!!low is divided into 
three parh. Parr I summ.ul1es V11riou~ 
form~ 1ha1 lhc sale o( the corpor.1t1:1 enter· 
prise may toke. Part II hlghll!,lhts some 
pr·occduml requlronwnt~ or the Al..iboma 
Business Corpomtlon Acl In the context 
01 the sale or o corpor..itc entcrpri~e. The 

Novc•mber 1990 



third pM addres~()S certain problems that 
Jrc typkJlly found In this eontl!Xt which, 
If not Jddrcs~ed properly, can pr~ent 
major obMJclc~ to the accompll~hment 
of .in effective \Jle. 

I. Form of the transaction 

1, Merger-The S<'lle of a business enter
prise can toko J varloty of form~ If tht> 
enterprise is opcr,11cd through ,1 corpora
tion. This is e~pccially true if tho cnLity 
acquiring the enterprise is also o corpor,1· 
tlon. 1 he first option ,~ a merger.• In th.it 
sltu,1tion, the ~clling corporation may 
merge Into the arquiring corpor.ition . As 
part of that trc1macllon, the ,;elling cor
poration becomes J part of the acquir-
1 nR corporation , and the ~elllng 
corror.itton ceoses to exist All ol the 
.:issNs ilnd lloblllties of the sclllng c:or
porntio11 hocomo part of the assets ond 
ll<1blllt lcs of thC! 11cq11lring corporatlon.5 

The acquiring corporation could also 
merge Into the selling corporation, with 
the result th,11 tht> ~1'.!lling corporation 
becomes the surviving corporation in th<> 
merger. 

Sometime~ M acquisition Is undor
takcn through iln Interim merger. The ac
quiring rorpor111lon cretlles o wholly 
owr1e>d, ncw corporntion, and the selling 
corporotfon Is then merged into 1he new 
or "interim" corporaLton. A~ a con~l'
qucncc, the rnrporatlon resulting from 
the m<.'rgcr l~ owned by lhe acquiring 
corporalion. There may be reason~ why 
the ,acquiring corporation wants 10 

operate 1he c;elling corporation as a sul>
c;ldlary, such ,,c; a desire 10 insulate the 
pamnt corporation from the liabilitle~ of 
the ~ub~ldl.iry or to maint;iin for publlc 
rclutlon\ purpose~ the c;eparate identity 
of the selling corporation. The intc>rim 
mcr)!er provides ,1 way to accomplish 
those goals. 

2. Consolidation- The second form 
that the acquisition could tr1ke, the con
solid.Jtion,A is similar to the mergt!r. In n 
consolidation, each of the two coMtl · 
tuent c:orpor.-ulom, tht? ~clllng il!ld the JC• 

quiring corporation~, combine to form a 
new corporation altogether. The leg,11 cf• 
(<.'ct of tho consolldmion, hOWt'vN, 1~ 
o.ssentially the s.:ime ;is the merger, in thnt 
the corpor;11lo11 th,11 resulrc; from the con
solld,11lon h;i~ ~11 of the nssots anti 
liabllitle~ previously owned by tht1 two 
corporJtlons.7 

J. Sale of assets-A !>ale o( as~ct, Is 
another method by which ,1 bu~incs$ 
enterprise can be ~old.• Under this 
method, the selling corporation ~ell~ 
~pPcifically designated asset~ to the JC· 
quiring corporation. Also, the acquiring 
corporation n,r1y, hut need not, ,1greP to 
JSSume all or certain designated 11:,bill
tlc!, of the selling corporation. In ti sole 
or assets, the c1cqul ring corpomtlon 
chooses only those assets and 11,,bllltlcs 
if dPsl re5 to purchase and as~wne from 
1hr selling corporation. For example, If 
the ~elling corporation owns two outo 
part~ store>~ and wishel; to ~ell only one 
10 tht1 11cquiring corporation, a ~Jlc of 
,mets 1r.:insactlon would be ,1 loglc,11 
method by which 1hc sale could be ilC· 

co111plbhcd. Whtie c1 Sdle of a!tsets Iran· 
~arHon has the possible ,1dva11lJgc of 
rn(lbling the acquiring corpor.i!lon 10 ac
qul re only rhose llobtlities of the ~eller 
which It wlshe,, lo acquire, In Al,1bama 
,1 s;ile of assets whkh involve~ the s;ile 
of ,ub~tilnlrally ;iii of thr 11ssets of the ~ell
Ing corporation will probably be treated 
il'i il cle f,lCIO merger, .111d the at:qulrlng 
corporation ls likely to be burdcnl'd with 

il l I llabilltle~ o( the ~cl ling corpOfation 
regardless of any agreement 10 the 
contrary.' 

4. Exch;mge of stock-Arother o1cqulsl-
1ion method, but one thm seems to have 
been used little In Alobnm.i, fs the ex
ch,mge of c;1ock trnnsorlion.10 Under thic; 
method, a corporation cnn enter Into i)n 
agrcomont wllh <1r1othcr corporation pur
suant 10 which the stock of the selling 
corporation wil l be C!Xch<1nged for stock, 
other securities, u~h or other property 
of the acquiring corporation. The pro
cedures for ilpprovfng illl exchange of 
stock transaction are bn~lcally identical 
to the procedure\ for J merger or con· 
~l 1dation, which will be rl1~cussPd fur
ther In part 11. rh~ oxchnnge of ~tock 
procedure can be (allowed 10 requil't! :JI/ 
stockholders or the sell Ing corporation to 
exchange rhclr ~harm, In tltc sci ling cor· 
r,ort1tion for the consldcr;itlon oUcrcd. 
The effec:1 of rhl~ tran~acrion, like the in· 
terim merger di~cu~~ed 11bove, would be 
10 make the ~elllng corporation a whol
ly owned ~ub~idiilry 01 iha arqurrrng cor
por.won. 
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5. S.ilc of stock-T hll flno.11 form 1ha1 J 

sale of a business might take is a sale of 
stock of 1he ~elllng corroration In a 
private transaction tyt the st'lllns corporn
tlon's siockholders. In olht'r words, the 
~tockholder~ or rhe ~clllng corporn1lon, 
or at lc~t a majority of them, could agree 
with 1hc acquiring corpor.:itlon 10 sell 
their shares of the selling corpora1lor1 to 
the acquiring corporation for cash or 10 

exchange w ch ~hMes for securltle$ or 
olher property of 1he acquiring corpor.t· 
lion. The terms of the sale would be 
negotiated bctwccn 1hc ~harcholdurs of 
the selllng corporallon ,Jnd 1he acquir
ing co, porotlon. One reason for u~lng 
1hls alternative is simplicity In 1ha1 a sale 
of a mo.1Jorlty of \hares of n selling c:or
poration mighl be negotiated ilnd con· 
sum mated quickly, and this goncrnlly cnn 
be undur1,1kon without corpor.ite .1c1lon 
by the soiling corporallon or approval of 
the other shareholders who .iro not pi.Ir· 
tlclpatlng In the s,1le. Thu~, certain p10· 
cedural requlremen[s which musl be 
followed in the other forms noted obove 
need not be ~a[i\fied In a prlvately 

negotiated sale of stock. 
Another adv.intage lo lhis method rests 

In the ability of [he majority holden, of 
the selling corporatlon1~ ~hal'Cb to sell the 
shares at a premium price. Of1cn, lhi~ 
mean~ thm 1he price paid for the majori
ty (or rnntrol) shares eltc:t.>ed!> whal would 
be paid for the minority shares ei1her in 
a privately negotiated sale or a ~ubse
qucnt merger of the ~lllng corporation 
wi th the acquiring corporallon. Court) 
hove made It clear lhal, as a gc,,cral rule, 
n premium price moy be paid for con
trol ""d that the majority stockholder (or 
majorhy group) owes no duty 10 dis
tribute the premium to the minority.'' As 
rnontioned in part ti, however, there nre 
certain disadvantages to the acquiring 
corpor.1tlon If this method Is followed. 

II. Procedure 
l;xcept for the sale of stock in o private· 

ly negotiated transaction, oll of the for-ms 
presented ;ibove are subject to certain 
specified sta[utory procedure~ before 
they may be utilized. For exo.1mple, In .i 
merger tho board of director~ of l•.ich 
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con~tltucnt corporation h requirlld to 
adopt a plan of merger, and the plan 
must contoln provisions specified in the 
~tatutc surh n~ lhe considemtlon 10 be 
re('(ilved for the shares of the selling cor• 
pora[lon.'1 The bo.ircl of directors must 
lhon direct that the plan of merHer be 
submitted to J votc at a meeting or 
~hareholdel'5 (which may be either an an
nu,,I or n speciol meeting), and wrllten 
notlc<' of the mt'eting hil~ to be given not 
le~~ than 20 days before the meellng. A 
copy or :i wmmary of the pliln of merger 
or plan of con~olld.i[lon most be Includ
ed In or enclosed with the nollce of the 
special mccllng.11 

At the mcrllng of shMeholders, the 
plim of merger is rr.ci11i r('C( to be nr rrove<i 
by tht' amrmiJtfV(' votr or the holders 
of two-thirds of ;ill ~h.ires o( each consti
tuent corporation entitled to vote 011 the 
plnn.1~ Following shMeholder approval. 
artl('les of merger mu~t be executed by 
the appropriate c:orporilte officer5 ;ind be 
fllccl with the Secrctr1ry of State,,~ 

The11c µroct.'<lurl!> are the same for con
sollt.J,ulon~ ,md MC substantially the 
SMTIC for exchange or stock tronsactions 
and ~ales of assets other than In the 
regular cour.e of business, except thal no 
filing with the 'ircretary of Staie is m
qu,red following approval by the 
Mockholder. In an exch,mge of \ tock or 
sale of ,11t!tcts tran~actlon. 

In 1111 of the transactions discussed In 
pan I, ex<"ept the rrivately negotiated sale 
of stock, stockholder,; have the right to 
di~~ent16 .ind, upon following the pro
cedures set (or1h In Section 10.2A-163, 
hove the right to have their shares pur
chased for cash at the fair value o( such 
~hares .,~ of the dnte prior to 1he date on 
which thn shoreholder vote was roken ap
proving the proposed corpornte action. 

Note ~Pveral rolnt s regarding the 
above proccdurPs. Firsl, In each rransoc· 
tlon form, except the sale of stock, the 
bo.:lrd of director~ must ,1pproVE> a plan 
thill r<'la,cs to the form, /.c., a merger, 
consolldotlon, sole of J~~ets, or exchange 
of stock. Typically, 1hot pion Is ~et forth 
in a written ogrecmcnt which contains 
the 11wns that are requirerl by statute 10 

be lnc:ludc..-'d In the plan and which of1en 
~ets (01 th Jddltlon,11 terms agreed to by 
the partlc~. 

Second, the ~ta1u1e requires thill the 
plan, or a summory of lhe plan, be in-
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clutfod in or ~,ncJowd with the> notice of 
!.pccial rneetiny of llw stockholdor~.'7 
Thi~ r.ibc~ dlsclo~ul't' issues to ~Lock
holde,) whlc h <111! uutlin<'n further In pan 
Ill. II b \<m1c11im"~ 1hul1ght th.11 J com
pany which I\ not ,1 public rnrn 1wiy, 
and then,forc not ~ubJt'<t 10 thc dbt.los
urc obllg,Jtlon~ ci thr SFC's proxy ,cgul.i
tior1s,1• wl1h ll'K,I rd to m,1ttt'l"i to be voted 
upon, ne<.'CJ ,,,ovlcle .1 llttl<' o, no di,;. 
closure 10 \ tockholden,. In the ca\c or .i 
transaction such ,is ,1 11wr14N, ,1 ,a lP of 
ds~<.!ts, or r1n exchan14c of i.totk, hCIWt'Wr, 
lnadequr1w di~rlo,,ue c. 111 provldL• a 
b.:isi~ (01 att.1ck by sharc>holders who may 
be unh.ippy ,1bout the tr.in,;Jc1lon, <'!.· 
pecinlly 1hc co,,s1dum1io11 pnicl for !.h,Hc~ 
of the selling corporallon.1~ These ,1ct1ons 
are gencriJlly foundL•d upc>n ~lille l,,w or 
1he ,1ntifr,1ud provisions of 1ho fedt>r.11 
~ccurllics l,1ws. 

M.iny or 1hc ro1·cgoinH prohlc111~ can 
be ;.woidl'd H the salt' I~ undcrt,1kcn pur
suant to o prlv;itr ly negotiated \,1le of ,1 
majority of th!! shmc>s of 1hc corpor,itlon 
by Individual \lockholdt·~. In thnt r.:.iw, 
no stockhold er meeilnH or olhE'r 
st.:itutmy step~ &l' tl 1quirod to ht• fol
lowed. Al 1hc.> ~.,me 1imc, however. II th<" 
acquiring corpor,111011 I, unilble to 
nc.>gotiau.> rlw purchilse of 100 J'll'fC<'nt o( 
the stock o( the selling co1por,11ion, the 
,1cqu1ring rnrpomtion, once ft ,,cquiws 
a majority of 1ht! :.tock, will be> l<'ft with 
minority :.tockholder:. 111 thc selling cor
porallon, .1nd, thu~. the ,1tquirlng < or
poratlo11 and II:. milnJg<.•mcnt wlll owe 
(fducinry obligJtions 10 those sloc.k
holde,~. Th,:ir m.:ry be iJ n,sult which i~ 
linpnlatable to thr ncc,uiring corporation 
and II S bodfd of dlrt' Cl(l", 

A final point relates to tho con~ld<1rJ• 
tlon to uc pole.I In the lr,msnt tlon. In most 
cases, J buslncs~ will bt• sold for c;i~h or 
stock of tho ncqulrlng corpora1lon. A 
cash sale lb RcnorJI ly les~ to n1plex lh,111 
J sale for sto<k o, other wcurltlc~ of the 
arc,uiring rorport1tlon. Sonw1hne, the 
rnn,;iderntion m,1y he mixed, l.r., part 
Ca\h or pc1r1 MOtk (or olhN proprrty)JO 
H the \Jlc lnllOIVC!. 1lw 1,.,lMncc of ~,ock 
or <,CCurltlb of the t1tqulrinK c.orporallon, 
1he Issuance of ~cod, or othur !,Ccurltlc, 
mJy \Ubject lhl' ;,cqulrlnR corpor,11lon to 
thr regis1m1ion requ1r1'111f'nh of holh thC' 
Sect1ri1ies ;\c.1 of Alabam,, ,ind 1he fedl"r.il 
<..ecuritw~ l.1w~ unk•\s c•xcmpt1on~ from 
rcg1_1otrJt1011 ,nc c1v.iU,1blc. 

I he Al,11,.imil I ,1wyt•r 

Ill. Certain problem areas 
I, Conflkl s of interest- Se~w.,I prob

l<'ms arise in thc> tran~ac:tion~ cH~cu~\ecl 
t1bow when approvdl hy th~· bo,1rd of 
dll'C'ctors Is required. For exilmple, under 
SPCtion I0·2A-63, if a direrwr of thl' ~ell
Ing corporation is a dircc1or or officer of, 
or is fmanc,ally ml l!rl'!.led in, lhe Jcqulr• 
Ing c.orpor.ition, the tran~actlon conmlns 
an lnhcrcnl conflict of interest. A\ ., 
re~uh, the conflict must he di\rlo,;c,d to 
the full board of director,; which I\ re
quired 10 authorize the 1ran,ilt1ion with-

ou1 the vote of ;my intcrestt'cl dlreclor, or 
th<' ron flrcl of intert>sl mu\l be disdo~l-!d 
to the shareholder, who must .ipprovc or 
mti(y th<' trilnsnC"tion. Oll'llously, a con· 
flitt of ln tcrr•st cxbts If a director of the 
!idlinK corpo1.11ion Is also a directQr or 
ii major ~tockholder ol 1he .icquiring 
rnrporauon. Such ronfllcis of interest are 
not unubual in ~ale) of small bu!,lncssb. 
Tlwy nt•l.'d nor nCC'C))arlly crcc11c prob
lc,m, but if there .1w minority share
holdct) In clthC'r 1ho )eillni:t corporation 
or the ;i( qulring corporation, the proce-
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durc set (01th In Sc>C'lion l0,2A-f,3 ~houl<i 
bP followed c.:irdully in order to rnsurr 
tha11he 1rnns,1c1lon I$ rree from il\ldck by 
n11y cll~gruntlcd ~lc)ckholder~. 

Noto, too, lb.it Section 10,2/\-63 re• 
quires 1h01 1hc 1ronsactlon be ralr and 
reoson,,blc to thl c:01poration rcg.irdles, 
of the manner In which the trnnsJction 
is approved." Thus. e11en thouBh the lran
!u1c1ion r<'<"eiw, the approval of the di..
lnterestccl dlrecto~, or receive!> 1hc 
apµroval of \IOCkholder.,, if it i, nut f,1lr 
and rc.,~on,Jble to the corporation, It I) 
voidable because, or the relationship glv
lnfl rise to the conflict or Interest. 

Addltlon.:il problems arise under this 
~cc1lo11 I(,, ,n.ijorlty or the directors h,w<> 
the prohibited confllct of interest. The 
statute-,, ror example, provides th.it t'Um· 

mon or Interested directors may not be 
counted In detcrninlng the prc~ence of 
.i quorum .it a r,,c('th1g or the bo.:ird of 
director, which ilUthorizes the trnns.ic· 
lion, Wh.it If the board of directors con· 
~,~,~ or (IV(• memberi., four of whom haw 
a conflkt, but a majority of which b ro
qulred (01 a quorum/ In I his case, thu 111-

ablllty or the board 10 cstJ_blish a quorum 
(or a mooting would prevcn1 director .,c
tlon and would n'e;in thnt the Lmnxictlon 
would be rt•qulred to be approved by the 
~to(kholdc>r~ of the corporation. Stock
holder ;ipproval would protect the tmn~
action from attl)tk on the bash of the 
ronrllct of lntu~,. but Lhc requl!,llc 
bo;ud ilpprov.il or the trans.itlion would 
be t1bsc1,1. Thi~ dilemma, tlw result o( 
which would be (;iilurc to comply with 
1hc ,1.uu101y prou~durc~. b not adcJre~~cd 
by tho hl.llUlCS.'1 

Ant1llwr 1~~111.! ilrbt!~ In th!.' ca~c of 
~IOlkholdor .,pproval under Section 
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I0-2A·&3. If a c;onrlict of lnterc\t tr,in~ac
tion is pre~ented to t,e ',toLkhold<'r<i In 
order for thl! section to be i;atbned. c.in 
lntcrc\tcd ~tockholders vote, 01 mu~t 1hr 
trt11hacllon be approved only hy tho~e 
~,ockholders who ha-.e no lnterc,t in 1hu 
m;itter to be voled upon( Whllt 1 Section 
10-Z/\-(,3 ~pecirtcally excludes interested 
cilrPttors from voting In any director ac
tion on th<! matter, II cont,:ilnb 11<> 'ilmllnr 
prohibition for Interested stockholdrn. in 
the ~tockholder vote. Thu~. thNc rnay be 
,l leglsliltive implication thr1t lntcrl!J,l<1d 
'ilockholders may vote. Thero ts no ca,l' 
lilw on point in Alabamd, howt'Vt!r, ,md 
there is \Omc authority In other Ju, hdk· 
tlon!, wgge~ting that Interested ~tock· 
holders should abstain from voting.n 

2. Disclosure 10 stockholclen;- 1-xtcpt 
(01 the s.:1le of stock In n prlv,,wly 
nciotlnted tr;ms;iction, e,ic:h df the I r,rn
Si.1Ction~ dl'icul\sccl abow mu~t be JP· 
pmvcd by stockholdc,). The <.tatutr 
~pcclflc,11ly rl!qultc~ tha1 the rl,m of 
nwrg!!r or consolidation be dimihuwd 10 
(or be tfoscrlbed for) the ,;tockholrle~.l4 

In odd11lon, ilS noted ilbove, the rnnnkt 
o( Interest qatule may re(lulrl' di,do~urt! 
to ,;ha,eholders of lhl p.irticular connlct 
o( intere$1 in qu<1stlon when the 
shamholder~ are rcqulre<J to vote on tlw 
1r,rn~c1ctlo11. The obvious question here 
,~ how n,uch disclosurP <.hc)lllcl be 
p,·c~cnted to stockholders In the~e typt'!> 
of tr,,nsacllons. While a nonpublic rom
p.1ny Is not 5Uhje<:1 10 tlw dbdo~urt• rt'· 
quirement~ of tlie Sl:C'r. proxy 
regulations, the Alab.1m<1 Bu.,lnes!> Cor 
poration Act nonetheless rcquucs ill lcaq 
c.ome di~clos_ure to the ~tockholdcr., with 
rc!,pcct to certain types of tllln\ilctlons. 
hnpllcl1 In thot requirement I'> 1h:11 1he 
disclosure be filir ,md co111plctc, I.I!., lhdl 
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It not be misleading. While therP nre no 
c.1scs 111 AlabamJ th.:tl spe.ik to the dis
closure which n,u~1 b<' n,ade to stock
holders of J nonpublic romp.my, ca~e~ 
in other Jurisdiction\ confhm that stock• 
holders mu~t be lnfurn1t1d "11dy .ibout the 
mallt'rs to be vote.id upon JI <I stockholder 
mecLlng and that any disclosure siven 
must cont.iin .ill matcrl,ll Information 
nt'cessary 10 t>n.iblt> '>tockholdef"lt 10 

make an informed d1>cislun.u Some 
ca:.es have ~ugge~IC'd that In order 10 en
~ure complete dbclowrc to the stock· 
holders the cllsdo,urC' p10Vl\lons of the 
SEC's proxy rul<.•) )houlcl be fol lowed.26 

While cases from othe1 st,111.1~ indicate 
that the disclosure obligation, Imposed 
upon a nonpublic compan·; ore probably 
not as greill il~ lht> ol>lll:lillion, Imposed 
on a public: company untler the SEC's 
proxy rules," dbc:lo)lti8 In .iccortfonce 
with the proxy rule\ at lt:ast In substan 
tlal part, ~hould help cn~ur<· that the in
formaHon given 10 stockholders is 
c1dequate and 1h;it the risk5 of having the 
tmnsaction ovcrwincd, or enjoined, for 
lack of adfl(Jllato dl sdosurn arc 
minimi1.ed, 

J. Disclosure of pending negotia• 
tions-A partkul,ir ly troubling issue 
arl!,QS during 11egoti,1tlons reg.irdlng the 
!.ale of a buslnO',) wlwn there ilfe stock
holders of the ,ellmg corporation who 
are not privy lo the neKOtlntlon\. Some
times these ~,ockholdN~ l'l'Cn soll shares 
to 1he corporate lnshfor~ who are aware 
of 1he negotiations but who (all to dis
close the ncgotl:itio,,s to the ~elling 
stockholders. 1r a definitive agreement re
gilrdlng the sole of the ro1pom1lun i& in 
existrnce, lht•n c1ny purchaw of stock by 
corpora1e ln~ldcrs awam of 1hu c1groe-
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ment from stockholders who ore un
aware of the agreement would violate 
Rule 10b·518 of lhe SEC on the basis that 
the de~nitive agreement Is a materi11I fact 
which should be disclosed In th!! sale or 

pi,irchase of the $lock.29 Sometimes, how
eW!,; negotiillions are merely in process, 
and no definitive agreement has been 
reached. Before the:! U.S. Supreme Court's 
ruling ln Basic v. l.evinsonJo several cir· 
cuits stated that unless an agreement in 
principle had been reachod regarding the 
purchase price lo be paid (or the corpora
tion rind the structure of tho transaction, 
nc, disclosure obligation existed to other 
stockholders?' In Basic, however, the Su
preme Court ruled that the mere ex• 
istencc of ne~otlations can be a materlol 
fact which must bl:l dlsclO$t1d to <111 stock
holders if there Is ony trading In the stock. 
According to the Court, whether the exis
tence of merger negotiations Is tl'laterial 
deµends upon assessing the probability 
that the merger will occur nnd the Otl· 

ti cl pated magnitude of the transaction to 
rho selli ng corporation ir it in fact oc• 
curs.32 

The Basic decision eswblishes the rule 
lhi.lt even In the sr1le of II nonpublic com
pany, corporate insiders (;md their coun
s<!I) ,nust be sen$itive lo whether c1ny 
trading In the stock or the selling corporr1-
tlon Is tt1klng place. This is espedally true 
if any persons who hnvc .icccss Lo tho ln
~ide information regarding the negotla• 
tions are purchasin g stock from 
unsuspecting sto(:kholders. If that is the 
case, such persons, and po$~ibly the cor
poration itself, n,ay be in vlola1lon of the 
federal securities laws Ori tho theory that 
the purchases have token place In viola
tion of the ban on trading on the basis 
of mAteri;il, nonpublic information under 
Ruic IOb-5.H 

4. Business judgment of the board
Except for privately negotiated sales of 
stock, all of the transactions discussed 
above must be Initially c1pprOVQd by ihe 
board of directors of the sclllng corpora
llon. As a result, II ls the board of direc
tors of the corpor,1tion, In the nrst 
Instance, that must moke a decision ;is 
to whether iha 1ransac1ion is in the best 
lntorest of the corporation and, thereafter, 
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to rocommend the transaction for stock
holde,· .:ipproval. Anytime a board of di
rectors of a corporatlor, is requlrQd to 
make a decision regarding what Is In the 
bt!st interest of the corporation, the direc
tors must satisfy certnin fiduciary duties. 
These duties encompas~ the duty of 
loyally and the ch,Hy of care,1• Accord
ingly, when directors clecldo wheth1u a 
transaction is good for o company, i( ony 
challenge lo the decision ls ever pre
sented, they must be able to demonstrate 
that these dutie~ were satisfied. 

Another way of stating thi~ proposition 
Is thal rho board o( dlre(:t<>rll of the cor
porallon must act In accordance wilh 
good business judgment. Whllo there arc 
a few Alabama coses which address tho 
business ju(:lgment rule in Alobamo,Js 
there are a host of cafies in Oelawilre (as 
well as in other jurisdictions) whfch 
discuss the duty of the board of directors 
in a sale of business con1ex1. Those ca$e$ 
stale what Is commonly known a~ the 
"business judgment rule:' This rull:l pro
vides Lhnt whe,, a board of directors acts 
ils decisions wlll be presumed to be In 
the best interests of the corporntlon and 
will not be di~turbed by a court provid· 
ed that the dlrec;rors acted wl1h due care, 
In good faith, and without self-interest.3t• 
These prl11clple!> apply equally to public 
and nonpublic corporations. 

Accordingly, in the Sille or a nonpublic 
corporation, the board of directors must 
bl' prupared to demonstrate lo minority 
sharoholders that IL~ dec;ision satisrled the 
business Judgment rule. Business judg· 
menl rule issues c,rn arise In a variety of 
situations, but two examples wil l surnct1 
here. First, assume that mo1t1bl:lrs of the 
board of <ii rectors or the selling corpora
tion wish lo merge the Ir corporotlon ii,, 
to Lhe acquiring corpornlion. As:.ume 
further that some of the directors of rhe 
selling corporation own stock or ore 
otherwise nnandally Interested in the nc· 
quiring corporatlon1 .1nd, therefore, have 
a con(lict o( Interest in the transacll<>n. 
i=inolly, ;mumc that there MO a number 
of other stockholders In the sell ing cor
poration, ~o that the directors of lhc sell· 
ing corporation owe fiduciary duties to 
prowci th!! lntorest of the minority stocl<· 
holders. In thai sltua1ion1 ihe bu~iness 
judgrm:int rule requires tha1 any decision 
made by tho board of dlrcctc)r.. regardin1:1 
the sale of the corporntlon be free of the 
conflict of ln1eres1. 
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Accordingly, It would be lyµlc.tl for the 
rncnibcr~ of lht! bo,11d of dlrct.tOr\ or 1hc 
sclltng corpor.iOon who :ire not nn.1ncl.1l
ly lnterf>stcd In the tri1n,.:1c1lon to bCrve 

a~ a committee or dlrcc-to~ 10 wvlcw ;111 
rl'levant fact~ reK<)rding thP mNK!!r ancl 
lo ,1µprove llll' tron..actlon. Note that thl~ 
procc~~ I~ con~l~tcnt with Section 
10-21\-61 which ~cts forth the procoduw 
that must be (oll<M'CCI (or lhl' approval of 
tr.in\actlons In which director, h;iw ,1 

conflict of lntNc~t.17 Ewn I( the term, ol 
1he tmnsact1on ;ire entlrt•ly foir to rhe ~ell
ing corpora1lon, If tht• dt>cl~ion or th!.' 
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bo..ud or directors to rec:ommond tlw 
tr,1n~ac.tlon Is tainlecl by ii c:on/ilct o( In· 
torc!.t, then, under che business judgment 
rule, ,1 court ts free to ~econd-gtws\ 1he 
decision or the dircctoo. I( the court find~ 
1h,11 rhe transaction is noi Inherently fair, 
It can en101n the co~u mm,llion o( the 
transaction or allow damages 10 mtnori· 
ty ~tockholder.; who d,um that they haw 
been damaged as d rc~ult of the trnn 
,action. 

The ~ec-ond example in\/Olve~ a situa
tion In which there h no confllcl of In· 
terl'~t and the director~ M'1 1>n1lrely In 
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/ll'lu v r.,n ,111> \\\Hf(/ i\111,.1.- /n, , 111 f ltl 11 WI 
Co, lq~ II, 

111 ~a, u ~ u~ 119e11,. 
II s,,,, 11,1mm, 111,•r.udl. a,, Ud llb9 1i1h t:11 1°1971. 

C,,,..u,lttld v Hrubl~m. Ire, 7U F ltl ,SI 01tl Cu 
1~&41; \uttrn 1 (";11'1'l'tl,,,'lf, f,7;z ~.211 11% tltl C,1 
19Ul 

1J ~ 1/,1,rc In.; , t,.,11>,01 , ,Ill~ U.!> lJ4 .UG·U 11 
11'1831 

good rnlth. It mcruly offers the issue or 
wlwlher, In ,1pproving the trnn~action, 
the dltccto15 exercised 1he 1r duty of due 
<.iltc. In other word~, were the directors 
fully 1nrormed about the value of their 
corporilllon (;ind other tr,111 .. 1ction terms) 
when th~ .iuthorlzcd rhe transaction? 
The Pcl<1w,uc ca~e of Smith v. \<:in 
Cnrkum1G ,1lthough It involvcd a public 
LOmpilny, p1e\Cnted a situation where 
lhc director~ or the selling comp,.iny ap. 
proved the ~.,le nt ii price that included 
il ,ubst,1ntlal premium over the prevail
Ing market v;ilue. Accordingly, on 115 face, 

II \1'1'1111, Mll~w~ v. fJutr•ndl'h<'lp~ l11r., 11uun~1111 
1,.111,1,,, (Jln<l('ll, r1•1I. ..... I l!(lp i(("HI r.u~. Ql,167, 
,11 Qll,591 (N.0. Ill Moy I I, 1Dll81 h<"lyfnK 011 H,hl( , 
1 uw1 ntMd 1h11i, l~K ,11111• ol •IKIIII ( ,1n1 ,, o/ buytrul 10 
11tlv.11"IV h11l1I tcu1t,1or,1tlu11,. nogot1,11lon1 '"lll'"llne 
111,111111 l)!'llllllll 111"11111,11 ,II ,tn 1•mll"1 \lil~U lh,,n 
m•Koll,ult,r.1 conr,,11111,H 111hN 11,m11t iltui.l , 

1,1 ,,1, 11,•n,01111/v 1l1<!1l,k1•, ~ .!UI ,111!1 1 01 hlllll" 11«~1•• 
lhlK ohh 1• 1111lt11l( 11,1 hr 11flllt111Jf ,,, urpor.1t1t1n, a '"'"'' 
,u11 11•<111111•• ,, duly rot l~,,lly ,~ cump.,ny 1111d Ii• 
,h,1111holllr•I\ ,11111 "n111y In ,111 will, ••II• 111 f11lllllhlK 
l1'1jlOll\li}lllll1-.I, \1•11 ,fi\ft /lartl., I\ lfrl',1111 ~flµ1Jp 
80 9/J IAl,1 Mtllth l. Ngo , /If/II, /11111 llul/111 ~lt11l.,. 
llh , l'itl ~fl Jtl lJ7 11\l,1 fij]ijl 

1~ ~,.,., "ff /li•,1/ , /11ltn1on. lbl ,o.ld 114 !Alu 197111: 
C.uddun v lt1'1d. 1511 !>o.ld 437 IA14, 19781: 6u1~~, 
(o11/I. M IIIIH (ti , llH\uf)p 112; IS.IJ l\l,1 19711. 
o1/rd. 4M I ld WIii l~lh ("t, 19t'l•, Ch1q1y 1,,-Cmp 
, 1,~,001, 141 \t,.Jd lftl IAl,1 l'llt:11, t;;nR • tMlljl<ron 
Ml~ CC> bO .;,, 1197 IAl,1 l'll!l 

,,. ~ ... Vn1,"l lutp • Mr•• 1\1,0~..,.,. Lo, ~9J A ld 
f/4b tOcl 1•1851, \mllh, \.'In (",<i,lum. 4611 A.ld 8S8 
((Jl-1 111851, i\t<J(fllltl V tr .. l\ 47J A ld 005 10el ~ 
1'111~). (n.,nti;ill). 1h11 !Minn, ludamml ,ult! J'N"'ll<." 
th•t 1l1f\11011 ,,e r!OI ln~n'I'\ "'"t 1hJt II ,hi.,. w In 
JIDl]<l Ltllh, without ..,11 lntl'l,,.I .-.<I w1m doo urc. 
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t1JtfNII""' UhM~~y U :07. 
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"'h•ly 1,v ,,,,,.,,11 of 1h1• cJ111'l tnr'• ,11,•1c" ' TI•~" "4'<'· 
II011 Ill lA ~ I t, not, 11tto1<llny ui r~n • omm1•n1my, 
1h~ lllodu,111., lt·•t of v,1111111\ nf ,, ,an/11<1 ur lntl'•l'\I 
11,111-,,rnon rim nw,1n• 1h111 t'll(•n II <;,,c1lon I0,2Ab) 
I, -.,11,ri,•,I, 1lw de, 1,11m 01l1tl11 l,v • btwd of dlrecto1> 
111 ,, t 1111/111 I 11! ln1C•11•11 trJn,actlcri wlll nt'Yl'tlh1tlt1,• 

h<• k(M•mllil by ,1,,. hi,11111,,, lvrl~,,,,.n, ,ulc. 
JO. ~uo A.lei 056 \Ot•I, I'll)~) 
VJ. lh•• v,1111,1111111 1 .. u,• I• 1s11ll,iil111 \' """"'~1111~·. lht• 

, 111111 1,,,, 11111 llf'l>1i,ld1•1l 1h,II 1hr, din•, 1111, h,,d ,111,'tl 
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the tran)c1ctlon Jppcarcd to bu "fair!' At 
the some lime, how1.wr1 ml11orlty )totk· 
holders brough1 an ncllon for damage~ 
agal n!il the directors of the compilny on 
the ba~ls thnt the directors could hilVe ob
taint.?d ,l higher prke. ihe coun, in re
vlt.-wlng the procedure) followt->d by the 
board of directors In Jpprovlng the trr1ni.
aclion, held 1ha1 the director, did not CX· 
erclse their duly of due care. The court 
no1ed tha1 the proper ~tandard to judge 
dlrc(.lor Jc1lons In 1hi~ conwxt I~ a gro)~ 
negligence stand,1rd. It found that the 
bo.ird or directol'lt, In relyln14 ,1lmo~t ex• 
elusively on tho chalrmr1n o( the board 
o( the corporation to dctcrrnlnc wh.it tht! 
company wa) WOtlh, In foiling 10 ob1aln 
<1n appraisal of the comi,any by t1n lndc· 
prmdent expert, nnd in f11iling to make 
1heir own Judgment .:is to the Inherent 
worth of 1hc c:ompony, 'M.'re grossly negll
gonl. Tho director~ wore hold ll,1bl<' to 
the stockholdc1; (or dc1nwgc~.J~ 

Smith v. VJ11 Gorkum lllus1rc1tcs th.it the 
business judgment rule Ct'.111 be harsh. 11 
is vi till I hat, when J board of dlroctor~ JP. 
prove~ ii ~.ilc of il comp.iny, the directors 
keep in mind that thPy mny be required 
to demonstrate IC> ,1 court that thpY ilCled 
with due care In arriving at a value or the 
compar,y or In .ipprovlng other term,. 
E\/Cll in the nonpublic compilny contl'Xt, 
the board of directors mui.1 bc prudent 
about the procedures th,11 It follows. 

5. Sale of Business Doctrine- fraud In 
the sale of a security- The sale of a 
bu~lne~\ corpom1ion ,ilmost ;ilways gen, 
!?rates consideration~ under fcdl•ml ;ind 
i.wtu !.CCurltloi. l.rM,. In tho sala of a clo~t.L 
ly held corporation, 1hc form of the tr;ini,. 
action (i.e., ii merger, ~ille of Jhsets, h,ilc 
o( stock, etc.) oflen Is impo1 t11nt only as 
the means of 1r;1nsferrl11g the business. 
Prior to iha Supremr C<>urt's dr clslnn In 
l..indreth 1/mber Co. v. t.11ndroth1~0 sever.ii 
circuit~, lnclurilng the Fleventh Circuit, 
had hold th.it in the ~nle of a hu~lncsb, 
in whiLh control or the busl,1o~s shlftPd 
to the purchaser who Intended to oporJtc 
the businesb, no Sille o( ,1 security oc· 
curred within the me.:1nlng of the (cdcr,11 
securltie\ law~ even 1hough the tran!>
actlon was ~tructured ;15 J ~tock ~ale.4 ' 

Thii. ration.ilo, known .J\ tho ~;ilr of hus
lnt!~!. doctrfno, held that what was pri· 
marily Involved w.is .i sale of a bu\in!M, 
and the purchaser, who Intended 10 oper
Jte the busines!>. really did not need the 
protection of the federal ~ecuritie~ l.iws. 

I ht! Al,1hamiJ I awyN 

I 11nrlreth rejected this doclrlrie.~1 Now, 
a sale of a security s deemed to bo In· 
volwd l!v1m in the simplest of trnnsilC· 
tlons, such as where a sole ~tockholder 
trnnsfers 100 percent of the stock of th11 
selling corporation to the t1CqulrlnK cor
poration which, of course, will operate 
and h;i""' sole control ~, the business. 

Rl!Cently, the Alabama Supreme Court 
follOWt>d the rationale of Landreth and 
hcld that the Alabama ~ecurities laws 
apply to a sale of a businei.s and the 
transfer o( all of the stock.'° Haekney has 
bro11d Implications In the sale of a non• 
publk company. The anti fraud provl~lons 
of the Alabama Securities Act"~ cl<Mrly 
.ipply and will provide remedif't; to either 
1hc defrauded SC.!ller or purcha~er in 1he 
sale of business conll!Xt. 'I he Impact rm1y 

bf' HrentN for 1ho ncqulring corporation, 
which may hnvt' n cause o( action against 
the selling corporation (or Its stock· 
holders) if the ,elllng pclrly fraudulently 
mlsrcpro~cnb to the acquiring corpora
tion Information aboul the IJusinl!~~ b~ 
Ing acquired. 

Conclusion 
The ~ale of a business i'I sometimes 

consldNed to be a relathely ~lmple un
dC'ru1f..ing, <'~peciillly if the business is 
Ol)('filt('d through a nonpublic corpora
tion. A\ can bo ~een, however, th1;1 sale 
cnn t.ikt! a variety o( rorn,s, r1nd usually 
J number' of corporate and securiLles Is• 
~ues must be addressed before any eUcc• 
tlve sole Ciln be nccompllshed. • 
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CLE 
Calendar of Events 

The following progr.ims have been .ipproved by the Alabama Mandatory Continuing Legal Education Comll'ission for 
CLE credit. For inform.ition regMdlng other ,wallable approved programs, con111ct Oi,me Weldon, Administrative A,;s1st;m1 
for Progr;im~, at (205) 269-15 15, and a CLE calendar will be mallf'd to you. 

NOVEMBER 29 Alilbama Bar ln~tltulc for CLE, "Trial Issues'', Mo-

15 Ali,bomn 1311r ln~1ltute for CLE. "Civil Procedure", 
bile, AL, 6.0 CLE crcdils. Con1ac1 (205) 348·6230. 

Montgomery, AL, 6.o CLE credits. Contact (205) 
29 NnllonJI Business lns1ltu101 

11 Administration of the 348-6230. 
Estate", Hu11tsvlllc, AL, 6.0 CLE credlt5, Cost 

15-16 Unlvcr5ily of Alahama, " Feder;1l lax Clini<;", Tus· 
$ I 08. ConlJCI (715) 835·8525. 

cr1locm1, Al., 12.0 CLE credits. Contact (205) 
29 Ncltional Business Institute, "Tho Legal Issues of 3411-&222. 

Problem Colloctlons 111 Al.iboma", Mobile, AL, 

16 Alilbama flM ln~tirute for cu:, "Civi l Procedure", 
6.0 CLE crcdib, CO!>I SI 08. Contact (715) 835· 

B1m1lngham1 Al, 6.0 CLE credlh. Cont~ct (205) 
8525. 

348-62.30. 
29-30 Wake rore~t University School of Law, "Person-

16 Alabomo Trial I awyer.; Association, "The Nuts 
ncl Law", Atl,1nt..\ GA. Torracc~ Garden Inn, 12.0 

& Bohs or Product Llabllily Law", Lanen, AL, 
CLE credits, Cost $440. Contact (919) 761-5560. 

Ramad,1 Inn. ContoJct (2051 2&2-4974. 
30 Alabama Bar Institute for CLE, "Bankruptcy Law", 

16 Cumberland Institute for Cl E, "Soft Tissue Injury 
Birmingham, AL, 6.0 CLE credits. Con1ac1 (205) 

Ca•e", Birmingham, AL, Pickwick Centet, 6.0 348·6230. 

CLE crcdlb, Co~t $125. Conldcl (205) 870-2865. 
30 Alab,1m,1 Trial Lawyer~ Assoclt1tlon, " Trial Pr.ic· 

16-17 I ouisirmn Stale University School of I aw, "Jury 
1lce Upd,)tc", Shefricld, AL. Contact (205) 262· 

Prac:tlc1:111
, lSaton Rougl!, LA, LSU L1w Center, 8.3 4974. 

CLL credit~. Contact (504) 386-5837. 
30 Cumborlantl lnstllutl! for CLE, " Evidence (or Ad· 

28 Nn1ional Bu~iness lnsllrute, "Adminlwation of the 
vocates'', Blrmlngh,rn1, Al ., Pickwick Center, 6.0 

F.stah.111
, Blrmlnghnrn, AL, 6.0 Cl E credits, Cost 

CLE credits, Cost $140. Cont..iC1 (205) 870·2865. 

$108. Con1ac1 (715) 835-8525. 
30 Professional Education Systems, Inc., "Ortho-

28 Nnlionol Business Institute, " The Legal Issues of 
pedlcs (or L,1wycrs", Blrrnlnghorn, AL, 6.0 CLE 

Problem Collections In Alabama", Montgomery, 
credits, Co~t $165. Contact (800) 64 7·8079. 

AL, 6.0 Ct E crccllls, Co:.I $108. Contact (715) 
DECEMBER 8.35-8525. 

5 Attorney~ ln~urance Mutual of Alabama, Inc., 
29 Alabama Bar ln~Utule for CLE, ""I rial ISSUE?$'', "Legal Malpra<.tic.e '90: Its Cau\CS ,lnd CurcS'', 

1 tunt.svllle, AL, 6.0 CLE credit!>. Contact (205) Birmingham, AL, Civic Center, 6.0 UE credits. 
348-6230. ConlJCI (800) 526• 1246. 
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6 Alabama BM Institute for CLE, "Trml Issues", 14 Alabama Trial ll1wyers Association, "Trial Pmc-
Montgomery, AL, 6.0 CLE crcdlti.. Con1r1c1 (205) tlce Update", Dothan, Al. Co11111c1 (205) 242-
348·6230. 4974. 

6-7 Southwestern Legal Foundation, " Institute on Pa- 14 Blrmingh11m Bor Association, "Year-End Upd;11e", 
tent Law'', Onllos, TX, Westin t-lotel. Contact llirmingham, AL, I IJrbcrt C!a!nt~r. 5.0 CLE l rP<lit~, 
(214) 690.2377. Co~t SSO. Contaet (205) 251-8006, 

7 Alabomn Bar lnMltute for CLE, "Trial Issues", 
Blrminghom, AL, 6.0 CLE credits. Cont.Jct (205) 14 CumbetlJnd Jm1ltute for CLE, "Civil Procedure", 
348·6230. Birmingham, AL, 6,0 CLE cr!!dlts, Cost $'125. 

Contact (205) 870-2865. 

7 Alabama Bor Institute for CLI:, "Estate Planning", 
Blrminghilm, Al, 6.0 CLE credits. Contilct (205) 14 lni.tltute of Continuing Legal Education In Ceor-
348-6230. glc1, "Labor Law ln~tilute'', Atlontt'l, GA, Shcua-

7 Aldbami) Trio I Lawyers AssoclJtlon, "Annual Trial 
PrJctlce Updiltc>", Montgomery, AL, Rlverfronl 

ton Ce11tury Ct•nter I lotel, 6.0 CLE cred!ti., Coi.t 
$105. Contact (404) 542-1121 . 

Inn. Cont«Ct (205) 242-4974. 
Tulane law School, " New Techniques for Win-15 

7 Cumb<lrl,1nd ln~titute for CLE, "Rcprescnth1g The nlng Jury irlal~", New Orleans, LA. I ly,Jtt Regen· 

Distributor and Manufacturer", Birmingham, Al, cy, 6.0 CLE credits, Cost $225. ContJct (504) 865-

Pickwick Center, 6.0 CLE credits, Cost S 125. 5900. 

Conmct (205) 870-2865. 
18 Alaln1ma Sor lnstllute for CLI:, "Dlvorci> L,1w"1 

7 Cumberltind Institute for CLE, "Aclmlr.:1lty", Mo- (video replay), Tuscnloosa, AL, 6.0 CLI: cr<1dits. 
oile, Al., Adinlr,11 Scmmtti. I lotel, 6.0 Cl E cred- Contact (205) 348·6230. 
its, Cost $125. Contact (205) 870-21\65. 

I ().13 Sou1hwestem I egal Foundation, "Securities Reg· 
19 Alabama Bc1r ln\tilute for CLE, "Trying & Settling 

Personal Injury Cr1se~", (video repl,ty), TU!,cJ· 
ulation", Dall,,,,, TX, Westin Hotel. Contact (214) 

loosa, AL, 6.0 CLC credit~. Cont.id (205) 348-
690-2J77. 

6230. 

11 Alobomn Bnr Institute ror CLE, 11 Al,1bnma Prac-
tlce UpdalC", MobilP., AL, 6.0 CLE crcdlb. Con- 19 Alabamr1 BM l11Mitute for CLE, "Now Alab,1ma 
tact (205) 348-6230. Rules of Crlmln,11 Procedure", (vldL'<> replay), 

Birmingham, AL, 6.0 CLE credlt5. ContJct (205) 

12 Alabama BM Institute for Cl E, "Alabama Pr-dC· 348-6230. 

tice Update", Montgomery, AL, 6.0 CLE credits. 
Contact (20SJ 348-6230. 20 Ali.bam11 Bar ln:,tltutc for CLE, ''New Al,,bAma 

Alabama Brtr Institute (or CLE, "A l,1bmna Prac-
Rule of Crlmlm,I Proccdurc11

, (vldf;lo rupl.,y), ru:.-
13 caloosa, Al , 6.0 Cl F credits. Contact (205) 346-

lice Updmc", Huntsville, AL, 6.0 Cl F credits. 6230. 
Cont<1ct (205) 348-6230. 

13 Cumberl,md Institute for CLE, "R1icent Develop- 21 Birmingham Oar A\~oclation, "Punil V<' 0.im-

n,cnb", Birmingham, AL, 6.0 CLE Credits, Co~, ages", Birmingham, AL, I larbert Center, 1.0 CLE 

$125. Con111cl (205) 870-2865. credit. Contact (205) 251-8006. 

14 Alabam.1 Li.tr lnstlM~ for CLE, "Al.,bama Prac- 21 Mobile Bar A.,q,cfa1io11, "ErivironnicntJI LJW11
, 

tice Upd,itt!", l.iirmlngham, Al, 6.0 CLE credits. Mobile, AL, Adrnlrt1l Semmes Hotel, 3.3 CL[ 
ContilCI (205) 348-6230. credits. Cont.1tt (205) 433-9790 . 
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II. Speculation ''is a highly <,ubjective 
t.:oncopt which ml!ans dl((cmnt things to 
different Investors:-' WJdc, supra, at 7. It 
arguably resulted In courts substituting 
their own Judgn,ent for thm o( the trustee. 
This, .1long with the common law rule's 
focub upon capital prescrvmlon, hns "en
couraged trustees ro lnvcM con~ervatiwly 
to avoid losses, even though ... ~o-called 
')Jfe' lnw)tmenh .1ctu.illy mc1y lncrca)e 
ovcr.:ill portfolio risk!' Id. 

Section 19,3·120.2(a), like ERISA .:ind 
the various other st11tc s111t11tes, again 
omits ,my reference 10 speculalion or 
~,1foty of caµit;il. Wade, \Uprcl, at 15. A 
tru)tCC, ln~tC?ad, Is to manage lnwstmcnts 
to "attain the purpo~cs of the ,lCCount:' 
This objective stmdard contrasts with the 
inherently subjective specul,1tlon/preser• 
vatlon of investmelil dichotomy underly, 
Ing the commo11 law "p1udent pt>rson" 
rule. W.:ide, supm, ill 12. 

Under the new ~tandard, a trustee, sub
joc.t lo the trust's objective~ and other 
rdw.inL f.lctot'!>, rn.iy !.elc.iCI an lrM.~!mCnt 
In order to Increase <.Jpltal rather than 
merely preserve II. White the Restate
ment prohibits an Investment with a high 
dPgree o( risk, even where the opportuni
ty for gain outweigh~ any risk, 
§19-.!-120.2(a) "does nol rllqulr<! th!a! con
<.luslon that any lnve!,tmenl Is l)l;!r se im
prudonl based solely on the risk 
.issoclated with 11." Wade, supra, at 15. 

The account 's overall portfolio of 
assets 

Subsection {al repre~ent~ r1nol'her 
~lgnlf1canl departure from th<! common 
law. It\ second ~cntcncc permits lnVL~l
m1m1 strategics consistent with modern 
portfolio theory and other lnvcstmer,t 

technique~ that account for the compo~i
tlon of the pomolto as a whole In terms 
o( its CM'@II risk and ri!turn. Section 
19·3·120.2(il) provh:le\, In port, that a 
tru~tec "shall consider the role Iii.it the 
lnvcstmcnl plays wllhln 1/w nccount's 
overall portfolio of assets:' (emphasis 
oddcd). This mandatory dlrrcllon is 
similJr to thot of the Wa~hing1on \tatute.Q 
The trustee also "may con'>id11r the 
gener;il PConomic condilio1,~, the an• 
tlclpJWd t..ix con~cquence~ o( the Invest• 
mc111, the anticipated durotlo,, o( the 
.1ccount and the ncods o( the 
bonoflclorles of the occoun1:•10 

At common law, while ~ome courts at 
least acknowledged lhe role that a par
ticular lnwstment playt"Cl wl1hln a trust 
portfolio a~ a whole, lee, e.g., Chase v. 
l\lvear, 383 Mass. 350, 419 N.C.2d 1358 
(1981); /11 rt! Bank of New York, 35 N .Y.2d 
5121 323 N.E.2d 700 (1970), these snme 
courts emphasized thai ., trustee must 
focus upon the merit~ of each Individual 
investment. For e>rample, a\ the New 
York Court of Appeal~ ha\ stated, "LtJhc 
fact that this portfolio ~how<.-d substan· 
tlal owr.,11 incrC?asc Iii total v,1lut' during 
tlw ;iccounllng period docs not Insulate 
the trustee from rcsponslbi lhy rrorn Im· 
µrudcnce with respect to lndlvldu~I in
vestments for which ii would otherwise 
be surchargt>d ... :· 35 NY.2cl at 517. 

The new statute, moreover. addresses 
ii major criticism of the common law 
''prudent person" rule, that Is, the par
ticul,11 concept of risk lmpllclt I 11 this 
rulo. Three oleinonts ~ummarl,:c this con
cept: (1) a focus upon the risk of los~; (2) 
a focus upon the risk of J partlcular in
vestment, rnther than a focus upon the 
overall portfolio; and (3) an isol.itlon or 
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the risk of lo~s o( a particular Investment 
from Its potenilal for gain. Note, The 
Regu/Jt/on of Risky lnvestmrncs, to ill 
least one commentator, implicltly lncor· 
pomte~ this concept of ''risk:' Wade, 
suptJ, tit 7. 

1 he common law rule'~ focus upon risk 
c1voldanc:c Js~ume~ that ,l tru~t bene
Oclary's only concern Is the possibility 
that ruture trust investment value~ will be 
fl,'!ss than cost. Id. at 8. A beneficiary's 
concern, more than likely, Is with all pos
,ib lc future value~, Including th~ pos
~lblllty that such values will exceed cost. 
Thb bUggu~t~ that, In ov.:iluatlnH an Invest· 
mcnt, ;i tru~1ec should con~ldcr the op
portunity (or gain, as well as the 
possibility of loss. In short, the common 
l.iw l~ol111es rt~k from potential return 
even though ii beneficli1ry, more than 
likely, does not. 
·nw tracllllonal focus upon the risk of 

loss re~ultlns from .i particular Invest
ment abo asi.umcs that the risk of an en• 
tire trust portfolio is merely the 
arithmetical sum of the risk~ o( it~ com
ponent Investments. Id. But "to examine 
thE' prudence of any single Investment in 
such a portfolio out of the context of the 
portfolio would bl:! akin to ex,1rnlning the! 
prudcnco ol the placement of ,rny stone 
In c1 gothlc .irch without examining Its re
la1ion~hip 10 the arch:' Klcvan, Fiduciary 
Responsibillty Under ERISA's Prudent 
Man Rule, 44 J. Tax'n 152, 155 (1976). A 
partlcul.ir investment, which at common 
law would be '1spec~1l.itlw 1

' I( considered 
,1lone, mny he "prudent" within tho c0n
text of the portfolio as a wholo, I.~. In 
llghL or Its porentlal fo1 g.1lr Jnd rhe over
all risk or the ponfollo as a whole.11 

Under §19·3·120.2(J), a tl\lstcc may de
sign a portfolio "i n such a way a~ to con
tain securities that will re;ict In different 
n,anner; to event~ which ln(luence 1he 
market, so that move1mmt downward In 
one part of the portfolio wll I be offset by 
,l corrt!sponcllng upward movement ln 
,mother part o( the portfollo:1 Klcvan, 
supr.:i. This type or portfolio "is 
theorctic,1lly less vulnerable to risk than 
,my of lrs lndividu:il components, n~ e11ch 
lnvc~tmenl is made conslderin~ Its effect 
on the overall rlskln~% of 1he entire porl
(olio:1 /cl. 

Still , neither 1ho language or 
§ 19·3·120.2(a) nor ERISA !.uggcsts that a 
tru)tQC may wholly Ignore the merits of 
.,n individual investment. For c,cample, 
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the Depi'lrtmenl of t..Jbor regul,ition, in• 
tcrprcting fRISA !>!Ill require a d11termlna· 
tlon th,ll ",\ pMtlcular investment ..• l\ 
wasonilbly dc!>igncd ... to further the pur• 
po,es of the plan, 1aki11g Into con)idcr.i
tlon 1he rl~k of los~ nnd Lhe opportunity 
for Kl]in .•. :' 2<J C.F.R. §2550.404(il)•l(b)(2). 
Court decision~ interpreling ERISA Mc 
consl~lt'nl ." 

Nor ~hould 011e nec(lssarily view the 
bt:itutc's f.1llurc to rrH.lrHlon diwr slOc.:1tlon 
.I\ ellmln,lllng this common l.iw require
ment.'' A truqtce ~hould arguably diver
sify hi~ lnve~tment~. unless the v;irlou~ 
f,JCIO,.., c•numM1tl'd in §19-3-120.2, C,R,, 
general cu,nomic condhions, the b<me
rtciarics' need~. <ltC., dictate otherwist~ 

SeC1le>11 19-3-ll0.2, like ~RISA, con
ll?mplatrs a two-step proc~~. rlM, a 
1rus1e1> mu~t lnvcstlga1e the merits of" 
pc1rtlcul,1r inwstment. Second, the 1rustec 
mubl iJ~s(•s, how 1hi~ pArti<:ulnr invcsl• 
rncnt ,lffl'c l, 1hc portfolio as J whole. 
Unlike the <.ummon l;iw rule, thi, \f'Ctlon 
leRitimlLcs thl., M'Cond step a~ part of the 
dC'chlon making process. Wdde, )uprt1, 
ill 16. 

As they exist at the time of the in
vestm ent decision 

Sub~ection (b) or the ~t.itutc d bO ~anc• 
tions the c1µplication of modern POrtfolio 
theory: "The propriety or .in invc~lml'nt 
<iecl~ion Is to bC! determlnPd by what J 

Oducliiry knew o, should hdvt' known .11 

tho time of the decision o1bou1 the In· 
hcrorll nature and P.xpectcd performance 
o( 1hc Investment, the attributes of the ilC'· 

couni portfolio, the general economy, 
,ind the needs anrl objective~ or the 
lwneflcl;iries of the accoun1 .,~ they ex
isted ill the lime of the irlve\lm<'nl dcd· 
~Ion:· l hi<; subsection do\oly narnllcls 
tlw language of the Oclawart• Jnd 
GcorKlrl ,tatutes, .ind I~ con~btcnt with 
FRISA.1• 

Section 19-3-l20.2(b) olso rctJln~ ,l kc,y 
n,pec-i o( the com111on lr1w ~tc1nd,1rd: th<1t 
,1 cour1 wfl I Judge a lrustee nn the basis 
of hi~ conduct In carryl 11~ out his invcst
nwnt re~ponslbll11les1 r.ither th.in on the 
bJ~I~ of hi~ pPrforrn.:incc or re~ults. 
Courb do not demand mf,illlbllity of ., 
tru"cc; in~tead, they mct1~ure tht> 
prudence of his action, hy hi, conduct 

at the time an lnW\tml.'nt 1, made. In re 
Morgan CuilrJnty Tru~t C.o., 89 MiM:. 2d 
1088, 1091. 396 N.Y.S.2d 781, 784 (1977). 

Unde, the co,nmon law rule, at lea,;t 
In theory, a loss of Jn lnvt.'!itmcnt did not 
automatically resuh In 11.iblllty. The com
mon law ,ull!, however, r>iovided Huie, if 
;iny, gul<l.inc.e ,ls 10 the SCOP<" or il per
mined or prohlbl1cd l1wc0 stmt>11t, In 
theory, If a trustOl' proved lh,1t he hod 
diligenlly researched und monitored 
each Investment In his portfolio, 1ha1 he 
h,1d " ration;il bt1s1s for each decision to 
purch.il>e, sell or rcrain ,1 p.1rtlcular inVL~t· 
mcnt, he ~hould not h,wc been held 
liable for a lo~~ mewly hff,1usc hindsight 
revealed that h,~ dcc.blon wa\ a ml~t,1ke. 
Rt>~t,uenie,,t (Second) of /rum §227 
comment o (1959), 5C!l' ,11'r, Starke v. 
United Sliltc~ 1ru~t Co., 445 F.Supp. 670 
(S.D.N.Y. 1978) (lrus1ee acted prudently 
even thoul!h i1 dc>cllne In the market 
value of rot.ilned stock exceeded 90 per· 
cent over a three-year p<•rlod). 

The inclusion of this li'lngu;i1w in the 
stt111.1te hopefully wlli rl•,uh in a wnewed 
emphasis by the c.ou11 .. upon the ex-
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tent to which" tru~te<~ t.ikc~ thc'lc r,,ctorr. 
Into ,1c<:oun1. In the p.,~t, ~omc cou1ts 
have given In to the tcmptL1tion of ~crnnd· 
guel»sing o;1 tru~tcc\ lnvcstm<'nt dccl~lons, 
partkularly in times or economic unccr
t.ilnty. See, C,8,, In re• C.hamberldln's 
Estate, 9 N.J. Mi~c. 809, 156 A. 42 (1931) 
(holding the tru,tre lic1blc for not forc-;cc
ing the 1929 m.irkct uash) . Section 
19-3·120 . .l(bl cllrnlnmes the rommnn Jr,w 
focui. upon lo~se, resulting, by lmpllc1t· 
tlon, from '\ pccul.it1on ;• onrl clt.>,,rly 
)hifl\ the focus to thf' proct'~~ by whl<.h 
J trustee makP~ an invc~tmcnt. 

Reliance on lhc express provisions of 
the trust instrument. 

Sub,;cc1lon (c) of srr tion 19·:l-l .l0.2 
111crcly cmphL1sl2es that thr tn"t in~trLI· 
me 111 Itself rcm,1111~ the primary ~<>urcc 
(or determining lnvcslrncnt ob)ec.tlvcs 
nnd resr on~lbilltlv\. Under subsC'ctlo,, 
(c:), "fr1]11y flducl.1ry ac 1h1s under J govcr• 
nln!l Instrument ~h.111 1101 be liable to 
anyone who~c lnl1!to~ts arlSl' from surh 
Instrument {or the fiduciary·~ good faith 
reliance on the expre\, f)rC)lllsions or such 

The l\1ark of i1 
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instrument:' Thi5 langvage I,; iduntlc,ll to 
thl• l.111guagc oi the Delaware st.:itutc, and 
1, consistent with th!! co111mon l:iw, but 
dl((e,.... significantly [rom ERISA.1' 

UndN the common lnw," 1cs1r11or may 
pormlt an lnw~tmcnt In speculative 
~ecurllle~ .. R<'~Ww111er11 (Second) or 1i'usts 
§227 comments '>, n (1959). As always, 
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a 11:'$lator is free 10 v.iry the othPrwise ap
plknblc lnvcs1rncn1 ~iandard 1n the dra(L
lng of his own in~trument. The new 
stature merely reemphaslics this poin1: 
"The st.:indards sel forlh In this scc1ion 
mny be exp,rnded1 restrlc1ed, or ellm
lnotcd by express provisions In J govern
Ing lnwumenL" A/a. Codi• §f().J.J20.2(c) 
(Supp. 1989). 

Section l9-3-l20.2's cllmlnJtion of 1he 
com1non law forus upon .ivoidlng 
speculation and prescrvlnH capital 
Mgunbly cl<!v<1tes the Importance of the 
tC"rms of the trus1 Instrument. Wade, 
~upm, ill 6. Under the cclmmon law rule, 
even the express terms of J trust could 
bo overridden by the prohibition on 
Sl)l!c:ulatlon, where, "owing 10 circum
stances not known to lhC? ~culor and not 
c1nliclpatcd by him," the making of such 
Investment d(!fealed the trust's purpose. 
l~cstatcmenr (Second) or Trusts §227 
comment w (1959). 

Th e retenti on of assets 
Subseclion (d) of§ 19-3-1.20 . ..!, which i~ 

similar 10 the Cali(ornl.:i ~tatul(!, also 
ropmbl!nlS a shift from the common law 
"pr uden t pl:lrson" rule. At common law, 
ii 1rus1ec mu~l se!II an Improper Invest
ment rcgMdloss of wh1ither ht> received 
it al the creailon of the 1ru5t or whether 
It wil~ prudent when Initially made. 
Wade, supr.,, al 4. He mu~t continue to 
monitor it~ performance and dispose of 
11 If subwquent circumstance~ render thei 
Investment unsuitnblc In light or thC! 
lrusl'!i oblcctives, a~ wel I as 1hc lnvcs1-
mc111 str,1wgy employt><:I by the LrU)tec. 
There w.l\ of rour~e •• ,n cxc<•11tfon to thi$ 
rulr: where the 1rust lnwument com• 
mnnded the trustee to rcl,1ln an existing 
lnve\tmt>nt. Wade, supr.i, .it U. 

UndN 19-3-120. 2(c), ,l trustOI! "may 
without llablllty continue 10 hold propl!r
ty recolvccl Into an accounr .:11 il!t lnccp
tfon ... lf and as long a~ the fiduciary, In 
1hc C><C'ICise or good fai1h and of reason• 
able prudence, m,1y c:on~lder 1ht1t reten• 
lion to be In the best lntero51 o( the 
.1ccoun1 or in furiher.:ince of the goals a( 
1he g()V('rning ins1rumen1:· Thb pmper
ly, sfgnJrrcrintly, "may lncludc ... stoc:k In 
the fiduciary if (ii is] o corporation ... :• 
This tt>mrcr!t 1he common law rule that 
a trust<'<.' must dispo~c of an "improper" 
11~se1 unless the trust lnstrum{'nt ,;pecifies 
01herwise; now, a 1ru~tct1 mcty make a 
good faith clerermination th.it retontion 

I he A/(lbami! Li1wy1.•r 

SCM'S thE' ilC:count's inl{'rests or further.; 
the trust·~ goals. 

lhl q ,c•(tion of the statute i~ c1bo con
sbtcnl with the (RISA. Al> onu court hru. 
stotcd, " lw]c havo no doub1 1h,il under 
the 'prudent man' rule, which is codi(ied 
In ERISA, thE> trlistee\ herr hove ., duty 
within n reasonable time nftllr ERISA took 
effect 10 dispose of ,my part of the trust 
cstalc \vhich would be Improper lo 
keep:• Morrl!>}CY v. CurrJn, 567 f.2d 546, 
548-49 (2d Cir. 197n. 

Retro acti ve appli cation 
Finally, subsection (0 or 19-3·120.2 pro

vide~ thilt "this section $hall ilpr,ly to ilfl 
(iduci;iry relations now t•xistlng or here
after creau.>d, but only 10 lht• Oduclary ac
tions or lnadion~ oc:currinK afrer the 
crfoc.tlvc date hi:!rcof: Thi~ is slg11fflc,1nt 
bcc.,uho 0110 of the other m.i)or rrust stat
utes In AlabamJ, the Alab<1mil Principal 
and lnco111c Act, as co<ll(iccl atAl.i . Code 
Ii 19·3-270 et seq. (19841, is im,pplicable 
to trust, cwat('d prior to 115 eff<>ctiw date. 
.S<Jc Cnglund v. Fust Nat'/ 8.ink of lJmn-
1ngllt1m, J81 So.2d 8, 10 n.l (Alo1. 1980). 

The 
Alabama 

W,Li~rary 
Expert-sf stems 

To A$s)mble 
Doctmtents 

Thu~. fiduciary actions or Inactions are 
subjc-ct to sectloo 19-3-120.2 <.wn if the 
tru\t was created prior 10 'vlay 16, 1989, 
1hc effpcllve d3le of 1hat sclllon. 

Conclu sion 
Scc.1ion 19-3-120.2 repre,ent5 a signifi. 

cant dcpMturc from tht! common law 
"prudl;'nl person" rule. fh~t, It allows a 
tru~tee 10 make a partlculor Investment 
In the cc,ntext o( other inves1mcnts1 and 
allows ,1 trustee to account for both po· 
tontl.,I ij,1fn~ and loss<!~. Second, the stat• 
utc cllr11inate~ th(! common law's focus 
on .ivoidlng spocularion and preserving 
tht> 1rus1 corpui.. Third, thl! ~1,1tu1c, It is 
hol)(.'cl, will result In c1 rcn<.'Wt.>d focui. by 
the court~ on the proc.c:.s by which 
Odud,uler. 11ctually make lnveMmcnt d(!. 
cislOt1b. rlna lly, 11 reafrirms thnt th e key 
to divining .i testator's ln1en1 i~ the trust 
ln~1rumcn1 it~elf. While 1hc ~latute esmb
lishes the ~tanclard by which a court 
~hould Judge a truMee\ c;onduct, n testa· 
tori\ frc-e, as always, Lo prOllidc dire<.1ions 
to the contrary. • 

Prt•1mn1 simple or cumplrt will., /11 
111i1111tes with AJt(Jmt')'~ 'C<Jnip11rer Net• 
work ,fo/f wrm•. Th(! .1r11tr-speciflr 
programs w·k multlpli!-f'lwir<• ondflll· 
l11-rhe-/Jla11k quest/oi,s, rlic11 rnmpnse 
wilm·t·tl dom1111!1/ls which m11 '" ' cdit
c•d 111ith your IBM-ro111p11tlbll' word 
pmct',f.l'ing .wftware. Ulrr frit'11dly. "" 
ctm1111w1d1· ro learn. 

1 he WIil~ 1,lbrary·~ wide >'urlcty ur 11ro, 1,1011) 
lucludc,: 

• Suputt11~ d1s11o~h1011~ of 
pcr~oout cfll:cL~ 1111d rcully 

• Orontlng nmJ cxc1cls~ nf 
pmvcrs or nppoln1111c111 

• Cmlll CtJUl\'ilh:n~)' lfll\l~ 

• Mori1J1I dcduchon II UNIS 
wllh Q'rlP prnvl~lons 

• Purehu~c ol unnuitlc., • C11,h bcquc,1, 
• 01hcr types ot dlNpo,111011,. 

'I he 11ro11ru111, ulw 11rcp11rc: 
• LIV/rt!! w1llthwmio11~ • r,,11'111ly lt'o:C Jfl1Juv1L, • l:J1ccu1ton chccklM• 
• !\,wen. of atttlfncy • ru.~ct ,ummI1nc, • Client 1n1ervtcw 4uc,11t1nn•1rc, 
111\' Will& L1hl\lf\ I~ 1111ly 1111enr IS ,u11e-•pc,cin~· l1hn111c, by ACN, tr11:lud1111r IJllrr Vl,•o, i ·ru, r,; 
111111,..., Cnndo nnd C11111'l l<cal E.!.rnt, Slll.l!li Co111ruci..; 00,ce nnd S1ort1 l,t O\e !(Ider~; Ncl 
Lcas~s: Llmllcd l'ur tnc r.,hltlt; Cnm'I Mor11tn~c•/Ue...d, urTru~t I Ou)i11v~, S" l~.~I Sc1mrn
tloo A~rcum,1111i1 Sltllrtthnhlcr Awrecrnent<; u11d nlOl 'C, 

- -

Only $200 each, with free 11pd11ks for the 11rst y,•nr. 

C11ll lkrr111:c W1llinm, 01 800-221-2972. Specify s14• or '.\W d1,~. 

E_,celslor-Legal, Inc:· 62 Wh11~ Si .. Ne,.. York. NY Wllll.l 
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Assessing the Legal Needs of the Poor: Building 
an Agenda for the 1990s 

Kenneth W Battle~, Sr., ll!ceivecJ his un 
dcrgmd11,1tC' dl'gree from the Uo/vcrslty 
of Alabama tn Birmingham and his /aw 
degroc from Cumberland School of /.1"~ 
/ /c ,~ currently a sole pmct it/oner In 
Birmingham, ancl Is chairperson of clw 
A/di.Jama Swc,• Bar Commi<te@ nn Acccs~ 
10 Legal Se1v/rcs. 
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by Kcmnl!th W. Oolllcs, Sr. 

This Is the third and fln.:il ;irtlcle In the 
thrce-piln series of artlclcs by mr.mb1n·, 
of the Alabama S1.11e Bar Commlllcl' on 
Acc-e~s to Legal Services. The flrc;t arllcle 
dcjh with the legol needs ~urwy for Ala
bc1rnr1 c.onduc.1ed by Oi1Vi~. PrnflC'ld & Aor
soclc1tos and the res11lts of lhdl survey of 
the poor. Tht> ~ec-ond artlcll! dcjll with 
the aspe.C1 of the survey with reg.:nds to 
member. of the! b.u, JudlclMY ,,nd ler,ial 
service~ omployccs a"d thoir perception 
of lhu leg,11 needs of rhc poor within this 
~tr1te ,ind how those 11eeds ;ire helnK met. 

This article will dlscubs the proposal o( 
this committcr 10 the bar and board of 
bar commlssiont>r'>-lhl! Voluntce, law, 
yer Program. 

The bottom lint! or the legal need~ 
~urwy wa~ what many l.:iwyer<. have been 
r1cu1ely aware or ror many yea~-lhl! ma
jority of the lcg.11 need, of the poor ,lri:! 
not being met, It Is cvidrnt that the cur
rent system does not 11nd ca11not meet 
:ind h,rndle the wowing number of legal 
problem~ faced by the poor segment of 
the population. Then! Ml.' a number of 
lawyer~ In private pr,JCtlce who contri· 
bute sub~tantlal time and ri>sources each 
year through variou~ means. Including 
organized programs ~pon,oroo by local 
bar ,bsoclatlon, or ~.cgal Serv1Les pro-
15rams, and .1ssls1 the poor with legal rop
resentarlon. Thr~e l11wyers ~hould be 
recognl1ed ;in~ ;ipplr1uded for their work 
in this art'la bur m.iny time~ they go un
noticed by the m.ijorlty of us. On the 
orher hand, there arc ,1 number of law
yers who havl! the dc~it!' 10 assist lhe 
poor with their legal problem~ but feel 
lacking In knowledge In thi~ area, those 
who do Mt realize the enormous need 
or legal osslst.:ince to the poor !.l!gmcnt 
or the population, and rln,,lly those who 
do not c:;irt>. In rcwnl years, however, a 
~ense of profcsslon,11!&111 h.is been re
kindled and lawym~ hclw il desire 10 de
vote a portlOtl of tholt efforts In providing 
legal assistance to lhc poor without ex
pectation of flnnnclol p11yrnent. 

This commlnec w.i~ ch;irgL-d by the bar 
LO "review, evalunte t1nu foslcr thu dL'

WIOpmenl o( pro bono pul,l1co programs 
designed to o~~ure acce•s to legal ser
vices hy those citttcm of Alabama who 
cannot afford them." Thi! '1r~t step wa~ 
the ~urvey to abi.l!!.) the leg.ii needs of the 
target group-those clll1rns who cannot 
afford legal services. The second Sl!!p wai. 
to lnvcstlg,11e, ev.iluat~. ,l!>&Cs) ,ind 
crilically roview other proBrums which 
have been lmplemt'nted In other ~late& 

to the need~ ilnd llmllatlo,u faced by 
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practitioners in this state. The third step 
wab 10 dewlap a progr;im 1hnt would 
mecl 1hc legal ncc-'Cls of 1lw poor ilnd be 
11 functional and viabh.? fJrogr.im through• 
out 1he enll re stoic. The fourth ilnd final 
step w11s to implement the progrilm. 

rhe committee hab .iccompllshed 
thrcr o( the four ,tep, outllncd. The re
sult o( this work is a program cntitlL-d the 
Volunt('t>r Lawyer ProgrcJm. The basics o( 
thl~ program were discubst.'d with lt>aders 
of lhc b<1r ,mrl judlclnry In M11y and met 
wl1h .ipprowil and encourngemenl. 

The fourth and final step, 1he lmple
muntatlon of the program, 1~ now In pro. 
gres\, The board of bar commls!iioners 
in July adopted a re~olutlon mtlfylng the 
Volumeer Lawyer Program. The sc.irch is 
now being conductt.'d 10 wlec1 J htate 
coordinator (or rhe progrc1m. The coor, 
dln;itor will work through 1he omce of 
the Alabt1ma State Bar. The Job df!scrip-
1ion and requirements or 1h«:! M,lle coor· 
dlnator arc de~cribed elsewher11 In thi~ 
b~ue of the l..1wyer. 

rhe need for a Volunteer I ,1wyt'r Pro
gram h;i~ been rccogni;,od in this st<11e 
.ind ac:ros, this country (or ~orne time. 
M,iny st,lle~ have adopted nnd imple. 
mentod programs of simll.,r miture to 
meet 1lw needs of those pcl'\ons unable 
to Jfford a 1,Myer. Some st,llos have re
vkwed Jnd dbcu~sed the po!>!>lllllrty o( 
.i 1rmndatory requ irement 1ha1 each law
Y(!r devote a portion of hi\ or her time 
to provldt> legal assl~tilnce to 1he poor. 
I lowcwer, no state has adopted ii mJnda
tory requirement al thl~ lime!. 'Two of our 
neighboring \t,;1tes, Ml!,sisslppf and 
GeorglJ, have a volunteer program 
presently operating. 

The Volunteer L.1wyer Progr.im devel· 
oped and designed for Al;ib,1mo will 
build upon the local pro1.4ram!> now In 
Pl<lt't' In the urban area~ r1nd utilize this 
groundwork to expand to tho~e areas of 
the st.it1• not covered under the curront 
prowams. The VolurHccr Lilwyer Program 
will utlli,w a ~lilte coordlna1or 10 oversee 
thi~ program throughout the sr.-ite. The 
coordinJtor will assist the lou l bar 
11ssocln11ons wilh lhe dev<•lopmeni of 
new volunteer program\ volunteer re
crulrmc•nt ond training for the volunteers, 
and provide technical ,mi,1ance and 
support. 

The program will entail c1 number o( 

different ,IVenues to create ,111 Jrea of in• 
teresi for the lawyer while providing 

The Alnl>..ima I 11wyer 

much needed legal assistance to thl;! 
p0or. Soml! p0~slblli1ie~ Include iJrea\ of 
!tpccl.il nc<.'CI or special client l~suas, 
specialty panels of pank:ul.rr interests of 
1he l;)wyers, providing spccl,lllzed !rain
ing 10 l,1wycrs outside their normal scope 
or practice, providing tr.ilnlng sominars 
In conjunction with Ct E proglilms for 
credit, cJnd providing mentor panel\ of 
experienced lawye~ who would a~s1~, 
volunteers with par1i<.ular problems or 
que~tlons. The program wlll allow a law
yer to obtoin valuable experience In un
fomlllor oreos of the low whllc providing 
the trnlning and ~uppori not Jvarlable 
elsewhere. The lawyer can benefit as 
much or more from the pro14r.im a~ rhe 
client. There are unllmit<.>d po~sibilltles 
and po1enrtal fo, ihls progr,1m through 
the knowledge, dcdlca1lon ,Ind ruhources 
of the l;iwyers In this stole. 

The success of the Voluntc,,er I awyer 
l'rogmm will depc"d upon the lawyers 
of the ~late. The succe,s o( this program 
will depend on the attitudes, the profos
slonJlism, the desires and the concerted 
e((ons of each lawyer who is a member 

of the Alabama State Bat. The effort~ in 
other state!. h.M! met wllh v:irl<.'CI succe!.s. 
Tha succl"ss has been d~c to a large 
degree to the percentage of p;:inlcipatlon 
of the volunteering members of 1hose 
~tiltu bar ,mocirHions. Th<' complete suc
ccs~ or 1he Volunteer Lawyt>r Program in 
Al,lbJma will be accomplh,hed only 
when ench member or the )lalC bar is 
also a member of 1hi~ progr<1m. A~ pre
vlou~ly s1a1ed, the solution wo s~ak 10 
this unmet need of the legal needs of tho 
poor must h11ve lhe svppo, t of n 11 seg
monls of the bilr 10 be successful. There 
mu~I bt• ., rooperatlve cfforl by each 
lawyer to enable this progrnm to br a 
succ.css and pfOVid~ legal asslslilnce to 
those who need it rno~t. 

The challenge ahead for the program 
and for e.:ich lawyer ln thlh MJW Is 10 re
l urn to being ri professional In 1hc rrue 
~<mse or the word .:ind volunteer ro be
come cJ p<1r1 of this worthy progrJm. If 
each l.1wyor devotes a ~m«II portion of 
his or her time to this effori. the results 
will be overwhelming and the rewards 
gre,ll. • 

At Union Bank, Trust Is Our 
Middle Nrune. 

Offering Solid Trust Service Since 1901 
I lrni•y A. l.t•wl11•, Pn·sldcnt I ChM l·;xm,11vr-OtRcl'r 

Hobrrl It Kolly, t-:x~culivl• Vl~r PrP@id1•11l 
J1unt~ (i I l11w!1111rnc, Jr., Sonlor Vtn• l~'t:Alclcnl·Tru~t~ 

I UNION BANK& TRUST COMPANY 
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Pass the Torch 
by Margaret L. Lathum and Jan Loomis 
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The Constitution of the United Scato~ 
of America wa~ drafted between M.iy 14 
and September 17, 1787, and bec,1me op. 
erativc In 1789. It Is the oldest written 
constitution now it1 effect. 

The drafters of the Constitution were 
seeking 10 creote o government to pro· 
tcct us from foreign enemies, to fo~ter our 
general welf;ire and c;ommercial clevolop
ment and to presarve peace lntomally. 

A lot of childr!:!n feel they are Ori the 
outside wher1 lt comes to our system of 
law .ind government. I( we Jre vble to 
educate young students In law and 
government at an e.:irly <1ge <111rl they 
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become t1ctive1 law-iihidinx citizens, then 
we haw posltlvuly afrccted 12 percent of 
ou, present popula110,,, who wi ll be 100 
percent of our population tomorrow. Fur,, 
lhermore, studies indicate law•reltlted 
erl11cotion hJs been a strong Factor In 
1uvenile delinquency reduction. As an ot• 
lorney, you lwve the opportLlnity to pass 
tho torch by educ:ailng young people 
within your commu11ity. 

/\ law-,clatl:!J educa1lm1 .-issociatlon i~ 
a formallzecl network of educational, 
ll!gal, law enforcement .:ind community 
leaders promoting public knowledge and 
1,mc:lerstancling of 1he law ilncl civic re• 

sponsibililles through the schools and 
communities. 'l'he At3A, Alr1ba1na State 
Oar, Alabama's Administrative Orflce or 
Coul'tS1 Cumbcrl,111d School or Law, and 
J-in Loomis (rormer teacher In the Je((er• 
son County school system) have been In• 
strumentill In getting the rrolect off the 
ground and moving forward in Alabamo. 

/\ nonprofit corporarlon, the /\lahamr1 
Ce!11t1::r (or Law and Civic Educathl11, Inc . 
h.i~ been c:reatl,!rl wi lh iln offke localt!d 
In Cun1bt>rl.111d School or Law (or pur
poses of promoting law-rol.itcd educa
tion. The executive director, Jan Loomis, 
with 1he help or the state bnr and mem
bers, has received funding o( $40,000 
from IOlT/\ and $50,000 from the ~tate 
legislature, through the Aialxm,a Depart
mt!nl of ~ducalion 1990-91 budMel. In ad
dition, bec11usc our st.1te now has a LRE 
Ce,,tcr, which wi ll be part of lhe N.itlon,11 
Training ,md Dlsscmlnallon Program as 
a development state, 11 wil l receive 
$39,000 In O((ice of Juvenl le Ju5tice & 
OelinqlJency Prevention funding from 
the U.S. Department of Justice over the 
next five yer1r~ to ~el up progrnms ln 
luvenlle delinquency prevention. 

Thl! followin8 Ml! the ob)Cclivc~ of lilw· 
related education lo which the Task Force 
Committee ,ind 1he 0.-mter are conimil
tccl: 

(1) Ways to bul Id under-standing or our 
legal system and the found;:itions and 
princ:lplf)-~ o( our domocratic (orm of 
government: 

(2) Ways lo develop legal ~urvlval skill~ 
and provide practic;il, updawd law-re
lc1tecl infornltltio n tCl the public: 

(3) W.iy~ 10 enhance commitments to 
Justice and civic rcsponslblllll es, by 
dete, rlns cri,nlnal ond on1isocl0I be
hnvior: 

(4) Ways to develop ~kill5 in logical ;ind 
r111Alytlcill lhlnklng, medlntlon and decl
~1on·m11king; i)nd 

(5) Ways to help people function more 
effectively In their comn1uni1y. I.aw-re
lated cduc.i1io1, projl!cts pr(!Scntly being 
spor,~ored arc: 

I. Bar-School Partnership Program 
The T11sk Force Cornrnh1cc on Citlzen

~hlp Educ;itlon of the Alabama State Bar 
In 1989-90 Implemented a Bor,School 
Parinorshlp Progl'Jm in pilot 11reas-
131rmingh;im, Mobile tJnd Orwlika. fhe 
bar lenders in these arei'I~ r()r 1990-91 .ire: 
Michael Edwards, Blrmln~hc1m; Dovld 
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l'eelt>r, Mobile; i:lnd J.11110~ Cox, Opelika, 
I he Ho11or;ible Waite, Bridges, r haiiper• 
~011 or the Tilsk forc.e Commlltee on 
Citi,wnshlp fducation, and n'lomherr; are 
closely working with the director to fur
ther exp,rnd the prosrnm. 

In thr fJII of 1989, workshops were 
held in Opellka, Mobile and Blrming· 
ham. Apruoxl111.1toly 50 lilwyers llnd 50 
ttMcher~ volunte('rcd to l>ec(.)ml' pi1rt o( 

this effort to explotc way,. in which 
teacher, ,ind lawyers could W()rk 1ogether 
to imp,ovc youth educnt1011 In the litW. 

I ast y(.W consl~1ed of classroom vl~its 
hy attorney,; ncld trip, to the courthou~, 
prisons Jnd law firms; legal re~e..irch; 
l'nactment of mock 1r1.,1~ In 1h<.> class, 
rotims; dt?b.itcs 011 lcg;il i~sue~; and 
~choolwlde Jssembllus. Over 2,000 
elemcn1.1ry, middle ,incl high \rhool 
student~ ~re reached by the prcigrnm. 

II. LRE survey of the state bar 
In order 10 compile 1ntormatlon on 

law-rel.:Hed at.llvllif.>~ within tho ~1.ite. 
,woid needless dupllc.1tlon or c•fforts In 
th!~ area, nnd hJw J c~ntrallzt'd center 
with rer.ou,cc matc11.il'> on topic\, volun, 
W8r~, organizations and socif•tfC'q con· 
tributing to these ol>Jculvc!t, a survey 1, 
needed to identify ,1// IJw-rel.1tl'd L'<iuca
tion ac1lvltit!!t, The informatlon rccPlved 
from the ~urw y will br compllc.1<.I by the 
(P nter i)11d b!tued in rllrecro,y (o,m ab 
the Alab,tn1<1 l..lw-Related Education Re
view. In ;iddltion, the lnformallon will 
bocomc• pnrt of a dot..i b<1$e for nnf!oing 
activltle~. program~. rdt>rrals, rt•fcrcnces, 
and stat,~tical analys('S o( ob1cc--tlve\ and 
goal!> ac:c:omplish<'d or to bl' acrnm• 
plif>hcd within the communill cs, 

I l l . Bicentennia l Competition on the 
Constitution and Bill of Rights 

Ourlng thr pa~I three years, ,,t least 50 
attornl'YS hilve either sNved a\ judges, 
adv,scm or coache\ to team!> compNlng 
,11 the di,tric1, \ta l l' ,rnd natlon,11 levels 
on their knowledge of the U.S. Con~tftu· 
lion ,111d Hill of Right!,. 

The co,npmition continue~ for JI lea!>! 
lwo more years. It is directed hy Dr. 
David Sinko( th"' Lnlwr- ity ol Al.ibama 
in Blrmingh,ull and c-oordinatPd by an ln
dlvidu,11 In each U.S. Congres"iiOni11 D1s
tric1. Workshops 'N\'IC held In Augu,t to 
l11s1ruct 1c,1chers how to use lhe w,, the 
Pr..•op/e lt>xl ,ind to 11:crul11eachcl'!i for rhe 
C(.)f111)ellt10n"i. 

I he A"1b,1m,1 t.iwyt•r 

IV. OJJDP Projec l 
The Center'!> granl of $39,000 from lhc 

U.S. Dep,11tmcnt of Ju!>tlcc will a,1ivc1tc 
thi, program wirhin the comn,unrrles. 
During thr first yeari we wil l selrc t corn
n,unltie~ throughout thr state In which 
to e~tabll~h advisory councils. Th11lr job 
will be to dcOne problems and P-xplore 
qr,ucglcs ,ind policy change$ which 
could hi\\/(' an Impact upon the problem!, 
of juvenile delinquency In their rcspcc-
1,w communilies. The Center will assist 
by providlni:t m,inins ,111d resou,crs for 
this projccl. 

V. Drug education programs 
l he CMtc>r will br fdmlnlsterlng (our 

dlffero111 11illlcmal LRE drug education 
program,. Th'-'Y aro: 

(1) l,1wycr/D0ctor Educ:i!llon Team 
(~ponmrl!d by 1he ABA and AMA): 

(2) Tlw Dt ug Que~tion (~ponsorPd by 
tht> Consti1u1lo11c1l Right!> ~oun
cl:illon); 

(31 Street L.iw Sub)wnce Abu\l' Prevcn• 
lion Suppl1;1n,cn1, (spon~orro by 
NICFl.l; .,,,d 

(4) Drug) In the School (sponsor<'d by 
the CL'ntcr for Civic Education). 

VI. Educational videos on law ilnd 
civic education 

The Conte, for Communiccl tlon and 
Ed1.Jc,11ionJI Technology has o(forcd to 
produce videos for llw ~tiltP biH ,,nd chc 
Center al one-reno, of th• 11~1.Jill co,t Thi~ 
m,1kes more affo,tl.ibl!! the creJtion of 
videos. I ho video will bl.' '1Wha1 does a 
lnwyor dot" rhis education tool will 
,,,~1st tcadwr. and l,,wyc~ 1,, the prusen· 
t,11ion of matPrial to the stud!!nt .. ln il 

more advanced form. 
Pl<M)~ t,1ke a few minutes Lo complete 

the surwy (page~ JS0-159) and drop ii 
In the mall. This SUJ\11.'Y wlll grt!.itly o,,ist 
your stntc• bM .:1nd the Center In e.~1;1b
li~hing ,,nd implenwntlng projoll~ ro 
m,lke Alabilma a beuc place to live. 

LRE awarenP~S ;rnd tlilin,ng work)hops 
MC' ,lval lrtl>lt• to 11nyonc. To hold .i work
~hop ln your area. c:ontact Jnn Loomb, 
Ext>cutlvo Dm!ctor, Al,1oama Center for 
L,1w and Civic Educ,ll lon, Inc .. Cumber
l;incl School or Law, uoo l.ake~hor,• Drive, 
Blrmlnghilnl, Al,1bJn1,1 35229, or c;ill 
(205) 870·2•133 • 

---

IJUSIN l~SS 
VALUArfl()NS 

employee stock ownership plAn.~ 
1cq u !sh ions/di vcstlturcs 

IIOClchOlder di1p11tc, 
divorce, • charitable girls 
CIIAICS • intangible iUSCl$ 

Contac1: 
Mitchell Kaye, CFA, ASA 

800 888,KA YE (S293) 

Member 
American Socic1y or Appraisers 
PasL Prcsldcm-Atlnnta Chapter 

The Instimte or Chnrtcrcd 
FinMciru All31yrn 

• 
Court Testimony 

and 
I.R.S. Experience 

Is your 

Collections Practice 
suffering ... 

• Lost Files? 

• Repetitive Typing? 

• Missed Deadlines? 

• Accounting Nightmares? 

• Endless Report Pfeparatlon? 

coos Ider the sirnplc solution ... 

JST Coll ection s Manager 
... a program ror your PC 

Free Demonstration 
Program Available 

JS Technologies , Inc. 
, ~ 5001 W Broad St., #212 
J •• , J Richmond, Va. 23230 

... (804) 288-7850 
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ALABAMA ST A TE BAR LAW-RELATED EDUCATION SURVEY 

Comp.:my/Flrm: ---------------------------------

Addre~s: ------------- -- --------------------
cr,y _______________________ Zip---- -------

re rerhone: _________________________________ ~ 

Areas of ll!gal expertbc: 

LRF actlvitle~ or programs In which you have participated: ------------------

In which LRE., c1ctlvltlcs or programs would you be intemsted In participating? {Check your areas of fntt!r<!~I.) 

Program 
Bar-School P<1rtncr)hip 

Bicentennial Competition 011 tho U.S. Con
\ti tution and Bill of Rights (high school 
level) 

OJJDP Project on J11vonfle Delinquency 
Prevention (U.S. Dept. o( Justice) 

Drug Education 

Education;il Video.; on Law c1nd Civic 
Education 

Description 
Serve as legal resource per.,on to .i teacher 

Judge a local, state: or nation.ti conipctil ion 
.'Ind/or coc1ch a compotlng teilni 

Serve a~ " community advisor to ass~~s 
11C'ed~ ,md offer strategies reg.irclfn1:t Juvenl le 
delinquency 

Serve as ,, resource person to exploln drug 
laws 

Serve M an advisor 

Write scripts 

Per~on.illy appe.;ir on vicleo5 

(Snmple topic: "Wha l does ;:1 lawyer do?") 

Teaching Law 10 the Public 

If a&l..ed to speak to ;i group of young people or adults, on whirh law-related topic~ would you be willing 10 \peakl 
(Check the area~.) 

Constitutlonal LJ_w 
School Law 
St.itc Criminal Code 
Juvenile Justice System 
Mock Trial 
Lego I Research (ha~ I c) 

Medi,1tion/D1~putc Resolution 
Don-ic~ttc Law 
ConsumN L,1w 
Others (Specify): 

(contlnuod 011 nr.xt page) 
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(survey continued from previous page) 

Check the grade levol(s) to whom you would prefer to spoak: 
_ Elomentory (K-5) rll~h School (9-12) 

Adult __ Middle (6-U) 

What does the general public need to know .,bout the law and/or govcmmcntl 

Other Comrnents: 

Complete and mail 10: The Alabnm,1 Center for l,1w & Civic Education 
Cumbcrlclnd School of Law 
800 Lake~horn Drive 
Birminghom, Alabama 35l29 

Time & Money 
Nothing is more important to your practice 

I he Alabam,1 St,1tf' B,1r provlcfo~ servlc:t!~ .1ncl products to ~.we you time and money. 

Mtm1ber.hip wrvrct's are available to you JI little or no cost. Thi!'>(' ~e,vfces Jre pwvided (or you cl.!, a memht>r. 

If you are interestrd In c;aving time .lnd money, call ASB 10 ohi.1111 fur ther infor r,,ation ro nc-erning any of the 
111ember-;hir ~ervices lbted: 

Car r<'nt,11 discount!> 

CLE semrnar schedules 

FAX wrvlc:c• 

E1hlc~ opinions 

Grnup hospllai, di~ahility and life Insurance 

L.iw of(kf' consulting ~crvkt• 

LJWYl'f referral 

L<'giql,1llve 11rwqlener 

LEXIS 

Profe~sional journ.il 

Report~ of Alabamd Supreme Court dl!cl~ron\ 

Section, (14 different arn,,~ of r,ractlcel 

Substance ahu5e asslstanre 

TrJvt•I programs 

ASB • Alabama State Bar• (205) 269-151 5 
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Legislative Wrap-up 

Alabama Uniform Condomi,,iurn Ac-t of 1991 
In 1964 Alabama enaC(ed our flr~t COl'ldomlnlum Ad 

wlLh rcvislo11s In 1974. The Legislature enacted a new Co11-
dornlnlum st.itutc, Act No. 90-5511 which is pattcrnecl after 
the draft or 1he Uniform Condominium Act proposed by 
the N[ltlonal Conference of Commissioners on Uniform 
Stote Lnws. This bill was sron sored by Represent.<1tive Jim 
Ccimpbell and Senator Ryan deCraffenrled. It ls the result 
of work bt•gun In 1982 by a drafting committee of the In· 
stilute chaired nrst by Albert Tully and then ~. It Peebles, 
both of Mobile. Professor Gerald Gibbons of the University 
of Alabama School of LdW served as chief draftsman. 

This new Act governs condominiums created after Jan• 
uary 11 1991. This ricw lnw Is prospective and its appll· 
cation Is limited to those condominiums with more than 
four units. As to existing condominiums, the "old" law 
remolns Jpplicoble, HO'vVever, arne,,dments to existing con• 
dominlums must conform to the "new" law. 

The following Important new provision~ concern the 
"Crearirm of condornlniums'\ "plat~ and plan~·: "manage
ment" ,ind •condominium purchasers". 

Creation of condominiums 
When all lhe units are ~ubst .. mtlally completed as evi• 

denced by an Independent registered engineer or regls· 
rered architect, the declaration may be filed with lhe judge 
of probate. ThP probate office will keep on file in a "Con
dominium Book" a copy of the decl;iraUon of condomin
ium, all drawlnKS, an1endmenl$, ceriiric:ate of completlon 
or iermination or olher like a111cnd111e11ts. 

The decl,;1ratlOl'I must contain: the name of the condo
mlnurn which must lndud e the word "condon1lnium"; 
legal description of the real estate; number o( units; 
description of the boundaries of each unit and limited 
common areas; and a description of development rights 
reserved to be exercised at dif(eren t times or under certain 
conditions. Any restrictions on the use, occllpancy or leas
ing and the sales price musi be 1ndicated1 as well as any 
easements. If lhc d1;?cl,w1nl reserves any units lhl~ rcsorvt1· 
tion must b~ rnatJe knowh. Other 1r\attQr~, such as tho 
voting rights, sales o(tlcc, association omcers and board, 
Jlso must be shown, 

by Robert L. McCurley, Jr. 

Plats and plans 
Plats and plans arc o part of the declaration, Each plan 

must show: (1) the name and a survey or a general 
,;chematlc map of the entire condominium; (2) 1he location 
Md dimensions of all real estate not subject to develop
ment ri1:1hts; (3) a leg11I tfoscription of ,my property subject 
to developmen1 rights; (4) encroachment~; (S) easements; 
(6) loc:atlon and dimensions of wrtlca l and horiL011tal unit 
bou11dari<!s; (7) distanco between i10n-contlguous parcels; 
(8) location and dimension of llmltcd common elements; 
Jnd (9) Improvements: nriy contemplated Improvements 
must be labeled "MUST BE BUILT" or "NEED NOT BE 
BUILT", 

Management 
Tho unit owners association must be Incorporated and 

may have the fol lowing powers: (1) c1dopt bylaws and regu• 
lotions; (2) adopt budgets ond collect assessments; (3) hire 
agents .ind employees; (4 ) Institute and defend litigfltion; 
(5) mcike contracts; (6) regulate and maintain the common 
areas; (7) make Improvement~; (8) convey real .1nd personal 
property; (9) make lea$e5; (10) Impose fees anc;l charges; 
and (11) levy fines. 

The de\/f!lopcr must 1ermlnatc control after 75 percent 
o( the units arc sold, or two years after the units ore ceased 
to be sold. There are then provisions for unit owne,·s to 
be on the board. 

Robert L McCur/oy. Jr.. Is the 
director of tf10 Alabama Law 
Institute at Iha Unlverolly of 
Alabama. He received his 
undflfgtaduato and law 
dograes from the Unlve1s/ty. 
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The M,i.od.ition is resporulb l<! for set
ling t1 budget 11ni! keeping up thl.! com
mon .ireas, and must hold a meeting at 
leaql onco a yt!ar. To enforce the ,hsocla· 
tlon's a~sessmcn1 lhc assocl11tlon has a 
lien on the units from the rim(! rhe assess
ml•nt becomes due. 

Condominium purchasers 
Purc.h,hcr~ or new unit- rnu~t be giVcn 

nn offering $lat@'lt!nt 10 11pnrise them of 
tht' condomlnlun1. Thi~ off<>rlns state
ment rnust describe lhc condominium 
r1nd number or unit~. and includP a copy 
of the declaration, plats and plans, a~ 
well " ~ other recorded co rwen.int~ and 
rc~tflc:tlon,. Furthermore, the offorlnit 
btatcmtml mu~t Include ;:i copy o( tho by
law~ and <1ny assod111ion rules, a current 
bnlnncf' sheet, d s1ah•m1•r1t of the pro
lected common expense\, Pxpense as• 
\t'~~ment for the partlcul.ir unit, any 
~mvkes which the owner must separate
ly pay, clo~ing co.-.is, liens ,inti mortgages, 

nn,inclng nvililable, warrant!('~. any re
Wit"tlon~ on ~ale or lease, Insurance 
covcr.1gc, ,oning, imd any special provl
slo,is such .is units being used .JS "tlma 
~hares•: 

The purchaser ha~ ~(!V(ln dilys to re
~dnd after sisnlng .i contmct ilnd receiv
ing ,in offering st.1tcmcnt when the 
condominium ls for rcsldcntltll 1>ur'po~es. 

On tlw resale of a condominium, the 
unit ownc>r and assoc1r1tlon must furnish 
the prospcctl\lc buyer cen,1ln in(orm.itlon 
upon rcquc~t of the purchoser. An offer. 
Ing ~tawment i~ not (i<'n<'raliy required. 

The entire Condom nlum Act c;in now 
be found in the 1990 Cumulative Sup
pl<'ment, §§ 35·8A·I thtough 35-BA-417. 
Any rurtlw, lnfor m.itlon w nt.OJ nlng ,my 
Law Institute project may be obtaii,l!d by 
wri ting: 

Alabama L.1w IMtrMe 
P. 0. Box 1425 

Tuscaloo~a. Alabam.i 35486 

• 

Don't let your 
Alabama Lawyers, 

get worn, torn 
or thrown away. 

Order a binder 
(or two) 

at $10.00 
each from: 

The Alabama Lawyer 

P.O. Box 4156 
Montgomery , AL 36101 

or call 
(205) 269-1515 

•• 
WE SAVE YOUR 
TIME . .. NOTICE 

!! ~ arnelJ 

L E G A L 

Research 

Now legnl rescurch usNls111nce 
b uvuilahlc when you 11cccl ii, 
without lhc nCCl'\Nil)' ol 
uddlng n ru11.1!111c 11\\(lClutc or 
dcr~ . 

With :1ccess to the Stntc Luw Libmry nnu Wc, tl:rw. we 
µrov,dc lust and cfffoic 111 ,crvicc. Por dcndll,u: work. we 
cnn deliver infom1111lon 10 ynu viu cnmmor, currier. 
Fcdcrul Exprc~i.. or PAX. 

Fumcll l~c1ml Rc,c:11ch examine~ 1hc ,~~uc, Lhoroushly 
thmugh quality rc,eurch. brief wrl11ng and anuly,i,. 

Our rutc, ure 1l 'UXI per hour, w11h u 1hrco hour 
1111 ll 1111Ulll. 

For Research Assistance con Lael: 
Sarah Kathryn Farnell 

112 Moore Building 
Montgom ery, AL 36 104 

Ca II (205) 277:J937 

(hr A/,1ham1.1 lJwyt•r 

The Suprnme Court Conference on Constltutlonal Law 
The Duke Unlvt!r~lly (',111mii;in Studies Center ,ll'l· 

noUIKC) a conforunce or, United Sta1es/CJn.itll,111 Con
~tltulional Law to be hC'lcl April 4-6, 1991. This event 
will bring 1ogcthcr pr.ic11lt0ners and ,;enior schol,m 
Imm Can.lda ;:ind the United Statfa!l,, and will feature 
Supreme Coun Chief Ju~tlcc A1itonlo L.im,ir of Canada 
and Supreme Court Chi('( Justice WIiiiam RC'hnqul~I of 
th<, Unhed Statt>s, .,~ well .is eight othl!r justices from 
tile two countrle\ .ind rotlrt'd Can.idlt1r1 Chlof Justlc.:e 
13rlan Dickson. The focu~ of the conference wil l be lh<' 
comparatrvc ex,11nl11.itlon of Constitulion.il Issue) In 
both countric). P,1nol topic\ will include: fedcrallsm1 

nmrnding the Con!ttllution, freedom of expression and 
dimC'nsions o( equality. 

1 he conference 1~ beln1:1 organized by ,, Joint Cana
ul,1n/U.S. committee rerr escnllng Duke Unlwr)lty, the 
fucully of lilw of Ottowu Unlvorslty, tho foculty <lf lnw 
of the University of 13rhlsh Columbia, and the Supreme 
Coum of both C;inada and the Unltcd StJtes. 

For more information, contact the Duke Universi
t y Canadian Studies Center (919) 684-4260, 
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Opinions of the General Counsel 

QUESTION: 

':i\ <liffkult \ltuation hc1s d~lopcd with our client for which 
wt1 ~ought MUldancc from the orncc> of Genrml Counsel. 

"Our cllcnt was involved in an t1utomobile accident Cnot 
hli, f,1ultl In Je((cr.,on County. He was clrivinK ., vrhlcle ln
surod by St.itc fMm and owned by h1,; ~lstm. I le was hit by 
,H1 All~t.1le lnsu,cd .:ind sought represontatlon during the Or)t 
week of June 1988. We were in conMc1111 cont,,c:t with our 
client ,:incl helped him to secure lmpo, rilnt reh.ibllltation 
trc>otmont. 

"On April 12, 19891 we ~ubmlttccl a prc-lltlgmlon demand 
ro Allstato, together with complete documentntion of our 
client'~ lnjur lcs and dan1.:iges up to th;it poinl. About the ~amc 
time, our client visited me In the office In the pre~cncc of 
SL'V<!r.ll other emplayees. He complained of con\tant p.1in .ind 
wa~ con,tantly wondering 'if it was all worth ii ' I w~ con
cerned that he w.,s sulcidal and that hi& .ict1on would fall 
If not (!fed ~o we filed a la-.AJ\ull ,,round the middle of April 
l9A9, 

"We no1101lat1:1d back and forth with Allst,ltO ,ind, finil l ly, 
;iroun<i lhc flM or second week In December 1989, Allsrnte 
• ~groctl m pay lhc pollcy limirs of $20,000. We had our client 
execute,, pro 1a11to release of the Allstilte deft•ndum, rt!St!Nlng 
rights cigalnst ,1ny other coverage or dcfcnd,mt. 

''l\(tcr the case was settlf'd anci thC! rele11%' ex<'tutcd, we 
received o lcucr from tht> ph~iclim tre,1tlng our cllent Indicat
ing that, In his opinion, our client w,1:, unable to m.in.;ge his 
own a((aJr,; .ind flnanc~. Wh1.m we had \Cttled the case and 
dlscu<,~l"rl th1• tl,sbur..cment with h,m, he had requested that 
we P<'Y all or his medical cx-pcn~c~. We represented him on 
.i 40 percent contingency contract. Out o( hb $12,000 share, 
we were reimbur;ed c;ase expenses In the amount of $247.25, 
paid 111cdlc11I lien~ In tho jmoun t or $3,930.15. ;ind had 
$7,822.GO rPmalnlng Lo pay lo our ( I lent. 

"During this time we were trying t(l mak,• ,m,mgcments 
(or him to be admitted to .i tr11uma u,111 for trCillmcnt of his 
chronic p;1in syrdrome. We were hovlng ~0111e dlmculty gel· 
ting him ildmltled to the program, so there w.is no dl~burse
ment of thc monc.,y. I had sever,11 con11ersmlons with the 
peoplt' ill the 11ospltal about him. When I discussed the 
mom;,y that wo were holding for him, I told him on several 
occ,h10nb th.it It ' looked like It would only be a few thou
i.and dollars, If 1,01 much: I had felt thnt thl:' hospital would 
charge him wh,1r~ver money hP had, so we did no, reveal 
the ..1mount or the proceeds for fear th,,t the tr.:iurna unit's 
chnrscs woulcl cii~slpate the entiru amoun1. 
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l>y Alex W. Jackson, assistant i;cncrnl counsd 

·~~ tJlks rrosre~~ed with them, because of his frJgile siluo· 
lion ilnd hi~ r,oor fimmcial ~ltua1ion, It looked ,b though~
tlonal Rehablllt,llinn would pdy for hi, p,ogram and that all 
of hi~ fund~ would be preserved. In foci, I bellfM' thill he has 
n .. -'tci~'tl considerable treatment JI the Traum,1 Program with
out h,ivlng to pay anything. 

"When it became Jpparent that he was going to be able 
to receive the trentment without spending hb own money, 
I bccr1me very uncomfor1.ible with our holcll11g his money 
in tru~I. I c,1llcd hlrn on several occasions to tell him the ex· 
;i.;t ,1moun1 we were holdlng .:ind thol the money wa~ ilVilil· 

.ible, but we ~re conccmccl about his .ibllfty 10 mana14e his 
On,rncci.. I c.ont,icwd ,rn attorney friend of mine ;ind explained 
the ~ltuot,on ond .:isked If he would meet wrlh the ti lent and 
me 10 cli~cus~ the possibility of ht1ndllns the client's funds 
.1i, hi\ coUl'l·appolnted conserv.uor. Thu client cancelled 
several oppointmenlc; we had made for hl111 to meet with the 
<'lllOrn('y. Flnr1lly. l\vo or three month~ ,1go, he did meet with 
!hi;' attorney and me and .igrccd that II Wil'o ,1 good idea for 
the ,1ttorm,y to petition the court, with thP clil'nt',; i1pproval1 

to bti ,11molr11cd by the court 10 conserve hi~ fund~. rht11 h11~ 
riot h,ippcncd lo date ,lnd the .:ittorney ha\ ~inc:c lndlcatcd 
that he docs 1,ot wonl to be involveci In thr cnsc rn any way . 

"We c;,llcd you becau~e the attornt.'y had bcun contacted 
by the die111 cmd told lha1 ht? wt1~ niatl at us because we 
would 1101 glv<> him hi~ money. I la had never requested his 
money from us but had speclflcally requested that we keep 
it so it would be .ivc1llablc for admls~lon to Lilkeshore. You 
~uggestc:d that we write a teller 10 you cfetniling thP <"ilSe and 
that 'vW cont,Jtl the clicn1 about having ii member or hi~ family 
petit ion tho court to .issist him with his affoir.. 

"The cllcnt c,1llcd two or three day,; il130 1111d I uxplc1inud 
10 hirn C'VOrythlng thr1t we had done ,1nd what our concerns 
.ire. He, a~ always, was very fruslrnted ,,bout hi., mcdlcdl con
dition, 11nd rC'sisted making a dedqlon of any kind. Al one 
point In tlw convcrq;ition, he $aid that hL• did nol tru~t anyone, 
but Ii.lier in the conver.atlon said that ho tru~tcd me. At one 
point in the convarsaiion, he asked If we could ju$! keep hi~ 
money untll he needed It. I !?)(plained that we did not feel 
comfortablu with th.it and (eh that someone in his family 
should be c1ppoln1ed 10 help him with hi~ flnancec;. I ~us· 
gc~ted th,11 the most rcsponslble person in hi~ (;imily was 
probably his &Isler and requested 1hat ~he would be a good 
choice. rte ~,1ld thi.lt he did not tru\t his .,blc.Jr ,incl would not 
trust ,,nyonr In hf:; family to be In control oi his money. 

"Dur lnll the last ~evoral weeks a11 uninsured motorist clnim 
ha~ beon wll lt!d (with the client's knowlt•clge ,ind consent) 

November / 990 



against State F.irm ln5urance Comp;iny 
for policy llmib of $20,000 and ii con· 
~t!nt jUc.Jgmcnt WJS l!n ti!l"ed in rool!rt1l 
Distrki Court. Obviously, there arc ad
dl1ion,1I monies (close to S12,000l PtlY' 
able lmmcdlatcly to the ctien1. 

"So, we h,we a client who is due to be 
paid ,,Imo~, 1i20,000 from our tru~t il C· 

count, but who is unable, according to 
physlcl,in~, to h,indle his own affairs and 
who Is unwllllng lor a11y (an,lly rr1cn1bor 
10 manage hb affairs. Wear<? uncomfon
able with this bltu.ition. Knowing what 
we know about h,s condition, we feol It 
would be wrong to disburse the money 
to him, but wt' al<o do not feel comfort· 
able talking lo hi~ family behind h,~ 
b.lck, slm:e he Is our client. 

"Please conbldcr this as a request for 
formal guldunce In this matter. If you 
hove any quosllons or would like to soc 
any documontb, please contact me lm
m(!dlatcly. Thilnk you for your c:oopcr,1-
tlon.'' 

ANSWER: 
You and your firm hall(' complied with 

the varlo1,1s provl~lon~ of Canon 9 rnn· 
ccrnlng the deposit of client funds In In· 
sured depository 11ust accounts. You h,ivc 
also compiled wilh tho provisions thcroof 
governing notlOcatlon to the client of the 
receipt of the fund$, You now hove on dC'
poslt, or expect soon to receive, neorly 
$20,000 In funds lielonging to that client, 
and you now belit!VI? that client, b,1~~(:! 
upon ,in opinion cxpre,;!ied by one of 1he 
clhmt1~ ttc,1ting ph~icians, 10 be unabll! 
to mil11agc his own affalrS and nnanc<?S. 
Your pcr..onJI observation of the cllent 
ha~ also led you to h;we concerns rcg.ird
lng the competence of the client and hi,; 
ability to deol effectively with such J sum 
of monl'Y· Under the present Code of 
11rofusslo1111/ R<•(pons/l.,/1/ty It Is conceiv
able thal thi~ infor,milion regarding thr 

rnmpctencc o( your client might be con
~tdcrt>d as a conndcnCC! or becrcl of the 
cllt>nt, the di~closure o( which would be 
embarrJ!tsing or detrimental 10 the cllcn1. 
By this dcOnltlon, disclosure of such con· 
Ocienti.il or !.ecret infom,ation i) pro
hibited .ibsen1 consent of 1he client or the 
tc!Xhto11cc of other co11dltlon~ as de· 
llnN1ted In Disciplinary RuiP 4-101(C). 

On the other hand dl~bLJrsmo111 or 
Slich a largo surn of morwy to an in 
competent diem, or one rcil~onably he· 
liCV('d to be incompetc,11, could re~uli in 
w,blt' or misapplication o( the corpu~ 
c1nd deny the cl ieni the bcnofil of the 
monw. Under the Alabama Ruh.is of Pro
re~slont1i Conduct propo~ed 10 tht• 
Supreme Court or Alabama and 10 be 
promulgated In January 1991, 1he 
supreme court recognl1.c~ rl,111 n lawyer 
m<1y1 on occosion, best serve 11 clle1n1 by 
t.1kln14 ;ic-tion that, on first blush, ml14ht 
appear to h..- adverse to tho cllenl. 
Specifically, Proposeci Rule 1.14. "Cllor11 
UnJcr .i Dl~..ibility;' provides a~ follows: 

"(a) When a client's ability 10 make 
..idequately con~idered decisions In con
nrc tion with the repre~entalion ,~ Im• 
paired, whether because of minority, 
mental disability or for :.ome other 
rca~on, lhe lnwyer sh.ill, ,h f.ir a~ rea· 
sonnbly possible, maintain a norm,11 
dlo 11t-lawyor reli'ltionship with the cllunt. 

"(b) A l.iwyer m;Jy ~eek lhe nppolnl· 
mcnt of a guardian or take 01her protec
tive ,Kiron with respec;t to n client, only 
when the lawyl!r rea!.onably belit'Vt'\ th,11 
tlw rlient c,1nno1 adequately act In the 
client's own interest:' 

I he Comment 10 Rulo 1.14 provides in 
pertinent part that: 

''If ,1 legal repre~entatlve ha~ 1101 been 
o1ppol11tcd, 1111~ lawyer should sec to such 
;:in oppolntmcnt where ii would serve the 
client's best interests. Thus, I( a dlsoblud 
cllont has !.ubslantl11I property th.it 

~hould bt' sold (or the, client'!> benefit, ilf
fective completion of the transaction or• 
dlndrlly requires ,1ppoi111mPnl of a legal 
rl!presenlatlve. In many circumstances, 
however, appolntmcmt of a legal repre
sentatl\/C mt1y bl! cxpen~lw or traumatic 
for the <.llont. Evoluotlon of these ccm
sider;11lons is o matter o( profc~~lcmal 
Judgment Oil thu l,twycr's part." 

The Comment goes on 10 provide as 
follows: 

"Rule~ o( proccciurc in litlga11on g!!n
crally provide that minors or pcr~n, suf
fering mentill dls.1blliry sh~II be rupre
!>Cnted by a guardian or next friend If they 
do not have a general gu.:irdl.in. H~r. 
dis,lo~ure of the clhmt'\ di~ilhilily can 
adversely a((cct the c.li«!nt'1, Interests. For 
example, raising the qucbllon of dl~ability 
could, in sonic cit·cumst.mces, lend to 
proceeding~ for lnvoluntory commit
ment Thi! lawyer'\ rx,sllion In ~uch Cil!ll!l, 

is an unavoidably difOc;ult one. The 
lawyer may !>eek guidance from an ap
propriate di.igno~tldan:· 

Accordin11ly, ,1nd In rccowii1lon of the 
impending change~ In thP ethical rules 
that would have &ub~1.inti,1l lmpac1 upon 
this partlcult1r f..ic.t bitu,1tlon, 11 ls our opin
ion 1ha1 I( you .ire rea~on,,bly convinced 
that the cllen1 is opC'rntir,8 under a dls
.ibillty, and thr11 the dlsnblllty is of such 
c1 nature and to such nn extent t1S 10 
materially Impede and or endtingor his 
ability 10 rt1dku dcci~ions In rc-ference 10 
the sum of money lrwolwd, then you 
may seek to have d guardian or curator 
appointed to protect the Interests of the 
client. In effect, we adopt the view ex
prl!s~ed in Rule 1.14 that ,1 l.iwycr may 
sel!k the appointmrnt of c1 guardian or 
take other pro1ectlvo .:1c1ion with respect 
to a client whl!n the lawyer rcnsonably 
bt!!llcves thaL the client cnnnot ocfoquately 
act in his own lrHorcMs. (R0-90-671 • 
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Young Lawyers' 
Section 

E ven though I know that each o( 
you eagerly awaits my Miel es 
In 7hr Alabama t.awyer and the 

words of wisdom that I Impart, I wt1nl 
to change !he (ormat (or thl~ article 
and cxp.rnd the contt!11ts. I think Wt! 

need more siamwide communlcador, 
about what each o( the local bar asso, 
cfations rs doing. I am not sure that 
the Birmingh11m Young l.11wy<m 
know whnt the Montgomery or 
Mobile Young L;iwyP.rs ;ire doing, Md 
vice versa. I think one of my responsi
bifitic~ i~ to open the c;ommunication 
and Information llnos to lot everyone 
know on a statewide level wh.it Is 
happening at 1l1c local levels. 

My gonl Is lo use this space In the 
Lawyer for communication of local 
new~, M well as srotewlde events. I 
welcome any thoughts or comments 
you m1;1y have as to the bes! wny to 
achieve this. 

Tho bar adl'n isslon~ ceren,ony wa~ 
held TucsdJy, October 23, 1990, and 
was a great success. I especially thank 
Rebecca Bryan for her hard work in 
plannfns that ceremony. As always, 
she did a sreat job and things went 
re;illy ~moothly. I welcome all 1he 
new admittees and wish them the best 
of luck in their prac::tice. 

In dosing, I leave you wllh portions 
of an t1rtldo wrltton by Judy Perry 
Martinez, president of the American 
Bar Association Youns Lawyers1 

which I think captures the spirit of the 
Ymmg Lawyer$ and cht1llenges us to 
act upon thal spirit: 

" Ralph Waldo Emerson once 
wrote: 'The high pri:r.e of llfe, 
the c;rowning fortune of a man, 
is to be born with a bia~ to ~OITII:! 

pursuit which (Inds him In om
ploymenl .ind happiness.' 

"Making the most of our profes
siom1I life i~ 11 goal that i'lli lilW
yl:!rS share. 13ut compewnc;e and 
excellence 111 our chosen fk,ld 
wil l not bring the hilppin~~~ 1111d 

personal s.1tlsfacllon Lhdt Emer
son dcscrlbC'd. That happiness 
con be achieved by gelling In• 
volved, whelher by running for 
public orflce, using your trial 
skills to represent an indigent 
person, contributing your le1-1al 
$kills to a non-profil organiza
tion or participating In bar asso
cl,1tion governmcnb. 

" Gelling involved means re• 
1urning ~umething 10 society. 11 
means c;ontrlbutfng what for 
each of u~ b a scarce com
modlty- timll- fn raturn for thc 
privilege 1ha1 socicly ha!> afford
ed us to partlclpa(u In Its system 
of Justice. 

"Thure aw 8,760 hours in a 
year, ;ind I know of no time 
sheet In existence on whk:h u11e 
could log ,ill of thosu hours a~ 
billable. Each of us must use 
some of those hours, whether ii 
be 50, 100 or more, toward utl· 
llzing our talents to help otlwrs. 

Walker Percy Badham, Ill 
YLS President 

"Each of us can find a niche, a 
way to contribute without drain
Ing r;cedcd energy from our 
professional and personal life. 
Mony community .:ind b.:ir asso
ciation projects require only 11 

few hours a month for surcess
ful completion. Indeed, the 
mg;inlzecl bar is l?);p(;.'(;ially ~en
sitlvc to proft1S$ional demands 
placed on young lawyers, ,rnd 
f.:ishlons m.ii,y pmJocts to rc
qu I re minimal tfrne com· 
mllment • . ,, 

"By taking pride ln our profes
sion, by trying to make It Just a 
llui11 beuer (or those many who 
wil l follow, we wi ll gain a great 
personal sa1isfaction. Everyone's 
contribution, 110 matter how 
small, wi ll make a difference. 
And, mosr important, 1h11t dif
ference will be felt not only by 
th!! org1.1ni7,ation or person you 
servo, but alho by you.11 

- Judy Perry Martinez 
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Recent Decisions of the 
Supreme Court of Alabama 

Administrative lolw •• . 
Administrative remedies do not 
have to be exhausted prio r to 
filing declaratory judgment In 
circuit court 
Alabama Cc•ll tdnr Servin,, Inc,, ct 

al. v. Sizemore..•. 24 ABR 2876 (lunl'.' 22, 
1990). Alabam~ Cellular Service, nloo 
a compldlnt for .1 rlecla,atory judg
ment and lr,Junctlve relief In the cir
cuit court uncJPr the Decl.irutory 
Judg111en1s l\tt. It ~ought 11 dPclnr,1tlon 
as to whether It wi.l~ c1 ''public utility" 
and, therefore, subject 10 ccrtc1ln taxe\ 
and the Alah,1m.1 Public Service Com
mission. ACS'~ circuit court .ictlon wa~ 
dlsmisst?d, the trial cour1 holding lhJ1 
§41-22-11, Aln. Code (1975) require 
ACS to cxh,lU!il Its admlniMriltlve 
remedies undt•r the Admrni~tr.itive 
Procedure Act IAPA), §41-22-1, e1 seq., 
Ala. Code (1975). ACS appealed <1ncl 
the \L1r renie court rcvcrst!d. 

1 he APA w,1~ ,1doptcd in 1981 ,1\ "t1 
rni11irnum µrocedural cocle for tho OJ>
erJtlon or all s1.11e ,1gencies when tht'Y 
tilkc actton .iffc<:ting the righb ,lnd 
duties of the public''. ihus, the APA 
~Pf!ks to make the process of rt'Vlcw 
of ~tt1te t1gency ilctlons fairer .ind mo!'(' 

Recent 
Decisions 

cfOclcnt, not 10 alter (tJQ~tantivc righu 
of (I pc~on Jffocted by i'I rule. n,c 
supreme cour1 nolL'd 1h,1t <'!llhough the 
genesi~ o( §42·1-10 lb from rhe Ten• 
nl:!~seo Code, the AIJbt1m11 Code, 
unlike the Tennessee Code, dc,~ not 
expm~\ly rrquire th,1t ,1 complalnt be 
nlcd wilh the agency before o dcclc1r
Jtory judgment m11y he fllecl. The 
supreme courr rtMqOnl'rl that the 
nbsoncc of lh,il µrovlslon Indicates 
1hat tlw AIJb,1ma Legislature did not 
Intend to m,1ke an agt.'flcy declaratory 
rulmg i'I prerequisite to ~l'eking 11 

dccl,w11ory judgment In the circuit 
court. I he ~upreme court al~o noted 
tht.1.t thl' RPvi~ed Model State Admlnl· 
strc1tlvc Pro<..t.'dures Act (1961) lncludt'<I 
no requirement that the admini~triltive 

John M. Mil/Ing, 
Jr., ts ,, member of 
the (/rm of Hill, 
I /Ill, C.1rll•r, Fran
co. Cole & Black In 
Montsomery. I le 

I~ J gr.iduate of Spring Hill College 
and the University of Ala!,,,ma School 
of I t1w. MIi/ins cover~ tlw tlv/1 portion 
of tlw tleclslons. 

by John M. Milling, Jr., 
and WIibur G. Silberman 

rl:!medies bP exhausted before• dn ,1f
recwd party could pursue a dcdJr.i
tory Judgmeni action. 

Civil procedur e .• • 
doctrine of inconsistent 
po ltions explained 
Porter v. Jolly, 24 ABR 2354 (May 

18, 1990). Portrr .ind Jolly llvcd 
togctlwr for ClVN 1wo yeors .ind had il 
ul~pute about money. Po,tcr !>tied for 
dlvorcl! .illeglng il common law n1o1r
rlagc and att.ttht-d an .iffidavit to hc.!r 
complaint which ~,.11ed that Jolly h.id 
mhilppropr!Jtcd hor money. Service 
w,1~ never pcrfoc1cd irnd Por1cr dis· 
missr>d the compl,1in1. Subscctucnlly 
Portar executed ,1nother documant 
Sttlllng thdt the financial problem\ 

Wilbur C. 511/Jt•r
mnn, of the 8/r,n
lnRh,,m firm o( 
Cordon, 5ilhcr
man, Wiggin\ & 

Child), a11ended Samford Univc,~1ty 
Jnd the Univt'r~ily of Alob.imJ Jnd 
NJrncd his law dcsree from the Unl
vor~lly's School of /.dw. 
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wt>re resolved and 1ha1 the partle:. ln
tendL'd lo marry. A month l,Jter Jolly Oled 
a declaratory Judgment action seeking a 
court de1erminatfon lhot no common IRW 
m,.mlage eJ<lsteci 11nd Pc,rler counter
claimed contending thilt Jolly had taken 
ovN $100,000 from her. 

The trial court dewrmlncd lhat there 
Wei!> no common law 01orriage and 1hm 
Porter's coumerclafm was Improper be. 
cc1u~c their prior divorcl' action wos dis• 
missed based 011 her ~t,itement tha1 Jolly 
owed her nothing. ·1 he cour1 ruled Porter 
cuuld nol take such lnconslsteni posi
tions. Porter apoe.1lcd ,:llld the supreme 
court rl'Ver..ed. 

The! supreme cour1 stated 1hat while 
Al.ib.1ma recognizes the "doctrine of in• 
con~lstent posilion': that doctrine ha~ ,1 

number or limitations: 
A number of llmlla1fons upon, or 
quall(icatlons of, tho rule against 
as~umlng incoliSl~tent positions In 
1udic1al pro1eedi118~, have been laid 
down. Thus, the following have been 
cnurru.!ratc..-d clJ. essentials to 1he est.1b
llshmont o( c1n estoppcl under the rule 
thm .:i position t.iken In .in eilflier ac
tion estops the onE' t.iklng $UCh posi
tion from assuming an Inconsistent 
position in a later llt."tion: 0) the lncon
~i~tent position fl~t at.sertcd must ha...c 
been successfully mafnt.lincd; (2) a 
Judgment must have been rendered; 
(3) the positions must be cfe<1rly in· 
consl!itont; (4) the parties and ques· 
tlons must be thC' s.1mci; (5) the party 
cl.1iming esloppel mUbt have been 
misled and h~w chnnKL'<l his posluon; 
,md (6) It mu~t appear uniust lo one 
n.trty to permit the other 10 change. 

Thus, a party may not assert the 
defense of JudlcJal cstoppel or a prior in· 
consistent position unless It is demon
m,11cd thal the party ngRlnst whom the 
estoppel is sought to be impo~ed actually 
procured judgment In hlb favor as a result 
or the lncon~istent position tJkcm by him 
in the prior proceeding. In this case, the 
prior divorce action did not go to 
Judgment. 

Executors and administrators ... 
relation back as it relates to 
§43·2·22(a) 
1 lalyfleld v. MO<ltel. 24 ABR 1729 

(lune IS, 1990). Downs, a resident of 
Chilton County, wa~ fotally injured in 
November 198:; In Chilton County by 
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Moates. Crenshaw, an Illinois resident, 
wa~ appointed administratrix o( the 
decea\t.td'$ ~ta te. In S<!ptembcr 1987, 
Crenshaw Oled a wrongful death action 
In the circuit cou1·1 aKaln~l Moates. 
Moates moved for summary Judgmont 
conlendlng thal Crenshaw wa& dis
quilll(ied under §43·2·2 2(a), Alabama 
Codt• (1975), to ~Ml a& administratrix 
bec.1use she was not ;in Alabama resi
dent. Moatec. al~ challengt'Cl Crcnshaw's 
leltcrs of admlnlsiratlon In the probme 
court ,md the probate court revoked the 
lf'lter.; ilnd appoint<.>d I lolyflold. The cir• 
cult court entered summary Judgment in 
favor of Moates finding that Crensh<1w's 
appointment was null .ind VQid because 
she w.1s a non-resident and further find
lnK that since the apPofntmenl wa~ null 
[Ind void, Holyfield's rPCen1 appointment 
rind Amended action could not relate 
bark becau~e tlwr'i! wa& nothing to relate 
hack 10. I lolyflcld appcJlcd ond the su• 
preme courl revcn,ed. 

In a case of first Impression in Alo• 
bama, the supreme court was asked to 
determine whether the net\ of an admin
islmtrlx who is "duly appointed" ;ire v()id 
or voidable where lhe ;iclmlnistratrix Is 
,:i non-resident and dlsquallflcd by 
§43·2·22(a). The supremo coun noted 
that the probate courl o( Chilton County 
dearly had subject ,.,,mer Jurisdiction to 
Issue the letters. It is also clear thilt when 
th<' foci of re!iidence doe~ not exist, the 
grnnt of letters is not void, bul memly 
vold.iblo. As Q genc~ral rule when a court 
that ha!. jurisdiction over a case renders 
an orro,,cous judgment, thJt Judgment Is 
not void, but voidable upon a direct at• 
tnck oron appeal. There Is nothingjuris
dictloMI about §43·2·22. Violation or 
that Matute is simply inrorrl'ct applica• 
lion or the law, S\Jbjec1 only to a direct 
.iuock ,,nd/or appeal. 

Insurance ••• 
an L&S Roofi ng applied 

Shelby Steel Fabricators, Inc. v. United 
Stt1(es Fidelity and Cunr.inty Ins. Co., 24 
ABR 2l62 (May 18, 1990). Shelby Steel, 
n steel fobricator, w,1s sued In 19a4 be
cnuse the steel support ~tructure it 
fabrlcnled colfapsl!tf. USF&G ln!tured 
Shelby Steel under a comprehensive 
gcner.il liablllty pollcy. Shelby Steel 
notified USF& G of the suit and USF& G 
hired a law firm 10 defend. In March 
1984 USF& G sent Shelby Steel r1 form 

non-waiver agreement. Shelby Steel's at
lorney al!to rocolvcd a copy of USJ!&C's 
letter to the defense Orm st.iting that th!! 
dcfcnsc was under ;i non•w<1iver agree
ment, From March 1985 to June 1987, 
USF&G had exclusive control or the dc
ff'nsP and never con~ultcd in anyway 
with Shelby Steel. Twenty-nine months 
after undertaking the dciense, USF& C 
sent Shelby Steel a reservation of rights 
lcttor thai denied covcragf' based on 
policy exclusions. The denial of c:OVl!rage 
was bosed on facts i!lleged In the com
plolni. Shell~y Steel {lied ,, declaratory 
judgment action and lhe lrlJl cour1 ruled 
in favor of USF& C. The supreme court 
rovcKcd. 

Applying the l.&5 Roofins ca~e. the 
bUprcmc coun stated 1ha1 USF& C mu)t 
meet its "enhanced obligation of good 
(alrh'' In orcier to deny coverage pursuant 
to ,1 re~ervation of rights. This obllgation 
Includes keeping the lmured ;ippri~ed 
or the c;tatus of the Cd!.Cl. Since USF& G 
failed 10 meet the obllgJtlon, it must in· 
demnlfy Shelby Stael from any liability 
In 1he underlying action. If an insurer m· 
tends to defend a case pummnt to a non
wolver agreemen1 or II reservation or 
rights, then that in~urer not only must 
provld(! notice to i~ Insured o( 1ha1 fuct, 
hut abo must keep i~ lmured Informed 
or the ~talUl> of the CdSC. Since Shelby 
Steel\ pcr..ondl attorney Wcl\ also notified 
of lhc no-wc1i\l\1r, the sup1eme court deter
mined that the form non-waiver was ef
fective. 

Torts • .. 
pi.ychiatri st generally not liable for 
pati ent's attack on third party 
Morton v. Dr. Prescott. 24 ABR 2613 

Ounc t, 1990). Prescott, ~ psychiatrist in 
private practice, admitted Hunter to 
Jac.kson i tosplt.Jl following an altercation 
wllh another patient at a medical health 
lrciltment facility. I lunl<.!r received treat· 
ment and was rolMscd by Dr. Prescoll. 
Th" follt?,Ving day, 1 luntcr ass.iuhed Mor
ton. Morton filed ~ult c1galnst Dr. Prescott 
,1lleKlng thJt he had negligently dis
charged a patient who ilssaulted him. 
Morton's claim w11s dismissed ;ind heap
pcols. The supreme court afflrnied. 

In Oonahoo v. Stat,•, 479 So.2d 1188 
(Ali1. 1985), the court held that In order 
to e)labll!.h llabllity on the p.Ht of state 
ofOclals, ,, plainti(( must plead and prove 
1hat the orficlals knew or should have 
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known that an agressor might be a 
dnnger to a spcdflc peMn. The supreme 
court reosoncd lh,11 although Donohoo 
concerned on action against stmc or
ftcinls, its rationale is uqually applicable 
to thb case. Hunter made no specific 
threat of hMm to the victim or 10 11ny 
lcil'ntlftablc group of which tho victim 
might ha'V(! bctln a member. Unlcs~ .1 p11-
li<•n1 makes spcdnr threats. the possibility 
1ha1 he may In f.ict Injure ,ino1hcr Is 
Vdgul!, speculative and a matter o( con
jcctur<.!. Once ,pecific threat~ aro ~r
bali.i:cd, lht!n tht' po!tslblllty of harm IC> 
third person, br'C'omc (orcsec.1ble ond 
1he psychla1rlst'6 duty arises. 

Torts ... 
Dram Shop Act discussed 
rile Bootli, Inc. v. Miles. 211 ABR 2790 

Uune 22, 1990). Mlle~ wa~ injured when 
tlw car he Wil) driving collided with 
Gilmer. Cllmcr had bee,, to The Booth, 
a bM. Sewral wllnesscs 1c~11'1ed !hill 
Gi lmer appe;ired ln1oxlcatcd while In 
The Booth. Mlle'!~ su<'d Gilmer ,ind rhe 
Booth under §b-S,71, Ala. Code (1975). 
Mile~ testified he Incurred approxlm,11ely 
$1,800 in medlcJl f!xpenses, that hi'> car 
w,1!, d11maged, ,md that he was nol .iblc 
to work. Prior to trial, Ml le~ e111t,rvn Into 
a pro tlln(o se1tlen1t'nt with GIimer for 
$15,000. The case wos tried J\ to lhe 
Booth and 1hc Jury returned a vcrdlet for 
zero cornpom,, tory domagc!> ,ind 
$65,000 punlllw d11m11ges. Booth ap
peals, and the suprome court nfflrmcd. 

Uooth argued that the Vt!rdict I~ lncon 
slstunt beca1,1se punitive damages cannot 
s1,md when the jvry found no compen, 
s,1tory damaKes. The supreme coun 
noted that §6-5-71 states that tho dcfcn
dt1n1 is liable "for .ill d11mages ac1u.11ly 
sustained, as woll ,lb exemplary dam
ages:· There/ore, th.it st11tute states that 
,1 pl,1intiff moy collect /or illl damJgcs 
~u,.1,1/nPd, not all damages necessorlly 
tlwJrded by a jury. The cvlclMcc In this 
cas<' would support .1n award of co111pen· 
batory damaKes. There/ore, In .i dram 
~hop action, when there ls suUlcll'nt 
evidence ol actu,il damilge or injury 10 
,upport an aw,ird of compensiltory 
d,,mages, the suprenw court doe~ not rc
qulro a specific aWtJrd of actual damoges 
In order to support .1n award or punitive 
dnmages. 

The Alt.1bamo l,1wyvr 

Recent Bankrupt cy Cases 

Secured creditors .,s liable under 
CERCLA 

Although not a b,1nkruptcy case ,l!> 

such, the following b, lmponont to 
secured crt.>di1ors ln bankruptcy cases. In 
U.S. v. Fleet Factors, 901 F.2d 1550 (1 It.It 
Cir. 1990), the I Ith C.C.A. stated that 11 
~ecul'C'd creditor could brcomc 11.ible 
under CFRCLA (pollution control lcgl~l.i-
1lon) tr It participated in Onimcial m.i,1-
agcmc111. I towever, the cou11 'iti'lted lh,11 
there w.is no definition u11dor the stntulo 
which <Jeflned 11partlclpt1tcd In the man• 
anement:' The court held that the 
,ecurecl lender may bP tlablc should 
there be ;m infenmC'r! 1h111 such lt!nder 
had the control if 11 dc~lred 10 nffect deci
sion\ rPgnrding dlspo6i!I of hozardou& 
waste~. Thu~. accord llfl to the holding, 
the mer<.! abllity or potential to become 
Involved m pollution control C011ld 
make the secured lender 11.ible the ,;,,me 
11s ,,n owner. 

State exemption laws in conflict with 
fRISA 

In re Swrkey, SKY D. Colo 20 B.C.D. 
11181 7113/90. This Ch,.1p1ur 13 case should 
bH of Interest to lawyers rcpr1a1se111l11R 
debtor~ who llnder the recent Alabama 
legl~l.:itlon will claim ERIS;\, 401K, qu.ili
lie<l pomion piano; as <'><empt (rom the 
bnnkrup1cy estate. Tlw S1,1rkey coutt 
slated thJI thl! excmptlon was v;:11id, JS 
B;rnkruptcy Code §522(b)(2) permits a 
stute to op1 out from thl! fodPral l;iw and 
Sut;ct·,~fully claim the exemption even in 
the foce o/ ERIS;\ (29 USC 1056(d)(2)J 
providing thot the bencn, I~ 1101 exempt 
in l.)ankruptcy. 

Slmllarly, In ro Vlckrrs, W. D. Mo. 
7/5/90 .lO B.C. D. 1168, hold thot the ex· 
emption or boneflh or ,, pension pl,.1n 
~upersedecl the [RISA provision as it w,,s 
legl~lotlon which earn<! Jbou1 by renson 
of a ,pcciflc section of the Bankrvp1cy 
Codu. Llk('wise in V/r.1( v. 8/11Jruchil, 20 
8.C.D. 947, iln Ari1.on,1 bJnkruptcy ludgP 
held thJt CRISA does not ~upersccll! thl.' 
stnte exemp11on ~talutl' on a retirement 
plan provided that the plan is e<>tablished 
and mnlntained by the dl'htor with the 
debtor's OWl1 resources ,u,d IMO those of 
the debtor\ employer or by ,in employee 
org.inh:atlon. 

Trust fund taxes- possible prefer~m
tial payment 

Beg/le:,; nw11:e v. IRS, 52 U.S.L.W. 4764 
110 S. CL 2258, U.S. Supreme Court Uunc 
21, 1990). In this c..1so, the uustoo cl;ilmed 
ii preference existed In payment to the 
U.S. of ii tru~t fund lax obllg.itlon from 
the gonl'!rnl account of the debtor. The 
debtor had not segregmed the tax money 
o~ required undur the law, and, therefore, 
the runds had not been In ,,ny trust ac
count. Neverthell!s~, Jus11c(' Milr'\hall 
determined thill scgrcgdtlon was not es
ben1iai- 1hnt 1he payment lt,elf wa~ tanta· 
mount to est,1hlishment of .i tru~l fi.md, 
and that ti~ th<' funds did nor bclonJ,1 to 
the cstal<.! but to the IRS, there w,1s no 
preference. JuMIC'f' Sct1Ha, In con,urring 
but not agreeing with the rea~onlng, ~Id 
that when,, t.hcck was mad\> to the IRS, 
this, of Itself, ldcniiOcs iho por1lon or the 
,ml:!I which becJrnc the trust fund. He 
held there to be no prcrer<'nce a~ the 
idcntific.i tion Cilused a rcl.itlon b,1ck 10 
the time !lf with holding, which lime was 
longer than the preference ncdod. 

Discharge of criminal resti tution 
obligations 

Pu11m,ylvanid Departmenl of Public 
Welfare v. Dav1.m()cJrt, 110 S. Ct. 2126, 
1990. The U.S. Supreme Court held that 
criminal restitution obl1gatlon~ are de
fined in §101(1) of the Bankrup(cy Code 
a, debts and thnt In a Chapter IJ bank
ruptcy caw, ~uch C>blig.:itions .ire dis
ch,:irgf!ablo. In this c.ise the dobtor was 
found guilty of welmre fraud and ordered 
to repay thl! amount 10 the weHarc do
p;:utment. However, before completing 
paymenb, debtor nl{?(J a Chapter 13 pro
teeding. The bo1nkruptcy coull ~r1id this 
Wil~ r1 deh1· which was dischar~c.:rble. 1 he 
district court reversed, bur the Third Cir
cuit said it wa~ dl5chargcable. The U.S. 
Supreme Court thrn ilffirmed the Third 
Circuit, two Judge~ dis5ent1ng. 

The district court had h~lci that there 
w,u no right lo 1:myment but 1hm 1hls wu~ 
t1 ,e~tilutlon ol>llgatlon requlmd ror p~m· 
ishment and rehabllitat1on. The Supreme 
Court, In c.on\trurnn 8a11k1up1cy Code 
§101(4)(A), said that this came within that 
~cctlon. I he Supreme Court did m.iko a 
point in slating that In Ch11pt<1r 7, as pre
viously set forth in Kelly v. Robinson, 479 
U.S. 36,50, restitution oblig.:illons a~ con-

367 



dltio115 of probRtlon .110 nondlsch.1rge
able. The Court ~.'lid II was 11ot reversing 
lt~elf .,s 1herc was a distinct di(rerenc:e 
between wh.1t was dischargeable In a 
Chapter 7 case ijncl In ;i Chaph:!r 13 cahc. 

Application of federal taxes 
United StatL>S v. Energy Resources 

company. Inc., 110 S.CI. 2139, May 29, 
1990. The U.S. Supreme Court held that 
In a Chapter 11 case, the plan may pro-

vido (or 1.Hroctlon o( payments to the IRS 
In order lhal lhe portion of rhe debtor's 
tax which em11nates from a trust fund be 
paid first. A~ Is Renerally known, I( ptln• 
cipa l~ cif a co,poratlon fall to sec that 
1rus1 fund laxes, l.0.1 withholding 
lilxes, Me no l µaid, lne I RS Is illlowed to 
assess against the principals a penally 
equal to the mnoun1 o( the tax. 

Therefore, it 15 beneficial to such prln
cipals, if under ;i plnn, first payment~ of 

taxes be made to apply to such trusl 
fund. In ,m eight-to-one decision, the 
Court held that if it is nocossary for n sue• 
Cl!hSful reorganl.tbtlon 10 do so, the Bank
ruptcy Court has ihc authorily to make 
1he IRS accept 1he plan lllx payments as 
1rust fund payments; this Is so even if It 
means that after lhe debt(>r pays th!! !rust 
fund payment~ ii is undblc 10 pay the re
mainder of taxes, thu~ luaving tho United 
State~ t1I risk. • 

Riding the Circuits 
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Tuscaloosa County Bar Association 
The following are the officers for the 1990-91 term of the Tuscaloosa County Bar Association: 

President: J. Douglas McElvy, 
Tuscaloosa 

Vlce-preslde,1t/ 
President-elect: Wilbor J. Hust, Jr., 

Tuscaloosa 

Secretaryrrreasurer: Dan Gibson, 
Tuscaloosa 

rhe 28 memllfm of the Dale County /3ar A$soc/alion 11/ecteu their of(Jccrs for 1990-97: David Robinson, treasure,; 
Dalavi/lc; Cuorse frawick, secrut.:1ry, Aritun; Neville Reese. vic,,.prcs,dcnt, Dalevlllc; and Bill FIimore, president, OzMk. 

November 7 990 



Malpractice Prevention 
17-Point Checklist 

Victor B. Lcvit I) resident pilrrnor of the 
S.in Francl~co o((ic:e of the Barger & 
\l\lolen law firm wlrh officc11 nlso In Los 
Angeles, S.1n Diego .ind Nowport Beach. 
He is coauthnr o/Legal Malprac:tlre, 2nd 
(Wes1 Publi~llins 198/J. 

1. Do nol promise or predict ,1ny 
specific outcome or cl()llar recovery. 

2. Before pcrformlnll any service~ ex
plain to your client the amount of 
fees or the basl~ for con,r,utlog them, 
Any fep contract between attornuy 
and client arranged .1fwr represenl.l· 
tlon h.i~ begun may be challenged by 
the client. 

3. Maint.'.lln detailed and C'Omplete time 
records (or all services rc11dert~d, In
cluding hou~ ,1nd dc~crlptlons of ser· 
vice,;, When .ipproprl;ite, bill your 
client f)<'riodic.:illy and explain th!! 
basis for your charg(•,. 

4. Do not Ignore your client. ln(om~ lhc 
client by periodic Sti\fus reports. If 
there .>re long period) of delay CX• 

plain the mason for inactivity. Send 
copies of pleadings ,rnd s •lf-m<plan
atory lcuor~ and return telephone 
calls. 

5. Keep your client advi~ed of .iny 
scrloul\ problems th.it have dc
vc lop~d. Do not mlr,imi,e risks that 
,miy be Involved in the legul proceed· 

Th~ AiabJm,1 Lawyer 

hy Victor B. l.l,vil 

ings. Where there .ire altcrnatiw 
str.itei4ie~ or optlom that ulVOlw ri\k.,, 
inform your client to give you rccom-
111cnd,11ion& nnd IC't tho cllcr,t chou~e 
which of the Wt1resie~ should be 
allOWC'd. 

6. Take no material action that m;iy pre· 
judicc your client without express 
consent. Do not st!ll la the caso. Do 
not .igrec to judgrncnt and do not 
relea~e or dismiss the party without 
your client's consent In any of thl!\C 
~itudllon5. 

7. Avoid 11•presenting p.:i11lcs with con
fllc.tfng lnturest$, Including both p.ir· 
ties to .i divorce . Disclose any prior 
represC'ntatlon that m..1y r1ppeM 10 of. 
feet the quality or e~tcnl of represcn• 
t;ltlon . Disclosu ,1ny pC!rion.il or 
adwf"iC Interest you may hal/Q In the 
m,lt ter bPing repre\entcd . 

8, PreservP the client'\ confidence . 
9. Develop a syslPni 1h;i1 wlll 1'Nil1ire 

compllnncc with all deadline~. ~till· 
utory llmllJtion~ , law Jnd motion 
matters, trlal Selling dates and other 
dates th.11 must b<: romcmbercd. 

·10. Conrirm .111 oral Instructions or impor
tnnl corwe~ations with your client by 
leHN, 

11. Do not tillk down to yo11r client. Yow 
gencrnl ilttituda ilnd mpport with 
your tlit>nt <1Jt! vital. 

12. Do not over..tatt' the 5trcngth of yl'lur 
Cil5P, 

U. Do not ossocldtl' 11ther counsel or 
r0fc>r 10 a !.pot:1,1li\l w11hot11 your 
dlc>nt\ con,cnt . 

14. l)o not undertJko wµresent,1tlon in 
fl'1dlll!r, beyond your exporlt•nre or 
ability without ~<'ClHlns as!>i~t.rnr.(' or 
.t\bodatfng othC1r counsel. 

15. Do 1101 c;ritici1e yciur dlent') rormer 
IJwY(!r wftht>ul being rully ,lppric,ed 
of .,11 material f,icls. 

l&. Oo not revo<1I th,11 you t11rry malprac 
lfce lnsuranc.c. Retain ;ill your 
pol1< ie~. prim.>ry and exr<',s, b 

pcd,1lly those writtl!n on an occur
rrncc• b.i~is. 

17. Do 1101 illtt!mpt I<> defend your own 
mJlpractfce dnlm s. 

Compflment s of 
Attorneys lnsur.111cc Mului\l 

of Alnba111.1, tnc. 
22 lnvernes~ Ccntor Parkw,,y 

Suit<' 340 
131r n,fr1~h,1m1 Afab,1111.1 35242-4820 

1l.,lcphone (205)980-0009 
Toll-free (800)S26-1246 

FAX (205)980•9009 

'Ch.ir tor Member: Natlom1I A5socla1ion 
of Um-RC'lilted lnsu,nncl' Cos. 
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':170 

- Senate Judiciary Committee
NOTICE 

The Scn.'.lm luclkli11 y Committcif' ilclo1Jtecl ., c.:onm,lttcc rcsolll tlon In August rni,wdln~ rtiombcrshl p In clubb thnl 
cnl!il8e 111 cJlscr1mi11,1tlon. The re~olu1lo11 ~t.ite\ thr1t It 1~ fnnpprnprlille tor pN~on~ who mdy be nomfniltrtl In the 
future to the fo<ler:il jud1ri;iry or 10 po~,, 111 the Dcpartmer11 of Ju~tl(e 10 lwlong to di.,trlm 111t1tory clubs wherr• hu~int?s~ 
,., coi,ducied, uni(',, ,;uch person!> .ire Jt:tlvdy engaged In bonn Odt• c•ffor1., to 1.>llmlt1,m: dw discrlmln;11ory pr.icticu!t. 
The re~olution till..e, effoct on J.inu.iry I , 199 I 

The rnrnm1llel' u11,in1muLI!,ly .:idoptcd lhi~ r!'~olution bcc,1u,c o( It~ concern lhat nwrnher~h1p in surh dubs con• 
fllct~ with the• t1ppearr:1ncc of lmp.irtl,1llly required of tho,~ who ~orvti on the feclcrill btmch or In the Ju~1lc11 Dcptlll· 
ment. I he rc~olullon l11cllcatcs that mrmhNshlp In di~c·rln,ln,,tory clubs will be ,1n lmpnrt,mt f11c:Lor for ~e1Mtors to 
nmsldt!r In ov,iluallng nominees. 

Committ ee Re oluti on 
Exprcssi"lg rho ,cn,e o( rhc Commllle<.> on rhe Judic:1ary conu.•1nlng mc>ml:>f'l"ihip in club\ th,ll cng.1ge in discrlmin11tlon. 

Rc~olved by th<' Committee on the Judie ir1ry, That ii 1s lhe ~en,l.' o( the Commlltee on the Judic1aty of thf' Sen.11e 1h,11-

( I) clubs whNe bu,ine~., b conducted that by policy or pracllce intention,1lly dl~t:rlmln.11c on the b;i,l'o of race, 
color, religic,n, '>C''<, tll,,1bllhy or n.itlo11,1I origin Of)PrillP to Pxdudl1 persons, l11clucllnR womC'n and minorltle~. fron1 
bu~iness and proflisbim1.il opporlu11fllr~; 

(2) In 1ect1n1 yo,ir,, .iw.irenoss hils grown that ~uch rH~ci lmln,llk>n b lnvlrllou, .rnd th,11 memb1mhlp In such 
dl,c:rlmlnatory club., n1ay he viewed .,~ ,1 t,,clt l'ndor~enw11t of the ulscrlminato1 y pracllres; 

CJ) nwmhcr\hlp 1n ~uch dlscrimina1ory club~ conflith with the .ippearancc of lmpaniality required or pc,~ons 
who may ~erv<! in po~ition~ in 1he 1-edrrnl Judiciary or 1lw Dcp,1t1ment o( Jusiice; 

(4) it b ln.,ppropriiltl.' for per<oon, who m,1y IJc nominntcd in the future to ~!'rw in lhl! Ft!dcr,11 Judlcl.1ry or the 
D0p<1rlnK•nt of Ju~t1cr 10 b<>long to such discrlmln.itory clubs, unle,, \llCh per~()n~ ,ire ,1C1lvely engaged in bon,1 (1de 
offorb 10 ellmlnotc the r-ll\criminatory prutll<.:cs; 

(5) such mt'mbN5hlp I~ an impmt.1111 filctor which Seno1torq ~hould .onsidl!r In t•v,1lu.:itlng such pPrson~. 111 con
junction wlrh other factor:; which m,1y rc(IPct upc,n tlwlr flrnp~~ .ind .1bllhy; 

(6) ~o il5 10 promote J consistent nollty on this issue In tho lcgblatlvc br,mch Js wdl, any Senator l.>t•longlng 
10 ,uc-h 11 club should ics1gn hb or her meombership in llijht uf thl., rc,olurion; 

(71 10 1w con,idcrt'tl ,1 clul> when• hu,irwr,r, ir, rnndut tcd, ,1 t.lub muq have onP of th<' following char.1c1t•ri,1it.s
lA) dub ml·mber, bring busin<'ss cl,c>nl\ or profes~ior.il t1s~ocfa1cs to the club (or ronforcncc~. meeting,, inc;ib, 

or u,e of the focilitle\ ; 
(B) club nicmbN, or their 1•mployc" dt.'<.luct dues, fees or r,r1ymen1s a, bu,lr10,s expenses on tilx return~; 
(CJ the club 1, 0110 where contilr t~ v,1lu,1blc 101 buslne~s purpo~es, employrnpqt ,incl pro(c!,slonal ndvancement 

MC' rornwd: or 
(D) the cluh rccC'lve, p.iymPnL, from 11011-mcmbers for nwnl~ or ,Nvice., provided by lhe club: except th.it mun

try clubs ,md dub!> whcrt• n,cub J1e ~erved ~h;ill he prl'\Ul11L>d to bo dub, whrrC' lw~mes~ i~ conduttcd; 
(8) paragrnph~ ( 1 I through (7) do nc,t ,1pply 10 rrntern,11. sororal, rdlglou~ or ethnic heritage org,.mi1t11lon~; 
(9) thi\ re~olurion shc1II t.ikc cffoct J,mu.iry t, 1991; ,1ncl 

( I 0) the Chillnn,m of the Com mince on th<' Jud friary of the Sf!n,1tt1 i\ requested to 1r.1n~mil ii ropy of this resolution 
lo thu President t1tld the Anorney Genoml of the Uniwd St,llt') .ind ,,II member~ o( tht> Sc>n.llc, for ~u,h u~c ,b they 
dcmm dpprtJf)d,11c In con~l<iering (11ture Mmln.1tlon~ to the FL'U('1,1I bench 1111cl thr IJt•pc1r11110nt of Justice, 

Adopted by the CommlltPP on tlw Judkl,iry o( the Sonilte on AUl{Ll51 2, 1990. 

Novcmb1.1r 1990 



Alabama State Bar 
Proposed Workers' Compensation 

Law Section Survey 

A t.isk force ,11~ been comm1~~ioncd to survey llw meml.H•rshlp of 1hr Ali1b<1mo Stale Bar to determine whet ,or there 
I~ ~uffidenl lnt1.1rest to form iJ Workers' Compcn~.ttlon Law Stictlon. 

lhb ~c, tlon\ focus would he fow-fold: 
(il) Dovolopmont of a network of cxrwrlenccd .itrorncys for the sharing of Information 11nd ldentific.111011 of knowledgeable 

.:rnorneys throughout lhc i.tt1tti; 
(bl r>resent.Jtion of a perlodk ncw~ll'llcr drt1ilng with worker,' comp,w,.111011 l.iw topics of !.peC'iill interc•,1 to Alab.imil 

.,uorney\; 
(cl PrC'wntiltron of an annuill ~cnluldr, po~~rbly in conjunction with the , talc bar convc1111on; and 
(cl) Lt>g,,lative efforts and over)lght .,~ the n<'ed arises. 
AttornL,y<, who might be interested In joininH the Alabama State B,1r Work<'"'' Compensation l,)W Scwon would UL' tho,e 

who have <1n lntere'it in workf'r,;' compen~.,tlon ld~cs .ind who reµresPnl rithrr the injured employee or tlw l•mployer/l11-
w r.mw comp,my. 

The ;111nu,1I dut.>\ for memht>r,;hip in thi~ sectior, would probably r,1nge from ,no to $20, d<'pendlng 011 thr:i ,,umlwr of 
men1ber~ ,111cl tlw level of ac11vily of ihe section. 

If you ilfe lntcresicd I 11 b1.H:on1l1111 ,1 r h.irter membf'r of rhls section, plca~c lricllc,1lt• on the• $urvey form b,11(,w ,lfHI l'eturn 
It to Keith 13. Norman al the state bc11 hc,1clq11;irter\ In Montgon1ery by Novcrnbur .W, 1990. 

I would be in!Nested In joining the propo~cd Worker~· Compcn~ation I aw Section of the AlabJma Stdte O.u. 

(Nil me) 

(M,1lllnK ilcldrc:.s, Chy, State, ZIP) 

ArN " or speci,11 interest (mark with an "X'') 
___ Fmployt>P/ln]ured Party 
___ Employer/Insurance Company 
___ Olher (r,lease describe) 

Plcost' return by December 7, 1990, to Kolth B. Norn,an, Direclor of Programs, Alan11ma Stale Bnr, l~O. Box 671, Mont· 
gomrry, Alabanid 36101. • 
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Law Clerk Update 
Tht• following is a list of the ~1.1ff allornrys .,nd low clerks who will bo working tor the fodcml and ~t.ito Judge~ In the 

Mor11gomery ,11<M during 1990·91 rollow~·d by .i lbt o( the judMc;' lt1w cit••k~ 111 tlw Fifteenth Judld.11 Cl1tUil ,tnd thi: district 
court~. 

UNITED STATES COURT OF APPEALS FOR THE Clerk'~ Officl": t Kerry 0<1~ton 
ELEVENTH CIRCUIT 
luclge John~on: 

hrclgti Lodbold: 

·D.ivlcl v.11111 
·Ruth Toclcl ChJtlin 
'MichJt-1 S(hecwr 
•D;ivid LylP 

UNITED STATES DISTRICT COURT FOR THE MIOOLE 
DISTRICT OF ALABAMA 

·wllllam llmok~ 
•Bill King 

JudKP Thomp~on: "Barry Fisher 

Judgl-' LJubina: 

Jun11c, V.11 ner. 

•chris I lerrrn 
•Ruth Willi,1m~on 
•Linda Smith 
·Peter rruln 
'Rhon F. lonr~ 
'D.ihon Smith 

M,1gi\lr;11<• C;irroll: ·Beatrice Oll\lt'r 
'Mich(!le Rt~ed 

MJl!l~trJII! Coody: ·Ame AndL•i;on 
•Mork Cha1tl11 

SUPREME COURT OF ALABAMA 
Juclj,ll' r lo, nshy: 

Ju~tlt:e Alrmm: 

Justlrr shore,: 

Ju~tlcc Acl,1m~: 

lu~tice I tnu,1on: 

lu~tlco Stl!.ig.ill: 

)111,tlre K(lnnedy: 
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+W.ry11l' BIii~ 
·St('V(' Burford 
·Pam M.:ihle 
+Ray Vilugh,m 
•Susan Gunnell, 
•o.ivld SJwycr 
+Ann WIit.on 
+ John Jonf', 
·MiC'helle l?c•n1on 
+Georgo Oc•rit 
+Chc1rlc1, Pullen 
•Perryn G.uc1w.,y 
1 Belle Stodd.ircl 
·Stan Gl,mcm, 
#Bell nclt1 8Jrncll 
+Tert!i,.t Norni.m 
"Monti.! Hortin 
•Wilt Ch,1111b,m 
+Bari Miller 
·Jt1y Hinton 
+Allee Kr,llkc 
t Bernard Carr 
+Wendy Runyan 
-rlanclis Sexton 
+Evans Crow 
•Cou, tnL,Y Loftin 

+Cel1i\ll! Sabel 
!John Dobb~ 

ALABAMA COURT OF CIVIL APPEALS 
Judge lngr.in1: 

Judgl· Robun~on: 

ludge Rui,wll: 

Judge Wrl~ht & 
Jlldgc Brucllcy: 

+ Lindy JullJn BL•,1lc 
'Susan I lard~ 
tleah Snell 
'I- Drhornh St1nders 
+ Chi1rlott11 Mu~~;1for 
1 Mld1,wl SI lbumi..in 
·Julie Wll~on 
•Jc(( Parmer 

ALABAMA COURT OF CRIMINAL APPEALS 
Judgr T,,ylor ; 

Judge ly1,on 

1 Beth Kellum 
"Mary Stua, t Troup 
•carol Surran 
1-Susan Copel.incl 
'SJndra Guin 
·Ull..i Cou~in& 
+M<1ry I ii 0Wl'l1J, 

·~lly War~on 
·~ob11rt Ward 
+ J,Jriniftu Garrt•11 
•C,cg I lopkin~ 
•oee Miles 
+Anne Bowne~ 
~Amy Jone~ 
·Chrb Acker 

FIFTEENTH JUDICIAL CIRCUIT 
ludge I homi1\; 
ludgv Gordon: 
ludge Phelp\: 
JlJOJtP Pr lcr: 
Judge Mo111lel: 

DOMESTIC 

'Eric Ponder 
·Donna Knoll~ 
•Cole Ponls 
'Brc-ncf,1 Cl,11 k 
'Karen Ch,1111bl iss 

ll1dg<• Bt1lley, r1.'fer«-e 
Jurlgr D,1vh: -0.M. Strickl;ind 
luclgu Dcmough: ·K.11hy Brown 

DISTRICT COURT 
Juclgr Anght, 
Judgv Gmenhilw & 
Judge Mllll•r: •f>hyllb Bra11tk,y 

+ StJff Allot nt,y 
· L.1w C'INk 
11 Adml11ls1r,,tlvc> Assistant 
• B.rl iff 

- MCBA Onck111, Sepwrnher 1990 
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11{1\NC I\ l>AVII> 1-10 1 I lfl fl D, SR. 

I h.iw known Frank D. 1 lolllficld, Sr., 
~inco the 19S0$. 1 ll' wa\ l>0rn DPc:embe, 
13, 1906. ,md dil'd July 31, 1990. 

Aftc, a1tcncll11K I low,1rd College, Frank 
grr1rluaied from the 1Jlrmlnghr1m School 
of l.'lW In 1933 Fr.11,k Web dt.lmltted lo the 
b.ir In 1935, ,md was cl mcmhL•r or the 
b.ir for ()V(>r SO y.,ar1. 

SC'h11yler Allen Bokcr- Oirmingham 
Admitted: 1948 
0 1('(1; May 19, 1990 

Murray Allen Balllcs-C ullm,1n 
Adtnittl'u: 1945 
Died: May 7, WJO 

Herbert Carey Walker, Jr.- Huntsvillc 
Admitted: 1956 
DIPd: Augu~, 28, 1990 

Ewell Ney Clark- Destin, Florida 
AtJmlitecl: 1948 
Died: lune 12, 1990 

Frank David Hollifi eld- Montgomery 
Admlucd: 1933 
Dlrd : JtJly 31, 1990 

Memorials 
Hl' pro1ctked l.iw In the Blrmlngh.im 

a,p;i bdorl' ~crving cl~ Jn .iuornLy for the 
Vetrr.in~ Admini~trat1on. rll' worked in 
thl, capachy for m11ny ye;m. I le prnc· 
lit·~ l,,w 111 Montgomery in hi~ own l,1w 
flrlfl (I lolllfle1ld & I lolll flclcJ) until 1988. 

h,111k h.1d many othrr lntl'rt1,t~. Includ
ing .,u.1lnl11K Comµment lo,,,tniil~tcr in 
tlw Montgomery To.,.,,m,htcr Club 
#1334. He made 11i.111y Interesting 
~pet'ches dealing with IJw ,1nd ~ocial 

Thom,,~ Burks Huie-Birmingha m 
Admltwd: 1938 
Died: Augu~t 25, 1990 

John Bascomb Parker, Jr.- Huntsvlllc 
Acimfltcd: 1948 
Ulc•d: February 4, 1990 

w.11tcr C. Phillips- Atl,mta, Georgia 
Admitted: 1942 
D1l'<f: Augu~t 30, 1990 

Wayland Henry Rlggln!t- Huntsvmc 
Admi11ed: 1962 
Di<•d: April 28, 1990 

Robert Clarence Willl.lm ~
Alexandcr City 
/\dmfttL'CJ: 1927 
D1cd: M.iy 12, 1990 

Please Help Us ... 

ju) tltc , ,md dl!.O did some e~ceil,•nt read
ing) (tom Poor RichJrd\ Almt1nac and 
the work~ of Elbert Hubbi11d. 

Hr l'nloyed his ,mocl.ltion with the 
Montgomery Civitttn Club, .ind looked 
forwilrd to his meetln14s each Friday. 

I lu wns ,, family n,;1n, ,ind enjoy<'d his 
chlldrt·n and grandchildren. I le, had 
bet:11 m.irriecl owr 50 yc.ir.. 

rr.ink will be m1~M.icl by h \ r.imily, his 
church, h,~ many, many frl<.'nd" and hb 
;i~soclaws. Fmnk YJent to church c,1ch 
Sund.iy ,111d dttcnded his Su11dc1y Bible! 
<ich<ml clilss. He was ;i st11dent of the law 
.111rl 0 1, the sicfr o( the llulo rwin or down· 
troddrn one. 

Fr,,nk w,1s wry good .it inve~tlgation5. 
I le would llnd the facts, truth or p('r;on. 
Al one 1in11.:', he c.illoo h1mM!tr "Olrd Dog" 
Hollifli•ld I ti~ mannf.'r rnildl' one lru~t 
his honesty ,llld Integrity. 

It WJ\ .1 Joy 10 be around Fr.111k a~ hi.! 
w;i~ ll jolly mnn .ind eo,;y lo talk to. Ho 
wils good rompany and .1lwi1ys Interest• 
i111,1. The world 1~ a bPtter pl,1C1' for Fr;ink 
I lolllOl!id\ having lived in It. • 

- Joe ll. C.iln, Jr. 
Acfmittcd to 1hc b.ir In 1935 

We h,we nu w,1y of k11ow111g whe,, 011<.' of m11 11wrnber~hlp Is d<'ccased uni<"•\ wu ,111• notJflecJ. Do nol w,1il 
for ~omeont> el,e to do 11; if you know of tlw dtMth or' pnc, or our members, pll',l~<· lt•I lf!> know. 

Memorial infonnr1tlo11 must be in writing with n.111w. r-Pturn .,dcfress u11d lt•lt'p ho,w rwmbC:!r. 
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Disciplinary Report 

Su pensions 
• Effective June 1, 1990, 13irm,ngh;im l.'.IWy(!r Vernon W.ide 

LeMay ha5 beon ~u~pcndl!d from thl! pr.1c11ct• v( 1.1w for non
compll.inc.e wllh lhc M,llld,11ory Continuing Lcgill Educ.itlon 
Rules. [CLE No. 90·.!41) 

• E(fccrlw Augu~t I, 1990, Syl,iciluga IJwyer Mich<1el 
Wayne L.'lndcrs h.is bcC'n ~usponded from the nmctlce o( lr1w 
(or noncompllilnce with the Mr1nd,1tory Con1in11l1111 l.eg;il Edu
c,111011 Ruic~. [Cl E No. 90-52] 

• On Aui:111~1 II'>, 1990, rhe Suproml.! Court ordered thal 
MobllE' ,11torncy Major e. M,,dison, Jr., be \1hpcmdt:!t.l (rom thQ 
µracllcc or lnw for ,1 1wrlocJ or two years, cf(cctlvc rctroactlvcly 
10 Dccembor 28, 19/JU. Madl\On w.i~ rour,d guilty of wi llfully 
11egloc1ing lcgal m.ittrrs erurustcd to him; o( foiling to seek the 
lawful objective~ o( his clients; o( (c11ling to corry ou t <1 con-
1rac1 o( t.'rnployn1<.•rll entered Into (or hi\ professional service"; 
of prejudicing ,ind d.im;:iglng hi, cliPnl~ during the course of 
rhe profes~ional rcl,111on~hlp; and of eng;iglng m conduc1 th;it 
ildvt>l"iPly reflet1ecl on his fl1nc'>s to practice law. (ASB Nos. 
88-592, 88-798, & 88·6891 

• Cfft•c1iw Sep1cmbor 1, 1990, TU~<..t1I00\<1 lawyer Hugh 
Don W.ildrop Wei!. ~u~pcndc.'Cl from tht: pr.ictlcc of law for non• 
compll,mcc with the M.1ndatory Continuing Lcg.,I Education 
Rules. (Clf No. 90-46) 

• In an order dated August 2, 1990, the Supreme Court 
of Alobam.i ~uspcnded Richard L. Taylor from the practice of 
law In the State of Alnbilmil for a pl'riod or ten days, ,;aid 
suspension to hecoml' erfoct1ve Scptemher 13, 1990. This sus
pen~lon w,1, bilwd on tht' Dlsclplin.iry Board of thv Alabamd 
State 13c1r finding T,,ylor gull1y of ccrt,1ln violations of the Code 
n/ Pro/e)~1onr1/ N/1)pcms/lJ1/ity. (ASO No. 88·567] 

• Effcc.llw Scptcr11ber 7, 1990, Mob I lo lawyer Sidney 
Moxey Harrell ha~ been suspcridcd from the pr.ictice of law 
(or noncomplioncc wi th the Cllenl Security Fund Rule. [CLE 
No. 90·461 

Public' Censure 
• On September 21, 199(), allornay Thomas McAlliStl!r 

Semme~ of Annbton Wit~ publlc:ly ccn!.ufl.'tl (or violating 
Disciplinary Rulo~ f>..101(A), 7-101(A)(I) and 7·101(A)(2). Semmes 
wa~ hired by an lndlvlduJI 10 nle ro, a hearing and/or recon
sider,itlon on J socl.11 securlty/dlsablllly claim. The clienl was 
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informed by ScmmL~' offict.' lhal the he.iring 1cqucs1 had been 
fllad, when, In fact, il was lt1tcr discovered 1ha1 no such re
quest had been proce!>scd properly by Semmes' office. Sem· 
mes therefore w111 found 10 hiwe willful ly neglec-ted a legal 
muller entru~l<'d to him, 10 have failoo to seek rhe lawful ob. 
jectiV<'s o( his t"l lent, ilnd lo have fnilPd to carry out a contract 
or employment entered into ror hb profcmlon<1I service~. [ASB 
No. 89-306 ] 

Private Reprimands 
• On July 16, 1990, on Alobnn,o lawy1ir received a private 

reprimand (or vlolMlons of Disclpllnil ry Rules 7.JQ1(A)(1) and 
(2). The Dlst"lpllnt1ry Commi~~lon determhwcl 1h.1t the lawyer 
h;icf failed lo soc-:k tht• 1.iwful obl1>ctlvc~ of hb client .ind f.illcd 
to carry out il co111rnc1 c,( t>mploymcnl by not pur..uing appcllaLe 
relief In a worker\ <:ompcn~.:i,ton cast' and by assuring the 
c:licnt th.it ,111 ,Mill.iblc rcmcdto~ hild been soughr. IASB No. 
86-477) 

• On September 21, 1990, a IJwyer Wt!~ privately repri
manded ror willfully ncglrcling ,1 lcgt1l m.itter entrusted to him, 
falling to seek the lawful objccllws of his client, and failing 
to carry out a contr.ict or employment entemd Into for hisser
vice~. Tht> f;iwyer accepted a rctillner to rcprc~cnt the dlen t 
in pursuing,, mortgdgc (orcclu,urc. Dul! to the dllntory m,ll'I· 
ner in which the lawyer handlt•cl the rorcclo~urc, thl.! propcrcy 
In question was v-,mcl,111.rnd ,inti the cllenl lo!ll wntal Income 
on the property. [ASB No. 88-674] 

• On September .ll, 1990, an Alabt1ma lawyer received 
il private reprimand for vio lation of Ol~dpllnary Rule 
7-101(A)(3). The Olsclpllni.iry Commi~slon determined thr1t the 
lawyer hild engaged In rcrrc~en1lng diUerlng lntorests to the 
detrimPnf of ii cllc>nl In a crlmlrml cr1se when he rl.!fused to 
cr1II r1 (<>rmer r llcmt as a wllne~> to provlda testimony to attack 
a !>CMth warr,1n1. The Com111is~lo11 found th.ii the former client 
had r1cted tis a con/id{!11flal l11(onr1t11'\I .1J,1r1ln~l thc present clicnl 
i'tnd 1hn1 thr ,Htorney, knowing of 1ha1, did not Inform the pres• 
cnt client of the possible exculpatory testimony available from 
the fo,n,c, dlon1 and did no1 seek 10 ct1ll 1he former client r1s 
a witness. The Di5cif')lin.iry Commls~lon deemed this to be 
a bre.ich of the Code ,,nd cletemilncd that ii privmc reprimand 
should be iiiven. IASB No. 89-625(A)J • 
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Classified 
FOR SALE 

FOR SALE: U.S. Suprorr,(l Court Keports 
(Publisher: I ilWYN's Coopl'r ,11lvC') 
$1,000; Alabilmil Law Rcporb 3d & 4th 
(Publl~her : I ,1wyer1s Cooperatlw) 
$1,800; Proof of Filcts ht , 2d, 3d 
(rub lihhc.,r: L,,wyc-r's Cooperative) 
$1,JOO; Handling Fedtm1I Es1a1e & Gift 
Taxes (Publl$hor: Lawyer'~ Cooperative) 
$100; Defcf)SO of Dru11k Driving (Pub
lisher: Matthew-Bender) $250. All w1s 
c1w c:omplete ilnd up-10-dare. Contact 
Brogden & Qu.11tlebaum, P.O. Dr,,wcr 
900, O:i::ark, Alabama 36361, or phone 
(205) 774-5171. 

FOR SALE OR TRADE: Condo on rhe 
bt'<lCh at Fort Willlon Bl!ach. Florida
one bedroom, one brtth-complc tely 
furni~hed. Current mongage b $56,000 
with paymen1 o( $668 per monlh plus 
m,1lntenance fee o( $91 per month. 
Third Ooor with balcony looking down 
on beach. Nu equ11y requil'PCJ and do!!
lng costs arc negotiable. Unit is wry dc
slrt1ble rental and must be seen 10 fully 
ilppreciate. Call (904) 863·2784 or 
(904) 243-9303 or write Bob Ayers, 1134 
Eglin Pilrkw;iy, NE, Suire 7, Fort Walton 
Beach, Florida 32548. 

FOR SALE: Law offiCl' ;rnd l;/(!Ulpmenl, 
2,100-squorc foot l.1w tiffice with com, 
ruters, printer, tuph!r, 11hones, books & 
FAX. Sole pr.:ictitloncr cl~ctt!d judge E'f· 
fl,ctlve J.inuary 1991. Phone (205) 
593•2222 or write P.O. Bo,c 7521 Ooa.i;, 
Alabama 35957. 

FOR SALf: Save 50 perrnnt on your law 
bookc;. Call Nattonal Law Resource!, 
America's large~t IJW book clcJIC!r. I luge 
Inventories. I ow prices. Excellent qual
ity. Your S(1li~foc1ion .ibsolutely gu,1r.1n-
1ccd. Also, c.-,111 i\nwrlc,1's ldr'g1ht low 
book dealer when you want to ~ell your 
unneeded boob . Call for your free, no
obligation quotes, (UOO) 279-7799. N,1· 
tion11I Law Rcsouru!. 

FOR SALE: re Memo Peci~iOn\, VOi\ , 
1,56; US Bo,mJ of lax Appeal', Vob. 

1 he Alabama LJwyc>r 

1-47; T.1x Court, Vols. 1·91; Aml!rican 
Fedcr,11 Tr1x Report~, Vol,. 1,52; AFTR 
2d, Vols 1-Gl. Contact Amy Hanim at 
(205) 322·0534. 

FOR SALE: Southern Reporter, Vols. 
1-200; Southern Reror.er Second, Vols. 
1-201; complete Corpu~ Julis; ,ind Cor· 
pus Jurl~ Secundum through 1975. All 
books in excel l!lnt condllion . Contact 
Karl Tyree, 115 Hickory Hills Couri, 
Florence, Alab,1ma 35630. Phone (205) 
764-9682 or 764-3030. 

FOR SALE: Alab,m1a Reporter, Vols. 
419-557 Southern Reporter 2nd Serie\ 
(39 books). Contact L. Shattuck at 1212 
Rum~on Drive, Blrmln1Jham1 Alabi1ma 
35226 or call (205) 877•7792. 

FOR SALE: Alabnma Digt-!Sl wilh 1990 
poC'krt p.irb ; Alabam11 Praciice and 
Forms Vols. 1·6. Contact 8111 White, 
P.O. Drawer 91 Scottsboro, AlabJma 
35768. Phone (205) 2S9·1711. 

POSITIONS OFFERED 
ATTORNEY JOBS: N,ltlon.il dnd red
cral l.eg,11 Employmcm Repor1: highly 
reg,vcled monthly detailed !,~ting of 
hundred~ of 111torni>y ~nd l.:iw-rel.itcd 
jobs with U.S. government, other pub
lic/prlvah• employer~ In Wn~hington, 
D.C., 1hroughou1 U.S. 11nd abroad. 
$3.l- 3 months; $55- & month~. Fed· 
era l Reports, 1010 Vermont Avenue, 
NW, #406 ·AB, WashlnQton, D.C. 
20005. Phone (202) 393-3311. Visa/MC. 

SERVICES 
EXAMINATION OF QUESTIONED 
Documents: Handwrlllng, typewriting 
and minted examin.itlon~. lntorn.itlunal
ly court-qunlified export wl1ness. Diµ
lomatc, American F3o~rd of Forensic 
Document Examiner!,. MC'mber: Amer
ican Socl('ty of QuC!tliont.'<l Document 
Examiners, the ln1orna1ional A,socill· 
tion for lcfr•ntlficotlon, lhe British I oren
slc Selene e Sociery .incl the National 
~~ocia tlon of Crimlnnl Defense Law
yers. Retired Ch11:!r Documenl F.xaminer, 

USA Cl Laboratodc!.. Hans Mayer Gid
lon, 218 Merrymont Drive, Au11usta, 
Georgia 30907. Phone (404) 860-4267. 

WRONGFUL DEATH/PERSONAL IN• 
JURY: Expert ,1ctu,1ries will 1estify to 
value of lost futurt• earnings in wrongful 
rli>,1th and pon,onal injury caw~. Fol
lows of Society of Actuarie!,. Experience 
In court. Ciln ,,~sl~t In design of struc-
1ured ~eulemenl. Call David Codof
~ky- C&B Con ult ing Group, a 
Corroon & Black company, 1927 1st 
Avenue, N., Birmingham, Alabama 
35203. Phone (205) 323-7000. 

LECAL RESEARCH HELP: Exr,)(!rlenc('cf 
,11torm,y, member o{ Alabama S1a1t• Bar 
,lncc> 1977. Acee~~ 10 Mate lo1w library. 
Wc~tli'lw ,1vailablo. Prompt dt'ac.lllne 
~c.irches. w,.. do ucc.1 ~carchch. 
$JS/hour. Sarah K.1thryn fill'flcll , n 2 
Moore Buildini;. Montgomery, Ala
bam11 36104. Call (205) 277:/937. No 
represcntauon ,~ m,ic/e about 1hc qu,11-
/cy of lhe legal ~L·rvlres ic, be perfc,rmecl 
or the expertise of the l.1wyvr perform· 
Ing ,;1JCh services. 

MEOICAllOENTAL MALPRACTICE EX· 
PERTS: Our cxµcn~ successfu ly t<.'~tify 
in AlabamJ. Gr,1tl~ prev1Pw of you, 
medical records. Health Care Auditors, 
Inc., P.O. Sox 22007, St. Petersburg, 
FIQrida 33742. Phone (813) 579-8054. 
For Stat Svs: FAX: 573·1333. 

CERTIFIED FORENSIC DOCUMENT 
EXAMINER: IJ.S., M.S,, grnduotc of 
university-based rl.'!.ldent school In doc
ument e>1.1mlnatlon. Publbhl'Cl nat/tn" 
rernat. SeventcM year~· trial cxpt•rit•nre 
In state and federal courts of Alilbama. 
I orgNy, 11her.11lon~ and document au
thcmrichy ex<1miMtions in non-crlmin,11 
m.ittcr... AmericcJn Academy o( Foren
sic Sc:icnc~ . Ameril.an BoMd of For('n• 
sic Document Cxammers, American 
Society o( Questioned Examiners. 
Lamar Miller, P.O. Box 554051 Bir m
ingham, Alal,amil 35255. Phone (205) 
988-4 158. 
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Classified Notices 
DIVORCE CASES-PENSION EXPERT: TRAFFIC ENGINEER: Con~ultanl/Ex- MACHINERY & EQUIPMENT AP· 
Penstnn actuMy will detern1ine present pert Witness. Graduate•, registered, pro- PRAISER: lwenty-fivc years' exporicnce. 
value of accrued pension rights. Stan• fesslona I engineer. Forty yeors' Liquidation, fafr market value and ro-
dard (l.!e for written vr1luatlon. In-court experience. Highway and city design, placement cost (or capital, reffnanclng, 
testimony for hourly foe. Call David traffic control devices, city zo1iing. bnnkruptcy, lnsur,rnce, etc. Write for 
Godofsky-C & 0 Consulting Croup, a Write or call for resume, fees. Jack W. free brochure. Phill ip D. Bryant, P.O. 
Corroon & Black company, 1972 1st Chambliss, 42 1 Oi!llehurst Drive, Dri\wer 966, Oxford, Mississippi 
Avenue, N., Birmingham, Alabama Montgomery, Alabama 36109. Phone 386 55·0966. Phone (601) 234•6204. 
35203. Phone (205) 323-7000. (205) 272-2353. 

NOTICE 
Form 8300, Report of Cash Payments over 
$10,000 Received in a Trade or Business 

As a result o( the Tux Reform Act of I 984, a person receiving more than $10,000 cash (to fnclurle foreign currency) 
in a tr.:ide or business fs required to file Form 8300, "Report or Cash Payments over $10,000 Received in a Trade 
or Business," wilh the Intern;,! Revenlle Service. 

Multip le transactions between ii payer and a recipient involving cash transactions within a 24-hour period must 
be report lid. For example, Ir an Individual attend$ c1n auction and purcha~e~ ,in iWni for $91000 cash and latt:?r pur
cha~es another ltern for $1,300, a Forro 8300 must be filed reporting $10,300 reteJved In ihe "trade or buslnim." 
Also, If cash in excess of $101000 Is received In a series ol connected rransacllons beyond a 24-hour period, a Form 
8300 Is required. If a perso1) pay~ $5,000 cash (or nn auto,nobilo and subsequently makes cash poymcnts, ihc amounts 
must be aggregated, and once lhe payments exceed $101000 In cash within one yenr, Form 8300 must be filed. 
Forms 8300 are due within 15 days after the date of the lransoclion. Adclilionally, by JJnuary 3 11 I.he recipient of 
the cash must furnish to each payer a slatement totalling the amounts received from tho payer during the preceding 
calendar year. rhe Forms 8300 must be filed with the Internal RevEJnue Service al the (ollowing addre~s: 

lnternnl Revenue Service D.Jta Center 
P.O. Box :32621 

Attn: RCP 
Detroil, Michigan 4fl2 32 

For returns due after 1986, and before 1990, 1here Is a $50 rallure-to-flle penally not to exceed $100,000 for wlllru l 
neglect. lntentfonal dlsregarcl was $100 per foflure to (I le with no lfmltatlon. Effective January 1, 1990 , lhe inten• 
lional disregard pen;ilty w;i~ increilsed to 10 perrent of the aggregnte ;imount of items required lo be reported. WIiifu i 
f11llure lo (j le m11y subject a taxpayer to r1 rrlmi nnl fine or $25,000 ($100,000 for corporatioM) and rive years' Im
prisonment. Willful falslftCr1tio11 of Form 830() I~ a felony with n fine of $100,000 ($500,000 for corporntions) and 
three years' Imprisonment. 

I he Birmingham District rec:1mtly con,plett1d 131 Form 8300 c:ompllancc checks and found a 60 percent non
co111pliancc rate. Ca~h 1r.i11sacllons of about $2 million wore ldentl(Jcd which had not been reported on For,ns 8300, 
as required, The Internal Revenue Sorvlce wlll step up enforcement of the IRC Section 6050 I provisions. 

Suspicious transactions may be reported to the Internal Revenue Service, Criminal Investigation Division al (205) 
731-0976. 

• 
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THANKS TO STRONG 
MANAGEMENT. WE'VE KEPT 
OUR BALANCE'FOR NEARLY 

HALF A CENTURY. 
MISSISSIPPI VALLEY TITLE INSURANCE COMPANY CONSOLIDATED BALANCE SHEET Mnrth 31. 1990 

ASSETS 
CASH AND LNVESTlID ASSl!TS 

Q1sh 
t)l,'n11mtl Dt~10sits 
Time Deposits , • 

Bonds. at omorrlzt'CI cost ( market. $4. ~ 58,292) , 

Stocks 
?McrrtoJ, at <:ost (murkct, $98,,60) 
Common, ot mnrk~t (cost, $2S4,618) 

Mongugc loans 
lnvestmcm lnronw du~ ,mu uccrUt'\I 

Tvtul cnsh 1111d investL'Cl nsscts 

O'rt lliH ASSETS 

•• ' •• t 

Acm1111ts 1md !1rtmi11ms rl'criv;1hlc, , • 
Rt'!tl cshuc, l,u ldlni;s, furniture and l'quipmcm, m 

L'Ost, less uccumulall'd depr1.1Ciutic111 ol $6%.63() . 
'fide plums und r(J('Or(ls 
lnvc'iltllwllt i1111ffili11tl'<l l'0111punics , , , 
Sur.dry . , t I t 4 t t • • • • j 

1brnl ocl111r u.<si,eL, • , , ••• , , • , 

Tutnl nsseti; 

LIABII.ITIES AND SHAREHOLDERS' EQUITY 
LLABU.ITIES 

Cini m reserves ................• 
11ccs and rnx~ ............. , 
Po}'llhlc lo u(lilinttd compuny , , , , • , , , , , •• , 
Accounts paynhlc .. • . . • , ... , , ... , ........ . 
Not cs payable , ...••....•• , .•.•• , 
Deferred income tux~ . • ........ , , , , , , , •. 
Sunchy . , . . . . . . . ............. , •••.. 

'.lbtnl lit1bllitlcs .. .. .. .. • ,, ........ .. 
S11AREl lOLOERS' EQUITY 

Common sroc;k, 111 srmed vulue or SI. ~50 per ~hure. 
i\urhorl1.al 1,600 shareq; lssut.od 322.6 sh11n.'S , 

P;,kl-iri cnpltol , , , , . . • . . . , 
U1woli1.t'tl gain on inv~tmcot., 
Rutnincd earnings . , . 
lc!iS 1rea.~11ry ~t()(k, nt cost, l9.5 ~hurcs • , • , , • 

Toto I shareholders' t.,quhy 
1butl 11:Jbilit ics and ~hnrcholtlnf 

<.'qUi()' I I I I t • I 

$ 29.249 
2.4 I0,941 
4,507,637 

104,457 
773.041 
23·1,273 
167.29) 

8,226,897 

806,480 

38L,8~1 
1,065,926 
~03.643 
240.228 

2.99fl,168 
SJ 1.22t 06~ 

S 3,739,133 
51,228 

lllM2 
28,322 
4,353 

( [2,477) 
722,259 

4,(-,.14,470 

500.098 
4.308,812 

267,762 
1.597,877 

t93m4) 
6.~80,59~ 

SI l,22~,065 
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