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President’s Page

Alabama State Bar Association
he name is proudly emblazonec
across the front of our beautiful
headquarters building on Mont-
gomery's Dexter Avente.

Just as our profession has always been
in the center of governmental activity, so,
100, is our assaciation’s headquarters—a
part of the state's governmental complex
including the Capitol, the supreme court
and the state office buildings.

And, just as governmental functions
and responsibilities have grown through
the years, the same thing has happened
to our state bar,

In 1964 when our building was con-
structed the number of lawyers belong-
ing to the Alabama State Bar 1otalled
fewer than 2,200, We now number over
9,200, and we continue to grow larger
every year

In 1964 our building was state-of-the-art and justifiably
a source of great pride to our members, Not only was it
beautiful both outside and within, but it was functional,
totally adequate for current needs, and seemed large
enough (or many years to come. Members and guests
entered a large reception room with comiortable sotas and
chairs. A visiting lawyer's office was available, as well as
a small library and conference room, where out-of-town
lawyers could conduct business, and meetings on bar
business could be held, Ample storage space existed and
our bar associalion was well-housed,

Many changes caused the association's needs for the
physical plant to increase since 1964. With the number
of lawyers growing by over 300 percent, the humber of
staff needed to service their needs and admissions mat-
ters has grown, The addition of new programs also has
increased the need for staff and facilities, These include
the Lawyer Referral Service, which last year processed
11,081 requests and generated an estimated over-$350,000
in fees for participating lawyers; the expanded and mod-
ernized Alabama Lawyer and Bar Directory; the Alabama
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Bar Reparter; the creation of committees
and task forces now numbering 46
which involve over 900 volunteer lawyers
in bar work; the establishment of 15 sec-
tions dedicated to specialized interests
of their members; and ane of the coun-
try's most successful 1OUTA programs,
which last year processed 51 requests for
assistance and dealt with $934,000
received from trust accounts at no cost
to participating members,

An area of major unavoidahle growth
has been the handling of lawyer
discipline and other activities of the
general counsel's office. In 1964, few
complaints were filed against lawvyers,
Last year the number was 988, If we are
to maintain our existing system of self-
discipline, rather than having the
disciplining of lawyers taken over by
some commission oulside of the profession, we must be
able 1o thoroughly investigate and dispose of these com-
plaints. And the disposition must be timely, at least as
much for the benefit of the lawyers involved as for the com-
plainants. Additicnally, the office of general counsel issues
binding written and oral non-binding ethics opinions to
requesting lawyers. These totalled 117 and 1,100 respec-
tively last year, while such opinion requests were rare 26
years ago. Also, the number of lawsuits In which the bar
is made a party continues to increase,

Walk into our headquarters building today and you will
receive quite a different impression of our association fram
a visitor of 1964, If your visit requires you to wait in the
reception room, you will stand, because sofas and chairs
have givien way to additional desks for hard-working staf-
fers who perform their duties over the constant distractions
caused by their location, Not anly will you have no office
availabie for meeting someone, but I you need to use a
lelephone the only one available may be sitting on top
of the duplicating machine in the print room. If you need
the conference room for a meeting, you will have to disrupt
the work of the |OLTA funds director, who waorks at a small

{cantinued on page 322}
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Executive Director’s

Report

john A. Yung IV

HAMNER

Thanks, J.A.Y. IV

express my sincere appreciation to

a colleague whose dedicated ser-
vice to the Alabama State Bar has been
outstanding. John A, Yung IV has submit-
ted his resighation as assistant general
caunsel of the Alabama State Bar, effec-
tive December 31, 1990, John will have
served the bar for ten and one-hali years.

John’s counsel 1o the bar has been of
inestimable value. He is possessed of a
work ethic seldom seen in today’s socie-
ty. He has a keen and creative mind:
however, John's sense of nght and
wrong—and his disdain of the latter to
any degree—has made him ideal for the
position he has so ably filled,

I recall well John's not infrequent
needling about perceived or reported
professional wrongdoing in our profes-
sion long before he joined our stalf, He
always wanted to know what we were
going to do about it and when, John's
comments were never mace in a vindic-

{continued on page 323)

l am using this November space to
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President’s Page

fcontinued fram page 320)

desk in the comer. If records are need-
edl, they may be in one of the file drawers
oor boxes that have spilled over inta the
commissioners: meeting room or they
may be in a storage room being rented
{n another part of town, Do not ask for
the general counsel or any of his staff,
hecause they are warking out of equally
crowded facilies in a separate building
on Perry Street. And yau will not see a
desperately needed investigator making
it possible to handle complaints involy-
ing lawver discipline and the unautho-
rized practice of law in a prompt mannet,
or a statewide coordinatar for volunteer
programs of legal aid to the poor, be-
cause there is nowhere to put them,

Il is a great tribute o the abilities of our
stafl that they are able to perform in an
outstanding manner under such adverse
conditions, bul condilions dare getting
even worse and we cannol expect such
excellence in performance to continue
far an indefinite period

Activity by others to meet their needs
for additional facilities are atl around us,
The Capital renovation has been under-

way for four vears, work has begun an
the new Judicial Building, and across the
slreet from us the Alabama Education
Association is well into the over-$4
million expansion of its headquarters,
AEA has stated with justifiable pride that
its new factlities will be built without bor-
rowing a dime,

For several years we have had a task
force at work on our expansion projecl.
Plans now have been completed for a
three-story addition which will bring
everything under one roof and leave un-
finished space for the future, While there
are no expensive (rills, this enlarged and
renovated new headquarters will be a
thing of beauty and a source of renewed
pride, Its cost, including additional fur-
nishings and equipment, will be approx-
imately $3 12 million,

With a leap of faith in the lawyers of
our state, your board ol commissioners,
acling as trustees of the Alabama State
Bar Foundation, has approved this impor-
tant project, awarded a contract and
glven approval for work to begin.

Suggestions have been made that this
project could be [inanced easily by
assessing each member of the bar less
than $400. These suggestions have been

LATE!
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rejected, This is a labaor of love and our
headquarters will be paid for because
lawyers wanlt 1o, not because they have
lo, When we moved into our current
building it was completely paid for and
lurnished by donatlons, Qur building on
Perry Street was bought with additional
donations. While funds for this project
can be borrowed on a long-term basis
under a commitment presently in hand,
we are confident that lawyers will re-
spond once more to meet this need and
make the incurring of substantial debt
SErvice unnecessary,

Our present building has a wall bear-
ing the names of the contributors who
made it passible, Eighty percent of them
are no longer with us, bul their names
are a continuing statement ol their great
faith in our generation of lawyers, We can
do no less for those who will follow us,

Fundraising will begin soon. Major
gifts are already heing pledged to
memaorialize outstanding lawyers, and all
members will be given the opportunity
to do their part, This is your har associa-
tion and your building. Please respond
when the call comes. You and future gen-
erations of lawyers surely will be proud
that you did. a

NOTICE

The latest edition of the Alabama State Bar's directory
will be printed and mailed 1o members in January or Feb-
ruary of 1991, The directories were originally scheduled
to come out in December of this year, but due to the large
number of state telephone numbers being changed, and
the many, many attorneys who have moved and not sent
the state bar a change of address, it was decided by the
executive director and the bar directory committee to ex-
tend the publication date and “clean up’ the book,

On a yearly basis, the slate bar will mail 1o all firms
a listing of atorpeys in that firm and the address (street
and mailing) and telephone number an file for that firm.
It is hoped that this effort will ensure a more accurate bar
directory, as well as membership records in general.

You can help by making sure, in writing, that the state
bar has your current, up-to-date, address, firm name and
telephane number, Do not assume that the office manager
has taken care of itl Otherwise, the state bar will not he
held accountable for any missed mailings {dues notices,
CLE compliance forms, Alabama Lawyers, etc.),

For more information, please contact Alice Jo Hendrix,
membership services director, Alabama State Bar, P.(),
Box 671, Montgomery, Alabama 36101, phone (205)
269-1515, WATS (in-state Alabama only) 392-5660,
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Newly Revised Third Edition of Sourcebook Describes
Medical and Legal Developments

Prentice Hall Law & Business has revised and pub-
lished the third edition of Asbestos: Medical and Le-
gal Aspects, which includes updated information on
ashestos disease and worker health,

Written by Barry Castleman, an environmental con-
sultant, Ashestos: Medical and Legal Aspect oifers at-
torneys involved in asbestos litigation complete
documentation on the evolving knowledge of ashestos
hazards, both in open literature and with particular at-
tention to the main defendants in these cases.

The book covers asbestosis and cancer, compen-
sability of asbestosis and cancer as occupational
diseases, thresholds and standards used 10 determine
safe or acceptable levels of asbestos hazards gathered
from countless depositions, company records, industry
consultants and trade associations,

Ashestos: Medical and Legal Aspects may be pur-
chased from Prentice Hall Law & Business, 270 Sylvan
Avenue, Englewood Cliffs, New Jersey 07633, phone
toll-free 1-800-223-0231, or fax (201) 894-8666.
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Report

{continued from page 321)

tive or petty manner, | knew then as now
they were expressions of genuine con-
cern about professional conduct which
demeaned the profession he honored,

| was listening to the news while driv.
ing to Birmingham when | learned John
had resigned his former position in the
Attorney General’s Office. | pulled off
the highway in Alabaster, called John
from a pay phone and inquired of his in-
terest in joining our staff. He now could
have the opportunity to address those
concerns that we had previously shared.
That call was some of the best money |
Bver spent,

John's deliberate and thoughtiul man-
ner precluded an instant acceptance;
however he considered the opportunity
only a short time before accepting. We
needed a fair-minded, intelligent lawyer

committed to the vigorous upholding of
the highest of ethical standards.

Not long after John began work, )
began receiving comments about John's
being too vigorous, too prosecutorial or
too inflexible. Even a few suggestions
were made that | should reconsider my
decision with respect o his employment,
i knew John was doing a task which, at
times, could be both difficult and unplea-
sant, not 1o mention thankless, in a
thoroughly professional manner.

| was never more confident in my
choice. | had seen a side of John Yung
that tar too few people know—he likes
it that way! He is a very private person,
but one of the most generous and car-
ing people | know, |nhn's generosity to
those in need and his overall Interest in
the betterment of the less fertunate are
traits | have witnessed firsthand.

lohn's level of productivity and his
work performance, net to mention its
quality, are geing tc make filling his

shoes a difficult task. | am going to miss
my frequent, though brief, visits with
John. [ohn is not one for small talk. | will
miss his thoughtful and eften prodding
memos. | will miss his sense of indigna-
tion when the protession is damaged by
the actions of a lawyer who violates his
or her professional obligations. | will
miss his dry and sometimes cynical wit.
I will miss his spint ol being free.
However, | will miss mast bis goodness
and his genuine caring for our profession
and s reputation,

The Alabama State Bar is better today
hecause John Yung chose to dedicate a
sighificant portion of his professional
career to making it so. John has not told
me of his future plans—you do not ask
John these things: however, | am confi-
dent that whatever he does and wher-
over he chooses to da it, society will be
the better for his having dane |t

Thanks, John, for a job well done.
Good luck and God's speed, ]

ASSISTANT
GENERAL COUNSEL

The Alabama State Bar now is acceplting applications
by letter with resume from qualified lawyers for the
position of Assistant General Counsel. These should
be addressed to Alabama State Bar, P.O. Box 671,
Montgomery, Alabama 36101, This position requires
an experienced lawyer with a strong professional
background. Salary commensurate with experience.
The Alabama Stale Bar Is an equal opportunity
employer.

The Alabama Lawyer

Affordable Term Life Insurance

from Cook & Associates
Compare these low nonsmoker annual rates {or non
decreasing, yearly renewable lerm insurance:
MALE AGES  $250.000 $500,000  §1,000,000

25 218.00 455.00 B45.00
a0 218.00 455,00 845.00
35 255,00 460.00 875.00
40 298,00 545.00 1,045.00
45 348.00 645,00 1,245.00
kil 130,00 H10.00 1,575.00
55 600.00 1 150,00 245500
H H75.00 1,700.00 3,355.00
&5 1,625,00 400000 5,955.00

Renewable to age 100, Female rates same as males six
years younger. All coverage provided by companies rated
A4t hy A M, Best Co

For a wrilten quolation and policy description send
your date of birth and amount of coverage desired to:

COOK & ASSOCIATES

P.O. Box B50517
Mobile, Alabama 366850517
(205) 341-5168
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Bar Briefs

Meyerson speaks al construction
contract litigation seminar

Ed Meverson, a partner in the firm of
Najjar, Denaburg, Meyerson, Zarzaur,
Max, Wright & Schwartz, PC., was a fea-
tured speaker an the subject of “Claims
and Disputes in the 905" at the XIV An-
nual Construction Contract Litigation
Seminar.

The seminar, sponsored by The Florida
Bar Continuing Legal Education Commit-
tee and the Trial Lawyers Section, was
held in May in Tampa, Florida.

Meverson is graduate of Cumberland
School of Law,

Huckaby and Ogle re-elected to
board, American Judicature Society

Gary C. Huckaby, an attorney with the
firm of Bradley, Arant, Rose & White in
Huntsville, Alabama and Richard F, Qgle,
of the Birmingham firm of Schoel, Ogle,
Benton, Gentle & Centeno, were recently
re-elected to the American Judicature So-
ciety Board of Directors al the Society's
annual meeting in Chicago. Both Aetna
Life and Casualty Vice-President Stephen

Huckaby

Middlebrook and former Nebraska Chief
Justice Norman Krivosha were featured
speakers al the meeting,

Huckaby, who received both his bach-
elor’s and law degrees from the Univer-
sity of Alabama, is a past president of the

Alabama State Bar and a member of the
Alabama Law Foundation's Board of Di-
rectors and the Alabama Law Institute,
He is also the state delegate to the Amer-
ican Bar Association House of Delegates
and past chairperson of the Mandatory
CLE Cammission,

In the past, Huckaby has served as a
member of the executive committee of
the Alabama State Bar; president of the
Huntsville-Madison County Bar Associa-
tion; member of the Judicial Selection
Panel for LS. Magistrates; and chairper-
son for the American Bar Association
Lawyer Referral and Information Services
and Delivery of Legal Service commit-
tees, He received the Alabama State Bar
Award of Merit in 1986,

Ogle

A graduate of the University of Ala-
bama Law School, Cgle is a member of
the Alabama State Bar and the Birming-
ham Bar Association, the Alabama Law
Institute and the American Trial Lawyers
Association, He currently is serving as
president of the Birmingham Bar Associa-
tion. Ogle, who serves as an editorial
consultant to Matthew Bender and Com-
pany and lectures at the Alabama Law In-
stitute for Continuing Legal Education,
was a former national president of Pi
Kappa Alpha and president of its Mem-
orial Foundation.
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Durward elected to board of gov-
ernors

Gerard |, Durward of Durward & Ar-
nold of Birmingham was elected in June
to the Board of Governars of the Ameri-
can Academy of Matrimonial Lawyers at
the organization’s annual meeting in
Chicago.

Durward

Members of the Academy are lawyers
who concentrate in the area of family
court matters, divorce and matrimonial
law.,

Durward is a graduate of Birmingham
School of Law,

UNA trustees elect Potis president

The University of North Alabama
Board of Trustees elected Robert L, Potts
as president in a special meeting in Au-
gust attended by Gov. Guy Hunt.

Potts, the interim president of UNA
since January 1, was one of two finalists
considered for the permanent position
created by the retirement of Robert M,
Guillot in late 1989,

Following a vote by secret ballot, the
board made a public vocal vote of
unantmous support for Potts.

After his appointment, Potts noted
there are five areas that will require his
immediate attention: rearganizing the
administration {largely due to impending
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Potts

retirements and temporarily-filled posi-
tions); maintaining good relationships on
behalf of UNA with the governor’s office,
the legislature and the Alabama Commis-
sion on Higher Education; building part-
nerships with area community colleges;
developing an aggressive marketing and
recruiting program; and enhancing the
new development effort to build the en-
dowment of UNA,

Potts was the general counsel for the
University of Alabama System from 1984

through 1989. Previously, he had been
a member of a Florence law firm and,
during that time, had served as the UNA
attorney, During 197071, he was a re-
searcher (or a Boston, Massachuselts, law
firm while serving as an instructor in law
and attaining a master of laws degree
from Harvard University. Potts received
his juris doctorate degree from the Uni-
versity of Alabama and his bachelor of
arts, cum laude, from Southerm Mis-
sionary College. He also studied for a
year at Newbold College in England.

Potts also served as Alabama editor
and assistant editar of the Alabama Law
Review, He later served on the editorial
advisory board of The Alabama Lawyer.
He has taught at Boston University Law
School, the University of Alabama and
UNA.

He was president of the Young Law-
vors' Section of the Alabama State Bar in
1979-80. He has served as chairperson of
the Alabama Board o Bar Exaniners

Laird appointed to 7th Judicial
Circuit

Latred

Governor Guy Hunt appointed R. Joel
Laird, Jr., to the Seventh Judicial Circuit
16 replace Harold Quatllebaum, who re-
signed the judgeship earlier this year.

Laird, 28, received his law degree from
the Cumberland School of Law in Birm-
ingham in 1986 and his undergraduate
degree from the University of Alabama
in 1983, He has been a partner in the An-
nistan firm of Caldwell & Laird since Ju-
ly 1989,

Laird’s term expires in Nowember 1992,

NOTICE

Lawyers Cooperative Publishing announces
new Bankruptcy Desk Guide

Lawyers Cooperative Publishing announces a com-

beach bum...

Be a

prehensive new hankruplcy service, The new Bankrupt-
cy Desk Guide consists of four binders plus a statutes,
rules and official Torms pamphiet.,

The Bankruptey Desk Guide is organized by topic,
not Code section or rule, Users do not have 1o be
familiar with the Code to look up the information they
need. The test analysis, which includes detailed pro-
cedural guidance, contains references o supporling
cases, statutes, rules, legislative history, and required
forms. ALR Fed. Am Jur 2d, and other works in the
publisher’s legal library are also cited.

The Bankruptcy Forms Guide, a companion binder
to the Bankrupicy Desk Guide, provides aver BOD lorms
for bankruplicy actions, It is sold separately,

For more information, call (716) 546-5530.

Alabama State Bar

in July 1991 at the

Annual Meeting,
Perdido Beach
Hilton,
Orange Beach,
Alabama!
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Cooper elected chairperson of ABA
House of Delegates

N. Lee Cooper, a partner in the Birm-
ingham firm of Maynard, Cooper, Frier-
son & Gale, PC,, has become chairper-
son of the House of Delegates of the
American Bar Association,

Cooper was nominated to the post in
February 1990 and took office at the

Cooper

close of the 1990 Annual Meeting in Chi-
cago in August, He will preside over ses-
sions of the House of Delegates between
February 1991 and August 1992, The
House of Delegates, with 461 members,
meets twice yearly to establish associa
tion palicies. l1s members represent var-
ious ABA components, as well as slate,
local, specialty and ethnic bar asso-
ciations,

Cooper received a bachelor of science
degree in 1963 and a law degree in 1964
from the University of Alabama at Birm-
ingham, where he was an editor of the
Alabama Law Review. He is a trustee of
the Alabama Law School Foundation and
of the Farrah Law Society of the law
school. (See the May 1990 Alabama Law-
yor for more information.)

Black’s Law Dictionary updated in
new edition from West Publishing

Black’s Law Dictionary, one of the na-
tion’s most frequently used law books for
the past 100 vears, has been updated and
expanded, West Publishing Company
presents the “Centennial” 6th Edition of
Black’s Law Dictionary.

This new “Centennial Edition” con-
tains over 5,000 new or revised entries
that reflect recent developments tn the
law. The last edition of Black’s Law Dic-
tionary was published by West in 1975,
Ten years of changes and new develop-
ments in the law have made a new, ex-
panded edition necessary.

Contained within are pronunciation
guides, cross-references to related Llerms,
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federal court rules, federal statutes, uni-
form and model laws, agency regula-
tions, and leading cases.

This new edition contains updated and
expanded financial terminology, includ-
ing tax and accounting terms.

Examples of word usage, with citations,
have been added throughout to illustrate
how various terms are used or applied
in various contexts

This new 6th Edition will be available
in both a Standard Edition and a Deluxe
Edition.

West Publishing donates profes-
sionalism library to ABA

West Publishing Company of 51, Paul,
Minnesota, has announced its intention
to donate a comprehensive ethics and
professionalism law library to the Amer-
ican Bar Association Cenler for Profes
sional Responsibility. This is one of the
largest corporate gifts ever received by
the ABA through its Fund for Justice and
Education, The library will cantain West's
American Digest System, the Decennial
Digest, all of West's Regional Reporters,
all of the state statute sets published by
Waest, USCA, CJ§, Wesl's Hornbook Se-
ries, and other related reference ma-
terials,

The “West Professional Responsibility
Law Library™ will be located in the new
offices for the ABA Public and Profes-
sional Responsibility Group, at the
Time/Life Building in Chicago.

Don’t let your
Alabama Lawyers
get worn,
torn or
thrown away.
Order a binder
(or two!)
at $10.00
each from;

The
Alabama Lawyer
P.O. Box 4156
Montgomery, AL 36101
or call (205) 269-1515

Founded in 1978, the ABA Center for
Professional Responsibifity develops and
interprets rules and guidelines on profes-
sional conducl, providing insight and
leadership in the areas of legal ethics,
professional regulation and discipling,
client protection and professionalism,

The ABA Fund for Justice and Educa-
lion, the Association’s charttable arm,
supports more than 200 law-related pub-
lic service and educational programs to
improve the legal system and help the
public,

American Bar Association an-
nounces 1991 Law Day U.S.A. theme

The theme for Law Day U.S.A, 1997 s
FREEDOM HAS A NAME:
THE BILL OF RIGHTS

The 1991 theme encourages Law Day
program and event planners to focus their
efforts on commemorating the bicenten-
nial of the Bill of Rights,

The purpose of Law Day US.A,, cele-
brated annually on May 1, is to reserve
a “special day of celebration by the
American people in appreciation of their
liberties and to provide an occasion for
rededication to the ideals of eguality and
justice under laws! Law Day ULS.A, was
established by United States Presidential
Proclamation in 1958 and reaffirmed by
a Joint Resolution of Congress in 1961,

The American Bar Association, as the
national sponsor of Law Day U.S.A,, pre-
pares a detailed planning guide to assist
individuals and organizations conduct-
ing Law Day programs. In addition, the
ABA makes available many reasonably
priced promotional and educational/in-
formational materials, ranging from but-
tans and balloons to leaflets, brochures,
hookiets, speech texts and mock trial
sCripts.

State and local bar associations, li-
hraries, community organizations,
schools, churches, law enforcement
agencies, service clubs, legal auxiliaries,
and scouting organizalions are among
the many groups sponsoring Law Day
LLS.A, programs and events, The events
range from no-cost legal consultations,
mock-trials conducted in schools, courl
ceremontes, poster and essay contests to
television and raclio call-in programs,

To learn mare about Law Day USA,,
write for a copy of the Law Day Planning
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Guide: Law Day U.S.A., American Bar
Association, 8th Floor, 750 North Lake
Shore Drive, Chicago, lllinois 60611, or
telephone (312)988-6134. (The 1991
Planning Guide will be available in late
January.)

Ford elected representative to Na-
tional Conference of Special Court
judges

The National Conference of Special
Court judges of the American Bar Asso-
ciation announces that Judge Aubrey
Ford, Ir., Macon County district judge,
Tuskegee, Alabama, was elected at the
annual meeting of the American Bar As-
sociation to serve as representative for
the fifth district to the executive commil-
tee of the National Conference of Special
Courl Judges, representing judges in the
states of Alabama, Tennessee, Kentucky,
West Virginia and Mississippi.

The National Conference of Special
Courl Judges is one of six organizations
within the Judicial Administration Divi-
sion of the American Bar Association,
and its members include judges of a va-

riety of limited jurisdiction courts, such
as military courts, juvenile and family
courts, probate courts, district, county
and municipal courts, criminal and civil
cours of specialized jurisdiction, and
United States magistrates and bankrupt-
cy judges.

Judge Ford has served as chairperson
of the Committee on Rural Courts of the
National Conference of Special Court
Judges, and has been a leader in the
planning of a series of national judicial
conferences on the problems of rural
courts,

Roberts named to SEC

Birmingham native Richard Y. Roberts
was recently chosen by President George
Bush to fill a vacancy on the Securities
and Exchange Cammission,

Roberts was a long-time top aide to
Senator Richard Shelby. As Shelby's chief
of staff and issues director in both the
Senate and the House, he developed an
expertise in SEC matters,

He is & 1973 graduate of Auburn Uni-
versity and a 1976 graduate of the Uni-

versity of Alabama School of Law. He
also received a master of law degree from
George Washington University in 1981,

Roberts joined Shelby's Tuscaloosa firm
in 1976, and was hired chief of staff when
Shelby was first elected to Congress in
1978, He returned to Alabama in 1983
to practice in Montgomery bul returned
in 1986 to work with Shelby and direct
the Senator’s staff, Since April, Roberts
has been with the Mobile firm of Miller,
Hamilton, Snider, Odom & Bridgeman,

Chief justice announces appellate
courts current

Alabama Supreme Court Chief Justice
Sonny Hornsby says the supreme court
and the stale’s two appeals counts entered
a new court year on October 1 with cur-
rent dockets,

Supreme Court justices decided 1,304
matters and wrote 703 published opin-
ions during the past year. Twenty years
ago in the 1970-71 court year, a total of
176 opiniens was released. Hornshy
stressed that the work of the court, mea-
sured in the number of full wrilten opin-

Judicial Conference of the Eleventh Circuit
Each year, the circuit, district and bankruptey judges of the

NOTICE

ASSISTANT
GENERAL COUNSEL

The Alabama State Bar now is accepting applications
by letter with resume from qualified lawyers for the
position of Assistant General Counsel. These should
be addressed 1o Alabama State Bar, P.O. Box 671,
Montgomery, Alabama 36101, This position requires
an experienced lawyer with a strong professional
background. Salary commensurate with experience,
The Alabama State Bar is an equal opporunity
employer,

Eleventh Judicial Circult meet in conference with members
of the bar to consider the business of the cournts of the circuit
and to devise means of improving the administration of juslice
in the circuit, Previously, the members of the bar who have
been invited 10 attend the conference have been restricied
ta those specified in Addendum No, One of the Local Rules
of the Eleventh Circuit Count of Appeals.

The judges of the cireult have concluded that greater lawyer
participation than that currently provided for by the local rules
is desirable if the conference is to accomplish its purpose of
improving the administration of justice, To provide such par-
ticipation, the judges of the circuil have decided thal the 1991
conference will be an open conference: Any attorney admit
ted to practice before the Coun of Appeals of the Eleventh
Circuit or before any of the district courts of the circuit may
attend the conference,

The 1991 conference will meet (n Asheville, North Caro.
lina, May 25-27, 1991, Any lawyer who wishes to attend the
meeting must advise the circuit executive, Naorman E. Zoller,
in wriling as soon as possible; hotel accommodations are
limited (approximately 1,000 rooms), and they will be
allocated on a first-come, first-served basis,

Zoller can be reached at the U.S, Court of Appeals for
the Eleventh Circuit, 56 Forsyth Street, Atlanta, Georgla
30303. Phone (404) 331-5724.
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ions, has increased by 334 percent in 20
years with no increase in the number of
justices,

Hornshy also said that the supreme
court has adopted national appellate
time standards, and that since their adop-
tion earlier this year, the court has met

Hornsby

the standards in 55 percent of its cases,
The national standard for appellate
courts is that every case should be de-
cided and released within 280 days from
the filing of notice of appeal. “The Ala-
bama Supteme Court, in all cases since
the standards were adopted, is averaging
293 days,” Hornsby said.

During the past court year, the court
of criminal appeals released a total of
1,909 cases, 418 with full written opin-
ions. The court of criminal appeals was
also current with its docket, having de-
cided and released all cases submitied
ta the judges prior to July 1. The five

judges on thal court wrate, on average,
84 opinions each,

The court of civil appeals released a
total of 404 opinions and ended the year
current with its docket, The court is cur
rent with all cases submitted to the
judges by the first of September. Active
judges on the court averaged writing 109
opinions, each, last court term, The total
caseload on the coun of civil appeals in-
creased by 18 percent over the previous
year.

Jackson appointed MCLE Commis-
sion chairperson

Lynn Robertson Jackson of Clayton,
Alabama, was recently appointed by Ala-
bama State Bar President Harold Albrit-
ton to serve as chairperson of the
Mandatory Conltinuing Legal Education
Commission,

Jackson is the first woman 1o serve as
Commission chairperson.

She is a graduate of lones Law School
and was admitted to the state bar in 1981,
She has served as president of the Third
Judicial Circuit Bar Association, and as
a member of the bars Permanent Code
Commission, the board of editors of The
Alabama tawyer and the MCLE Com-
mission,

Presently, she serves as a member of
the board of bar commissioners (Third
Circuit); the board of trustees of the Ala-

bama Law Foundation: the bar commis-
sion liaison to the Task Force on Bench
and Bar Relations; the Committee on the
Unautharized Practice of Law: the Task
Farce on Facilities for the Alabama State
Bar; and the Disciplinary Board, Panel I,
of the state bar,

Jackson

She is a member of the American Bar
Association, the American Trial Lawyers
Association and the Alabama State Bar.

jackson is city attorney for the Town of
Claytan, and is on the board of directors
for the United Way for Barbour County.

Her father, A.B. Rabertson, Jr, was a
member of the board of bar commis-
sioners from 1964 until his death in 1981,
He also served as second vice-president
of the state bar and chairperson of the
Disciplinary Commission,

Jackson is married 1o George T, Jack-
son, a pilot, and they have one daughter,
Katherine Robertson Jackson, 17 months,

=

in July

Be a beach bum .

1991 at the Alabama
State Bar Annual Meeting,
Perdido Beach Hilton,
Orange Beach, Alabama!
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About Members, Among Firms

ABOUT MEMBERS

William €. Daniel announces the
relocation of his offices to Suite 502,
AmSouth Bank Building, PO. Box 396,
Anniston, Alabama 36202, Phone
(205) 236-8099,

EQ

James R. Berry announces the
opening of his office under the name
James R. Berry, with offices located
at 100-A S, Emmett Street, Albertville,
Alabama 35950. Phone (205) 878-
#5500,

]

John McBrayer announces the
relocation of his office to Shelby
Medical Center Building, 644 2nd
Street, NLE., Alabaster, Alabama.

The mailing address is PO. Box
1949, Alabaster 35007 Phone (205)
Gh4-3H818,

[

). Floyd Minor announces the
opening of his office, effective Sep-
tember 1, 1990, The new office ad-
dress is 458 S Lawrence Streel,
Maontgomery, Alabama. Phone (205)
265-6200,

|

Frederick T. Enslen announces that
he has withdrawn from the firm ol
Argo, Enslen, Holloway & Sabel, PC,,
anct has relocated his office 1o 4145
Wall Street, Monigomery, Alabama
16106, Phone (205) 244-7333.

[ ]

Sheree Martin announces the open-
ing of her offices at 409 N, Court
Street, Suite 120, Florence, Alabama
35630, Phone (205) 760-1250.

She is a member of the Alabama
State Bar and The Florida Bar, and has
an LL.M. in Taxation from the Unl-
versity of Florida,

o

Wallace K. Brown, Jr., announces
the opening of the Law Office of Kin
Brown at 1323 Broad Street, Phenix
City, Alabama, effective August 1,

1990, The mailing address is PO. Box
3556, Phenix City 36868-3556. Phone
(205) 298-2222,

n

AMONG FIRMS

Ford & Hunter, PC, announces that
Richard M. Blythe has become
associated with the firm, effective Sep-
tember 1, 1990, Offices are located at
645 Walnut Street, Suite 5, PO. Box
188, Gadsden, Alabama 35902,
Phone (205) 546-5432,

[ |

A. Danner Frazer, Jr., Edward C.
Greene, William H. Philpot, Jr., and
Michael E. Upchurch announce the
tormation of a partnership for the
practice of law, in the name of Frazer,
Greene, Philpot & Upchurch, effec-
tive July 1, 1990, Offices are located
at Suite 2206, First National Bank
Building, 107 St. Francis Street,
Mobile, Alabama 36602, The mailing
address s PO. Box 1686, Mobile
16633, Phone (205) 431-6020.

|

Maynard, Cooper, Frierson & Galeg,
PC. announces that C.C, Torbert, jr.,
tormer chief justice of the Alabama
Supreme Court, has become a mem-
ber of the firm and will be in the firm's
Montgomery office. The firm also an-
nounces that james L. Priester and
James M. Proctor, 1l, have become
members of the firm. Offices are
located in Birmingham and Mont-
Komery,

[

Paul G. Smith, J. Thomas Burgess,
Thomas Spires and A. Joe Peddy,
formerly of the firm of Smith & Taylor,
announce the farmation of a partner-
ship under the name of Smith,
Burgess, Spires & Peddy.

Assoclates of the firm are Willlam
F. Smith, 11, Jim E Oros, Jr., Michael
B. Walls, Todd N. Hamilton and Frank
M. Cauthen, Jr. Offices are located at

Suite 1212, Brown Marx Tower, 2000
1st Avenue, N., Birmingham, Alabama
35203-4110,

n

The firm of Dillard & Ferguson
announces that Stevan K, Goozee’ has
been made a partner of the firm.
Offices are located at 205 20th Street,
N., Suite 331, Frank Nelson Building,
Birmingham, Alabama 35203 Phone
(205) 251-2823,

|

Griffin, Allison, May & Alvis
announce the change of the firm
name to Griffin, Allison, May, Alvis
& Fuhrmeister, and that James W.
Fuhrmeister has become a partner of
the firm, and that Cindy B. Sirmon has
become associated with the {irm,
Offices are located at 4518 Valleydale
Road, Suite 1, Birmingham, Alabama
16242, and the mailing address is PO,
Box 380275, 35238, Phone (205) 991-
BHih7.

=]

The firm of Sirote & Permutt, PC.
announces the relocation of its offices
o the AmSouth Center, Suite 1000,
200 Clinton Avenue, W., Huntsville,
Alabama 15801, Phane (205) 5361711,

n

The firm of Turner, Onderdonk &
Kimbrough, PA. announces that
Gordon K, Howell has become a
partner tn the firm, and the name of
the firm has been changed to Turner,
Onderdonk, Kimbrough & Howell,
PA. Offices are located in Mobile and
Chatom.

]

Thomas, Means & Gillis, PC.
announces the relocation of their
Montgomery office to 3121 Zelda
Count, Mantgomery, Alabama 36106,
The mailing address s PO, Drawer
5058, Montgomery 306103-5058.
Phone (205) 270-1033.

|
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The firm of Miller, Hamilton, Snider
& Odom announces that Richard A,
Wright and Richard Y. Roberts have
become members of the firm, and
Robert Bruce Rinehart and Robert G.
Jackson, Jr., have become associated
with the firm,

Offices are located in Mobile,
Montgomery and Washington, D.C.

[ |

The firm of Lyons, Pipes & Cook
announces that Charles L. Miller, Jr.,
and W. David Johnson, Jr., have be-
come members of the firm effective
January 1, 1990, and wWilliam E.
Pritchard, 1, has become associated
with the firm, effective March 1990,

Offices are located at 2 North Royal
Street, Mobile, Alabama 36602,
Phane (205] 432-4481,

||

Lewis & Martin, PC. announces that
the name has been changed to
Martin, Drummond & Woosley, BC,,
and that offices continue to be located
al 2020 Amtouth/Marbert Plaza, 1901
6th Avenue, N., Birmingham, Ala-
bama 35203, Phone (205) 322-8000,

|

Lange, Simpscn, Robinson &
Somerville announces that Neil R,
Clement, David W. Duke, James C,
Pennington, Elwyn Berton Spence,
Carey W. Spencer, and William B,
Stewart have become associated with
the firm at its Birmingham office, and
that John K. Barran has become
associated with the firm at its Hunts-
ville office,

[ |

Legal Services Program for
Pasadena and San Gabriel-Pomona
Valley announces that Regina B.
Edwards has become associated with
The Handicapped and Elderly Law
Project located at 201 E. Mission
Boulevard, Pomona, California 91766,
Phone (818) 308-9524. Edwards is a
1987 admittee to the Alabama State
Bar,

| |
Morring, Schrimsher & Riley of

Huntsville announces that Donald
Lee Christian, Jr,, has joined the firm

as an associate. He is a graduate of
Cumberland School of Law.

Offices are located at 117 Clinton
Avenue, E., Huntsville, Alabama
35801, Phone (205) 534-0671,

| |

David A. Ryan has become
associated with the firm of Tingle,
Sexton, Murvin, Watson & Bates, PC.
Ryan is a graduate of the University of
Alabama Schaol of Law, where he
served as a member of the Alabama
taw Review and the John A. Campbell
Moot Court Board.

|

The firm of Parnell, Crum &
Anderson, P.A. announces that
Bernard B. Carr, former staff attorney
to Justice Henry B. Stegall, 11, and
Jonathan H. Cooner have become as-
sociated with the firm.

Offices are located at 641 5. Law-
rence Street, PO, Box 2189, Monl-
gomery, Alabama 36102-2189, Phane
(205) 832-4200.

|

The firm of Harris, Evans & Downs,
PL. announces the change of the firm
name to Harris, Evans, Berg & Morris,
PLC., with offices to remain at Historic
2007 Building, 2007 3rd Avenue, N.,
Birmingham, Alabama 35203

The firm also announces that R.
Stan Morris has been named a part-
ner, and that Linda E. Winkler, Eliz-
abeth Patterson Wallace and
Matthew ). Dougherty have become
associated with the firm.

J. Tadd Caldwell announces that G,
Rod Giddens has become an asso-
ciate in the firm of Caldwell &
Giddens.

Offices are located at Suite 407,
SauthTrust Bank, 1000 Quintard Ave-
nue, Anniston, Alabama. The mailing
address Is PO, Box 2314, Annlston,
Alabama 36202, Phone (205) 237
6671,

[ |

Berry, Ables, Tatum, Little & Baxter,
P.C., 315 Franklin Street, S.E., Hunts-
ville, Alabama 35804, announces thal

Susan A. McMillan has (oined the
firm as an associate, Phone (205)
533-3740.

|

The firm of Love, Love & Love
announces the opening of a branch
office in Gadsden, Alabama, The
office is located at B23 Forrest Avenue,
Room 101-A. Phone (205) 546-8216.

i

The firm of Blume & Blume an-
nounces that R, Shayne Roland has
become associated with the firm.

Offices are located at 2300 E. Uni-
versity Boulevard, Tuscaloosa, Ala-
bama 35404-4136, Phone (205) 556-
6712,

| |

The firm of Eyster, Key, Tubb,
Weaver & Roth announces that M.
Bradley Almond has become asso-
ciated with the firm. Offices are lo-
cated at 402 E. Moulton Street, PO,
Box 1607 Decatur, Alabama 35601-
1607, Phane (205) 353-6761,

B

The Law Offices of Mary Beth
Mantiply announces that Charlotte
Adams Nicholas, formerly an officer
with SouthTrust Bank of Mobile, and
Patrick B, Callins, formetly of Collins,
Galloway & Smith, have become as-
sociated with the firm. Offices are
located at 209 M. Joachim Street,
Mobhile, Alabama 36601, Phone (205)
4331-3544,

m

Wilson & Pumroy announces that
George D. Robinson has become an
associate with the firm.

The office is located at 1431 Leigh-
ton Avenue, PO, Box 2333, Anniston,
Alabama 36202, Phone (205) 236-
4222,

|

The firm of Pradat & Wise
announces that William B, McGuire,
Jr., has become a partner in the firm,
The firm name has been changed to
Pradat, McGuire & Wise.

Offices are |ocated at 2902 6th
Street, Tuscaloosa, Alabama 35401,
Phone (205) 345-2442,

|
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The firm of Parker & Brantley an-
nounces that Mark D. Wilkerson,
formerly a partner with Haskell,
Slaughter & Young, has joined the
firm, and the firm name has been
changed 1o Parker, Brantley & Wilker-
son, PC,

The firm has moved its offices 1o
1200 Bell Building, 207 Montgomery
Street, Montgomery, Alabama 36103-
4992, Phare (205) 265-1500,

|

Beasley, Wilson, Allen, Mendel-
sohn & Jemison, PC, announces that
Blaine C. Stevens, former law clerk to
Alabama Supreme Court Chiel Justice
Sonny Haornshy, has become asso-
ciated with the firm, effective August
1, 1990,

Offices are located at 2007 Mant-

ing, PO, Box 4160, Montgomery, Ala-
bama 36103-4160. Phone {205)
269-23413.

|

Jackson & Taylor announces that
Robert |. Hedge has been associated
with the firm as of July 1, 1990, Hedge
graduated cum laude from Cumber-
land Law School in 1989,

Offices are located at 61 St Joseph
Street, Suite 1500, Mobile, Alabama.
Phone (205) 433-3131.

|

The firm of Rives & Peterson an-
nounces that Rhonda K. Pitts and
Susan Scott Hayes have become as-
sociates of the firm.

Pitts is a gracduate of Cumberland
School of Law. She is a tormer law
clerk to the Honormble Oscar W.
Adams, Jr, of the Alabama Supreme

Hayes is a graduate of Southern
Methadist University School of Law,
She formerly practiced with the firm
of Zelle & Larson in Dallas, Texas.

n

George W, Andrews, I, former dis-
Irict attorney of Jeflerson, announces
the relocation of his practice to the
offices of White, Dunn & Booker,
1200 First Alabama Bank Building,
Birmingham, Alabama 35203, Phone
{205) 323-1888,

=

John Ben Bancroft has become as-
sociated with the Small Business Ad-
ministeation as an attorney advisor in
the District Office at 2121 8th Avenue,
N. Suite 200, Birmingham, Alabama

gomery Street, 10th (loor, Bell Build-
Court.

35203, Phone (205) 7311728, [

NOTICE

Notice of and Opportunity for Comment on
Proposed Amendments to the Rules of the U.S, Court
of Appeals for the Eleventh Circuit

Pursuant to the Judiclal Improvements and Access
to Justice Act, codified at 28 L1.5.C, §2071(0), notice
is hereby given of proposed amendments to the Rules
of the LS, Caurt of Appeals for the Eleventh Circuit,
A copy of the proposed amendments may be obtained
without charge after October 15, 1990, from the Of-
fice of the Clerk, U.S. Court of Appeals (or the Eleventh
Circuit, 56 Forsyth St., N.W,, Atlanta, Georgia 30303,
Phone (404) 331-6187, Comments on the proposed
amendments may be submitted in writing to the clerk
at the above address by November 30, 1990,

NOTICE

ABA publishes new book on agricultural law

The American Bar Association’s General Practice
Section has published Agricultural Law: A Lawyer's
Guide to Representing Farm  Clients, This new
guidebook focuses on laws and regulations that apply
speciically to larm concerns, and advises aliorneys on
procedures for representing cliepts more ciiectively.

Agricultural Law devotes a major portion 10 explain-
ing the laws and regulations governing the farmer's con-
tact with government agencies, particularly the U.S.
Department ol Agricullure,

Additional chapter topics include arganizing the
tarm, providing specific examples of how each struc-
ture (sole proprietorship, partnership, corporation) can
meel the needs of a particular kind of farm; marketing
the farm product, providing explanations tor the array
of federal, state and local laws governing the sale and
purchase of agricultural products; obtaining credit and
dealing with bankruptcy; and wsing and developing
land, reporting on land use issues and the farmer as
property owner,

To order, cantact ABA Order Fulfillment 515, 750
North Lake Shore Drive, Chicago, lllinois 60611,
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Consultant’s Corner

The following is a review of and com-
mentary on an office automatian issue
that has current importance to the legal
community, prepared by the office auto-
mation consultant to the state bar, Paul
Bornstein, whose views are not neces-
sarily those of the state bar,

This is the 18th article in our “Con-
sultant’s Corner” series. We would like
to hear from you, both in critique of the
article written and suggestions of topics
for future articles,

Business development, who needs i?

It is sad but true that these days every-
one needs to be concerned with busi-
ness development. Great Scott! He is nol
gaing to use that "M’ word (marketing)
is he! No, not if it bothers you a great
deal, but with a viually fixed (some say
shrinking) demand for private sector legal
services and a continuing oversupply of
law school graduates, it behooves all
lawyers to think about it, like it or nol.

What about no-growth firms?

Even firms with no growth plans need
to be concerned with developing new
business, The insurance industry, 10 use
a related example, has known for some
tirse that each vear they lose about 15
percent of their business book through
what they call “leakage.” This is the ero-
sion of a fixed insured base through peo-
ple dying, moving away or simply
choosing another provider,

There is no precisely measured leak-
age figure for the private legal sectar, bul
there must be some, Suppose it is only
10 percent lost 1o death, relocation or
change in providers, If your firm is do-
ing a million dollars a year in fee income,
this suggests you must scare up at least
F100,000 in new business each vear just
o tread watet,

Growth firms
Firms with plans for growth surely see
the need o produce new business in ex:

cess of that required ta compensate for
leakage. They typically formulate busi-
ness plans, targeting  key  prospects,
assigning particular partners 1o particular
prospective clients. They often are disap-
pointed when, after a “decent” interval
and the expenditure of substantial
amounts of hme and money, the key pan-
ners relurn home with meager results,
Whyt

Where the growth potential is

A dehnitive, though slightly dated,
study of some 150 law firms nationwide
with defined and implemented business
plans, revealed the rather astounding
finding that BO percent of new business
came from a lirm's existing client base.
Prospecting for new clients is not 1o be

Bornstein

discouraged, but do not neglect your ex-
isting clients, If you want to use the gold
mining example, allocate your resources
in proportion ta the expectation of strik-
ing a vein,

There are no General Motors Corpora-
tions sitting out in the wilderness wailing
for someone to discover them and offer
1o be their general counsel. They all have

counsel, Shopping lor new clients often
involves an ethically delicate act of try-
ing to take away a client from someone
clse. The someone else will often
counterattack. A brawl is on and you
have made a professional enemy,

How to get it

So, you have decided to put a substan-
tial share of your business development
effort into your existing client base, Now
what? You might begin by insuring that
your client knows all the services your
firm provides, not just those you happen
to be providing at the moment. Clients
are largely lay people and they often see
lawyers as they see doctors: a surgical
practice here, an internal medicine prac-
tice over there, radiologisls somewhere
else. If you have handled an adoption for
them, they might well presume that is all
you (or your firm) does, It you handled
a real estate transaction for them, ditto.

Consider a modest brochure, perhaps
twi of them, one for personal clients and
one for corporate clients, List alf the ser-
vices you offer, Some (irms include brief
biographies of their partners, some even
a map showing the location of their of-
fice(s), Put some in your reception area,
Enclose the personal brochure in some
of the instruments you prepare (wills, real
estate closings, eic.)

Visit with some of your business clients
{a "howdy” call). Ask if they are pleased
with the work performed to date and
recap the other services your firm affers,
Leave a brochure with them, But where
are you going to get the time to make all
these visitst Good question—tune in next
issue,

Summary

—Recopgnize the need for business

development;

—Remember where mos! of the good

prospects are (in your own backyard);

—Make sure your clients know ail you

do; and

—Make some calls on your own clients.
[ ]
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2 tlays sLo0000  $40000
and does not include nme spent by the consuitant

Re uest SCHEDULE OF FEES,
TERMS AND CONDITIONS
Yoays  $1.50000  $31300
7 A4 tlays 2 06000 30700
L]
C in his own oifice while prepanng documentation
O n S u It I n g P rog ra m and recammendations

Avgg, ost/
FO r CO ns It. n S L] Firm Sizge*  Duration®* fee lawyer
ff' il H.1|| 5 tlays £2.50000  $27700
Ottice Automation o
*saumbier of vy only (escloding of counsel)
REQUEST FOR CONSULTING SERVICES
OFFICE AUTOMATION CONSULTING PROGRAM

1 day $ M000  $50000
“*Duratian refers 1o the planoed on-premise time
Sponsored by Alabama State Bar

THE FIRM

Firm name
Address
City Zip telephone #
Comtact person title
Number of lawyers paralegals _________ secretaries
Qffices in other citiest

others

iTS PRACTICE
Practice Areas (%)

Litigation el o) e Maritime T e Corporate
Real Estate (e - Collections " Estate Planning
Laber e Tax T Banking

Number of matters presently open
How often do you bill!

Number of clients handled annually
Number of matters handled annually

EQUIPMENT

Ward processing equipment (if any)
Data processing equipment (i any)
Dictation equipment (il any)
Copy equipment (if any)
Telephone equipment

PROGRAM

% of emphasis desired Admin. WP Needs DP Needs
AL e Analysism —— Analysis

Preferred time (1) W/E ) WIE

Mail this request for service to the Alabama State Bar for scheduling. Send to the attention of Margaret Boone, executive
assistant, Alabama State Bar, PO, Box 671, Montgomery, Alabama 36101,
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Building Alabama’s Courthouses

The following continues a history of Ala-
bama’s county courthouses—their ori-
gins and some of the people who con-
tributed to their growth. The Alabama
Lawyer plans to run one county’s story
in each issue of the magazine. If you
have any photographs of early or pres-
ent courthouses, please forward them
to:

Samuel A, Rumore, |r.

Miglionico & Rumore

1230 Brown Marx Tower
Birmingham, Alabama 35203

Cherokee County

The Cherokees were one of the largest
southern Indian tribes, and they had a
long history of contact with Europeans.
Their lands covered sections of North
and South Carolina, Tennessee, Georgia
and Alabama. The area of present-day
Cherokee County, Alabama, was oc-
cupied by Cherokee Indlans from ap-
proximately 1330 to May 1838, when the
Indians were forcibly moved to the west,

The Cherokees encounteted the white
man as early as 1540 when Hernando de
Soto explored the Indian country in what
is now Alabama. Later, the Cherokees
came into contact with English and
French traders, As they met more Euro-
peans they took on more of the white
man's ways, even developing their own
writtern language, In the American Rev-
olutionary War, the Cherokees sided with
the English, Much Cheraokee land was
laid waste during the war as crops and
cabins were destroyed.

After the war, the Cherokees were the
first tribe to pledge allegiance to the new
United States, However, by 1791 they had
lost much of their land in the Carolinas
and Tennessee by treaty with the Ameri-
can Government,

134

by Samuel A. Rumaore, Jr.

The Cherakees remained friendly with
the Americans and crmﬂinu_ﬂd toimitate
the white man's way of life. When war
broke out hetween frontiersmen and the
Creek Indians in Alabama, the Chero-
kees assisted the Americans, Cherokees
fought against the Creeks at the Battle of
Horseshoe Ben in 1814, However, when
the returning white Indian fighters saw
the beauty and richness of the Cherokee
lands, the seeds were sown for the ulti-
mate "Trall of Tears’,

Alabama became a state in 1819, As
carly as 1829 the state began exercising
civil jurisdiction ever Indian territary. In
January of that year a legislative act ex-
tended civil jurisdiction of the state over
the Creek nation. The Creeks were re-
moved from Alabama to the west in
1832, Likewise, an act of the Alabama
Legislature in 1832 added the lands that
technically belonged to the Cherokees to
the jurisdiction of St. Clair County,

Finally, on December 29, 1835, the
Treaty of New Echota was signed be-
tween the United States Government ancl
certain representatives of the Cherokee

Indlans. Eight million acres were trans-

ferred by this document, and the signers
agreed to move west of the Mississippi
River. The United States Senate eagerly
approved this treaty which was of ques-
tionable legality. Chief john Ross, who
did not sign the treaty, attempted to
nullify it, taking his case to the United
States Supreme Court,

The Cherokees ultimately lost their
fight and were forced to” move from
Alabama in 1838, Mare than 4,000 died
on the long march to Oklahoma. 1t is an
understatement to say that this Incident
was ane of the darkest chapters in the
histary of Alabama, and of the United
States,

After the Treaty of New Echota was
signed, itdid not take long for the Legis-
lature to organize the Cherokee territory,
On January 9, 1836, only 11 days after the
treaty signing, the counties of Marshall,
DeKalb and Cherokee were created from

the newly-acquired Indian lands. The
house of a Colonel Hendricks was
designated by the Legislature as the tem-
porary county seat of Cherokee County,

According 1o local tradition, though,
the first court in Cherokee County was
actually held at the hame or storehouse
of Singleton Hughes, on Cowan's Creek,
approximately eight miles from Centre,
The defendants were a gang of ruffians
not unlike today’s youth gangs, known as

Samuel A. Rumore, [r, is a graduate of
the University of Notre Dame and the
University of Alabama School of Law. He
served as founding chairperson of the

Alabama State Bar’s Family Law Section

and is in practice in Birmingham with
the firm of Miglionico & Rumore,
Rumaore was recently elecled to serve as
the bar commissioner for the i0th Cir-
cuit, place numher fout.
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the “Slicks” They were accused of the
savage beating of an old man, The
pioneer justice system of Cherokee
County put the “Slick Brigade” out ol
business,

On December 22, 1836, the Legis
lature authorized an election to deter-
ming the permanent seat of justice for
Cherokee County. Four locations were
placed in nomination; the hames of John
Garrett, Joseph Hampton and John C.
Rhea, and an area on the Coosa River
known as Cedar Bluft. Cedar Bluff won
the election. On June 24, 1837 the
Legislature officially designated Cedar
Bluff, below William Woodley's ferry, as
the county seat,

in the same ac! designating Cedar Bluft
the county seat, commissioners were ap-
pointed te lay oul a lown into lots and
provide for public bulldings for the coun-
ly. A temporary courthouse was built
where the present-day city park of Cedar
Bluff is located. This building was a log
structure,

The new county seat was called Cedar
Bluff because of the cedar trees that grew
on the town site overlooking the Coosa
River, Sometime between June 24, 1837,
when the site of the county seat was
selected, and December 23, 1837, when
the counly seal was incorporated, the
tlown was renamed Jefferson, probahly to
honor Thomas Jeffersan, Five years later
on December 23, 1842, the Legislature
renamed the town Cedar Bluff.

In 1843, a section of southern
Cherokee Coonty, which had been re-
moved from the county, was restored,
This boundary change increased the
poputation of southern Cherokee Coun-
ty, and resulted in dissatisfaction over the
location of the county seat. Mote peo-
ple in the county now lived south of the
Coosa River, while Cedar Bluff was north
of the river,

On January 15, 1844, the Legislature
appointed a commission 1o locate the ex-
act geographic center of Cherokee Coun-
ty. It also called for an election on the
first Monday in April 1844 for the volers
to choose between Cedar Bluff and the
geographic center of the county for the
county seal location. The commission
selected a hill where Centre is located
today. Needless 1o say, Cedar Bluff lost
the election 1o Centre, which is the il
English spelling of the word "center”

The Alabama Lawyer
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(continued from previous page)

The promaoters of the new county seat
hastily erected a frame bullding for the
new courthouse, However, the agitation
concerning the location of the county
seat did not stop. There was continuing
opposition to the complete transter of the
affairs of the county to Centre. On Jan-
uary 27, 1846, the sale of lots in Centre
was authorized, but the county seat issue
still remained unseltled,

On February 22, 1848, the Legislature
provided for the construction of a courts
house al Centre and named the building
committee. In 1849 a brick building was
canstructed, However, the controversy
continued and on February 17, 1850, a
new election was called for the first Mon-
day in August 1850 to once again deter-
mine the county seat location. Centie

and Cedar Bluff were the enly nominees,
Centre won again, end the issue was
finally resalved,

The brick courthouse at Centre burmed
May 24, 18B2. Arson was suspected,
Muost records of the prabate and circuil
cours were lost. All indictments, bonds
and complaints were destroyed. Only the
walls of the 33-warold building sull
stood. An interesting chservation from in-
vestigators supporting the arson theory
was that no fire had been used in the
buliding during the previous day,

On September 14, 1882, a cornerstone
was laid for a new courthouse. The first
brick was placed by the contractor, |.B,
Patton, This courthouse also burned 13
vears later in 1895,

The courthouse was rebuilt in 1896,
and a large bell was placed In the

building. The 1896 courthouse was a
two-story brick structure with a clock
tower. I served Cherokee County for 40
YRars,

By 1936, the people of Cherokee
County voted for a new courthouse by
acount of 52010 35. The county received
assistance with the project from the
federal government which paid 45 per-
cent of the cost of the building. Also, the
county issued courthouse bonds lor the
balance, The total cost of the Cherokee
County Courthouse was $80,000. The
contractor for the project was the Duke-
Stickney Company, and the architect was
Paul W, Hoflerbert, who also designed
the Etowah Courthouse, in 1952, a court-
house annex tor Cherokee County was
completed, The architect again was Paul
W. Hollerbert |

Statewide Volunteer Lawyer Coordinator

The Alabama State Bar has a challenging career opportunity for & highly motivated, dedicated, seli-starting attorney,
This position will coordinate pro bono civil legal services, Duties will include managing the organization, recruit-
ment and recognition of volunteer private lawyers in the civil pro bono effort; coordinating pro bono efforts with
local bar associations; serving as a resource in developing local pro bono programs; and acting as a clearinghouse
for successful pro bono programs around the state and nation,

The person sought must have a |.D. degree from an ABA-accredited law school and at least two years' experience
in the practice of law or other equivalent experience; be self-motivated and self-directed; possess excellent com-
munication skills; possess strong organizational abilities; be willing to undertake regular statewide travel; and be
able to work with a4 wide variety of personalities and groups.

The salary is commensurate with experience, and an excellent fringe benefits program |s providec,

For consideration, torward the following materials: resume and salary history, INCLUDING a cover letter explain-
ing background and interest in position, in confidence to:

Search Committee
Volunteer Lawyer Program
P.O. Box 671
Montgomery, AL 16101

Deadline for submission is December 7, 1990, We are an equal opportunity employer,
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Essential Publications For The

ALABAMA LAWYER

Aiabama Law of Evidenco, by Joseph A, Colquitt, is the most practical and up-to-
date reference on Alabama evidence, Carefully organized, this book makes it easier to
find the Alabama cvidence law applicable to your case. It contains statutes, rules, a dis-
cussion ol pattern jury instructions, citations to leading cases, the Federal Rules of Evi-
dence, and the newly adopted Rules of Criminal Procedure, Approx. 650 pages, hard-
bound, ©1990, The Michie Company ... SRR RO || T ) b

Fumily Law in Alabama: Practice and Procedure, by Rick Fernambucq and
Gary Pate, is a working tool for the domestic practitioner, useful from the first client
interview through enforcement of awards and agreements, This book blends practical
applications with analysis of legal principles, and sets them in the context of everyday
problems faced by lawyers and thelr clients. Completely up-to-date, the book encom-
passes the latest changes in Alabama family law. 657 pages, hardbound,

©1990, The Michie Company . TV T TSR RN O ICRE PRI | 1. b1 1

Atabama Rules of Criminal Procedure, by Justice Hugh Maddox, is the first
treatise to provide coverage of the new Rules to be effective January 1991, The book con-
tains each of the Rules in full, the official comments of the Advisory Committee, and the
author’s section-by-section analysis, He provides practice guidance with hints, pointers,
sample forms, and a case preparation checklist. Approx. 1100 pages, hardbound,
01990, The Michie CompPrmt . isssmassersiianmminn st $75.00*

Ajabama Tort Law Handbook, by Michac! L. Roberts and Gregory S. Cusimano,
Contributing Editor, gives Alabama attorneys the legal basis and practice information to
evaluate claims and win for their clients. Covering all torls which are actionable under
Alabama law, it provides up-lo-date analysis of Alabama statutes and case law hold-
ings. The book offers practice guidance, and includes checklists and sample complaints,

1065 pages, hardbound, ©1990, The Michie Company ..o Fevi $75.00*
THE
i | ) >
_M!(.,HIE:‘_,QMI AN€Y3 LAW PUBLISHERS SINCE 1855 y

PUBLISHERS OF THE CODE OF ALABAMA

For more informalion,
contact your sales representative:
JIM SHROYER
P.O. Box 346 « Wilsanville, AL 35186-0346
{205) A26-98499
Or call The Michie Company toll-free 1-800-562-1215
"Plus sales tax where apphcable
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Issues in the Sale of a Small Business Under
the Alabama Business Corporation Act

by

Michael D. Waters and Daniel B, Graves

Michael . Waters
is a graduate of
Duke University,
Oixtord University
and the Urniversity
of Alabama School
of Law. He prac
tices in the Montgomaery office of Mil-
ter, Hamilton, Snider & Qdom, and
is a member of the Alabana State Bar
and the District of Columbia Bar

Daniel B. Graves
is ¢ graduate of the
University of Ala
hama and the Uni-
versity's school of
Law. He practices
in the Mabile ol
fice of the firm of Miller, Hamilton,
Snicder & Odom, and is a member of
the Alabama State Bar and The Flor-
icfa Bar,
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Business enterprises are bought and
sold every day. Although In many cases
these enterprises are managed through
partnerships or sole proprietorships, they
are typically operated through a corpora-
tion. When an enterprise that is to be
sold is owned by a corporation, the sale
of the business raises a number af issues
under the Alabama Business Corporation
Act!

The purpose of this articie is to set farth
certain basic corporate Issues that of
ten arise in sales of Alabama corpora-
tions, This article does not discuss other
problems that are sometimes present in
the sale of a business such as tax or an-
titrust matters or registration issues onder
state and federal securities statutes? Also,
the scope of the discussion below does
not tnclude issues peculiar to the sale of
a public company {le., a corporation
which s subject to reporting re-
guirements with the Securities and Ex-
change Commission [the “SEC"] under
either Section 12 or Section 15(d} of the
Securities Exchange Act of 19349,
although many issues considered here
are equally applicable to the public com-
pany, Instead, this aticle focuses upon
the sale of corperations that are relative-
ly closely held—ie., corporations with
25 or 30 shareholders, or less,

This article is directed primarily at the
lawyer who represents the corparation
that is to be sold (the “selling corpora-
tion™). It is also assumed that the selling
corporation is to be acquired by another
Alabama corporation (the “acquiring cor-
poration”) rather than by an individual,
a group of individuals, or other form of
business, and that the acquiring corpora-
tion is alse not a public company,

The discussion below is divided inta
three parls. Part | summarizes various
forms thal the sale of the corporate enter-
prise may take. Part Il highlights some
procedural requirements of the Alabama
Business Corporation Act in the context
of the sale of a corporate enterprise. The
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third part addresses cerain problems that
are typically found in this context which,
it not addressed properly, can present
major obstacles to the accomplishment
ol an effective sale,

I. Form of the transaction

1. Merger—The sale of a business enter-
prise can take a varlety of forms if the
enterprise is operated through a corpora-
tion. This is especially true if the entity
acquiring the enterprise is also a corpora-
tlon. The first option is a merger* In that
situation, the selling corporation may
merge into the acquiring corporation. As
part of that transaction, the selling cor-
paration becomes a part of the acquir-
ing corporation, and the selling
corporation ceases to exist. All of the
assets and liabilities of the selling cor-
poration become part of the assels and
liabilittes of the acquiring corporation®
The acquiring corporation could also
merge into the selling corparation, with
the result that the selling corporation
becomes the surviving corporation in the
merger,

Sometimes an acquisition is under-
taken through an interim merger. The ac-
quiring corporation creates a wholly
awned, new corporation, and the selling
corporation is then merged into the new
or “Interlm” cotporation. As a conse-
guence, the corporation resulting from
the merger Is owned by the acquiring
corporation. There may be reasons why
the acquiring corporation wants to
operate the selling corporation as a sub-
sichary, such as a desire to insulate the
parent corporation from the liabilities of
the subsidiary or to maintaio for public
relations purposes the separate identity
of the selling corporation. The interim
merger provides a way to accomplish
those goals,

2. Consalidation—The second form
that the acquisition could take, the con-
solidation® is similar 10 the merger. In a
consolidation, each of the two consti-
tuent corporations, the selling and the ac-
quiring corporations, combine to lorm a
new corporation altogether. The legal el
fect of the consolidation, however, is
pssentially the same as the merger, in that
the corporation that results from the con-
solidation has all of the assets and
liabilities previously owned by the two
corporations,?

The Alabama Lawyer

3. Sale of assets—A sale of assels s
another method by which a business
enterprise can be sold® Under this
method, the selling corporation sells
specifically designated assets to the ac-
quiring corporation. Also, the acquiring
corporation may, but need not, agree to
assume all or certain designated liabili-
ties of the selling corporatian, In a sale
of assets, the acquiring corporation
chooses only those assets and liabilities
it desires to purchase and assume [rom
the selling corporation, For example, if
the selling corporation owns two auto
parts stores and wishes to sell anly one
10 the acquinng comporation, a sale of
assels transaction would be a logical
method by which the sale could be ac-
complished. While a sale of assets tran-
saction has the possible advantage of
enabling the acquiring corporation 1o ac-
quire only those liabilities of the seller
which it wishes to acquire, in Alabama
a sale of assets which involves the sale
of substantially all of the assets of the sell-
ing corporation will probably be treated
as a de facto merger, and the acquiring
corporation is likely o be burdened with

all liabilities of the selling corporation
regardless of any agreement to the
contrary?

4. Exchange of steck—Another acquisi-
tion method, but one that seems to have
heen used little in Alabama, is the ex-
change of stock transaction,'® Under this
method, a corporation can enter into an
agreement with another corporation pur-
suant to which the stock of the selling
corporation will be exchanged for stock,
other securities, cash or other property
of the acquiring corporation, The pro-
cedures for approving an exchange of
stock transaction are basically identical
to the procedures for a merger or con-
salidation, which will be discussed fur-
ther in part |l The exchange of stock
procedure can be followed 10 require all
stockholders of the selling corparation to
exchange their shares in the selling cor-
poration for the consideration offered.
The effect of this transaction, like the in-
terim merger discussed above, would be
to make the selling corporation a whol-
ly owned subsidiary of the acquiring cor-
poration.

in cases of:

O] Estate planning

[0 Estate sertlement

) Marital dissolutions

0 Recapitalizations

O Employee stock ownership
plans

Don’t Risk A Valuation
Penalty. Introduce
Your Clients to Business
Valuation Services.

John H. Davis L1, PhD, MAIL SRPA, ASA, president of Business
Valuation Services Inc., is the only designated ASA Business Val-
uarion appraiser in Alabama. Business Valuation Services provides
consultation by the hour, appraisal reports and expett testimony

Contact John H. Davis 111, PhD, MAI, SRPA, ASA
4 Office Park Circle * Suite 305 * Birmingham, Alabama 35223
PO. Box 530733 * Birmingham, Alabama 35253
(205) 870-1026

] Bankruprey proceedings
] Mergers or acquisitions

(J Buy-sell agreements

U] Dissident stockholder suits
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5. Sale of stock—The final form that a
sale of a business might take is a sale of
stock of the selling corporation in a
private transaction by the selling corpora-
tion's stockholders, In other words, the
stockholders of the selling corporation,
or at least a majority of them, could agree
with the acquiring corporation 10 sell
their shares of the selling corporation to
the acquiring corporation for cash or to
exchange such shares for securities or
other property of the acquiring corpora-
tion. The terms of the sale would be
negotiated between the shareholders of
the selling corporation and the acquir-
ing corporation, One reason for using
this alternative is simplicity in that a sale
of a majority of shares of a selling cor-
poration might be negotiated and con-
summated quickly, and this generally can
be undertaken without corporate action
by the selling corporation ar approval of
the other shareholders who are not par-
ticipating in the sale, Thus, certain pro-
cedural requirements which must be
followed in the ather forms noted above
need not be satisfied in a privately

negatiated sale of stock.

Another advantage 1o this metheoxd rests
in the abtlity of the majority holders of
the selling corporation’s shares to sell the
shares at a premium price, Often, this
means that the price paid for the majori-
ty (or control) shares exceeds what would
be paid for the minosity shares either in
a privately negotiated sale or a subse-
quent merger of the selling corporation
with the acquiring corporation, Courts
have made it clear that, as a general rule,
a premium price may be paid for con-
trol and that the majority stockholder {or
majority group) owes no duty to dis-
tribute the premium to the minority!! As
mentioned in part ll, however, there are
cerfaln disadvantages to the acquiring
corporation if this method |s followed,

Il. Procedure

Except for the sale of stock in a private-
Iy negotiated transaction, all of the forms
presented above are subject to centain
specified statutory procedures belore
they may be utilized. For example, In a
merger the board of directors of each
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constituent corporation is required to
adopt a plan of merger, and the plan
must contain provisions specified in the
statute such as the consideration to be
received for the shares of the selling cor-
poration)? The board of directors must
then direct that the plan of merger be
submitted o & vole at a meeting of
shareholders (which may be either an an-
nual or a special meeting), and written
natice of the meeting has to be given not
less than 20 days before the meeting. A
copy or a summary of the plan of merger
or plan of consolidation must be includ-
ed in or enclosed with the notice of the
special meeting!?

At the meeting of shareholders, the
plan of merger is required to be approved
by the affirmative vote of the holders
of two-thirds of all shares of each cansti-
tuent corporation entitled to vote on the
plan'* Following shareholder approval,
articles of merger must be executed by
the appropriate corporate officers and be
filed with the Secretary of State!®

These procedures are the same for con-
solidations and are substantially the
same for exchange of stock transactions
and sales of assets other than in the
regular course of business, except that no
filing with the Secretary of State is re-
quired following approval by the
stockholders in an exchange of stock or
sale of assets fransaction.

In all of the transactions discussed in
part |, except the privately negotiated sale
of stock, stockholders have the right 1o
dissent'® and, upon following the pro-
cedures set {onth in Section 10-2A-163,
have the right 1o have their shares pur-
chased for cash at the fair value of such
shares as of the date prior to the date on
which the shareholder vote was taken ap-
praving the proposed corporate action,

Note several points regarding the
abowve procedures. First, in each transac-
ion form, except the sale of stock, the
board of directors must approve a plan
that relates to the form, fe., a merger,
consolidation, sale of assets, or exchange
of stock. Typically, that plan is set forth
in a writlen agreement which contains
the terms that are required by statute to
be included in the plan and which often
sels forth additional terms agreed to by
the parbes.

Second, the statute requires thal the
plan, or a summary of the plan, be in-
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cluded in or enclosed with the natice of
special meeting of the stockholders?
This ratses disclosure issues 1o stock-
halders which are outlined further in part
H. It is sometimes thought thal a com-
pany which is not a public company,
and therefore not subject to the disclos-
ure obligations of the SEC’s proxy regula-
tions ! with regard to matters 1o be voted
upon, need provide a little or no dis-
closure to stockholders, In the case of a
transaction such as a merger, a sale of
assets, or an exchange of stock, however,
inadequate disclosure can provide a
basis for attack by shareholders who may
be unhappy about the transaction, es-
pecially the consideration paid for shares
of the selling corporation® These actions
are generally tounded upon state law ar
the antifraud provisions of the federal
securities laws,

Many of the foregoing problems can
be avoided if the sale is undertaken pur-
suant to a privately negotiated sale of a
majority of the shares of the corporation
by individual stackholders, In that case,
no stockholder meeting or other
statutory steps are required to be fol-
lovweed, AL the same time, however, if the
acquiring corporation is unable to
negotiate the purchase of 100 percent of
the stock of the selling corporation, the
acquiring corporation, once it acquires
a majority of the stock, will be left with
minority stockholders in the selling cor-
poration, and, thus, the acquirng cor-
poration and its management will owe
fiduciary obligations 10 those stock-
holders, That may be a msult which is
unpalatable to the acquiring corporation
and Its board of directors,

A final point relates to the considera-
tion to be paid in the transaction. In most
cases, a business will be sald for cash or
stock of the acquiring corporation. A
cash sale is generally less complex than
a sale for stock or other securities of the
acquiring corporation, Sometimes the
consideration may be mixed, iLe., part
cash or pan stock (or other property) 20
Il the sale involves the issuance of stock
or securities of the acquiring corporation,
the issuance ol stock or other securities
may subject the acquinng corporation 1o
the registration requirements of both the
Securtties Act of Alabama and the federal
securities laws unless exemptions from
registration are available.

The Alabama Lawyer

l1l. Certain problem areas

I, Conflicts of interest—5everal prob-
lems arise in the transactions discussed
above when approval by the board of
directors is required, For example, under
Section 10-2A-63, if adirector of the sell-
ing corporation is a director or officer of,
or is financially interested in, the acquir-
ing corporation, the transaction conlains
an inherent conflict of interest, As a
result, the conflict must be disclosed 10
the full board of directors which is re-
quired to authorize the transaction with-

out the vate of any interested director, or
the conflict of interest must be disclosed
to the shareholders who must approve or
ratify the transaction. Obviously, a con-
flict of interest exists if a director of the
selling corporation is also a director or
a major stockholder of the acquiring
corporation. Such conflicts of interest are
not unusual in sales of small businesses.
They need not necessarily create prob-
lems, but of there are minority share-
holders in either the selling corporation
or the acquiring carporation, the proce-
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dure set forth in Section 10-2A-63 should
be followed carefully in order to ensure
that the transaction |s free from atlack by
any disgruntled stockholders,

Note, oo, that Section 10-2A-63 re-
quires that the transaction be fair and
reasonable to the corporation regardless
of the manner in which the transaction
is approved 2! Thus, even though the tran-
saction receives the approval of the dis-
interested  directors, or receives  the
approval of stockholders, if it is not fair
and reasonable to the corporation, 1t is
voidable because of the relationship giv-
Ing rise 10 the conflict of interest,

Additional problems arise under this
section if a majority of the directors have
the prohibited conflict of interest. The
statute, Tor example, provides that com-
maon or interested directors may not be
counted in determining the presence of
a quorum at a meeting of the board of
directors which authorizes the transac-
tion, What if the board of directors con-
sists of five members, four of whom have
a conflict, but a majority of which is re-
quired for a quarumt In this case, the in-
ability of the board 10 establish & quorum
for a meeting would prevent director ac-
tion and would mean that the ransaction
wotild be required to be approved by the
stockholders of the corporation, Stock-
holder approval would protect the trans-
action from attack on the hasis of the
conflict of interest, but the requisile
board approval of the transaction would
be absent. This dilemma, the result of
which would be failure to comply with
the statutory procedures, is not addressed
by the statutes??

Another (ssue arises in the case of
stockholder approval under Section

342

10-2A-63, Il a conflictof interest transac-
tion is presented to the stockholders in
order for the section 1o be satisfied, can
interested stockbholders vote, or must the
transaction be approved only by those
stockholders who have no interest in the
matter to be voted upont While Section
10-2A-63 specifically excludes interested
directors from voting in any director ac-
tion on the matter, it contains no similar
prohibition for interested stockholders in
the stockholder vote. Thus, there may be
a legislative implication that interested
stockholders may vote, There is no case
law on point in Alabama, however, and
there is some authority in other jurisdic-
tions suggesting tha interested stock
holders should abstain from voting??
2. Disclosure to stockholders—Except
for the sale of stock in a privately
negotiated transaction, each of the tran-
sactions discussed above must be ap-
proved by stockholders. The statute
specifically requires that the plan ol
merger or consolidation be distributed to
(or be described for) the stockholders??
in addition, as noted above, the conflict
of interest statute may require disclosure
ter shareholders of the particular conflict
of interest in question when the
shareholders are required to vote on the
transaction. The obvious question here
fs how much disclosure should be
presented to stockholders In these types
of transactions, While a nonpublic com-
pany is not subject to the disclosure re-
quirements of the SEC's proxy
regulations, the Alabama Business Cor-
poration Act nonetheless requires at feast
some disclosure 1o the stockholders with
respect o certain types of transactions,
Implicit in that requirement is that the
disclosure be fair and complete, ie., thal
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it not be misleading. While there are na
cases In Alabama that speak to the dis-
closure which must be made 1o stock-
holders of a nonpublic company, cases
in ather jurisdictions confirm that stock-
holders must be informed fairly about the
matters 1o be voled upon al a stockholder
meeting and that any disclosure given
must contain all material information
necessary to enable stockholders 1o
make an informed decision?* Some
cases have suggested that in order to en-
sure complete disclosure 10 the stocks
holders the disclosure provisions of the
SEC's praxy rules should be followed 26
While cases from other states indicate
that the disclosure obligations impaosed
upon a nonpublic company are probably
not as great as the obligations imposed
on a public company under the SEC's
proxy rules?? disclosing in accordance
with the proxy rules, at least in substan-
tial part, should help ensure that the in-
formation given 1o stockholders is
adequate and that the risks of having the
Iransaclion overturned, or enjoined, for
lack of adequate disclosure are
minimized,

1, Disclosure of pending negotia-
tions—A particularly troubling issue
arises during negotiations regarding the
sale of a business when there are stock-
holders of the selling comporation who
are not privy o the negotiations, Some-
times these stockholders even sell shares
to the corporate insiders who are aware
of the negotiations but who fail 10 dis-
close the negotistions 1o the selling
stockholders, If a definitive agreement re-
garding the sale of the corparation is in
existence, then any purchase of stock by
corporale insiders aware of the agree-
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ment from stockholders who are un-
aware of the agreement would violate
Rule 10b-528 of the SEC on the basis that
the definitive agreement is a material fact
which should be disclosed in the sale or
purchase of the stock 2% Sometimes, how-
ever, negotiations are merely in process,
and no definitive agreement has been
reached, Before the LLS, Supreme Court's
ruling in Basic v. levinson™ several cir
cuits stated that unless an agreement in
principle had been reached regarding the
purchase price to be paid lor the corpora-
tlon and the structure of the transaction,
no disclosure obligation existed to other
stockholders, In Basic, however, the Su-
preme Court ruled that the mere ex:
istence of negotiations can be a material
fact which must be disclosed to all stock-
halders if there is any trading in the stock.
According to the Court, whether the exis-
tence of merger negotiations is material
depends upon assessing the probability
that the merger will nccur and the an-
ticipated magnitude of the transaction to
the selling corporation if it in fact oc-
curs?

The Basic decision establishes the rule
that even in the sale of a nonpublic com-
pany, corporate insiders (and their coun-
sel} must be sensitive 1o whether any
trading in the stock of the selling corpora-
tion is taking place, This is especially true
if any persons who have access to the in-
side information regarding the negotia-
tions are purchasing stock from
unsuspecting stockholders, If that is the
case, such persons, and possibly the cor-
poration itself, may be in violation of the
federal securities laws on the theory that
the purchases have laken place in viola-
tion of the ban on trading on the basis
of material, nonpublic information under
Rule 10b-52%

4, Business judgment of the board—
Except for privately negotiated sales of
stock, all of the transactions discussed
above must be initlally approved by the
hoard of directors of the selling corpora-
lion. As a result, it is the board of direc-
tors of the corporation, in the first
instance, that must make a decision as
to whether the transaction is in the best
interest of the corporation and, thereafter,

ne
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to recommend the transaction for stock-
holder approval. Anytime a board of di-
rectors of a corporation fs required to
make a decision regarding what is in the
best interest of the corporation, the direc-
tors must satisfy certain fiduciary duties,
These duties encompass the duty of
loyalty and the duty of care? Accord-
ingly, when directors decide whether a
transaction is good for a company, il any
challenge to the decision s ever pre-
sented, they must be able to demonstrate
that these duties were satisfied,

Another way of stating this proposition
is that the board of directors of the cor-
poration must act in accordance with
good business judgment. While there are
a few Alabama cases which address the
business judgment rule in Alabama,
there are a host of cases in Delaware (as
well as in other jurisdictions) which
discuss the duty of the board of directors
in a sale of business context. Those cases
state what is commonly known as the
“business judgment rule!” This rule pro-
vides that when a board of directors acts
its decisions will be presumed to be in
the best interests of the corporation and
will not be disturbed by a court provid-
ed that the directors acted with due care,
in good faith, and without self-interest }®
These principles apply equally to public
and nonpublic corporations.

Accordingly, in the sale of a nonpublic
corparatian, the board of directors must
be prepared to demonstrate to minority
shareholders that its decision satisfied the
business judgment rule, Business judg-
menl rule issues can arise in a variety of
situations, but two examples will suffice
here, First, assume that members of the
hoard of directors of the selling corpora-
tion wish to merge their corporation in-
to the acquiring corporation. Assume
{urther that some of the directors of the
selling corporation own stock or are
otherwise linancially interested in the ac-
quiring corporation, and, therefore, have
a canflict of interest in the transaction.
Finally, assume that there are a number
of other stockhaolders in the selling cor-
paration, so that the directors of the sell-
ing corporation owe fidudiary duties to
protect the interest of the minority stock-
holders, In that situation, the business
judgment rule requires that any decision
made by the board of directors regarding
the sale of the corporation be free of the
conflict of interest,
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Accardingly, it would be typical for the
members of the board of directors of the
selling corporation who are not financial-
ly interested in the transaction {o sene
as a committee of directors 1o review all
relevant facts regarding the merger and
to approve the transaction. Note thal this
process is conmsistenl with  Section
10-2A-63 which sels torth the procedure
that must be foliowed lor the approval of
transactions in which directors have a
conflict of imere<t.? Even it the terms of
the trarsaction are entirely fair to the sell-
ing corporation, if the decision of the
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board of directors to recommend the
transaction is tainted by a conflict of in-
terest, then, under the business judgment
rule, a court is free te second-guess the
decision of the directors. If the court finds
that the transaction is not inherently fair,
it can enjoin the consummation of the
transaction ot allow damages to minor-
ty stockholders who daim that they have
been damaged as a result of the tran-
saction,

The second example inviolves a situa-
tion in which there is no conflict of in-
terest and the direciors act entirely in
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the transaction appeared to be "fair” At
the same time, however, minority stock-
holders brought an action for damages
against the directors of the company on
the basis that the directors could have ob-
tained a higher price. The coun, in re-
viewing the procedures followed by the
board of directors in approving the trans-
action, held that the directors did not ex-
ercise their duty of due care. The court
noted that the proper standard to judge
director actions in this context is a gross
negligence standard. It found that the
board of directors, in relying almost ex-
clusively on the chairman of the board
of the corporation to determine what the
company was warth, in failing 1o obtain
an appraisal of the company by an inde-
pendent expert, and in failing 10 make
their own judgment as to the Inherent
worth of the company, were grossly negli-
gent. The direclors were held Hable to
the stockholder for damages.??

Smith v. Vian Garkum illustrates that the
business judgment rule can be harsh. It
is vital that, when a board of directors ap-
proves a sale of a company, the directors
keep in mind that they may be required
to demonstrate ta a court that they acted
with due care in arriving at a value of the
company or tn approving other terms,
Even in the nonpublic company contexlt,
the board of directors must be prudent
about the procedures that it lollows,

5. Sale of Business Doctrine~fraud in
the sale of a security—The sale of a
business corporation almost always gen
erales considerations under federal and
state securities laws, In the sale of a close-
Iy held corporation, the form of the trans-
action {i.e., a merger, sale of assets, sale
of stock, etc.) oflen is important only as
the means of transferring the business,
Frior to the Supreme Court's decision in
Landrath Timber Co. v. Landreth 9 several
circuits, including the Eleventh Circuit,
had held that (n the sale of a business,
in which control of the business shifted
to the purchaser who intended 1o operate
the business, no sale ol a securlty oc-
curred within the meaning of the federal
securities laws even though the trans
action was structured as a stock sale®
This rationale, known as the sale of bus-
iness doctrine, held that what was pri-
martly involved was a sale of a business,
and the purchaser, who intended to oper-
ate the business, really did not need the
protection of the federal securities laws,

The Alabama Lawyer

Landreth rejected this doctrine? Now,
a sale of a security s deemed to be in-
volved even in the simplest of transac-
tions, such as where a sole stockholder
transfers 100 percent of the stock of the
selling corporation to the acquiring cor-
poration which, of course, will operate
and have sole control over the business,

Recently, the Alabama Supreme Courl
iollowed the rationzle of Landrath and
held that the Alahama securities laws
apply to a sale of a business and the
transfer of all of the stack* Hackney has
broad implications in the sale of a non-
public company. The antifraud provisions
of the Alabama Securities Act** clearly
apply and will provide remedies to either
the defrauded seller ar purchaser in the
sale of business context. The impact may

be greater for the acquiring corporation,
which may have a cause of action against
the selling corporation (or its stock-
holders) if the selling party fraudulently
misrepresents to the acquiring corpora-
tion information about the business be-
ing acquired.

Conclusion

The sale of a business is sometimes
considered to be a relatively simple un-
dertaking, especially if the business is
operaled through a nonpublic corpora-
tion. As can be seen, however, the sale
can take a variety of forms, and usually
a number of corporate and securities is-
sues must be addressed before any effec-
tive sale can be accomplished. ]
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Calendar of Events

The following programs have been approved by the Alabama Mandatory Continuing Legal Education Commission for
CLE credit, For information regarding other available approved programs, contact Diane Weldon, Administrative Assistant
for Programs, at (205) 269-1515, and a CLE calendar will be mailed to you.

NOVEMBER

15

15-16

16

16

16

16-17

28

29

346

Alabama Bar Institute for CLE, “Civil Procedure’,
Mantgomery, AL, 6.0 CLE credits. Contact (205)
3486230,

Liniversity of Alabama, “Federal Tax Clinic”, Tus-
caloosa, AL, 120 CLE credits, Contact (205)
348-6222.

Alabama Bar Institute for CLE, “Civil Procedure”,
Birmingham, AL, 6.0 CLE credits. Contact (205}
348-62 30,

Alabama Trial Lawyers Association, "“The Nuts
& Bolts of Product Liability Law”, Lanett, AL,
Ramada Inn. Contact (205) 262-4974.

Cumberland Institute for CLE, ""Soft Tissue Injury
Caswe”, Birmingham, AL, Pickwick Center, 6.0
CLE credits, Cost $125, Contact (205) 870-2865,

Louisiana State University School of Law, "jury
Practice”, Baton Rouge, LA, LSU Law Center, 8.3
CLE credits, Contact {504) 388-5837.

National Business Institute, “Administration of the
Estate”, Birmingham, AL, 6.0 CLE cradits, Cost
$108, Contact (715) 835-8525,

National Business Institute, “The Legal lssues of
Froblem Collections in Alabama®”, Montgomery,
AL, 6.0 CLE credits, Cost $108. Contact {715}
835-8525,

Alabama Bar Institute for CLE, “Trial Issues”,
Huntsville, AL, 6.0 CLE credits. Contact (205)
3446-6230.

29

29

29-30

30

30

30

30

Alabama Bar Institute for CLE, “Trial lssues”’, Mo-
hile, AL, 6.0 CLE credits. Contact (205) 148-6230,

National Business Institute, “Administration of the
Estate’’, Huntsville, AL, 6.0 CLE credils, Cost
$108. Contact (715) 835-8525,

MNatlanal Business Institute, “The Legal Issues of
Problem Collections in Alabama”’, Mobile, AL,
6.0 CLE credits, Cost $108, Contact (715) 835-
8525,

Wake Forest University School of Law, ““Person-
nel Law™, Atlanta, GA, Terrace Garden Inn, 12.0
CLF credits, Cost $440, Contact (919) 761-5560,

Alabama Bar instiwute for CLE, “Bankruptcy Law”’,
Birmingham, AL, 6.0 CLE credits, Contact (205)
1486210,

Alabama Trial Lawyers Association, “Trial Prac-
tice Update”, Sheffield, AL, Contact (205) 262-
4974,

Cumberland Institute for CLE, *“Evidence for Ad-
vocates”, Birmingham, AL, Pickwick Center, 6.0
CLE credits, Cost $140, Contact (205) 870-2865.

Professional Educatlon Systems, Inc., "Ortho-
pedics for Lawyers', Birmingham, AL, 6.0 CLE
credits, Cost $165, Contact (B00) 647-8079,

DECEMBER

5

Attorneys Insurance Mutual of Alabama, Inc.,
“Legal Malpractice '90: Its Causes and Cures”,
Birmingham, AL, Civie Center, 6.0 CLE credits.
Contact {(800) 526-1246,
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6 Alabama Bar Institute for CLE, “Trial Issues”, 14  Alabama Trial Lawyers Association, “Trial Prac-
Montgomery, AL, 6.0 CLE credits. Contact {205) tice Update”, Dothan, AL. Contact (205) 242-
348-6230. 4974,

67 Smlthwo-s.'l}-rn Legal Found.mml'm, “Institute on Pa- 14 Birmingham Bar Association, “"Year-End Update”,
tent Law’, Dallas, TX, Westin Hotel, Contact Bi h L Harbert C 5 0 CLE i
(214) 690-2377 irmingham, AL, Harbert Center, 5.0 CLE credits,

A& Cost $50. Contact (205) 251-B006.

7 Alabama Bar Institute for CLE, “Trial Issues”,

Birmingham, AL, 6.0 CLE credits. Cantact (205) 14 Cumberland Institute for CLE, “Civil Procedure’’,
348-6230. Birmingham, AL, 6.0 CLE credits, Cosl $125,
Cantact (205) 870-2865,

7 Alabama Bar Institute for CLE, “Estate Planning”’,

B'rf“'rf,ﬂh""" AL, 6.0 CLE credits, Contact (205) 14 Institute of Continuing Legal Education in Geor-
348-6230. gia, “Labor Law Institute”, Atlanta, GA, Shera-
ton Century Center Hotel, 6.0 CLE credits, Cost

7 Alabama Trial Lawyers Association, “Annual Trial $105. Contact (404) 542-1121.

Practice Update”, Mentgomery, AL, Riveriront
Inn. Contact (205) 242-4974,
15  Tulane Law School, "New Technigues for Win-

7 Cumberland Institute for CLE, “Representing The ﬁ'nzll;'gl}"'_ﬂ" I" N{('w OJLE;;S&LA' ”y[‘f_i::;’;g?‘
Distributor and Manufacturer”, Birmingham, AL, l"‘:i{JiJ - CreGiss, S.ON ~EQOICE 5
Pickwick Center, 6.0 CLE credits, Cost $125. AV
Contact (205) 870-2865.

18 Alabama Bar Institute for CLE, “Divorce Law'’,

7 Cumberland Institute for CLE, “Admiralty”’, Mo- {video replay), Tuscaloosa, AL, 6.0 CLE credits,
bile, AL, Admiral Sermmes Hotel, 6.0 CLE cred- Contact {205) 348-6230,
its, Cost $125. Contact (205) 870-2865,

g a 8; ' for CLE, “Tryi Settl)
10-13  Southwestern Legal Foundation, ““Securities Reg- 1 r:l ’I_Mm Il Bl lmm\m,o Im ¢ I.];' Tr\,.n‘ilg & Settling
lation”, Dallas, TX, Westin Hotel, Contact {214) Personal Injury Cases”, (video replay), Tusca-
it 4 otk R loosa, AL, 6.0 CLE credits. Contact (2051 348-
6bu-2377.
6230,

11 Alabama Bar Institute for CLE, “Alabama Prac-
tice Update”, Mobile, AL, 6.0 CLE credits. Con- 19 Alabama Bar Institute for CLE, ""New Alabama
tact (205) 348-6230. Rules of Criminal Procedure’, (video replay),

Birmingham, AL, 6.0 CLE credits. Contact (205)

12  Alabama Bar Institute for CLE, "Alabama Prac- 148-6230.
tice Update”, Montgomery, AL, 6.0 CLE credits.

Contact (205) 348-6230. 20 Alabama Bar Institute for CLE, “New Alabama
Rules of Criminal Procedure”, (video replay), Tus-

13 Alabama Bar Institute for CLE, “Alabama Prac- caloosa, AL, 6.0 CLE credits, Contact (205) 348-
tice Update’”, Huntsville, AL, 6.0 CLE credits. 6230,
Contact (205) 348-6230.

13 Cumberland Institute for CLE, “*Recent Develop- 21 lem.i‘ngl.\.m? B;" Aa;u(:mti?i;h "(Ijuni[vtr ?;':"E
menis”’, Birmingham, AL, 6.0 CLE Credits, Cost nHEj ' (_lrmmg 1".;‘[;'5] 'L’.SII‘(LUZE -anter, LOLL
$125. Contact (205) 870-2865, PR onct(ede) 2 3):000G

14  Alabama Bar Institute for CLE, “Alabama Prac- 21 Mobile Bar Association, “Environmental Law'’,
tice Update”, Birmingham, AL, 6.0 CLE credits. Mabile, AL, Admiral Semmes Hotel, 3.3 CLE
Contact (205) 348-6230. credits, Contact (205) 433-9790.
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it. Speculation “is a highly subjective
concept which means different things to
different investors.” Wade, supra, at 7. It
arguably resulted in courts substituting
their own judgment for that of the trustee,
This, along with the commaon law rule’s
focus upon capital preservation, has “en-
couraged trustees to invest conservatively
to avoid losses, even though...so-called
sale’ investments actually may increase
overall porntfolio risk” Id.

Section 19-3-120.2(a), like ERISA and
the various other state statutes, again
omits any reference to speculation or
safety of capital. Wade, supra, at 15, A
trustee, instead, is 0 manage investments
to “attain the purposes of the account”
This objective standard contrasts with the
inherently subjective speculation/preser-
vation of investment dichotomy underly-
ing the commorn law “prudent person”
rule. Wade, supra, at 12,

Under the new standard, a trustee, sub-
ject to the trust's abjectives and other
relevant factors, may select an investment
in order 1o increase capital rather than
merely preserve it. While the Restate-
ment prohibits an investment with a high
degree of risk, even where the opportuni-
ty for gain outweighs any risk,
§19-3-120.2(a) "does not require the con-
clusion that any investmenl is per se im-
prudent based solely on the risk
associated with it” Wade, supra, at 15

The account’s overall portfolio of
assels

Subsection (a) represents another
significant departure from the common
law. Its second sentence permils invest-
ment strategies consistent with modern
portfolio theory and other investrment

techniques that account for the composi-
tion of the portfolio as a whole in terms
of its overall risk and return. Section
19-3-120.2(a) provides, in part, that a
trustee “shall consider the rale that the
investment plays within the account’s
overall portiolio of assets” (emphasis
added), This mandatory direction is
similar to that of the Washinglon slatute?
The trustee also “may consider the
general econamic conditions, the an-
ticipated tax consequences of the invest-
ment, the anticipated duration of the
account and the needs of the
beneflciarles of the account/?

At common law, while some courts at
least acknowledged the role that a par-
ticular investment played within a trust
portfolio as a whole, see, e.g.,, Chase v.
Pevear, 383 Mass, 350, 419 N.E.2d 1358
(1981); In re Bank of New York, 35 N.Y.2d
512, 323 N.E.2d 700 (1970), these same
courls emphasized that a trustee must
focus upon the merits of each individual
investment, For example, as the New
York Court of Appeals has stated, “[tlhe
fact that this portfolio showed substan-
tial overall increase in totlal value during
the accounting period does not insulate
the trustee from respensibility from im-
prudence with respect to individual in-
vestments for which it would otherwise
be surcharged...” 35 NY.2d at 517

The new statute, moreover, addresses
a major criticism of the common law
“prudent person” rule, that is, the par-
ticular concept of risk implicit in this
rule. Three elements summarize this con-
cepl: (1) a focus upon the risk of loss; (2)
a focus upon the risk of a particular in-
vestment, rather than a focus upon the
overall portfolio; and (3) an isolation of
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the risk of loss of a particular investment
from its potential for gain. Note, The
Regulation of Risky Investments, to al
least one commentator, implicitly incor
porates this concept of “risk!” Wade,
supra, at 7.

The common law rule’s focus upon risk
avoidance assumes that a trust bene-
ficiary's only concern is the possibility
that future trust investment values will be
less than cost, Id. at 8. A beneficiary's
concern, mare than likely, is with all pos-
sible future values, including the pos-
sibility that such values will exceed cost.
This suggests that, in evaluating an invest-
ment, a trustee should consider the op-
portunity for gain, as well as the
possibility of loss. In short, the common
law isolates risk from potential return
even though a beneficiary, more than
likely, does not.

The traditional focus upon the risk of
loss resulting from a particular invest-
ment also assumes that the risk of an en-
tire trust portiolio is merely the
arithmetical sum of the risks of its com-
ponent investments, /d. But “1o examine
the prudence of any single investment in
such a portfolio out of the context of the
partfolio would be akin 1o examining the
prudence of the placement of any stone
in a gothic arch without examining its re-
lationship to the arch.” Klevan, Fiduciary
Responsibility Under ERISAS Prudent
Man Rule, 44 |. Tax'n 152, 155 (1976). A
particular investment, which at common
law would be “speculative” if considered
alone, may be “prudent” within the con-
text of the portfolio as a whaole, te., in
light of i1s potential for gair and the over-
all risk of the pontfolio as a whole!

Under §19-3-120.2(a), a trustee may de-
sign a portiolio “in such a way as to con-
tain securities that will react in different
manners to events which influence the
market, so that movement downward in
one part of the portfolio will be offset by
a corresponding upward movement in
another part of the portlolio” Klevan,
supra, This type of portiolio "is
theoretically less vulnerable to risk than
any of its individual components, as each
investment is made considering its effect
on the overall riskiness of the entire port-
tolio!” Id.

still, neither the language of
§19-3-120.2(a) nar ERISA suggests that a
trustee may wholly ignore the merits of
an individual investment, For example,
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the Department of Labor regulations in-
terpreting ERISA still require a determina-
tion that “a particular investment...is
reasonably designed.. to further the pur-
poses of the plan, 1aking into considera-
tion the risk of loss and the opportunity
for gain...” 29 C.F.R. §2550404(a)1(bX2).
Court decisions interpreting ERISA are
consistent !

MNor should one necessarily view the
staluter's latlure to mention diversification
as eliminating this commaon law require-
ment!* A trustee should arguably diver-
sify his imestments, unless the various
factors enumerated in §19-3-120.2, e.g,,
peneral economic conditions, the bene-
fliciaries’ needs, etc., dictate otherwise,

Section 19-3-120.2, Like ERISA, con-
templates a two-step process, First, a
trustee must investigate the merits of a
particular investment, Second, the rustee
must assess how this particular invesl-
ment affects the portiolio as a whole,
Linlike the common law rule, this section
legitimizes this secand step as pan of the
decision making process. Wade, supra,
at 16,

As they exist at the time of the in-
vestment decision

Subsection (b} of the statute also sanc-
tions the application of modern portfolio
theory: “The prapriety of an investment
decision is 1o be determined by what a
fiduciary knew or should have known at
the time of the decision about the in-
herent nature and expected performance
ol the investment, the attribuites of the ac-
count portfolio, the general economy,
and the needs and objectives of the
beneficianies of the account as they ex-
isted at the time of the investment deci.
ston.” This subsection closely parallels
the language of the Delaware and
Ceorgia statutes, and is consisient with
ERISA M

Section 19-3-120,2(b) also retains a key
aspect of the commaon law standard: that
a court will judge a trustee on the basis
of his conduct in carrving out his invest-
ment responsibilities, rather than on the
basis of his performance or results,
Courts do not demand infallibility of a
trustee; instead, they measure the
prudence of his actions by his conduci

at the time an investment is made. in re
Morgan Guaranty Trust Co., 89 Misc. 2d
1088, 1091, 396 N.Y.S,2d 781, 784 (1977},

Under the common law rule, at least
in theory, a loss of an invesiment did nol
automatically result in lability. The com-
maon law rule, however, provided little, if
any, guidance as 1o the scope of a per
mitted or prohibited investiment, In
theory, if a trustee proved that he had
diligently researched and monitored
each investment in his poetiolio, that he
had a rational basis lor each decision to
purchase, sell or retain a particular invest-
ment, he should nat havwe been held
liable for a loss merely because hindsight
revealed that his decision was a mistake,
Restatement (Second) of Trusts §227
comment o (1959, See also Sarke v
United States Trust Co., 445 FSupp. 670
(S.O.NY. 1978) (trustee acted prudently
even though a decline in the market
value of retained stock exceeded 90 per-
cent over a threeyear penod),

The inclusion of this language in the
statute hopetully will result in a renewed
emphasis by the courts upon the ex-

employees,
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tent to which a trustee takes these factors
into account. In the past, some Courts
have given in to the temptation of second-
guessing a trustee’s investment decisions,
particularly in times of economic uncer-
lainty, See, eg., In re Chamberlain's
Fstate, 9 N.J. Misc. 809, 156 A, 42 (1931)
{holding the trustee Lable for not foresee
ing the 1929 market crash). Section
19-3-120.2(b} eliminates the common law
focus upon losses resulting, by implica-
tion, from “speculation” and clearly
shifts the focus to the process by which
a trustee makes an investment,

Reliance on the express provisions of
the trust instrument.

Subsection (¢} of section 19-3-120.2
merely emphasizes that the trust instru-
ment itseli remains the primary source
for determining {nvestment objectives
and responsibilities, Under subsection
(), “lalny fiduciary acting under a gover-
ning instrument shall not be liable to
anyone whose interests arise from such
instrument for the fiduciary’s good faith
reliance on the express provisions of such
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instrument”” This language is identical to
the language of the Delaware statute, and
is consistent with the cammon law, but
differs significantly from ERISA

1
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a testator is free 1o vary the otherwise ap-
plicable investment standard in the draft-
ing of his own instrument. The new
statute merely reemphasizes this point;
“The standards set forth in this section
may be expanded, restricted, or elim-
inated by express provisions in a govern-
ing instrument.” Ala. Code §19-3-120,2(c)
{(Supp. 1989),

Section 19-3-120, 2's elimination of the
common law focus upon avoiding
speculation and  preserving  capital
arguably elevates the importance of the
terms of the trust instrument. Wade,
supra, at 6. Under the common law rule,
oeven the express terms of a trust could
be overridden by the prohibition on
speculation, where, “owing 1o circum-
stances not known to the settlor and not
anticipated by him,” the making of such
investment defeated the trust's purpose.
Restatement (Second) of Trusts §227
comment w (1959),

The retention of assets

Subsection (d) of §19-3-120.2, which is
similar to the Calilornia statute, also
represents a shift from the common law
“prudent person” rule, Al common law,
a trustee must sell an improper invest-
ment regarcdless of whether he received
it at the creation of the trust or whether
it was prudent when initially made.
Wade, supra, at 4. He must continue to
monitor its performance and dispose of
It if subsequent circumstances render the
investment unsuitable in light of the
trust’s objectives, as well as the invest-
ment strategy employed by the trustee,
There was, of course, an exception 1o this
rule: where the tfrust instrument com-
manded the trustee to retain an existing
investment, Wade, supra, al 13,

Under 19-3-120.2(c), a trustee “may
without liability continue to held praper-
ty recebved into an account al ils incep-
tion...il and as long as the fiduciary, in
the exercise of good faith and ol reason-
able prudence, may consider that reten-
tion to be in the best interest of the
account or in furtherance of the goals ol
the governing instrument.” This proper-
ty, significantly, “may include...stock in
the fiduciary if [it is] a corporation...”
This tempers the common law rule that
a trustee must dispose of an “improper”
asset unless the trust instrument specifies
otherwise; now, a trustee may make a
good faith determination thal relention
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serves the account’s interests or Turthers
the trust's goals,

This section of the statute is also con-
sistent with the ERISA. As one court has
stated, “Iwle have no doubt that under
the ‘prudent man' rule, which is codified
in FRISA, the trustees here have a duty
within a reasonable time after ERISA ook
elffect to dispose of any part of the trust
estate which would be improper to
keep!” Morrissey v. Curran, 567 F.2d 546,
548-49 (2d Cir. 1977

Retroactive application

Finally, subsection () of 19-3-120.2 pro-
vides that “this section shall apply to all
fiduciary relations now existing or here-
after created, but only to the fiduciary ac-
lions or inactions occurring after the
elfective date hereof! This 1s significant
because one of the other major lrast stat-
utes in Alabama, the Alabama Principal
and Income Act, as codified at Ala. Code
§19-3-270 et seq. (1984), is inapplicable
to trusts created prior 1o its effective date.
sSee Englund v. First Nat'l Bank of Birm-
ingham, 381 So.2d 8, 10 n.1 (Ala. 1980).

Thus, liduciary actions or Inactions are
subject to section 19-3-120.2 even if the
trust was created prior to May 16, 1989,
the effective date of that section.

Conclusion

Section 19-3-120.2 represents a signifi-
cant departure from the common law
“prudent person” rule. First, it allows a
trustee to make a particular investment
in the context of other investments, and
allows a trustee to account for both po-
tential gains and losses, Second, the stat-
ute eliminates the common law's focus
on avoiding speculation and preserving
the trust corpus. Third, the statute, it is
hoped, will result in a renewed focus by
the courts on the process by which
fiduciaries actually make investment de-
cisions, Finally, it reaffirms that the key
1o divining a testator’s intent is the trust
instrument itsell, While the statute estab-
lishes the standard by which a cournt
should judge a trustee’s conduct, a testa-
tor is free, as always, to privide directions
1o the contrary. o]
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Assessing the Legal Needs of the Poor: Building
an Agenda for the 1990s

Kenneth W. Battles, Sr., received his un-
dergraduate degree from the University
of Alabama in Birmingham and his law
degree from Cumberland School of Law:
He is currently a sole practitioner in
Birmingham, and is chairperson of the
Alibama State Bar Commitiee on Access
to Legal Services.
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This is the third and final article in the
three-part series of arlicles by members
of the Alabama State Bar Committee on
Access lo Legal Services, The first article
dealt with the legal reeds survey for Ala-
bama conducted by Davis, Penfield & As-
sociates and the results of that survey ol
the poor, The second article dealt with
the aspect of the suney with regards to
members of the bar, judiciary and legal
services employees and their perception
of the legal needs of the poor within this
state and how those needs are being met,

This articie will discuss the proposal of
this committee to the bar and board of
bar commissioners—the Yolunteer Law-
yer Program,

The bottom line of the legal needs
suney was what many lawyers have been
acutely aware of for many years—the ma-
jority of the legal needs of the poor are
not being met, It is evident that the cur-
rent system does not and cannaot meet
and handle the growing number of legal
prohlems faced by the poor segment of
the population. There are a number of
lawyers in private practice who contri-
bute substantial time and resources each
year through various means, including
organized programs sponsored by local
bar associations or Legal Services pro-
grams, and assist the poor with legal rep-
resentation, These lawyers should be
recognized and applauded for their work
in this area but many times they go un-
noticed by the majority of us. On the
other hand, there are a number of law-
yers who have the desire 1o assist the
poor with their legal problems but feel
lacking in knowledge in this area, those
who do not realize the enormous need
of legal assistance to the poor segment
of the population, and tinally those whao
do not care. In recent years, however, a
sense of professionalism has been re-
kindled and lawyers have a desire to de-
vate a portion of their efforts in providing
legal assistance ta the poor without ex-
pectation of financial payment,

This committee was charged by the bar
to “review, evaluate and foster the de-
velopment of pro bono publico programs
designed to assure access to legal ser-
vices by those citizens of Alabama who
canpot afford them” The first step was
the survey 1o assess the legal needs of the
target group—those cilizens who cannot
afford legal services, The second step was
to  investigate, evaluate, assess and
critically review other programs which
have been implemented in other states
to the needs and limitations faced by
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practitioners in this state, The third step
was 1o develop 3 program that would
meel the legal needs of the poor and he
a functional and viable program through-
out the entlre stale, The fourth and final
step was 1o implement the program.

The committee has accomplished
three of the lour steps outlined, The re-
sult of this work is a program entitled the
Volunteer Lawyer Program, The basics of
this program were discussed with leaders
ol the bar and judiciary in May and met
with approval and encouragement,

The fourth and final step, the imple-
mentation of the program, is now in pro-
gress, The board of bar commissioners
in July adopted a resolution ratifying the
Volunteer Lawver Program. The search is
now being conducted to select a state
coordinator for the program. The coor-
dinator will work through the office of
the Alabama State Bar. The job descrip-
tion and requirements of the state coor-
dinator are described elsewhere in this
issue of the Lawyer,

The need for a Volunteer Lawyer Pro-
gram has been recognized in this state
and across this country for some time,
Many states have adopted and Imple-
mented programs of similar nature to
meet the needs of those persons unable
to afford a lawyer. Some states have re-
viewed and discussed the possibility of
a mandatory requirement that each law-
yer devote a portion of his or her time
to provide legal assistance to the poor.
However, no state has adopted a manda-
lory requirement at this time. Two of our
neighboring  states, Mississippi  and
Georgia, havwe a wlunteer program
presently operating, -

The Volunteer Lawyer Program devel-
oped and designed for Alabama will
build upon the local programs now in
place in the urban areas and utilize this
groundwork to expand to those areas of
the state not coviered under the current
programs. The Voluateer Lawyer Program
will utilize a state coordinator 1o oversee
this program throughout the state. The
coordinatar will assist the local bar
associations with the development of
new volunteer programs, volunleer re-
cruitment and tralning for the volunteers,
and provide technical assistance and
SUpport,

The program will entail a number of
different avenues to create an area of in-
lerest for the lawyer while providing

The Alabama Lawyer

much needed legal assistance to the
poor, Some possibilities include areas of
special need or special client issues,
specialty panels of particular interests of
the lawyers, providing speclalized train-
ing to lawyers outside their normal scope
of practice, providing training seminars
in conjunction with CLE programs for
credit, and providing mentor panels of
experienced lawyers who would assist
volunteers with particular problems or
questions, The program will allow a law-
yer to obtain valuable experience in un-
familiar areas of the law while providing
the training and support not available
elsewhere. The lawyer can benefit as
much or mare from the prograrn as the
client, There are unlimited possihilities
and potential for this program through
the knowledge, dedication and resources
of the lawyers in this state,

The success of the Volunteer Lawyer
Program will depend upon the lawyers
of the state. The success of this program
will depend on the attitudes, the profes-
sionalism, the desires and the concerted
efforts of each lawyer who is a4 member

of the Alabama State Bar. The efforts in
other stales have met with vaned success.
The success has been due to a large
degree to the percentage of participation
of the volunteering members of those
state bar assaciations. The complete suc-
cess of the Volunteer Lawyer Program in
Alabama will be accomplished only
when each member of the state bar is
also a member of this program. As pre-
viously stated, the solution we seek to
this unmet need of the legal needs of the
poor must have the support of all seg-
ments of the bar to be successful, There
must be a cooperative effort by each
lawyer to enable this program to be a
success and provide legal assistance to
those who need it most,

The challenge ahead for the program
and for each lawyer in this state is to re-
hurn 1o being a professional in the true
sense of the word and volunteer to be-
come a part of this worthy program, If
each lawyer devotes a small portion of
his or her me ta this effort, the resulls
will be overwhelming and the rewards
great, n
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Pass the Torch

by Margaret L. Lathum and Jan Loomis

The Constitution of the United Slates
ol America was drafted between May 14
and September 17, 1787, and became op-
erative th 1789, It Is the oldest written
constitution now in effect,

The drafters of the Constitution were
5('1_"!&“19. to create a government to pro-
tect us from foreign enemies, to foster aur
general welfare and commercial develop-
ment and 10 preserve peace internally,

A lot of childran feel they are on the
outside when it comes to our system of
law and government, Il we are able to
educate young students in law and
government al an early age and they
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become active, law-abiding citizens, then
we have positively aflected 12 percent of
our present population, who will be 100
percent of our population lomaorrow, Fur-
thermore, studies indicate law-related
education has been a strong factor in
juvenile delinquency reduction. As an at-
torney, you have the oppaortunily to pass
the torch by educaling young people
within your community.

A law-related education association s
a formalized network of educational,
legal, law enforcement and community
leaders promaoting public knowledge and
understanding of the law and civic re-

sponsibilities through the schools and
communities, The ABA, Alabama State
Bar, Alabama’s Administrative Offlce ol
Courls, Cumberland School of Law, and
jan Loomis {former teacher in the Jelfer-
son County school system) have been in-
strumental in getting the project offl the
ground and meoving forward in Alabama,

A nonprofit corporation, the Alabama
Center for Law and Civic Education, inc.
has been created with an office located
in Cumberland School of Law ior pur-
poses of promoting law-related educa-
tion, The execulive director, Jan Loomis,
with the help of the state bar and mem-
bers, has received funding of $40,000
from 1OLTA and $50,000 from the state
Legislature, through the Alabama Depart-
ment of Education 1990-91 budgel. In ad-
dition, because our state now has a LKE
Center, which will be part of the National
Training and Dissemination Program as
a development state, It will recelve
39000 in Office of Juvenile Justice &
Delinguency Prevention funding from
the LLS, Department of Justice over the
next five years lo set up programs in
juvenile delingquency prevention.

The following are the objectives of law-
related education o which the Task Force
Committee and the Center are commit-
ted:

(1 Ways 1o build understanding of our
legal system and the foundations and
principles of our democratic form of
government:

12) Ways 1o develop legal survival skiils
and pravide practical, updated law-re-
lated information to the public:

{3) Ways to enhance commitments to
justice and civic responsibilities, by
deterring criminal and antisocial be-
havior:

(4) Ways to develop skills in logical and
analytical thinking, mediation and deci-
sion-making; and

(5) Ways to help people function more
effectively in their community. Law-re-
lated education projects presently being
sponsored are:

I. Bar-School Partnership Program

The Task Force Commitiee on Citizen-
ship Education of the Alabama State Bar
in 1989-90 implementet! a Bar-S¢chool
Partnership Program in pilot areas-
Birmingham, Mabile and Opelika. The
bar leaders in these areas for 1990-91 are;
Michael Edwards, Birmingham; David
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Pealaer, Mobile; and James Cox, Opelika,
The Honorable Walter Bridges, chairper-
son of the Task Force Commiltee on
Citizenship Fducation, and members are
closely working with the director 1o fur-
ther expand the program,

In the fall of 1989, workshops were
held in Opelika, Mobile and Birming-
ham, Approximately 50 lawyers and 50
teachers volunteered 1o become part of
this effort to explore ways in which
teachers and lawyers could work logether
to improve youth education in the law,

Last year consisted of classroom visits
by attormeys; field rips ta the courthouse,
prisons and law firms; legal research;
enactment of mock trials in the class.
roams; debates on legal issues; and
schoolwide assemblies. Ower 2,000
elementary, middle and high school
students were reached by the program.

Il. LRE survey of the state bar

In order to compile information on
law-related activities within the state,
avoid needless duplication of efforts in
this area, and have a centralized center
with resource materials on tapics, volun«
teers, organizations and socielies cons
tributing to these objeclives, a survey is
needed to identify all law-related educa-
tion activities, The information received
from the survey will be compiled by the
Center and issued in directory form as
the Alabama Law-Related Education Re-
view, In addition, the information wil
become part of a data base for ongoing
activities, programs, relerrals, references,
and slatistical analyses of ohjectives and
goals accomplished or to be accom-
plished within the communities,

111, Bicentennial Competition on the
Constitution and Bill of Rights
During the past three yvears, at least 50
attorneys have either served as judges,
advisors or coaches o teams competing
at the district, state and national levels
on their knowledge of the LS, Constitu-
tion and Bill of Rights
The competition continues for at least
iwo more years. It is directed by Dr
David Sink of the University of Alabama
in Birmingham and coordinated by an in-
dividual in each US, Congressional Dis
trict. Workshops were held in August to
instruct teachers how to use the We the
People text and to recruit teachers for the
competitions.

The Alabama Lawyer

1v. O)JDP Project

The Center's grant of $39,000 from the
LS. Department of Justice will activate
this program within the communities,
During the first year, we will select com-
munities throughout the state in which
1o establish advisary councils. Their job
will be to define problems and explore
strategies and policy changes which
could have an impact upon the problems
of juvenile delinquency in their respec-
tive communities, The Center will assist
by providing training and resources for
this praject.

V. Drug education programs

e Center will be administering lour
different natlonal LRE drug education
programs, They are:

(1) Lawyer/Doctor Education  Team
(sponsored by the ABA and AMA):

(2) The Drug Question (sponsared by
the Constitutional Rights Foun-
dation);

{3) Street Law Substance Abuse Preven-
tion Supplements (sponsored by
NICEL); and

{4} Drugs in the School (sponsared by
the Center for Civic Education),

VI. Educational videos on law and
civic education

The Center for Communication and
Educational Technology has offered to
produce videos for the state bar and the
Center al one-tenth of the usual cost, This
makes more affordable the creation of
videos, The video will be “What does a
lawyer dof” This education ool will
assisl teachers and lawyers in the presen-
tation of material 10 the stucdents 0 a
more advanced form,

Please take a few minutes to complete
the survey (pages 358-359) and drop it
in the mail, This survey will greatly assist
your state bar and the Center in eslab-
lishing and implementing projects to
make Alabama a better place to live.

LRE awareness and training workshops
are available to anyone. To hold a work-
shop in your area, contact Jan Loomis,
Executive Director, Alabama Center for
Law and Civic Education, Inc,, Cumber-
land School of Law, 800 Lakeshore Drive,
Birmingham, Alabama 35229, or call
(205) 870-2433, B
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ALABAMA STATE BAR LAW-RELATED EDUCATION SURVEY

Name:

Company/Firm:

Address:

Clty Zip

Telephone:

Areas of legal expertise:

LRE activities or programs in which you have participated:

In which LRE, activities or programs would you be interested in participating? {Check your areas of interest,)

Program Description
— Bar-Schonl Parnership Serve as legal resource person 10 a teacher

— Bicentennial Competition on the U.5. Con- — Judge a local, state or national competition
stitution and Bill of Rights (high school and/or coach a competing team
level)
_ Serve as a community advisor to assess
— O})DP Project on Juvenlle Delinguency needs and offer strategies regarding juvenile
Prevention (U.S. Dept. of Justice) delinquency

Serve as a resource person to explain drug
laws

Drug Education

| |
|

Educational Videos on Law and Civic
Education __ Serve as an advisor

— Write scripts
_ Personally appear on videos
(Sample topic: “What does a lawyer dot’’)

Teaching Law 10 the Public

If asked to speak to a group of young people or adults, on which law-related topics would you be willing to speak?
(Check the areas.)

Constitutional Law Mediation/Dispute Resolution

School Law Domestic Law

State Criminal Code Consumer Law

Juvenile Justice System Others (Specify):

Mock Trial

Legal Research (basic)

feontinued on next page)
-
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(survey continued from previous page)

Check the grade level(s) to whom you would prefer to speak:
Elementary (K-5)
— Middle (6-8}

High schoaol (9-12)
Aclult

What does the general public need to know about the law and/or government?

Other Comments:

Complete and mail to: The Alabama Center for Law & Civic Education
Cumberland School of Law
B0O0O Lakeshore Drive
Birmingham, Alabama 35229

—— -
I ' & M
Nothing is more important to your practice
The Alabama State Bar provides services and products to save you time and money.

Membership services are availahle to you at little or no cost. These services are provided for you as a member,

If you are interested in saving time and money, call ASB to obtain further information concerning any of the
membership services |isted:

Car rental discounts Legislative newsleter

CLE seminar schedules LEXIS

FAX service Professional journal

Ethics opinions Reports of Alabama Supreme Court decisions
Group hospital, disability and life insurance Sections (14 different areas of practice)

Law office consulting service Substance abuse assistance

Lawver referral Travel programs

ASB = Alabama State Bar * (205) 269-1515
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Legislative Wrap-up

Alabama Uniform Condominium Act of 1991

In 1964 Alabama enacted our first Condominium Act
with revisions in 1974, The Legislature enacted a new Cone
dominium statule, Act No, 90551, which is patterned after
the draft of the Uniform Condominium Act proposed by
the National Conference of Commissioners on Uniform
State Laws, This bill was sponsored by Representative [im
Campbell and Senator Ryan deGraffenried. It is the result
of work begun in 1982 by a drafting committee of the In-
stitute chaired first by Albert Tully and then E.B. Peehles,
hoth of Mobile, Professar Gerald Gibbons of the University
of Alabama School of Law served as chiel draftsman,

This new Act governs condominiums created after Jan-
uary 1, 1991, This new law is prospective and its appli-
calion is limited to those condominiums with more than
four units. As to existing condominiums, the “old” law
remains applicable, However, amendments to existing con-
dominiums must conform to the "new” law.

The following important new provisions concern the
“creation of condominiums”, “plats and plans”, “manage-
ment” and "condominium purchasers”.

Creation of condominiums

When all the units are substantially compleled as evi-
denced by an independent registered engineer or regis-
tered architect, the declaration may be filed with the judge
of probate, The probate office will keep on file in a “Con-
dominium Book” a copy of the declaration of condomin-
ium, all drawings, amendments, certificate of completion
or termination or other like amendments.

The declaration must contain: the name of the condo-
minum which must nclude the waord "condominium®;
legal description of the real estate; number of units;
description of the boundaries of each unit and limited
common areas; and a description of development rights
reserved to be exercised at different times or under certain
conditions, Any restrictions on the use, occupancy or leas-
ing and the sales price must be indicated, as well as any
easements, If the declarant reserves any units this reserva-
tion must be made known, Other matters, such as the
vollng rights, sales office, association officers and hoard,
also must be shown,

by Robert L. McCurley, |r.

Plats and plans

Plats and plans are a part of the declaration, Each plan
must show: (1) the name and a survey or a general
schematic map of the entire condominium; (2) the location
and dimensians of all real estate not subject to develop-
ment rights; (3) a legal description of any property subject
to development rights; (4) encroachments; (5) easements;
{6} location and dimensions of vertical and horizontal unit
boundaries; (7) distance between non-contiguous parcels;
(8) location and dimension of limited common elements;
and (9) improvements: any contemplated improvements
must be labeled "MUST BE BUILT” or "NEED NOT BE
BUILT",

Management

The unit owners association must be incorporated and
may have the following powers: {1} adopt bylaws and regu-
lations; (2) adopt budgets and collect assessments; (3) hire
agents and employees; (4) institute and defend litigation;
{5) make contracts; (6) regulate and maintain the common
areas; {7} make improvements; (8) convey real and personal
property: (9) make leases; (10) impose fees and charges;
and (11} levy fines,

The developer must terminate control after 75 percent
of the units are sold, or two years after the units are ceased
o be sold. There are then provisions for unit owners 1o
be on the board,

Robert L. McCurlay, Jr, is the
giractor of ihe Alabama Law
Institute at the University of
Alabarna. He receivad his
undergraduate and law
dagrees from tha University
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The association is responsible for set-
ting a budgel and keeping up the com-
mon areas, and must hold a meeting at
least once a year. To enforce the assacia-
lion's assessment the association has a
lien on the units from the time the assess-
ment becomes due,

Condominium purchasers
Purchasers of new units must be given
an offering stalement to apprise them of
the condomintum. This offering state-
ment must describe the condominium
and number of units, and include a copy
of the declaration, plats and plans, as
well as other recorded convenants and
testrictions.  Furthermore, the offering
statement must include a copy of the by-
laws and any assaciation rules, a current
halance sheet, a statement of the pro-
jecled common pxpenses, expense as-
sessment for the particular unit, any
services which the owner must separate-
ly pay, closing cosls, liens and morigages,

financing available, warranties, any e
strictions on sale or lease, insurance
coverage, zoning, and any special provi-
sions such as units being used as “time
shares”

The purchaser has seven days to re-
scind after signing a contract and receiv-
ing an offering stalement when the
condominium is for residential purposes.

On the resale of a condominium, the
unit owner and assocation must furnish
the prospective buyer certain information
upon request of the purchaser. An offer-
ing statement is not generally required.

The entire Condom nium ACt can now
be tound in the 1990 Cumulative Sup-
plement, §8 35-8A-1 through 35-8A-417,
Any lurther information concerning any
Law Institute project may be obtained by
writing:

Alabama Law Instilute
P Q. Box 1425
Tuscaloosa, Alabama 35486
|

Don’t let your
Alabama Lawyers,
get worn, torn
or thrown away.

Order a binder
(or two)
at $10.00
each from:

The Alabama Lawyer

P.O. Box 4156
Montgomery, AL 36101

or call
(205) 269-1515

o

WE SAVE YOUR
TIME...

NOTICE

larnell

Now legal research assistance
ts available when you need it,
without the necessity of
adding n full-time wssoclate or
clerk

L E &G A L
Research

With access to the State Law Library and Westlaw, we
provide fast and efTicien! service. For deadlhine work, we
can deliver information 10 you vig common carrier,
Federal Express, or FAX.

Farnell Legal Rescarch examines the issues tharoughly

through quality reseurch, brief writing and analysis.

Qur rates are $35.00 per hour, with a three hour
Minimuim.

For Research Assistance contact:
Sarah Kathryn Farnell
112 Moore Building
Montgomery, AL 36104

Call (205) 2777937
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The Supreme Courl Conference on Constitutional Law

The Duke University Canacian Studies Center an-
nounces a conference on United States/Canadian Con-
stitutional Law to be held April 4-6, 1991, This event
will bring together practitioners and senior scholars
from Canada and the United States, and will feature
Supreme Court Chief Justice Amtonio Lamar of Canada
and Supreme Court Chiel Justice William Rehnguist of
the United $tates, as well as eight other justices from
the two countries, and retired Canacian Chief Justice
Brian Dickson. The focus of the conference will be the
comparative examination of Constitutional issues In
both countries, Panel topics will include: federalism,
amending the Constitution, freedom of expression and
dimensions al equality,

The conference i1s being organized by a joint Cana-
dian/U.S. committee representing Duke University, the
faculty of law of Ottawa Universily, the faculty of law
ol the University of British Columbia, and the Supreme
Courts of both Canada and the United States,

For more information, contact the Duke Universi-
ty Canadian Studies Center (919) 684-4260,
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Opinions of the General Counsel

QUESTION:

"A difficult situation has deweloped with our client for which
wo sought guidance from the Office of General Counsel,

“Qur client was involved in an automobile accident (not
his fault) in Jefferson County. He was driving a vehicle in-
sured by State Farm and owned by his sister. He was hit by
an Allstate insured and sought representation during the first
week of June 1988, We were In constant contact with our
client and helped him to secure important rehabilitation
treatment,

“On April 12, 1989, we submitted a pre<litigation demand
to Allstate, together with complete documentation of our
client’s injuries and damages up to that point. About the same
time, our client visited me in the office in the presence of
several other employees, He complained of constant pain and
was constantly wondering ‘if it was all worth i) | was con-
cerned that he was suicidal and that his action would fail
if not tiled so we filed a lawsuil around the middle of April
1989,

"We negotiated back and forth with Allstate and, finally,
around the first or secand week in December 1989, Allstate
agreed to pay the policy limits of $20,000. We had our client
execule a pro tanto release of the Allstate defendant, reserving
rights against any other coverage or defendant.

“After the case was settled and the release execuled, we
received a letter from the physician treating our client indicat-
ing that, in his opinion, our client was unable ta manage his
own atfairs and tinances. When we had settled the case and
discussed the dishusement with him, he had requested that
we pay all of his medical expenses, We represented him on
a 40 percent contingency contracl. Qut of his $12,000 share,
we were reimbursed case expenses in the amount of $247.25,
paid medical liens in the amount of $3,93015, and had
$7.822.60 remaining lo pay o our client,

“During this ime we were trying to make arrangements
for him 10 be admitted to a trauma unit for treatment of his
chronic pain syrdrome. We were having some difficulty get-
ting him admitted to the program, so there was no disburse-
ment of the money. | had several conversations with the
people at the hospital about him. When | discussed the
money that we were holding for him, | told him on several
occasions that B looked like it would only be a few thou-
sand dollars, if that much.” | had felt that the hospital would
charge him whatever money he had, so we did not reveal
the amount of the proceeds for fear that the trauma unit's
charges would dissipate the entire amount,

by Alex W. Jackson, assistant general counsel

“As 1alks progressed with them, because of his fragile situa-
tion and his poor financial situation, it looked as though Voca-
tional Rehahilitation would pay for his program and that all
of his funds would be preserved, In fact, | believe that he has
received considerable treatment at the Trauma Program with-
out having o pay anything,

“When it became apparent that he was going o be able
10 receive the treatment without spending his own money,
| became very uncomfortable with our holding his money
im trust, | called him on several occasions o tell him the ex-
act amount we were holding and that the money was avail-
able, but we were concerned aboul his ability to manage his
finances. | contacted an attormey friend of mine and explained
the situaticn and asked if he would meet with the client and
me 1o discuss the possibility of handling the client’s funds
as his court-appointed conservator. The cliemt cancelled
several appointments we had made lor him to meet with the
attorney. Finally, two or three months ago, he did meet with
the attorney and me and agreed that it was a good idea for
the attorney to petition the court, with the client's approval,
to be appointed by the court to conserve his funds, That has
not happened to date and the altorney has since indicated
that he does nol want to be involved in the case in any way.

"We called you because the attorney had been contacted
by the client and told that he was mad at us because we
would not give him his money. He had never requested his
money from us but had specifically requested that we keep
it so it would be available for admission (o Lakeshore, You
suggested that we write a letter 1o you detailing the case and
that we contact the client about having a member of his family
petition the court to assist him with his affairs,

"“The client called rwo or three days ago and | explained
ta him everything that we had done and whal our concerns
are, He, as always, was very frustrated about his medical con-
ditfon, and resisted making a decision of any kind, At one
point in the conversation, he said that he did not trust anyone,
but later in the corwversation said that be trusted me, At one
paint in the conversation, he asked if we could just keep his
money until he needed it. | explained that we did nol feel
comfortable with that and felt that someone in his family
should be appointed to help him with his linances, | sug-
gested that the most responsible person in his lamily was
probably his sister and requested that she would be a good
choice, He said that he did not trust his sister and would not
trust anyone in his family to be in control of his money,

“During the last several weeks an uninsured motorist claim
has been seitled (with the client's knowledge and consent)
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against State Farm Insurance Company
for policy limits of $20,000 and a con-
sent judgment was entered in Federal
District Court. Obviously, there are ad-
ditional monies (close to $12,000) pay-
able immediately to the client,

“So, we have a client who is due to be
paid almast $20,000 from our trust ac-
count, but who is unable, according to
physicians, 10 handle his awn affairs and
who is unwilling lor any family member
to manage his affairs. We are uncomfort-
able with this situation. Knowing what
we know aboult h's condition, we teel it
wotild be wrong 10 disburse the money
to him, but we also do not feel comiort-
ahle talking to his family behind his
back, since he is our client,

“Please consider this as a request for
formal guidance In this matier. If you
havee any questions or would like to see
any documents, please contact me fm-
mediately. Thank you for your coopera-
tion.”

ANSWER:

You and your firm have complied with
the various provisions of Canon 9 con-
cerning the deposit of chient funds in in-
sured depository trust accounts, You have
also complied with the provisians thereof
governing notification to the client of the
receipt of the funds, You now have on de-
posit, or expect soon to receive, nearly
$20,000 in funds belonging to that client,
and you now believe that client, based
upon an opinion expressed by one of the
client’s treating physicians, to be unable
to manage his own ailairs and flinances,
Your personal observation of the client
has also led you 1o have concerns regand-
ing the competence of the client and his
ahility to deal eflectively with such a sum
of money, Under the present Code of
Professtonal Responsibility it is conceiy-
able that this information regarding the

competence of your client might be con
sidered as a confidence or secret of the
client, the disclosure of which would be
embarrassing or detrimental 10 the client.
By this definition, disclosure of such con-
fidential or secret information is pro-
hibited absent consentof the client or the
existence of other conditions as de-
lineated In Disciplinary Rule 4-100C),

On the other hand disbursment of
such a large sum of money to an in-
competent client, or one reasonahly be-
Heved to be incompetent, could result in
waste or misapplication of the corpus
and deny the client the benefit of the
money. Linder the Alabama Rules of Pro-
fessional Conduct proposed 1o the
Supreme Courl of Alabama and to be
promulgated in January 1991, the
supreme court recognizes that a lawyer
may, on accasion, bes: serve a client by
taking action that, on first blush, might
appear to bhe adverse 1o the client,
Speciiically, Proposed Rule 1.14, “Client
Under a Disability” provides as follows:

"a} When a client’s ability 10 make
adequately considered decisions in con-
nection with the representation is im-
paired, whether because of minority,
mental disability or for some other
reason, the lawyer shall, as far as rea-
sonably possible, maintain a normal
client-lawyer relationship with the client,

“(h) A lawyer may seek the appolnt-
ment of a guardian or take other protec-
tive action with respect to a client, only
when the lawyer reasonably believes that
the clienl cannot adequately act in the
client's own interest”

The Comment to Rule 1.14 provides in
pertinent part that:

“Il a legal representative has not been
appointed, the lawyer shauld see 1o such
an appointment where it would serve the
client's best interests, Thus, if a disabled
client has substantial property that

should be sold lor the client’s benefit, ef-
fective completion of the transaction or-
dinarily requires appointment of a legal
representative. In many circumstances,
however, appointment of a legal repre-
sentative may be expensive or traumatic
tor the client, Evaluation of these con-
siderations is a matter of professional
judgment on the lawyer's part

The Comment goes on 1o provide as
follows:

“Rules of procedure in liligation gen-
erally pravide that minors or persons suf-
tering mental disability shall be repre-
sented by a guardian or next friend if they
do not have a general guardian, However,
disclosure of the client’s disability can
adversely affect the client’s interests, For
example, raising the guestion of disahility
could, in some circumstances, lead to
proceedings for Involuntary commit-
ment. The lawyer's position in such cases
is an unavoidably difficul one. The
lawyer may seek guidance from an ap-
propriate diagnostician”

Accordingly, and in recognition of the
impending changes in the ethical rules
that would hawe substantial impact upon
this particular fact situation, it is our opin-
ion that i you are reasonably convinced
that the client is operating under a dis-
ability, and that the disabllity is of such
4 nature and to such an exlent as to
materially impede and or endanger his
ability 1o make decisions in reference to
the sum of money involved, then you
may seek to have a guardian or curator
appointed to protect the interests of the
client. In effect, we adopt the view ex-
pressed in Rule 1,34 that a lawyer may
seek the appointment of a guardian or
take other protective action with respect
o a client when the lawyer reasonably
believes that the client cannol adequately
acl in his own Interests, [RO-90-67] B
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Young Lawyers’

ven though | know that each of

you eagerly awaits my articles

in The Alabama Lawyer and the
words of wisdom thal | impart, | wanl
to change the format for this article
and expand the contents. | think we
need more statewtde communication
about what each of the local bar asso-
ciations s doing, | am not sure that
the Birmingham Young Lawyers
know what the Montgomery or
Mobile Young Lawyers are daing, and
vice versa. | think one of my responsi-
bilities is to open the communication
and information lines to let everyone
know on a statewide level what Is
happening at the local levels,

My goal is to use this space in the
Lawyer for communication of local
news, as well as statewide events, |
welcome any thoughts or comments
you may have as to the best way to
achieve this.

The bar admissions ceremony was
held Tuesday, October 23, 1990, and
was a great success, | especially thank
Rebecca Bryan for her hard work in
planning that ceremony, As always,
she did a great job and things wenl
really smaoothly. | welcome all the
new admittees and wish them the best
of luck in their practice,

in closing, | leave you with portions
of an article written by judy Perry
Martinez, president of the Amertcan
Bar Association Young Lawyers,
which | think captures the spirit of the
Young Lawyers and challenges us to
act upon that spirit:

Section

“Ralph Waldo Emerson once
wrate: ‘The high prize of lifa,
the crowning fortune of a man,
is to be born with a bias to some
pursult which finds him In em-
ployment and happiness.’

“Making the most of our profes-
sional life is a goal that all law-
yers share. Bul competence and
excellence in our chosen field
will not bring the happiness and
personal satisfaction that Emer-
son described. That happiness
can be achieved by getting in-
volved, wheiher by running for
public office, using your trial
skills to represent an indigent
person, contributing your legal
skills 10 a nan-profit organiza-
tion or patlicipating in bar asso-
clation governments,

“Cetting involved means re-
lwrning something to society, It
means contributing what for
L‘dl.'h IJ'. us ib d SCdarce came
modity—time—in return for the
privilege that society has afford-
ed us to participate in Its system
ol justice,

“There are 8,760 hours in a
year, and | know of no time
sheet in existence on which ane
could log all of those hours as
hillable, Each af us must use
some of those hours, whether it
be 50, 100 or more, toward uti-
lizing our talents to help others,

Walker Percy Badham, 11
YLS President

“Each of us can find a niche, a
way lo contribute without drain-
ing needed energy from our
professional and personal life,
Many community and bar asso-
ciation projects require only a
[ew hours @ month for success-
ful completion. Indeed, the
organized bar is especially sen-
sitive to professional demands
placed on young lawyers, and
fashions many projects o re-
guire minimal time com-
mitment ., ..

"By taking pride in our profes-
sion, by trying to make il just a
little better far those many who
will follow, we will gain a greal
personal satisfaction, Everyone's
contribution, no matter how
small, will make a difference.
And, most impornant, that dif-
ference will be felt not only by
the organization or person you
serve, but also by you."

—Judy Perry Martinez
[ ]
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Recent Decisions of the
Supreme Court of Alabama

Administrative law . ..
Administrative remedies do not
have to be exhausted prior to
filing declaratory judgment in
circuit court
Alabama Cellular Service, Inc,, ot

al. v. Sizemore, 24 ABR 2876 (June 22,

19900, Alabama Cellular Services filed

a complaint for a declaratory judg-

ment and injunctive reliel in the cir-

cuit court under the Declaratory

Judgments Act, It sought a declaration

as to whether it was a “public utility”

and, therelore, subject to centain laxes
and the Alabama Public Service Com-
mission. ACS's circuit court action was
dismissed, the trial court holding that

841-22-11, Ala. Code (1975) require

ACS 10 exhaust its administrative

remedies under the Administrative

Frocedure Act IAPA), §41-22-, et seq).,,

Ala. Code (1975). ACS appealed and

the supreme courl reversed,

The APA was adopted in 1981 as “a
minimum procedural code for the op-
cration of all state agencies when they
take action afiecting the rights and
duties of the public”, Thus, the APA
seeks to make the process ol review
of state agency actions fairer and more

efficient, not to alter substantive rights
of a person affected by a rule, The
supreme coun noted that although the
genasis of §42-1-10 (v from the Ten-
nessee Code, the Alabama Code,
unlike the Tennessee Code, does not
expressly require that a complaint be
filed with the agency belore a declar-
atory Judgment may be filed. The
supreme  courl  reasoned that the
ahsence of that provision indicates
that the Alabama Legisiature did not
intend 10 make an agency declaratory
ruling a prerequisite to seeking a
declaratory judgment in the circuit
court. The supreme court also noted
that the Revised Model State Admini-
strative Procedures Act {(1961) included
no requirement that the administrative

Recent
ecisions

by John M, Milling, I,
and Wilbur G, Silberman

remedies be exhausted before an af-
fected party could pursue a declara-
wory judgment action,

Civil procedure ., .

doctrine of inconsistent

positions explained

Porter v, Jolly, 24 ABR 2354 (May
18, 1990), Porter and Jolly lived
together for over two years and had a
dispute about money. Porter sued for
divoree alleging a commoen law mar-
riage and attached an affidavit to her
complaint which stated that Jolly had
misapproprialed her money, Service
was never perfected and Porter dis-
missed the complainl, Subsequently
Porter executed another document
stating that the financial problems

John M. Milling,
Jr., 15 a member o/
the firm of Hill,
Hill, Carter, Fran-
ca, Cole & Black in
Montgomery, He
is a graduate of Spring Hill College
and the University of Alabama School
of Law, Milling covers the civil portion
of the decisions,

Withur G, SHber-
man, of the Birm-
ingham firm of
Cordon, Silber-

; : : man, Wiggins &
Childs, attended Samiord University
and the University of Alabama and
eatned his faw degree from the Uni-
versity’s School of Law
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were resolved and that the parties in-
tended to marry. A month later Jolly filed
a declaratory judgment action seeking a
count determination that no common law
marriage existed and Porter counter-
claimed contending that Jolly had taken
over $100,000 from her.

The trial court determined that there
wis na common law marriage and that
Porter's counteiclaim was improper be-
cause their prior divorce action was dis-
missed based on her statement that Jolly
owed her nothing. The court ruled Porter
could not take such inconsistent posi-
tions. Porter apoealed and the supreme
courl reversed,

The supreme court stated that while
Alabama recognizes the “doctrine of in-
cansistent position”, that doctrine has a
number of limitations:

A number of limitations upon, or

qualifications of, the rule against

assuming inconsistent positions in
judicial proceedings, have been laid
down. Thus, the lollowing have been
enumerated as essentials to the estab-
lishment of an estoppel under the rule
that a position taken in an earlier ac-
tion estops the one taking such posi-
tien from assuming an inconsistent
position in a later action: (1) the incon-
sistent position first asserted must have

been successfully maintained; (2) a

judgment must have been rendered;

(3) the positions must be clearly in-

consistent; (4) the parties and ques-

tions must be the same; (5) the party
claiming estoppel must have been
misled and have changed his position;
and (6) it must appear unjust to one
party to permit the other to change,

Thus, a party may not assert the
defense of judicial estoppel or a prior in-
consistent position unless it is demoan-
strated that the party against whom the
estoppel is sought to be imposed actually
procured judgment in his favor as a result
of the inconsistent position taken by him
in the prior proceeding. In this case, the
prior divorce action did not go to
judgment.

Executors and administrators . .,
relation back as it relates to
§43-2-22(a)

Holyfield v. Moates, 24 ABR 1729
(June 15, 1990, Downs, a resident of
Chilton County, was fatally injured in
November 1985 in Chilton County by
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Maoates. Crenshaw, an lllineis resident,
was appointed administratrix of the
deceased’s estate, In Seplember 1987,
Crenshaw filed a wrongful death action
in the circuit court against Moates,
Moales moved for summary judgment
contending that Crenshaw was dis-
qualified under §43-2-22(a), Alabama
Code {1975), to serve as administratrix
because she was not an Alabama resi-
dent. Moates also challenged Crenshaw’s
letters of administration in the probate
court and the probate count revoked the
letters and appointed Holyfield, The cir
cuit court entered summary judgment in
favor of Moates finding that Crenshaw's
appointment was null and void because
she was a non-resident and further tind-
ing that since the appointment was null
and void, Holyfield's recent appointment
and amended action could not relate
back because there was nothing to relate
back to. Holyfield appealed and the su-
preme court rl':.‘VL‘I":L"d.

In a case of first impression in Ala-
bama, the supreme court was asked to
determine whether the acts of an admin-
istratrix who is “duly appointed” are void
or voidable where the administratrix is
a non-resldent and  disqualified by
§43.2.22(a). The supreme court noted
that the probate court of Chilton County
clearly had subject matter jurisdiction to
issue the letters, It is also clear that when
the fact of residence daes not exist, the
grant of letters is not void, but merely
voidable, As a general rule when a court
thal has jurisdiction over a case renders
an erroneous judgment, that judgment is
not void, but voidable upon a direct at-
tack or on appeal. There is nothing juris-
dictional about §43-2-22. Violation of
that statute is simply incorrect applica-
tion of the law, subject only to a direct
altack and/or appeal.

Insurance . , .
an L&S Roofing applied

Shelby Steel Fabricators, Inc. v, United
States Fidelity and Cuaranty Ins. Ca,, 24
ABR 2362 (May 18, 1990). Shelby Steel,
a steel fabricator, was sued in 1984 be-
cause the steel support structure it
fabricated collapsed, USF&CG insured
Shelby Steel under a comprehensive
general lability policy. Shelby Steel
notitied UUSF& G of the suit and USF& G
hired a law firm to defend. In March
1984 USF& G sent Shelby Steel a form

non-waiver agreement. Shelby Steel’s at-
torney also received a copy of USF&G's
letter to the defense firm stating that the
defense was under a non-waiver agree-
ment. From March 1985 1o June 1987,
LISF& G had exclusive control of the de-
fense and never consulted in anyway
with Shelby Steel. Twenty-nine months
after undertaking the delense, LISF& G
sent Shelby Steel a reservation of rights
letter that denied coverage based on
policy exclusions, The denial of coverage
was based on facts alleged tn the com-
plaint, Shelby Steel filed a declaratory
judgment action and the trial court ruled
in favor of USF& G. The supreme court
revirsed,

Applying the L&S Roofing case, the
supreme court stated that USF& G must
meet its “enhanced obligation of good
laith” in arder to deny coverage pursuant
10 a reservation of rights, This obligation
includes keeping the msured apprised
ol the status of the case. Since USF& G
failed 1o meet the obligation, it must in-
demnify Shelby Steel from any liability
in the underlying action. If an insurer in-
tends to defend a case pursuant to a non-
walver agreement or a reservation of
rights, then that insurer not only must
provide notice to its insured of that fact,
but also must keep its insured informed
of the status of the case, Since Shelby
Steel’s personal attomey was also notified
of the no-waiver, the supreme court deter-
mined that the form non-waiver was ef-
lective,

Torts ...

psychiatrist generally not liable for

patient’s attack on third party

Morton v. Dr. Prescott, 24 ABR 2613
{(lune 1, 1990). Prescatt, a psychiatrist in
private practice, admitted Hunter to
Jackson Hospital following an altercation
with another patient at a medical health
treatment facility. Hunter received treat-
ment and was released by Dr. Prescott,
The following day, Hunter assaulted Mor-
ton. Morton filed suit against Dr. Prescott
alleging that he had negligently dis-
charged a patient who assaulted him.
Marton's claim was dismissed and he ap-
peals, The supreme court affirmed.,

in Donahoo v. State, 479 So.2d 1188
(Ala. 1985), the court held that in order
to establish lability on the part of state
officials, a plaintiff must plead and prove
that the officials knew or should have
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known that an agressor might be a
danger to a specific person, The supreme
court reasoned that although Donohoo
concerned an aclion against state of-
ficials, its rationale is equally applicable
to this case. Hunter made no specific
threat of harm o the victim or 1o any
identifiable group of which the victim
might have been a member, Uinless a pa-
tient makes specliic threats, the possibility
that he may in fact injure another is
vague, speculative and a matter of con-
jecture. Once specific threats are ver-
balized, then the possibility of harm 10
third persons become foreseeable and
the psychiatrist’s duty arises.

Torts . ..

Dram Shop Act discussed

The Booth, Inc. v. Miles, 24 ABR 2790
(June 22, 1990). Miles was injured when
the car he was driving collided with
Gilmer. Gilmer had been to The Booth,
a bar. Several witnesses testified that
Gilmer appeared intoxicated while in
The Booth. Miles sued Gilmer and The
Booth under §6-5-71, Ala, Code (1975).
Miles testified he incurred approximately
$1,800 in medical expenses, that his car
was damaged, and that he was not able
o work. Prior to trial, Miles emtered into
a pro tanto settlement with Gilmer for
$15,000. The case was tried as 1o The
Booth and the jury returned a verdict for
zero compensatory damages and
$65,000 punitive damages. Booth ap-
peals, and the supreme court affirmed.

Booth argued that the verdict is incon-
sistent because punitive damages cannot
stand when the jury found no compen-
satory damages, The supreme court
noted that §6-5-71 states that the defen-
dant is liable “for all damages actually
sustained, as well as exemplary dam-
ages!” Therefore, that statute states that
a plaintifft may collect for all damages
sustained, not all damages necessarily
awarded by a jury. The evidence in this
case would support an award of compen-
satory damages. Theretore, in a dram
shop action, when there is sufficient
evidence of actual damage or injury to
support an award  of compensatory
tamages, the supreme court does not re-
guire a spacific award ol actual damages
in order to suppor an award of punitive
damages.
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Recent Bankruptcy Cases

Secured creditors as liable under

CERCLA

Although not a bankruptcy case as
such, the following is important 1o
secured creditors in bankruptoy cases, In
LS, v Fleet Factors, 901 F.2d 1550 (11th
Cir. 1990), the 11th CC.A, stated that a
secured creditor could become liable
under CERCLA (pollution control legisla-
lion) if it participated in financial man-
agement. However, (he court stated that
there was no definition under the statute
which defined “participated in the man-
agement” The coun held that the
secured lender may be liable should
there be an inference that such lender
had the control if it desired 1o affect deci-
sions regarding disposal of hazardous
wastes. Thus, accord ng to the holding,
the mere ability or potential to become
involved in pollution control could
make the secured lender liable the same
as an owner,

State exemption laws in conflict with
ERISA

In re Starkey, BKY D, Colo 20 BC.D.
1118, 713/90. This Chapter 13 case should
be of interest to lawyers representing
debtors who under the recent Alabama
legistation will claim ERISA, 401K, quali-
fied pension plans as exempt from the
bankruptcy estate. The Starkey coun
stated that the exemption was valid, as
Bankruptey Code §522(b)2) permits a
state to opt oul from the federal law and
successiully claim the exemption even in
the face of ERISA [29 LISC 1056(d)(2))
providing that the benefit is not exempt
in bankruptcy,

Similarly, In re Vickers, W.D. Mo
7/5/90 20 BC.D. 1168, held that the ex-
emption of benefits of a pension plan
superseded the ERISA provision as il was
legislation which came about by reason
of a specific section of the Bankruptcy
Code. Likewise in Viral v. Bharucha, 20
B.C.1D. 947, an Arizona bankruptcy judge
held that ERISA does not supersede the
state f.’Kl.‘"\[)llUll stalule on & rE‘”f{'lT“*l"
plan provided that the plan is established
and maintained by the debtor with the
debtor's own resources and into those of
the debtor's emplover or by an employee
Organization,

Trust fund taxes—possible preferen-
tial payment

Boglier, Trustee v (RS, 52 LS. LW, 4764
110 S, Ct, 2258, LS. Supreme Cour (June
21, 1990). In this case, the trustee claimed
a preference existed in payment to the
LLS. of a trust fund tax obligation from
the general account of the debtor. The
debtor had naot segregated the tax money
as required under the law, and, therefore,
the tunds had not been in any trust ac-
count. Nevertheless, Justice Marshall
determined that segregalion was not gs-
sential—that the payment itself was tanta-
mount to establishment of & trust fund,
and that as the funds did not belong to
the estate but to the IRS, there was no
preterence, Justice Scalia, in concurring
but not agreeing with the reasoning, said
that when a check was made 1o the IRS,
this, of itsell, identifies the portion of the
asset which became the tust fund, He
held there to be no preference as the
identification caused a relation back to
the time of withholding, which time was
longer than the preference period,

Discharge of criminal restitution
obligations

Pennsylvania Department of Public
Wellare v, Davenport, 110 8, C1, 2126,
1990. The LS. Supreme Court held that
criminal restitution obligations are de-
fined in §101(1) of the Bankruptcy Code
as debts and that in a Chapter 13 bank-
ruptey case, such obligations are dis-
chargeable, In this case the deblor was
found guilty of welfare fraud and ordered
to repay the amount 1o the wellare de-
partment. However, before completing
payments, debtor filed a Chapter 13 pro-
ceeding, The bankruptey court said this
was a debt which was dischargeable, The
district court reversed, but the Third Cir-
cult said it was dischargeable, The U.S.
Supreme Court then affirmed the Third
Circuit, iwo judges dissentng,

The district court had held that there
was no right to payment but that this was
a restitution obligation required for pun-
ishment and rehabilitation, The Supreme
Count, in construing Bankiuptcy Code
§1014XMA), said that this came within that
section. The Supreme Court did make a
polnt in stating that in Chagpter 7, as pre-
viously set forth in Kelly v. Robinson, 479
LS. 36,50, restitution obligations as con-
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ditions of probation are nondischarge-
able. The Court said it was not reversing
itself as there was a distinct difference
between what was dischargeable in a
Chapter 7 case and in a Chapter 13 case.

Application of federal taxes

United States v. Energy Resources
Company, (nc,, 110 5C1, 2139, May 29,
1990, The LS. Supreme Court held that
in a Chapter 11 case, the plan may pro-

vide for direction of payments to the IRS
in order that the portion of the debtar’s
tax which emanates from a trust fund be
paid first, As is generally known, if prin.
cipals of a carporation fall to see that
trust fund taxes, te., withholding
taxes, are not paid, the IRS is allowed to
assess against the principals a penalty
equal to the amaounm of the tax.
Therefare, it is beneficial to such prin-
cipals, if under a plan, first payments of

taxes be made to apply to such trust
fund, In an eight-to-one decision, the
Court held that if it is necessary for a suc-
cessful reorganization to do so, the Bank-
ruptey Court has the authorily to make
the IRS acceplt the plan tax payments as
trust fund payments; this is so even if it
means that after the debtor pays the trust
fund payments it is unable to pay the re-
mainder of taxes, thus leaving the United
States at risk, =

President: |. Douglas McElvy,
Tuscaloosa

Ridi-n_g the Circuits

Tuscaloosa County Bar Association
The following are the officers for the 1990-91 term of the Tuscaloosa County Bar Association:

Vice-president/
President-elect: Wilbor ). Hust, Jr.,
Tuscaloosa

Secretary/Treasurer: Dan Gibson,

Tuscaloosa

The 28 members of the Dale County Bar Association elected their officers for 1990-91: David Robinson, treasurer,
Daleville; George Trawick, secretary, Ariton; Neville Reese, vice-president, Daleville; and Bill Filmore, president, Ozark,
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Malpractice Prevention
17-Point Checklist

Victor B. Levit Is resident partner of the
San Francisco office of the Barger &
Wolen law firm with offices alsa in los
Angeles, San Diego and Newport Beach,
He is coauthor of Legal Malpractice, 2nd
{West Publishing 1981)

1. Do not promise or predict any
specific outcome or dollar recovery.

2. Belore performing any services ex-
plain to your client the amount of
fees or the basis tor computing them,
Any fee contract belween attorney
and client arranged alter representa-
tion has begun may be challenged by
the client.

3. Maintain detailed and complete time
records for all services rendered, in-
cluding hours and descriptions of ser-
vices. When appropriate, bill your
client periodically and explain the
basis for your charges,

4, Do not ignore your client. Inform the
client by periodic status reports, If
there are long periods of delay ox-
plain the reason for inactivity. Send
copies of pleadings and seli-explan-
atory letters and return telephone
calls.

5. Keep your client advised of any
serious problems that have de-
veloped. Do not minimize risks that
may be Invelved in the legal proceed-

by Victor B. Levit

ings. Where there are alternative
strategies or options that involve risks,
infarm your client to give you recom-
mendations and let the client choose
which of the straregies should he
allowed.

6. Take no material action that may pre-
judice your client without express
cansent. Do not settle the case, Do
not agree to judgment and do not
release or dismiss the party without
your client’s consent in any of lhese
situations.

7. Avald representing parties with con-
ficting interests, including both par-
ties to a divorce, Uisclose any prios
representation that may appear o at-
fect the guality or extent of represen-
tation. Disclose any personal or
adverse interest you may have in the
matter being represented.

8. Preservee the client’s confidence,

9, Develop a system that will require
compliance with all deadlines, stat-
utory limitations, law and motion
matters, trial setting dates and other
dates that must be remembered.

10, Confirm all oral instructions or ifnpor-
tant comnversations with your client by
letter,

11. Do not talk down to your client. Your
general attitude and rapport with
your client are vital,

12. Do not overstate the strength of your
Case,

13. Do not associate other counsel or
refer 10 a specialist without your
client’s consent,

14. Do not undertake representation in
matters beyond your experience or
ability without securing assistance ar
assaciating ather counsel,

15, Do not criticize your client’s former

lawyer withoul being fully apprised

ol all material facts.

Do not reveal that yau carry malprac

tice insurance. Retain all your

policies, primary and excess, es-
pecially those written on an occur-
rence basis,

17. Do nat attempt lo defend your own
malpractice claims,

1@,

o

Compliments of
Altorneys Insurance Mutual
of Alabama, Inc.

22 Inverness Center Parkway
Suite 340
Birmingham, Alabama 35242-4820
Telephone (205)980-0009
Toll-free (BOD)526-1246
FAX (205)980-90G0%

*Charter Member: National Association
of Bar-Related Insurance Cos.
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—Senate Judiciary Committee—
NOTICE

The Senate Judiciary Committee adopted a committee resolution in August regarding membership in clubs that
engage in discrimination. The resolution states that it s inappropriate for persons who may be nominated in the
future to the federal judiciary or to posts in the Department of Justice to belong to discriminatory clubs where business
is conducted, unless such persons are actively engaged in bona fide efforts to eliminate the discriminatory practices,
The resolution takes effect on January 1, 1991,

The committee unanimaously adopted this resolution because of its concern that membership in such clubs con-
flicts with the appearance of impartiality required of those who serve on the federal bench or in the Justice Depar-
ment. The resolution Indicates that membership in discriminatory clubs will be an important factor lor Senators to
consider In evalualing nominees,

Committee Resolution
Expressing the sense of the Committee on the Judicary concerning membership in clubs that engage in discrimination,
Resolved by the Committee on the Judliciary, That it is the sense of the Committee on the Judiciary of the Senate that—

(1) clubs where business is conducted that by policy or practice intentionally discriminate on the basis of race,
color, religion, sex, disability or national origin operate to exclude persons, including women and minorities, from
business and professional opporunities;

(2) in recent years, awareness has grown that such discrimination is invidious and that membership i such
discriminatory clubs may be viewed as a tacit endorsement of the discriminatory practices;

{3) membership in such discriminatory clubs conflicts with the appearance of impartiality required of persons
who may serve in positions in the Federal judiciary or the Deparnment of Justice;

(4) it is inappropriate for persons who may be nominated in the future to serve in the Federal judiciary or the
Department ol Justice ta belong to such discriminatary clubs, unless such persons are actively engaged in bona fide
efforts to eliminate the discriminatory practices;

(%) such membership is an important factor which Senators should consider in evaluating such persons, in con-
junction with other {actors which may reflect upon their fitness and ability;

{6) so as to promote a consistent policy on this issue in the legislative branch as well, any Senator belonging
te such a club should resign his or her membership in llght of this resolution;

{7) 1o be considered a club where business is conducted, a club must have one of the following characteristics—

(A} club members bring business clients or professional associates to the club for conferences, meetings, meals,
or use of the facilities;

(B) club members ar their employers deduct dues, fees or payments as business expenses on tax returns;

{C) the club is ane where contacts valuable for business purposes, employment and prolessional advancement
are formed; or

(D) the club receives payments from non-members for meals or services provided by the club; except that coun-
try clubs and clubs where meals are served shall be presumed to be clubs where business is conducied;

(8) paragraphs (1) through {7) do not apply to fraternal, sororal, religious or ethnic herilage organizations;

(N this resolution shall take eftect January 1, 1991; and

110) the Chairman ol the Committee on the Judiciary of the Senate 1s requested to ransmit a copy ol this resolution
ta the President and the Attorney General of the United States and all members of the Senate, for such use as they
deem appropriate in considering future nominations to the Federal bench and the Department of Justice,

Adopted by the Commillee on the Judictary of the Senate on August 2, 1990,
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Alabama State Bar
Proposed Workers’ Compensation
Law Section Survey

A task force has been commissioned 10 survey 1he membership af (he Alabama State Bar to determine whether there
is sufficient interest o form a Workers' Compensation Law Section,

This section’s focus would be fourdold;

) Davelopment of a network of experienced attarneys for the sharing of information and identification of knowledgeable
attorneys throughout the state;

{h) Presentation of a periodic newsletter dealing with workers' compensation law lopics of special interest to Alabama
atlorneys;

{c) Presentation of an annual seminar, possibly in conjunction with the state bar convention; and

() Legislative efforts and oversight as the need arises.

Atlorneys who might be interested in joining the Alabama State Bar Workers' Compensation Law Section would be those
who have an interest in workers” compensation cases and who represent either the injured emplovee or the employer/in-
sUrance company.

The annual dues for membership in this section would probably range from $10 to $20, depending on the number of
members and the level of activity of the section,

If you are interested In becoming a charter member of this section, please Indicate on the survey form below and retumn
it to Keith B. Norman at the state bar headguarters In Montgomery by November 30, 1990.

| would be interested in joining the proposed Workers' Compensation Law Section of the Alabama State Bar,

{(Name)

{Flrm)

(Malling address, City, State, ZIP)

Areas of special interest (mark with an “X")
— Employee/injured Party
Employer/insurance Company
Other {please describe)

Please return by December 7, 1990, 1o Keith B. Norman, Director of Programs, Alabama State Bar, PO. Box 671, Mont-
gomery, Alabama 36101, ||
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COLs,

UNITED STATES COURT OF APPEALS FOR THE

Law Clerk Update

The following is a list of the staff attorneys and law clerks who will be working for the federal and state judges in the
Montgomery area during 1990-91 followed by a list of the judges’ law clerks in the Fifteenth Judicial Circuit and the district

ELEVENTH CIRCUIT

Judge Johnson:

Judge Godbold:

UNITED STATES DISTRICT COURT FOR THE MIDDLE

*David Vann

*Ruth Todd Chattin

*sichael Schecter
*David Lyle

DISTRICT OF ALABAMA

Judge Hobhs:
Judge Thompson:

Juelge Dubina:

Judge Varner:
Magistrate Carroll:

Magistrate Coody:

*William Brooks
“Bill King
*Barry Fisher
*Chris Herren
*Ruth Williamson
*Linda Smith
*Peter Frumn
*Rhon E, lones
*Dalton Smith
*Beatrice Oliver
*Michele Reed
*Ame Anderson
*Mark Chattin

SUPREME COURT OF ALABAMA

Judge Harnsby:

Justice Maddox:

Justice |ones:

Justice Almon:

Justice Shores:

Justice Adams:

Justice Houslon;

Justice Steagall:

Justice Kennedy:

+Wayne Bills
*Steve Burford
*Pam Mable
+Ray Vaughan
*Susan Gunnells
David Sawyer
+Ann Wilsen
+John Jones
*Michelle Denton
+George Dent
+Charles Pullen
"Perryn Gazaway
+Belle Staddard
*Stan Glasscox
#Belinda Barnen
+Teresa Norman
*sMonte Hortin
“Will Chambers
+Ban Miller
*lay Hinton
+Alice Kracke

v Bernard Carr
*Wendy Runyan
+Landis Sextan
+Evans Crow
*Courtney Loflin

Clerk's Office:

+Kerry Gaston
+Celeste Sabel
t+John Dobbs

ALABAMA COURT OF CIVIL APPEALS

Judge Ingrany:
ludge Robertson:
Judge Russell:

Judge Wright &
ludge Bradley:

iLindy Julian Beale
*Susan Harris

+Leah Snell
+Deborah Sanders
4+ Charlotte Mussafer
+Michael Silberman
*lulie Wilson

*lell Parmer

ALABAMA COURT OF CRIMINAL APPEALS

Judge Taylor:

Judge Tyson:

Judlge Bosven:

Judge Pattersomn;

ludge McMillan:

i Beth Kellum
*Mary Stuant Troup
*Carol Surratt
+Susan Copeland
*Sandra Guin
*Lilla Cousins
+Mary Lil Chwens
*Kelly Watson
*Robert Ward
+Jennifer Garretl
“Greg Hopkins
*Dee Miles
+Anne Bownes
*Amy Jones
*Chris Acker

FIFTEENTH JUDICIAL CIRCUIT

Juclge Thomas:
ludge Gordon:
Judge Phelps:
judge Price:
judge Montiel:

DOMESTIC

*Ernic Ponder
*Donna Knotts
*Cole Portis
*Brenda Clark
*Karen Chambliss

judge Batley, referee

Judge Davis:
Jutlge Dorrough:

O.M, Strickland

*Kathy Brown

DISTRICT COURT

juclge Bright,

Judge Greenhaw &

judge Miller:

+ Stafl Altorney
* Law Clerk

*Phyllis Brantley

# Administrative Assistant

- Baliff

—MCBA Dacket, September 1990
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Memorials

FRANCIS DAVID HOLLIFIELD, SR,

| have known Frank D, Hollifield, S,
since the 19505, He was born December
13, 1906, and died July 31, 1990,

Aler attending Howard College, Frank
graduated from the Birmingham School
of Law in 1933, Frank was admitted to the
bar in 1935, and was a member of the
bar for over 50 years.

He practiced law in the Birmingham
area before serving as an attorney lor the
Veterans Administration. He worked in
this capacity for many years, He prac-
ticed law in Montgomery in his own law
flrm (Hollifield & Holliffeld) until 1988,

Frank had many other interests, includ-
ing attaining Competent Toasimaster in
the Montgomery Toastmaster Club
#1334, He made many interesting
speeches dealing with law and social

TSR~

Schuyler Allen Baker—Birmingham
Admitted: 1948
Died; pMay 19, 1990

Murray Allen Battles—Cullman
Admitted: 1945
Died: May 7, 1990

Herbert Carey Walker, Jr—Huntsville
Admitted: 1956
Died: August 28, 1990

Ewell Ney Clark—Destin, Florida
Admilted: 1948
Died: June 12, 1990

Frank David Hollifield—Montgomery
Admitted: 1933
Died: July 31, 1990

Thomas Burks Huie—Birmingham
Admitted: 1938
Died: August 25, 1990

John Bascomb Parker, Jr—Huntsville
Admitted: 194B
Died: February 4, 1990

Walter C. Phillips—Atlanta, Georgia
Admitted: 1942
Died: August 30, 1990

Wayland Henry Riggins—Huntsville
Admined: 1962
Died: April 28, 19490

Robert Clarence Williams—
Alexander City
Admitted: 1927
Died: May 12, 1990

justice, and also did some excellent read-
ings from Poor Richard’s Almanac and
the works of Elbert Hubbard.

He enjoyed his association with the
Maontgomery Civitan Club, and looked
forward 1o his meetings each Friday.

He was a family man, and enjoyed his
children and grandchildren, He had
been married over 50 years.

Frank will be missed by huis famly, his
church, his many, many friends, and his
associates, Frank went to church each
Sunday and attended his Sunday Bible
School class, He was a student of the law
and on the side of the litle man or down-
trodden one,

Frank was very good at investigations,
He would find the facts, truth or person.
At one time, he called himself “Bind Dog”
Hollifield. His manner made one trust
his honesty and integrity.

it was a joy 1o be around Frank as he
was a jolly man and easy to talk to. He
was good company and always interest-
ing. The world is a better place for Frank
Hallifield's having lived in it =]

—Joe B. Cain, Ir.
Admitted to the bar in 1935

Please Help Us. ..

We have no way of knowing when one of our member<hip is deceased unless we are notified, Do not wait
for someone else to do ity if you know of the death of pne of our members, please let us know,
Memorial information must be in writing with name, return address and telephone number,

The Alabama Lawyer
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" ] Disciplinary Report

Suspensions

® Efective june 1, 1990, Birmingham lawyer Vernon Wade
LeMay has been suspended from the practice of law for non-
compltance with the Mandatory Continuing Legal Education
Rules, [CLE No. 90-241]

® Effective August 1, 1990, Sylacauga lawyer Michael
Wayne Landers has been suspended from the practice of law
for noncompliance with the Mandatory Continuing Legal Edu-
cation Rules. [CLE No. 90-52]

® On Avgust 16, 1990, the Supreme Court ordered that
Mabile attorney Major E. Madison, Jr., be suspended (rom the
practice of law for a period of two years, effective retroactively
to December 28, 1988, Madison was found guilty of williully
neglecting legal matters entrusted to him; of falling 1o seek the
lawiul objectives of his clients; of failling to carry out a con-
tract of employment entered into for his professional services:
of prejudicing and damaging his clients during the course of
the professional relationship; and of engaging in conduct that
adversely reflected on his fitness 1o practice law. [ASB Nos.
B8-592, B8-798 & 88-68Y9])

® [ifective September 1, 1990, Tuscaloosa lawyer Hugh
Don Waldrop was suspended from the practice of law lor non-
compliance with the Mandatory Continuing Legal Education
Rules, [CLE No, 90-46)

® In an order dated August 2, 1990, the Supreme Court
ol Alabama suspended Richard L. Taylor irom the practice of
law in the State of Alabama for a period of teo days, said
suspension to become effective September 13, 1990, This sus-
pension was based on the Disciplinary Board of the Alabama
State Bar finding Taylor guilty of certain violations of the Code
of Professional Responsibility. [ASHB No. 88-587|

® [flective September 7, 1990, Mobile lawyer Sidney
Moxey Harrell has been suspended from the practice of law
for noncompliance with the Client Security Fund Rule. [CLE
No. 90-46]

Public Censure
& On September 21, 1990, attorney Thomas McAllister
Semmes of Anniston was publicly censured for violating
Disciplinary Rules 6101(A), Z100AN and 2101A)N2). Semmes
was hired by an individual to file for a hearing and/or recon-
sideration en a social security/disability claim, The client was

informed by Semmes” office that the hearing request had been
filed, when, in fact, it was later discovered that no such re-
quest had been processed properly by Semmes’ office. Sem-
mes therefore was found to have willfully neglected a legal
matter entrusted to him, © have failed to seek the lawful ob-
jectives of his client, and to have failed to carry out a contract
of employment entered into for his professional services, [ASB
No. 89-306)

Private Reprimands

® On July 18, 1990, an Alabama lawyer received a private
reprimand Tor violations of Disciplinary Rules 2101(A)(1} and
(2), The Disciplinary Commission determined that the lawyer
had lailed to seek the lawiul objectives of his client and failed
lo carry out a contract of emplayment by not pursuing appellate
relief in a worker's compensation case and by assuring the
client that all available remedies had been sought, [ASB No,
86-477)

® On September 21, 1990, a lawyer was privately repri-
manded for williully neglecting a legal matter entrusted 1o him,
failing 1o seek the lawlul objectives of his client, and failing
to carry out a contract of employment entered into for his ser-
vices, The lawyer accepted a retainer to represent the client
in pursuing a morgage foreclosure. Due to the dilatory man-
ner in which the lawyer handled the foreclosure, the property
in question was vandalized and the client lost rental income
on the property, [ASB No, B8-674]

® On Seplember 21, 1990, an Alabama lawyer received
a private reprimand for violation of Disciplinary Rule
Z101A)3). The Disciplinary Commission determined that the
fawyer had engaged in representing differing interests to the
detriment of a client in a criminal case when he refused to
call a former client as a witness to provide testimony to attack
a search warrant. The Commission found that the former client
had acted as a confidential informant against the present client
and that the attorney, knowing of that, did not inferm the pres-
ent client of the possible exculpatory testimony available from
the former client and did not seek to call the former client as
a wilness, The Disciplinary Commission deemed this to be
a breach of the Code and determined that a private reprimand

should be given, [ASB No. B9-625(A)] |
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Classified Notices
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FOR SALE

FOR SALE: LS, Supreme Court Repaorts
{Publisher: Lawyer's Cooperative)
$1,000; Alabama Law Reports 3d & 4th

{Publisher: Lawyer's Cooperative)
$1,800; Proof of Facts Ist, 2d, 3d
(Publisher: Lawyer's Cooperative)

$1,300; Handling Federal Estate & Gift
Taxes (Publisher: Lawyer's Cooperative)
$100; Defense of Drunk Driving (Pub-
lisher: Matthew-Bender) $250. All sels
are complete and up-to-date. Contact
Brogden & Quattlebaum, PO, Drawer
908, Ozark, Alabama 36361, or phone
(205) 774-5171.

FOR SALE OR TRADE: Condo on the
beach at Fort Walton Beach, Florida-
one bedroom, one bath—completely
furnished, Current mongage is $56,000
with payment of $668 per month plus
maintenance fee of %91 per month.
Third floor with balcony looking down
on beach, No equity required and clos-
INg costs are negotiable. Unit is very de-
sirable rental and must be seen to fully
appreciate, Call (904) B63-2784 or
(904) 243-9303 or write Bob Ayers, 184
Eglin Parkway, NE, Suite 7, Fort Walton
Beach, Florida 32548,

FOR SALE: Law olfice and equipment,
2,300-square ool law office with com-
puters, printer, copier, phones, books &
FAX, Sole practitioner elected judge ef-
fective  January 1991, Phone (205)
593-2222 or write PO. Box 752, Boaz,
Alabama 35957,

FOR SALE: Save 50 percent on your law
books. Call Natonal Law Resource,
America’s largest law book dealer. Huge
inventories. Low prices, Excellent qual-
ity. Your satisfaction absolulely guaran-
teed. Also, call America’s largest law
book dealer when you want to sell your
unneeded books, Call for your free, no-
obligation quotes, (B00) 2797799, Na-
tional Law Resource,

FOR SALE: TC Memo Decisions, Vols,
1-56; LIS Board of Tax Appeals, Vols,

1-47: Tax Court, Vols, 1-91; American
Federal Tax Reports, Vols, 1.52; AFTR
2d, Vols 1-61. Contact Amy Hamm at
(205) 322-0534,

FOR SALE: Southern Reporter, Vols.
1-200; Southern Reporer Second, Vols,
1-201; complete Corpus Juris; and Cor-
pus Juris Secundum through 1975, All
bhooks in excellent condition, Contact
Karl Tyree, 115 Hickery Hills Court,
Florence, Alabama 35630. Phone (205)
764-9682 or 763-3030.

FOR SALE: Alabama Reporter, Vols,
439-557 Southern Reparter 2nd Series
{39 books), Contact L. Shattuck at 1212
Rumson Drive, Birmingham, Alabama
35226 or call (205) 8777792,

FOR SALE: Alabama Digest with 1990
pockel parts; Alabama Practice and
Forms Vols. 1-6. Contact Bill White,
PO. Drawer 9, Scottshoro, Alabama
35768. Phone (205) 239-1711,

POSITIONS OFFERED

ATTORNEY JOBS: National and Fed-
eral Legal Employment Report: highly
regarcdled monthly detailed listing ol
hundreds of atterney and law-related
jobs with LLS. gavernment, ather puby-
lic/private emplovers In Washington,
DC., throughout US and abroad.
$32-—3 months; $55-6 months. Fed-
eral Reports, 1010 Vermonl Avenue,
NW, #408-AB, Washington, D.C.
20005, Phone (202) 393-3311. Visa/MC,

SERVICES

EXAMINATION OF QUESTIONED
Documents: Handwriting, typewriling
and related examinations, Intemational-
ly court-qualified expert witness. Dip-
lomate, American Board ol Forensic
Document Examiners. Member: Amer-
ican Society of Questioned Document
Examiners, the International Associa-
tion for Identification, the British Foran-
sic Science Society and the Mational
Association of Criminal Defense Law-
yers, Retired Chiefl Document Examiner,

LISA Cl Laboratories. Hans Mayer Gid-
ion, 218 Merrymont Drive, Augusta,
Georgia 30907, Phone (404} 860-4267,

WRONGFUL DEATH/PERSONAL IN-
JURY: Expert actuaries will testity to
value ol lost future earmings in wrongiul
death and personal injury cases, Fel-
lows of Society of Actuaries. Experience
in caurt, Can assist in desigr of strue-
tured settlement. Call David Godof-
sky=C&B Consulting Group, a
Corroon & Black company, 1927 1st
Avenue, N., Birmingham, Alabama
15203. Phone (205) 3237000,

LEGAL RESEARCH HELP: Experienced
attorney, member of Alabama State Bar
since 1977 Access 1o state law library,
Wostlaw  available, Prompt deadline
searches, We do UCCH searches.
$£35/Mhour. Sarah Kathryn Famell, 112
Moore Building, Monlgomery, Ala-
bama 36104, Call (205) 2777937 No
representation (s made about the quals
ity of the legal services to be porformed
or the expertise of the lawyer perform-
ing such services,

MEDICAL/DENTAL MALPRACTICE EX-
PERTS: Our experts successiu'ly testify
in Alabama, Gratis preview of your
medical records. Health Care Auditors,
Inc,, PO. Box 22007, St. Petersburg,
Florida 33742, Phone (813) 579-B054,
For Stat Svs: FAX: 573-1331.

CERTIFIED FORENSIC DOCUMENT
EXAMINER: BS, M5, graduate of
university-based resident school in doc-
ument examination, Published nat/in.
lernat, Seventeen years' tral experience
in state and tederal courts ol Alabama,
Forgery, alterations and document au-
thenticity examinations in non-criminal
maiters. American Academy of Foren-
sic Sciences, American Board of Foren-
sic Document Examiners, Amencan
Society of Questioned Examiners,
Lamar Miller, PO, Box 55405, Birm-
ingham, Alabama 35255. Phone (205)
988-4158.
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Classified Notices

DIVORCE CASES-PENSION EXPERT:
Pension actuary will determine present
value of accrued pension rights, Stan.
dard lee for written valuation, In-court
testimony for hourly fee, Call David
Godofsky—C & B Consulting Group, a
Corroon & Black company, 1972 1ist
Avenue, N., Birmingham, Alabama
35203. Phone (205) 3237000,

TRAFFIC ENGINEER: Consultant/Ex-
pert Witness, Graduate, registered, pro-
fessional engineer. Forty years'
experience, Highway and city design,
traffic control devices, city zoning.
Write or call for resume, fees, Jack W,
Chambliss, 421 Bellehurst Drive,
Mantgomery, Alabama 36109, Phone
(205) 272-2353.

MACHINERY & EQUIPMENT AP-
PRAISER: Twenty-five years' experlence,
Liquidation, fair market value and re-
placement cost for capital, refinancing,
bankruptcy, insurance, el Write for
free brochure, Phillip D. Bryant, PO.
Drawer 966, Oxford, Mississippi
38655-0966. Phone (001) 234-6204,
=]

e —

NOTICE

Form 8300, Report of Cash Payments over
$10,000 Received in a Trade or Business

As a resull of the Tax Reform Act of 1984, a person recelving more than $10,000 cash (to include foreign currency)
in a trade or business is required to file Form 8300, “Report of Cash Payments aver $10,000 Received in a Trade
or Business,” with the Internal Revenue Service.

Multiple transactions between a payer and a recipient invelving cash transactions within a 24-hour period musl
be reported, For example, if an individual attends an auction and purchases an item for $9,000 cash and later pur-
chases another item for $1,300, a Form 8300 musi be filed reporting $10,300 received in the "trade or business.”’
Also, if cash in excess of $10,000 is received in a series of connected transactions beyond a 24-hour period, a Form
B300 is required. I a person pays $5,000 cash for an automobile and subsequently makes cash payments, the amounts
must be aggregated, and once the payments exceed $10,000 in cash within one year, Form B300 must be filed,
Farms 8300 are due within 15 days aiter the date of the transactlion. Additionally, by lanuary 31, the recipient of
the cash must furnish to each payer a statement totalling the amounts received from the payer during the preceding
calendar year, The Forms 8300 must be filed with the Internal Revenue Service at the following address:

Internal Revenue Service Data Center
P.(3, Box 32621
Alin: RCP
Detroil, Michigan 48232

For returns due after 1986, and before 1990, thete is a $50 failure-to-lile penalty not to exceed $100,000 for willful
neglect, Intentional disregard was $100 per failure to file with no limitation, Effective January 1, 1990, the inten-
tional disregard penalty was increased to 10 percent of the aggregate amount of items required to be reparted. Willful
failure to file may subject a taxpayer to a criminal fine of $25,000 {($100,000 for corporations) and five years' im-
prisonment, Willlul falsification of Form 8300 is a felony with a fine of $100,000 ($500,000 for carporations) and
three years' imprisonment.

The Birmingham District recently completed 131 Form 8300 compliance checks and found a 60 percent non-
compliance rate, Cash transactions of about $2 million were identified which had not been reported on Forms 8300,
as regquired. The Internal Revenue Service will step up enforcement of the IRC Section 6050 | provisions,

Suspicious transactions may be reported to the internal Revenue Service, Criminal Investigation Division at (205)
7311-0976,
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THANKS TO STRONG
MANAGEMENT, WE'VE KEPT
OUR BALANCE FOR NEARLY

HALF A CENTURY.

MISSISSIPPI VALLEY TITLE INSURANCE COMPANY CONSOLIDATED BALANCE SHEET Muurch 31,1990

ASSETS
CASH AND INVESTED ASSETS
Cash
Demand Deposits ., A 1o o Al Ee
Time Deposits | veen
Bonds, at amortized cost { market, $4,558,202)
Stocks

Preferred, at cost (market, $98,560)
Common, at market (cost, $294,648)
Mortgage loans onH L
Investiment income due and .1ur||u| S EHCATY (8 15
Totul cash and invested assets L, ...
OTHER ASSETS
Accounts and premums recenvable i
Real estate, buildings, furnitare and equipment, at
cost, less accumulated depreciation of $690.630
Title planes and records
Investment s alBlioted companies .00, 000

51"“{(‘-' AR RN L R TR ]

Tokal Other 488815 o oo v vuee i errrnstrns

Total assets 'R TEAI I A e b

LIABILITIES AND SHAREHOLDERS' EQUITY

LIABILITIES

HETT B S S e Bt ST
Feesand taxes . ... ........ e — R
Payable to affiliated company 0o vii e
Accounts payable R o B R
Notespayable o, covonsiiiarininen, oLt
Deferred income ta%es ..o o viiisviniiesin
OB e e ey S

Total labilities .. ....... b U LA

SHAREHOLDERS' EQUITY
Common stock, at stated value of 81,550 per share,
Aurhorized 1,600 shares; issoed 322,06 shares
Paic-in capital .
Unrealized gain oninvestments ... ooveniinnnn,
Retamed earnings R
Less treasury stock, at cost, 19,5 shares e
Total shareholders' equity «covvuevaens

Toral fiabilities and shareholders’
ety aa

29249
2410943
4,507,637

104,457
773,041
234,273

167,295

8,220,807

BOG, 480

181,891
1,065,926
53,643
240,228
2,998,168

gﬁ 2.'}.[!(1_‘1

$ 3,739,133
51,228
111,652

2” %"I"
4,353
(12477)
122,259
4,644,470

500,098
4,308,812
207,702
1,597,877

{93,954}

6,580,595

$11.225,065
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affordable dependable authoritative
West’s' COORDINATED ALABAMA LIBRARY

i
Attorneys throughout the state rely on West publications to help JOHN L. DAVIS
them meet the challenges of today's practice. West offers P.O. Box 19984
Alabama practitioners a coordinated library with: West's Birmingham, AL 35219
Alabama Digest and Alabama Reporter [or case law: Alabama Phone: 205/251-2411

Rules of Civil Procedure Annotated for eflicient practice: and

WESTLAW" for compuler-assisted legal research. ok LBy SDODBON

P.O. Box 240141

Ask your West representative about these and other West Montgomery, AL 36124-0141
publications for your practice. Or call toll-free 1-800-328-9352 Phone: 205/277-1914

for more information.

Han, Framk M, Johnsen,

ourt pppeala, 1lth Circuit

= WEST PUBLISHING COMPANY
50 W. Kellogg Bivd. « P.O. Box 64526
St Panl. MN 55164-0526

1590 Woest Publishing Company

P, 0. Box 15
Hontgomery Al 36101




