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TIRED OF BUYING
MALPRACTICE

INSURANCE FROM

COMPANIES THAT
ARE FAIR WEATHER
FRIENDS?
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malpractice insurers have
come and gone from the Alabama
marketplace. End the worry about
prior acts coverage. Insure with

AIM. We’re here when you need us:
Continuously!

AIM: For the Difference
(We're here to stay!)

Attorneys Insurance Mutual
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PRESIDENT’S PAGE

Bar Commissioners Adopt Report
Of Long Range Planning Task Force

ne of the most significant recent accomplish-

ments of our many committees and task forces

was the work of the Long Range Planning Task

Force in developing a long range plan for our
bar. The task force was appointed by President Spud Seale
when he took office last year. The Alabama State Bar had not
had a true long range planning committee and Spud “felt that
it would be both beneficial and informative if we had a task
force to take a long, hard look at where we have been in the
past and where we want to be in the future.”

The task force was very ably chaired by Camille Wright
Cook of Tuscaloosa and was made up of some 40 distinguished
lawyers from across the state with diverse
practices and viewpoints. It included sev-

The entire report of the task force will not be set out here,
but I want to give you the following broad recommendations
set forth in the report as the role of the Alabama State Bar in
fulfilling its obligations:

l. To provide leadership in enhancing the gquality of justice
and access to legal services;

2. To support an independent and quality judicial system;

3. To assure highest standards of ethical conduct and profes-
sional competence;

4, To expand the opportunities for women and minorities in
the law:

5. To work with the supreme court in

eral appellate and circuit judges and five
former presidents of the state bar. The
work of the committee was divided into
four areas for consideration and study.
These were: (1) Review of the bar’s role as
a licensing and regulatory agency,
chaired by David Boyd; (2) Demographics
of the bar (quality of life), chaired by Jim
Barton; (3} Professionalism, chaired by
Gorman Jones and Bill Hairston:; and (4)
Purpaoses of the organized bar, chaired by
Alice Pruett and Tennent Lee.

The task force worked very hard in
developing a comprehensive plan and
report for guidance of our bar into the
next century,

The report in its mission statement
states that “the Alabama State Bar is dedi-

undertaking periodic review of bar
admission and the bar examination
process;

6. To study the delivery of legal services
by non-lawyers and make recommen-
dations that would best serve the pub-
lic;

. To promote the use of alternative dis-
pute resolution;

8. To be aware of the public perceptions
of the legal profession and work
toward emphasizing the correction of
“erroneous perceptions” that reflect
unfavorably on the profession;

9. To enhance the performance of all
components of the bar organization
and structure; and

=]

cated to promoting the professional

responsibility and competence of its members, improving the
administration of justice, and increasing the public understand-
ing of and respect for the law.” This is an excellent and succinct
statement of what we should be about in the work of this bar.

In keeping with the most important single goal for the bar
of encouraging professionalism, the task force also adopted
the definition of professionalism recommended by the bar's
Task Force on Professionalism as, “The pursuit of the art of
the law as a common calling, with a spirit of service to the
public and the client, and undertaken with competency,
integrity and civility."
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10. To urge that a standard policy of
inclusion be institutionalized and communicated to mem-
bers of the profession as the paramount response to sepa-
ratism and fragmentation.

The plan was disseminated to your bar commissioners last
July and at the board meeting on September 23, 1994, follow-
ing an excellent presentation by Camille Cook, the board
unanimously adopted the plan.

While the plan is only a guideline, it does provide your
board of bar commissioners and the members of our bar with
direction and guidance as we go about our work,

THE ALABAMA LAWYER



The hoard also voted to create a Long Range Planning
committee. This committee will provide us with a means
to improve and modify the long range plan when and where
the legal profession and the public will be best served.

As a matter of interest, Keith Norman reports that the
California State Bar budgeted $250,000 for development of
its long range plan and the result is likely to be similar to
the excellent work of our task force. Thanks to the dedication
of our task force members, we received an excellent product
with no significant cost to the bar. We are indeed indebted to
Camille Cook and all the members of the Long Range Plan-
ning Task Foree for this very worthwhile accomplishment.

Now it is up to us—this year and in the future—to imple-
ment the plan by making the right decisions and effort to ful-
fill the ten stated obligations we have formally undertaken,

Bar Leadership Conference

On September 9, 1994 the Annual Bar Leadership Con-
ference was held at bar headquarters. The conference was
well attended by committee chairpersons and members,
section leaders and local bar presidents. Very informa-
tive reports were made on the work of the Alabama State
Bar, and the work of the various committees serving the
profession such as specialization, advertising and solicita-
tion and alternative dispute resolution, Also on the agen-
da were reports on programs which serve the public such
as the Volunteer Lawyers Program, the Alabama Law Foun-
dation and Kids Chance Scholarship Program. The con-
ference was very successful and will give us impetus in
carrying out the plans of the sections, committees and
task forces this year. ]
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EXECUTIVE DIRECTOR’S REPORT

THE FIRST MORNING
OF MY FIRST DAY

f | had any illusions of self-importance upon becom-

ing executive director, they were brief ones. The first

morning of my first day, [ pulled up to the parking

deck of the bar building at 7:15 a.m. to discover that
the entrance gate was jammed. I got out of my car, entered the
building through an alternate entrance,

hosted a group of legal scholars visiting from Nicaragua. The
bar had been selected as a showcase for the scholars to learn
about the certification of lawyers, professional standards, the
bar examination process and other issues pertinent to the
organization of the legal profession.

This past August, the Alabama State Bar

and retrieved the handle for the crank to
manually open the gate. 1 fiddled with the
apparatus for ten minutes or so and was
able to get the gate to open and close elec-
tronically, as it is supposed to do. Next, |
went to the break room to make coffee.
We have an unwritten rule that the first to
arrive makes the coffee. Making coffee
using pre-measured packets is no big deal,
but, as | was opening the trash compactor
to dispose of the empty package, | sadly
learned that the cleaning crew had failed
to empty the compactor the previous
evening and the compactor bag had bro-
ken, spilling the previous day's contents.
Consequently, | had to clean out the com-
pactor and put all the garbage into a new
plastic bag. Needless to say, my first day as

Keith B. Norman

once again served as host to a foreign del-
egation, Visiting us this time were the
president and honorary treasurer of the
Jamaican Bar Association, Dr. Lloyd Bar-
nett and Crafton 8. Miller. We were also
fortunate to host their wives who were
accompanying them, Dr. Barnett and Mr.
Miller were visiting the United States
under the auspices of a United States Aid
Grant in an effort to strengthen their bar
association’s organizational structure,
increase membership and develop a for-
mal CLE program. The American Bar
Association had recommended that they
study the programs of the Alabama State
Bar in addition to those of the Maryland
and New Hampshire bars.

Our guests spent the better part of a

execulive director had a rather inauspi-
cious beginning.

This experience reminded me of something one of my earli-
er mentors, Jack Smollen, had said many years before. Jack was
the general manager of WIHO Radio where in high school |
worked part-time selling radio advertising. He was always ready
and willing to share his insights on topics ranging from the
radio business to politics. I can remember his telling me on
more than one occasion that being a chief executive officer was
not just sitting in an office and making executive decisions, but
that it sometimes required getting your hands dirty and doing
things that no one else on the staff thinks is part of his or her
job description. As | was washing my hands after putting the
garbage inlo a new bag and cleaning out the compactor that
first morning of my first day, 1 marveled at the sagacity of Jack’s
observations so many vears ago.

Iinternational reputation of
the Alabama State Bar grows
You may recall that in August 1989, the Alabama State Bar
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day talking with staff members about
professional responsibility and lawyer discipline, how to
organize a mandatory CLE program and ways to enhance
their bar association's magazine and publications. In the
process, we learned something about their professional
licensing and regulatory operations as well as their court
system. I discovered that as members of the legal profession,
Jamaican attorneys experience problems that are not unlike
the ones experienced by Alabama attorneys. Indeed, this
similarity of issues led to the initial discussion of future
cooperation with the Jamaican Bar Association that may
lead to the development of a comparative law seminar
for Alabama lawyers to be held in Kingston. The last compara-
tive law seminar organized by the bar was almost ten vears
ago in Bermuda.

While it was an honor for our bar to be recommended as a
model for the Jamaican Bar Association to study and learn
from, more importantly, we had the opportunity to learn
about the legal profession of another country and make new
friends. =
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How to Avoid MCLE Problems

T T T

Stay currenl. The deadline for completing each year's
|E|!~'ICLE requirement is December 31. An extension
until March 1 may be requested if a deficiency plan is
submitted by January 31. The deficiency plan must be
requested in writing and must state the sponsor, title,
date, Jocation, and credits of the program you
are planning to attend between January 1 and -
March 1, Early selection of each year's
seminars enhances the opportunity to
select the CLE that best matches
lawyers' areas of practice. Those who
wait until the last minute find
decreased availability of the seminars
they would prefer to attend.

File the Annual Report of [
@E{:mplhnu timely. The dead-

line is January 31. Otherwise, a
$50 late filing fee results.

File the deficiency plan on
E time and complete all CLE
before the deficiency plan

deadline. Otherwise, a $100 late CLE fee results. ”

Correct non-compliance at once. The MCLE Com-
mission regrets that the Supreme Court of Alabama
has to suspend some lawyers each year for not com-
pleting MCLE requirements or not paying late fees. If this
occurs, the lawyer loses at least one or more months of prac-

tice, must make up all seminar and late fee deficiencies and
must pay a reinstatement fee,

Verify the accuracy of the Annual Report of
IEICnmplinnct. As a service to lawyers, the
MCLE Commission obtains attendance

records from sponsors and lists each lawyer's
record on the transcriplt. However, each attor-
ney is responsible for filing an accurate record

of his or her CLE attendance. Any needed

~ correction to the Annual Report of Compli-
ance should be made before the attorney
signs it and thereby attests to its accuracy. It is
» the policy of the MCLE Commission to report to
the disciplinary board all instances of false affi-
davits. The MCLE Commission is pleased to report
that a vast majority of Alabama lawyers do comply

— -

/) fully with their MCLE requirements and thereby do

avoid the foregoing problems, ]

‘ UNTIL NOW, TITLE COMPANIES WERE ABOUT AS EASY TO COMPARE.

These days, a lot of tithe companies claim o be
financially sotnd. But too often, what they promote are
isolated ratios and statistics that are not a true measure of
financial strength. In fact, they are ofien misleading.

Ar Mississippi Valley Title, we saw the need for
standardized claims-paying-ability rutings for tithe insurers,
That's why we asked to be ried by Standard & Poor's, We
were given an A+ — the highest rating from S&P in the
title industry to date — along with our affiliate and co-
underwriter, Old Republic National Title Insurance
Company, who received an A+ rating for the second year
ina row,

Ask another titke company for their rating from Standard
& Poor's. If they don't have one, ask why. Then call
Mississippi Valley Title.

= -
"

MISSISSIPPI VALLEY TITLE
*. .. ."INSURANCE COMPANY

315 Tombighee Street, P.O, Box 2428
Jackson, MS 39225-2428
(601) 9690222  (800) 647-2124 (AL/MS/TN)
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LEGISLATIVE WRAP-UP

By ROBERT L. McCURLEY, JR.

Unincorporated
non-profit associations

An Institute committee has recom-
mended to the Council of the Alabama
Law Institute a new Unincorporated
Non-Profit Association Act. The com-
mittee was chaired by L.B. Feld of
Birmingham, while Dr. Richard Thig-
pen, retired faculty member of the Uni-
versity of Alabama School of Law,
served as chair. Members of the com-
mittee were:

Malcalm N. Carmichael,
Montgomery

Manley L. Cummins, 111,
Spanish Fort

Mark L. Gaines, Birmingham

Bill Hinds, Birmingham

Virginia Hopkins, Anniston

Mary Ellen Lamar, Decatur

Jim Main, Montgomery

Bob Pearson, Theodore

Thomas D. Samford, 111, Auburm

Leah Scalise, Birmingham

Alyce Spruell, Tuscaloosa

L. Vastine Stabler, Jr.,
Birmingham

James W. Webb, Montgomery

James Jerry Wood, Montgomery

Professor Richard Thigpen, in his
preface to the committee's draft, has
summarized the Act as follows:

This Act reforms the common
law concerning unincorporated,
non-profit associations in three
basic areas—authority to acquire,
hold, and transfer property, espe-
cially real property; authority to
sue and be sued as an entity: and
contract and tort liability of offi-
cers and members of the associa-
tion. It also provides a default
provision for the governance of
such associations. It is based gen-
erally on the 1992 Uniform Unin-
corporated Non-Profit Association
Act adopted by the Commission
on Uniform State Law, and
referred to hereafter as the “Uni-
form Act”. The commentary is
taken primarily from the Uniform
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Act with changes and additions to
reflect Alabama law.,

At common law an unincorporated
association, whether non-profit or for-
profit, was not a separate legal entity. It
was an aggregate of individuals. In
many ways it had the characteristics of
a business partnership.

This approach obviously created
problems. A gift of real property to an

unincorporated association failed
because no legal entity existed to
receive it. For example, a gift of Black-
acre to Somerset Social Club (an unin-
corporated, non-profit association)
would fail because in law there is no
legal entity to receive title. Some courts
in time became uncomfortable with
this result. Some construed such a gift
as a grant to the officers of the associa-
tion to hold the real estate in trust and
manage it for the benefit of the mem-
bers of the association. Later, some leg-
islatures provided various solutions,
including treating the association for
these purposes as an entity. Alabama
will allow the gift but the association is
without authority to sell or convey the
real property. The Association may
incorporate and convey the property
from the corporation.

Proceedings by or against an unin-
corporated association presented simi-
lar problems. If it were not a legal
entity, each of the members needed to
be joined as party plaintiffs or defen-
dants. Class action offered another
approach. Again, courts and legisla-
tures, especially the latter, provided
solutions. “Sue and be sued” statutes
found their way on the lawbooks of
most states, In Alabama, the statute
providing for actions by an unincorpo-
rated organization or association is at
Ala. Code 86-7-80, and the statute
authorizing actions against, and in the
name of, an unincorporated association
is at Ala. Code § 6-7-81(a).

Unincorporated associations, not
being legal entities, could not be
liable in tort, contract, or otherwise for
conduct performed in their names.
On the other hand, their members
could be. Courts borrowed from the
law of partnership the concept that
the members of the association, like
partners, were co-principals. As co-prin-
cipals they were individually liable.
Again, courts and legislatures, respond-
ing to concerns of their constituents
about this result, modified these
rules., Courts found that, in large
membership associations, some mem-
bers did not have the kind of control or
participation in the decision process
that made it reasonable and fair to
view them as co-principals, Legislatures
also took steps. Perhaps most striking
are the statutes adopted in many states
in the last decade excusing officers,
directors, members, and volunteers

Robert L.
McCurley, Jr.
Fobert L. McCuriey, Jt
is the deecior of ihe
Alabama Law Ingiiuie
& the Uiniversily of
Alpbamia Ha acoved
hils undergraduate and
law degrees from ha
Unhvarsity
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of non-profit organizations from
liability for simple negligence, There
is great variety in the details; a
few statutes condition the immunity
on the association’s carrying appro-
priate insurance or gualifying under
Internal Revenue Code Section 501(c).
The Alabama statutes are at §510-11-3
and 6-5-336 and grant immunity,
respectively, to uncompensated
“officers” for all but willful mis-
conduct where they act in good faith
and in the scope of official functions
and duties.

Related to liability is the question of
enforcement of a judgment obtained
against an unincorporated association,
its members and its property. If fewer
than all members are liable in contract
or tort, the property that members own
jointly or in common may not be seized
in execution of a judgment without sev-
ering the interest of those who are
liable from those who are not. Again,
courts using “joint debtor”, *common
property” and “common name” statutes
fashioned more workable solutions. Ala.
Code §6-7-81(b), for example, provides

that “where a judgment in such (an)
action (against an unincorporated orga-
nization or association) is entered in
favor of the plaintiff against such orga-
nization or association, the property of
such organization or association shall
be liable to the satisfaction of such
judgment.” Some legislatures have also
addressed the problem directly. For
these purposes, unincorporated associa-
tions have been treated as legal enti-
ties—Ilike a corporation.

This Act deals with a limited number
of the major issues relating to unincor-
porated, non-profit associations in an
integrated and consistent manner.
Statutes dealing with particular types of
unincorporated associations, including
those in Title 10, Chapter 4 of the
Alabama Code and those dealing with
agricultural cooperatives in Title 2,
Chapter 10 of the Alabama Code are
not affected by the Act.

The American Bar Association first
issued its Model Non-Profit Corporation
Act in 1964; it was most recently
revised in 1987, The 1984 Alabama
Non-Profit Corporation Act was based

on the ABA Act of 1964, and deals com-
prehensively with questions of gover-
nance and membership. This Act, on
the other hand, addresses these issues
in a cursory fashion only, and does not
address other issues such as the disso-
lution of an unincorporated, non-profit
association.

Adoption of this Act will leave
other matters relating to unin-
corporated, non-profit associations
to the state's common law or to
statutes on the subject, where
they exist. Alabama has statutes at
Title 10, Chapter 4 dealing with
special kinds of associations, such
as churches, mutual benefit societies,
fraternal orders and cooperatives.
Statutes such as Ala. Code §6-3-4,
dealing with venue for actions against
an wunincorporated organization
or association, will remain applicable.

This Act applies to all unincorporat-
ed, non-profit associations. Non-
profit organizations are often classi-
fied as public benefit, mutual benefit
or religious. For purposes of this act,
it is unnecessary Lo treat differently

{ 1,
REORGANIZED FOR

CONVENIENT QUICK
REFERENCE

Alabama Divorce, Alimony and Child
Custody Hormbook, Third Edition, is
the most comprehensive book on
Alabama divorce law available. It has
been reorganized into 42 chapters,
taking the practitioner through each
step of the divorce process.

ALABAMA DIVORCE, ALIMONY AND
CHILD CUSTODY HORNBOOK

THIRD EDITION
by
Penny A. Davis
and
Robert L. McCurley, Jr.

New Edition of the Leading

Reference relied upon by
the Alabama Bench and
Bar for over ten years.

Over 175 pages of forms are
conveniently organized with the busy
lawyer in mind. Among them are new
forms on postnuptial agreements and
uncontested divorces. Several forms
have been revised, including the client
divorce contract, agrcement in
contemplation of divorce and property
settlement.

LAWYERS EDUCATIONAL PRESS

Post Office Box 1287
Tuscaloosa, AL 35486

Also Available: LAW OFFICE PRACTICE DESKBOOK, Sixth
Edition with supplement at £67.80 ($60.00 plus $7.80, tax, postage and
handling . 1994 Pocket Paris of the Law Office Practice Deskbook,

$23.00
handling),

each

($20.00 plus

$3.00 tax, postage and

Please send me copies of ALABAMA DIVORCE, ALIMONY AND CHILD CUSTODY HORNBOOK, Third
Edition, at §79.40 each ($70.00 plus $9.40 tax, postage and handling). All orders must be PREFAID. Make checks payable
to LAWYERS EDUCATIONAL PRESS. If not satisfied you may return the book within 10 days for a full refund.
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these three categories of unincor-
porated, non-profit associations. Unlike
some state laws, it is not confined to the
non-profit organizations recog-
nized as non-profit under § 501ic)(3),
(4) and (6) of the Internal Revenue
Code, There is no principled basis for
excluding any non-profit association.
Therefore, the Act covers unincorporat-
ed philanthropic, educational, scientif-
ic, and literary clubs; unions; trade
associations; political organizations;
cooperatives; churches; hospitals;
condominium associations; neighbor-
hood associations; and all other unin-
corporated, non-profit associations.
Their members may be individuals, cor-
porations, other legal entities, or a mix.

The Act is designed to cover all
of these associations to the extent possi-
ble. To the extent that Title 10,
Chapter 4 of the Code of Alabama
and other Code provisions deal with
special types of non-profit associations,
this Act supplements existing legisla-
tion.

The basic approach of the Act is that
an unincorporated, non-profit associa-

tion is a legal entity for the purposes
that the Act addresses, It does not make
these associations legal entities for all
purposes. It is left to the courts of
Alabama to determine whether to use
this Act by analogy to conclude that an
association is a legal entily for some
other purpose,

It should be noted, too. that a
non-profit corporation or unincorporat-
ed, non-profit association is not the only
choice. Alabama provides by statute for
burial societies through the means of a
charitable trust under Afa. Code §§11-
16-12 through 11-17-15. It should be
emphasized also that this Act is needed
for the informal non-profit organi-
zations that do not have legal
advice and so may not consider whether
to incorporate.

MNew Alabama Code publisher
Representative Jim Campbell,
president of the Alabama Law Institute
and chair of the Legislative Council of
the Legislature, announced that
Lawyers Co-op had submitted the
lowest bid and will become the printer

of the Alabama Code beginning
October 1, 1995,

The current code books will continue
in useé with supplements and new
replacement volumes after October
1995 being supplied by Lawyers Co-op.
Currently, a full set of the Code
with supplements costs $638. The
new contract price to purchase a
Code with supplements will be
$£295, Current supplements are $92
per year, with the new price to be
$43 per vear. Replacement volumes
presently are $30 each; they now will
be $12 per volume. Lawyers Co-op
will also be offering the Code CD-ROM
for an initial price of $895 with
updates of $495 per vyear. The
CD-ROM will also include the Adminis-
frative Code.

The director of the Legislative Refer-
ence Service, Jerry Bassett, will contin-
ue as Code Commissioner.

For further information. contact Bob
McCurley, Alabama Law Institute,
P.0. Box 1425, Tuscaloosa, Alabama
35486, or call (205) 348-7411, fax
{205) 348-8411. [ ]
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ABOUT MEMBERS, AMONG FIRMS

Melody S. Brooks announces the
opening of her office at 117 S. Ross
Street, Heflin, Alabama 36264. Phone
(205) 463-7805.

Larry R. Mann announces the reloca-
tion of his office to 701 New South Federal
Building, 215 N, 21st Street, Birmingham,
Alabama 35203. Phone (205) 326-6500.

Joel €. March announces the reloca-
tion of his office to 3000 Riverchase Gal-
leria, Suite 1111, Birmingham, Alabama
35244. Phone (205) 985-3696.

R. Stan Morris announces the reloca-
tion of his office to 651 Beacon Parkway
West, Suite 214, Birmingham, Alabama
35209, Phone (205) 945-9994.

D. Charles Holiz announces the
opening of his office at 1506 First Alaba-
ma Bank Building, Mobile, Alabama
36602, Phone (205) 431-6700.

Oscar W. Adams, III announces a
change of address to 529 Beacon Park-
way, West, Suite 213, Birmingham,
Alabama 35209,

Law Offices of Marion F. Walker
announces a change of address to 2000-
A& SouthBridge Parkway, Suite 4086,
Birmingham, Alabama 35209, Phone
(205) 871-5355.

Terri Willingham Thomas announces
the opening of her office at Suite 110,
Downtown Plaza, Cullman, Alabama
35055. Phone (205) 737-9940.

Donna Wesson Smalley announces
the relocation of her offices to 601
Greenshoro Avenue, Suite 1A, Alston
Building, Tuscaloosa, Alabama 35403.
Phone (205) 758-5576.

BellSouth Telecommunications an-
nounces that Michael Abbott Tanner
has joined the company, with offices at
675 W. Peachtree Street, NE, Suite
4300, Atlanta, Georgia 30375-0001. Tan-
ner is a 1976 admittee to the Alabama
State Bar.
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Boone, Quigley & Engelthaler an-
nounces that James R. Engelthaler, for-
merly a supervisor of the child support
unit of the Lauderdale County District
Attorney's Office and law clerk to Senior
U.S. District Judge E.B. Haltom, Jr.,
became a member of the firm July 1,
19494. Offices are located at First Federal
Building, 102 8, Court Street, Suite 314,
Florence, Alabama 35630, Phone (205)
Ta0-1002.

Tingle, Murvin, Watson & Bates
announces that 1. Ripon Britton, Jr. has
become a shareholder of the firm.
Offices are located at 900 Park Place
Tower, 2001 Park Place, North, Bir-
mingham, Alabama 35203. Phone (205)
324-4400.

Pierce, Carr & Alford announces that
W. Pemble DeLashmet has joined the
firm. The mailing address is P.O. Box
16046, Mobile, Alabama 36616. Phone
(205) 344-5151.

Anita Tucker Smith and Rayford L.
Etherton, Jr. announce the formation of
Etherton Smith. Offices are located at
31 N. Royal Street, Suite 1506, Mobile,
Alabama 36602, Phone (205) 432-1636.

Bovd F. Campbell, Patricia D. Warner
and Roy E. McBryar announce the for-
mation of Campbell Warner McBryar,
L.L.C. Offices are located at 4162
Carmichael Court, Montdomery, Alaba-
ma 36106. The mailing address is P.O.
Box 230238, Montgomery 36123-0238,
Phone (205) 272-7092, 244-7007.

8. Mark Burr, formerly senior staff
attorney with Protective Life Corpora-
tion, has joined Commonwealth Land
Title Insurance Company. Offices are
located at 1300 Parkwood Circle, Suite
580, Atlanta, Georgia 30339, Phone
(404) 952-1146. Burr is a 1991 admittee
to the Alabama State Bar.

Law Offices of Lewis W. Page, Jr.
announces that Lange Clark has become
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an associate. Offices are located at 1540
AmSouth/Harbert Plaza, 1901 6th
Avenue, North, Birmingham, Alabama
35203. Phone (205) 324-1800,

WestPoint Stevens announces that M.
Clayton Humphries, Jr. has heen pro-
moted to general counsel. The mailing
address is 400 W, 10th Street, P.O. Box
71, West Point, Georgia 31833. Phone
(706) 645-4879, Humphries is a 1978
admittee to the Alabama State Bar,

Terry Carlisle & Associates announces
a change of address to 1621 Pinson
Street, Tarrant, Alabama. The mailing
address is P.0O. Box 170766, Tarrant
35217-0766. Phone (205) 841-4063.

The Trust Company of Sterne, Agee &
Leach, Inc. announces that Kathryn W.
Miree has joined as president and CEO.
Offices are located at 1901 Sixth Avenue,
North, Suite 2130, Birmingham, Alaba-
ma 35203, Phone (205) 716-2680.

Glassroth & Associates announces
that Joseph P. Van Heest, formerly law
clerk to Honorable W. Harold Albritton,
U.5. District Judge for the Middle Dis-
trict of Alabama, has become associated
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COMELILTATIVE EXPERTE
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with the firm. Offices are located at 615
5. McDonough Street, Montgomery,
Alabama 36104, The mailing address is
P.0. Box 910, Montgomery 36101-0910,
Phone (205) 263-9900,

McDonald Land & 0il, Inec.
announces that Kelly McDonald Jordan,
formerly of Lanier, Ford, Shaver &
Payne of Huntsville, has become associ-
ated with the company. Offices are
located at 1705 Gusmus Drive, Muscle
Shoals, Alabama 35661. The mailing
address is P.O. Box 68, Florence 35631.
Phone (205) 383-8655.

Colquett & Associates announces
that Virginia F. Holliday, formerly with
Woodall & Maddox, has joined the firm,
Oifices are located at Chase Corporate
Center, One Chase Corporate Drive,
Suite 205, Birmingham, Alabama 35244,
Phone (205) 987-1223.

Michael J. Gamble announces the
association of Amy M. Shumate. Offices
are located in the Attorney Professional
Building, 200 E. Main Street, Dothan,
Alabama 36301. Phone (205) 793-28809,

Hand, Arendall, Bedsole, Greaves &
Johnston announces that Patricia J.
Ponder has joined the firm. Offices are
located at 3000 First National Bank
Building, Mobile, Alabama. The mailing
address is P.O. Box 123, Mobile 36601,
Phone (205) 432-5511,

Thomas Troy Zieman, Jr.; Jerome E.
Speegle; Thomas P. Oldweiler; Robert
Gerald Jackson, Jr.; and Anthony M.
Hoffman announce the formation of
Zieman, Speegle, Oldweiler & Jackson,
L.L.C. Offices are located at First
National Bank Building, Suite 3200,
Mobile, Alabama. The mailing address is
P.0. Box 11, Mobile 36601, Phone (205)
694-1700.

The University of Alabama School of
Law announces that Cynthia Lee Almond
has been named director of law develop-
ment and alumni relations. Almond
served as assistant director for annual
giving since June 1993, She was admitted
to the Alabama State Bar in 1990,

McGlinchey Stafford Lang announces
that Elena A. Lovoy has joined the firm.
Offices are located at 643 Magazine
Street, New Orleans, Louisiana 70130-
3477. Phone (504) 596-2865. Lovoy
was admitted to the Alabama State Bar
in 1987,

Otto A. Thompson, Jr. announces his
reassignment in October 1994 to the
position of counsel, Naval Regional
Contracting Center, Washington, D.C.
He previously served as counsel, U.S.
Naval Regional Contracting Center in
Singapore. Thompson was admitted to
the Alabama State Bar in 1979,

Harris & Brown announces that J.
Michael Cooper has become an associate
with the firm. Offices are located al
2000A SouthBridge Parkway, Suite 520,
Birmingham, Alabama 35209,

Michael W. Carroll and B. Scott Tyra,
formerly with Yearout, Myers & Traylor,
announce the formation of Carroll &
Tyra. Offices are located at the Frank
Nelson Building, 205 20th Street, North,
Suite 615, Birmingham, Alabama 35203,
Phone (205) 328-2601),

The Law Office of George A. Nas-
saney, Jr. announces that Carol L. Grif-
fith has become an associate. Offices are
located at 1452 22nd Avenue, Tuscaloosa,
Alabama 35401. Phone (205) 345-2272.

Hardwick, Hause & Segrest announces
that Tina Whitehead Stamps, formerly a
law clerk for Justice Charles Thigpen, has
become associated with the firm. Offices
are located at 212 N. Lena Street, Dothan,
Alabama 36303, The mailing address is
P.0. Box 1469, Dothan 36302. Phone
(205) T94-4144.

The Law Office of Horace G. Williams
announces that Courtney R. Potthoff has
become associated with the firm, Offices
are located at 125 S. Orange Avenue,
Eufaula, Alabama 36027. Phone (205)
GAT-5834.

Aubumn University announces that Lee
Armstrong, a staff attorney since 1989,
has been appointed acting general counse|
for the University, effective October 1.

The Alabama State Banking Depart-
ment announces that former Deputy
Attorney General Scott Corscadden has
been appointed to the department as
legal counsel. Offices are located at 101
5. Union Street, Montgomery, Alabama
36130. Phone (205) 242-3452,

Johnston, Barton, Proctor, Swedlaw
& Naffl announces that Spencer A. Kin-
derman has become associated with the
firm. Offices are located at 2900
AmSouth/Harbert Plaza, Birmingham,
Alabama 35203-2618. Phone (205) 458-
9400, |
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MARENGO

COUNTY

=2l COURTHOUSES

BUILDING ALABAMA’S

The following continues a history of
Alabama's county courthouses—their
origins and some of the people who
contributed fo their growth, The Alabama
Lawyer pians fo run one county's story in
each issue of the magazine. If you have
any photographs of early or present
courthouses, please forward them fto:
Samuel A. Rumore, Jr., Miglionico &
Rumore, 1230 Broun Marx Tower, Birm-
mgham, Alabama 35203,

MARENGO COUNTY

arengo County is located in

west central Alabama, Like

its neighboring Black Belt

counties, the soil in Maren-
go is quite rich. However, unlike so
many of its neighbors, whose begin-
nings are linked to Alabama’s Indian
history and Anglo pioneers, the source
of Marengo County's name and the story
of its earliest settlers are unique,

The history of Marengo County begins
with the end of the Napoleonic era.
Napoleon seized power in France in
1799, led his men through numerous
campaigns, conguered much of western
Europe, and was finally defeated and
exiled in 1815. Many of his former gener-
als, courtiers and political supporters fed
France and came to the United States in
search of a new life and to avoid retribu.
tion at the hands of Louis XVIII, the new
ruler. A number of these distinguished
refugees found themselves in Philadel-
phia during the winter of 1816-1817.

These French expatriates sought to
establish a French colony somewhere in
the United States. They sent a represen-
tative to Congress seeking a tract of land
for settlement. Perhaps due to the early
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MARENGO COUNTY COURTHOUSE
By SAMUEL A. RUMORE, JR.

Marengo Counly's fifth and present courfhouse, focaled in Linden, was completed in 1965,

French influence at Maobile, or due to
the existence of former French outposts,
such as Fort Tombechee in present-day
Sumter County, a decision was made
that the colonists could settle near the
confluence of the Warrior and Tombig-
bee rivers in the Alabama Territory.

On March 3, 1817, Congress granted
the French exiles four townships. The
Frenchmen formed a company which has
been variously called the Society for the
Cultivation of the Vine and Olive, the
French Agricultural and Manufacturing
Society, the Tombechee Association, the
French Emigrant Association, and, simply,
the Vine and Olive Colony. Its purpose was
the cultivation of grapes and olives at their
new homesteads in America.

The French emigrants, led by Count

P

The White BT af Demopolis

Charles Lefebvre Desnouettes, set sail
from Philadelphia in May 1817. They
were almost shipwrecked in Mobile Bay,
but were able to travel up to St.
Stephen's, the territorial capital, which
was at the head of navigation during low
water times. Then their goods were
transferred to flat boats. They eventually
established their settlement at the
White Bluff, on the eastern side of the
Tombighee River,
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To say that the French settlers were
unprepared for their new life in the
Alabama wilderness is an understate-
ment. These people were accustomed to
the urban conditions of Paris and
Philadelphia. They had no wagons or
animal teams, yet their
farmlands had to be
cleared of an immense for-
est. Unfriendly Indians
occupied the west side of
the river. Despite the
primitive conditions, they
cleared the land, built cab-
ins and proceeded to plant
their vines and olives. The
settlement at the White
Bluff became known as
“Demopolis”"—Greek for
“the city of the people”,

In early February 1818,
the Alabama Territorial
Legislature created 13 new
counties, adding these to
the seven existing coun-
ties of Alabama that had
been a part of the Missis-
sippi Territory. One of

land grants. Title to their lands would
not pass from the United States to the
French until all contract terms by each
settler had been fulfilled through the
cultivation of the grape and olive.

To compound the problems of the

claimed by Americans. The settlers
moved a mile to the east where they
founded the village of Aigleville, This
name referred to Napoleon's standard,
or ensign, the eagle.

The French were forced to move once
again when it was later
determined that Aigleville
was still not a part of their
lands as shown by draw-
ings at Philadelphia. They
then moved to northern
Marengo County on the
south bank of the Warrior
River at a place they called
Arcola. This was also the
name of a Napoleonic vic-
tory against the Austrians
in northern Italy,

After several years it
became apparent that the
Vine and Olive Colony
was a failure. The soil and
climate were not suitable
to those commodities.
Many settlers were forced
to sell their lands to
Americans who brought

these new counties
embraced the French set-
tlement, Abner Lipscomb,
a legislator who would
later become a member of
the state supreme court as
well as chief justice, sug-
gested the name “Maren-
go" for this county.
Marengo was one of
Napoleon's greatest victo-
ries against the Austrian
army. The battle had taken
place on June 14, 1800 at
Marengo in northern Italy.

The presence of the
French in Marengo Coun-
tv led to some speculation
about their true purpose,
Rumors circulated that
the French refugees were

Third courthouse located in Demopolis

in slaves and cultivated
cotton. Some of the
French left for Mobile
and New Orleans, After
the death of Napoleon in
1821, some were allowed
to return to Europe. In
15823, Count Desnouettes
learned that his wife had
received permission for
him to reside in Belgium.
On his return, his ship
was wrecked off the coast
of Ireland, and he was
lost at sea.

The direct involvement
of the French in Marengo
County was short-lived.
However, their influence
lives on today in the names
of Marengo, Demopolis

an advance party with the

goal of establishing a

Napoleonic Confederation. There were
also rumors that Joseph Bonaparte,
Napoleon's brother, would one day come
to America with his objective to become
King of Mexico. None of these rumors
proved true, but Congress, seemingly in
reaction to them, set relatively harsh
terms for the French settlers in their
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French settlers, an official government
survey established that the lands which
they had cleared and planted were locat-
ed in the wrong township. Their settle-
ment was not in the French land grant,
They were forced to move to the lands
originally assigned to them, and the
homes they had built were quickly

and the county seat town
of Linden.

When Marengo County was created in
1818, the territorial act establishing it
designated the “White Bluff" or such
place contiguous thereto as might be
deemed proper as the place for holding
court. It has already been recounted
how the White Bluff was later renamed
“Demopolis” by the early French set-
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tlers. Thus, this area became the first
territorial county seat. The first court
was held at the home of Samuel Easley,
and was presided over by Judge John
Lockhart of McKinley, Alabama.

When Alabama achieved statehood on
December 14, 1819, a legislative act
also provided that the house of Mrs,
Irby on the south side of Chickasaw
Bogue would be the temporary seat of
justice in Marengo County under the
new state government. Mrs. Irby's hus-
band, James, had been one of the origi-
nal French emigrants, and they had
settled on top of a hill approximately
one mile north of the present Marengo
County Courthouse site. Irby had died
on October 10, 1819, barely two months
before statehood was achieved.

The following year, on December 6,
1820, five commissioners were appoint-
ed to select a site for the permanent
county seat. The same act setting up this
commission provided that the "Town of
Marengo” would serve as the next tem-
porary seal of justice, and that the coun-
ty would levy a tax sufficient to purchase
or erect a plain log courthouse,

The town of Marengo was centrally
located in Marengo County, and had
been named for the county. Abner Lip-
scomb, who had originally suggested
the name *Marengo” for the county in
1818, likewise proposed a new French-
related name for the temporary county
seat at Marengo. He put forth the name
“Hohenlinden”, which was a battle site
in Bavaria not far from Munich. The
French general Moreau had defeated
Austrian Archduke John there on
December 3, 1800. The name of the
town was later shortened to Linden.

On August 22, 1823, the commission-
ers met at Linden to select the site for
the Marengo County Courthouse. They
chose the southeast quarter of Section
32, Township 16, Range 3 East which
was in Linden. A legislative act passed
on December 17, 1823 appointed com-
missioners to sell and convey town lots
in order to erect public buildings at the
county seat,

Despite this authorization for its con-
struction, a permanent courthouse was
not immediately built in Marengo
County. On May 25, 1825, a new com-
mission met and decided to build a
courthouse. Proposals were received
and adopted on November 7, 1825, but
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it was not until September 1827 that
the building was completed and accept-
ed by the county.

The builders for this first true court-
house in Marengo County were Smith
and Warner. They built a two-story log
structure and were paid $3.500. This
building served the county for more
than 20 years until it was destroved by a
fire in 1848,

A new building, more appropriate for
the prosperity of Marengo County, was

Murker outside courthouse number two in Lmdm

constructed in 1848 at Linden. This
building still stands today at the corner
of West Cahaba and Mobile streets. It
was named to the National Register of
Historic Places on January 18, 1974,
According to the National Register
inventory, the old courthouse at Linden
is a two-story rectangular structure
with a stucco facade and a brick exteri-
or on the remainder of the building. It
has a portico featuring two Doric
columns. A second-story balcony con-
nects the columns with the walls, and
stairs at either end of the portico lead
up to the balcony. There are three
entrances on the ground floor under
the portico. The two side doors enter
large rooms and the central door leads
into the hallway. The second story con-
tains the former courtroom which

serves as an auditorium today. This
building is significant in Alabama histo-
ry because outside its doors the notori-
ous train robber, Rube Burrows, was
killed on October 9, 1890,

For a short period of time following
the War Between the States, during
Reconstruction, the county seat of
Marengo County was moved to
Demaopalis. This took place in 1868. The
brick building used as a courthouse was
originally built in 1843 as a Preshyteri-
an church. During Reconstruction, fed-
eral military authorities stationed at
Demopolis commandeered the church
building for a courthouse.

On December 4, 1869, an act of the
Legislature again named Linden the
county seat, However, much controver-
sy arose over the decision and an elec-
tion was held to settle the matter in
1870, Three towns were considered by
the voters—Linden, Demopolis and
Dayton. Linden won the election, again
became the county seat, and has
remained the permanent county seat of
Marengo County ever since.

Following Reconstruction and the
return of the seat of justice to Linden,
the "courthouse” at Demopolis was
used as a public auditorium, an opera
house and an office building. The build-
ing still stands today on the northeast
corner of the Demopolis public square.
It is owned by the City of Demopolis,
and is used by the fire department.

In 18901, the county commissioners
decided that the old courthouse at Lin-
den was no longer sufficient for the
needs of the county. They decided that a
new courthouse would be built at a site
to be selected. However, the site chosen
was outside the original town limits of
Linden. A lawsuit arose and in the case
of Marengo County, el al v. Matkin, 134

Samuel A.
Rumaore, Jr.
Samuel A. Rumore, Jr
% & gracuste of the
Univarsity of Matre
Dama and the
Undvarsity of Alabama
School of Law, He
sorved as founding
chaerparson of the
Alabarra State Bars
Farmely Law Section
and g in praciice in
Birmingham with the firm of Mighanco & Rumore
Aumore serves as the bar commisaianes lor tha 10th
Ciruit, place numbaer four
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Ala 275, the state supreme court held
that any courthouse in Marengo County
must be located within the original
town limits of Linden.

The county had previously entered into
a contract with F.M. Dodson and W.T.
Hand of Brewton, Alaba-
ma for $30,750 for the
construction of a court-
house, but the site had
not been chosen. Finally,
on Monday, January 13,
19002, a decision had to
be made. Judge Cun-
ningham offered to
donate two acres on the
southwest corner of his
lot to the county. E.C.
Coats also offered a lot.
Two members of the
commission voted for
the Cunningham proper-
tv. Two members voted
for the Coats property.
Probate Judge J.P. Prow-
ell cast the deciding vote
in favor of the Coats lot,
and the courthouse was

Wi “:;_-n m;ﬂl;]

the county sold the building for $500 to
the Ladies Aid and Women's Missionary
Society of the Linden Baptist Church.
The building was used for church ser-
vices for more than 30 years. In 1947,
the property was sold to the American
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Artist’s conception of Marengo Cuun.ryh first courthouse. The structure, focated m Lindem,
was destroged by fire in 1948

built there in 1902,

The decision to relocate
the courthouse site was
significant because for a
period of time Linden had
an old town and a new
town. The construction
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B.B. Smith. It contained a soaring clock
tower typical of courthouse construc-
tion during that era. The building also
had a basement and an attic. In 1916,
the courthouse was struck by lightning.
And, in 1924, the courthouse suffered
considerable tornado dam-
o age. But, in neither event
t were court records lost.

* On October 14, 1965, dis-
aster struck the Marengo
County courthouse when a
fire gutted the old building.
Fortunately, most records
were in fire-proof vaults and
were saved. The county
received $300,000 from fire
insurance on the loss. Plans
were immediately made for a
new courthouse on the same
site. Pending construction,
the county took over a
vacant building, the former
Linden bowling alley, for use
as a courthouse. This build-
ing is now used for a private
school,

The county commission-

i

ers visited a number of
courthouses in Alabama to
borrow the best ideas for the
needs of Marengo County.
They chose Sherlock, Smith
and Adams of Montgomery
to design the building. C.F.

site was on the southem
limit of the original town
site. When the courthouse
was moved, business
activity moved with it.
Perhaps this was a reason
for the generous offers by
landowners whose re-
maining holdings would
increase in value., The
next year the town bound-
ary was extended south-
ward, and the courthouse

Lindin served as the site of the second courthouse from 1848 fo 1902

was then located approxi-
mately in the center of the
new town limits,
Following the move to a new court-
house, the old courthouse continued to
serve the citizens of Linden and Maren-
go County. The building was used as a
public school from 1903 to 1915. Also, it
has served intermittently as a skating
rink, horse stable, dance hall and
National Guard armory, In March 1915,
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Legion and Veterans of Foreign Wars,
and the building became known as Vet-
erans Hall, The Town of Linden now
owns the building and plans are being
formulated for restoration and possible
use as a museum,

The new courthouse of 1902 was a
two-story brick and stone structure of
Romanesque design. The architect was

Halstead of Montgomery was
the contractor.,

This latest courthouse is a
two-story brick structure
with a basement. It is best
described as contemporary
with a subdued reference to
the traditional by the use of
a portico with pillars. The
total cost of the building
was $675,000, The building
was dedicated on Sunday,
September 15, 1968. |

The author acknowledges
the assistance of Circuit Judge Claud D.
Neilson for information used in prepar-
ing this article and for obtaining illus-
trations.

Sources: A Directory of Marengo
County for 1860-61, W.C. Tharin, 1861;
History of Marengo County, Joel D.
Jones, 1958; Dedication Brochure,
Marengo County Courthouse, 1968,
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BAR BRIEFS

* The Public Service Committee
of the Birmingham Bar Association
recently recognized the firm of
Balch & Bingham for excellence in
its corporate community work. The
firm, which has been nominated by
the Association for the national
Points of Light Foundation Excellence
in Corporate Community Service
Award, was recognized for its pro-
grams with PATH, its adopted school,
Banks Middle School, and the Boy

Scouts Explorer Post. The PATH assis-
tance programs serve homeless women
in transition, the Law Explorer Post is
the largest in Birmingham, with
over 100 students, and the firm has
established many programs for Banks
Middle School.

* Edward J. Rice, Jr., a partner with
the firm of Adams & Reese in its
Maobile office, is the new president-
elect of the International Association
of Defense Counsel. The IADC is the

oldest and largest professional associa-
tion of defense trial attorneys in the
world.

* Edgar M. Elliott, III recently
was inducted as a Fellow of the Interna-
tional Academy of Trial Lawvers. Elliott
was nominated by William J. McDaniel
of Birmingham. Elliott is with the
Birmingham firm of Rives & Peterson,
and a graduate of Birmingham-South-
ern College and the University
of Alabama School of Law, i}

esented throughout Alabi
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OPINIONS OF THE GENERAL COUNSEL

By ROBERT W. NORRIS, general counsel

UESTION: “Recently, the Judges of the —

Judicial Circuit entered an Order governing the

manner in which indigent defendants shall be

represented by appointment. The prior procedure

utilized in the Circuit was on a voluntary basis.
The new procedure subjected a large number of lawyers to
these appointments who do not desire to represent indigents,
and who would like to ethically shift their responsibility to
another lawyer.

“My question is as follows: Would it be ethically permissible
for lawver A to enter into a contract with lawyer B, or
law firm B, whereby lawyer A would accept and agree
to be substitute counsel for lawver B for a negotiated
monthly or annual sum B would pay to A for A's seeking
substitution of counsel for B's indigent appointments?
The negotiated sum would not be on a per individual
case basis, but would be a general contract. Assume
further that A would file a Fee Declaration for work he
did on the case without deduction of any of the

WE SAVE YOUR
TIMIE . oo
|
A arnc ll Now legal research assistance
is available when you need it,
LEG A& L without the necessity of

adding a full-time associate or

Research :
clerk,

With access to the State Law Library and Westlaw, we
provide fast and efficient service. For deadline work, we
can deliver information to you via common carrier,
Federal Express, or FAX,

Furnell Legal Research examines the issues thoroughly
through quality research, brief writing and analysis.

Owr rates are 335.00 per hour, with a three hour
minimum.

For Research Assistance contact:
Sarah Kathryn Farnell
112 Moore Building
Montgomery, AL 36104

Call (205) 2777937

Mo represantaion & mace thal the gualty of the egal senvices 1o be perormed
i preater than the qually of lega senvices periormed by ofher wyers
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contract amount paid by B to A for services rendered
by A after the Court appoints A as the Defendant's
representative. Assume further that B does not file a
Fee Declaration with the Court for approval, and A does not
include any of B's time on A's Fee Declaration. The purpose of
the contract entered into is for A to handle B's case load of
indigent appointments, and A receives a flat retainer from B to
serve as substitute counsel for B, and, additionally, A receives
compensation from the State as appointed counsel under his
appointment without regard to the payments paid by B under
the A-B contract.

“The provision of 1.5(f) speaks to this area, but it is not
sufficiently clear for me to act on comfortably. | have had
discussions of an offer of employment such as [ have described,
and both sides want a written opinion from the Bar before ven-
turing further in this regard.”

NSWER: There do not appear to be any ethical
prohibitions against this proposal provided
approval of the appointing court is obtained prior
to implementing the contract and prior to substi-
tution of counsel.

A

ISCUSSION: As stated in your opinion request,
the ethical considerations involved in acceptance
of a fee by an attorney appointed by the court to
represent an indigent criminal defendant are
addressed in Rule 1.5(f) of the Rules of Professional Conduct,
That rule provides in pertinent part as follows:

Without prior notification to and approval of the
appointing court, no lawyer appointed to represent an
indigent criminal defendant shall accept any fee in the
matter from the defendant or anvone on the defendant’s
behalf.,

The language of this rule indicates that the only condition
precedent to indigent criminal defense counsel accepting
a fee from a third party is notification and approval
of the appointing court. It is, therefore, the opinion of
the Disciplinary Commission that an attorney or law firm
may pay an annual or monthly fee to another attorney to
handle all court appointed indigent criminal cases to
which the attorney or firm may be appointed, provided
the appointing court gives its consent prior to execution
of the contract between the attorneys or firms and prior
to substitution of counsel,

Please be aware that the state bar has no jurisdiction
to address the question of whether this proposal may be in
violation of any statutes, procedural rules or local rules
of court relating to indigent representation and we expressly
make no determination in regard to such issues. 4

|RD-91-34]
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ppropriations are essential to the
Auperatiun of Alabama state gov-

ernment, The Alabama Constitu-
tion states: “No money shall be paid out
of the treasury excepl upon appropria-
tions made by law...."

The appropriation bills enacted by the
legislature are the culmination of a
lengthy process that involves the execu-
tive and legislative departments of state
government, The steps in the budget
process are spelled out in detail in the
state constitution and in the statutory
law of the state.

The Governor's budget
The process is initiated by the executive
department. The Constitution provides:

The governor shall, from time to
time, give to the legislature infor-
mation of the state of the govern-
ment, and recommend for its
consideration such measures as he
may deem expedient; and at the
commencement of each regular
session of the legislature, and at the
close of his term of office, he shall
give information by written mes-
sage of the condition of the state:
and he shall account to the legisla-
ture, as may be prescribed by law,
for all moneys received and paid out
by him or by his order; and at the
commencement of each regular
session he shall present to the legis-
lature estimates of the amount of
money required to be raised by tax-
ation for all purposes.

The Budget and
Financial Control Act
The governor’s report and recommen-
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Alabama State Budgets
And Appropriations

by Albert P. Brewer

dations to the legislature are formulated
through the statutory budget process.
The Budget and Finaneial Control Act of
19327 requires the governor, within five
days after the convening of each regular
session of the legislature, to transmit to
the legislature his budget for the next
fiscal year.* The budget consists of three
parts: (1) the budget message in which
is set forth the governor's recommended
expenditures and the funds from which
such expenditures are to be made; infor-
mation on the condition of the treasury
and estimates of revenues for the budget
vear; and recommended revenue mea-
sures if the estimated revenues for the
budget vear are less than the appropria-
tions: (2) the governor's recommended
appropriations from each fund, general
or special, for the departments, agen-
cies, and institutions of state govern-
ment; and (3) a proposed appropriation
bill and a proposed revenue bill for the
purpose of enacting the governor's rec-
ommendations,?

The budget process begins with the
preparation by the budget division of the
department of finance of a tentative
budget for “every department, board,
bureau, commission, agency, office and
institution of the state."® Each depart-
ment is required to submit an estimate
of its expenditure requirements for the
budget year to the department of
finance, such information to be fur-
nished three months before the begin-
ning of the regular session of the
legislature.” The department of finance
is required to prepare an estimate of the
total income for the hudget vear,® and
utilizing the estimates of expenditure

Y
.

requirements and the estimates of
income, the department of finance pre-
pares a tentative budget which is sub-
mitted to the governor.!

The governor must then make provi-
sion for public hearings on the tentative
budget at least two weeks prior to the
convening of the regular session of the
legislature.”

After the public hearings, the gover-
nor finalizes his budget which is sub-
mitted to the legislature after the
legislature convenes in regular session.!!
It should be noted that the Budget Isola-
tion Amendment' requires the gover-
nor to submit his proposed budget on or
before the second legislative day of each
regular session of the legislature,

The Budget Management Act
In 1976 the Budget Management Act™
undertook “to establish a comprehen-
sive system for budgeting and financial
management which furthers the capaci-
ty of the governor and the legislature
to plan and finance the services which
they determine the state will provide
for citizens.""™ This statute reaffirms
the governor’s responsibility for the
preparation and administration of
the state budget, for “the evaluation of
the long range program plans,” and
for recommending to the legislature
a “comprehensive program and financial
plan which shall cover all estimated
receipts and expenditures of the state
government” with the proscription thal
“proposed expenditures shall not exceed
estimated revenues and resources,™s
The responsibility for the preparation
of the budget is vested in the depart-
ment of finance,'" and the various state
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agencies and departments are directed
to furnish financial information to the
department of finance in order that it
may carry out its responsibility.” The
department of finance submits to the
governor a summary of the information
which it has compiled from the state
departments.’ and the governor formu-
lates his program and financial plan
which he is required to present to the
legislature on or before the fifth legisla-
tive day of each regular session,™

Statutory responsibilily is placed on
the legislature to consider the gover-
nar’s program and financial plan, to
adopt alternatives to the governor's
plan where the legislature deems such
appropriate, and to adopt legislation to
authorize the implementation of a com-
prehensive program and financial
plan,® Each department of state gov-
ernment is required to submit perfor-
mance reports to the department of
finance for “the work accomplished
and the services provided,” the costs
of such, and recommendations for
changes in the programs.?!

The Budget Management Act did
not repeal the Budget and Financial
Control Act of 1932 and thus must be
considered in pari materia. The sub-
stantive change in the budget process
by the Budget Management Act of 1976
was to effect a system of program
review and evaluation.

Budget Management
Improvement Act of 1992

The next governor, and subsequent
governors, are required to develop a
four-vear strategic plan for presentation
to the legislature during the first leg-
islative session of each term of office.2
The plan shall include the governor's
program, long range revenue and
expenditure plans for the quadrennium,
capital outlay requirements, and recom-
mendations to reduce the cost of state
government.™
Legislative Committee
on Finances and Budgets

While the governor is formulating his
budget proposals, the Permanent Joint
Legislative Committee on Finances and
Budgets will also have conducted bud-
get hearings, This committee was creat-
ed in 1991.* This committee is
authorized to meet during the interim
of the regular sessions of the legisla-
ture.® It has the responsibility to make
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a careful investigation and study of
the financial condition of the state,
to hold budget hearings, to inquire
into ways and means of financing state
government, and to report its findings
and recommendations to the legislature
not later than the seventh legislative
day of each regular session.®® Thus,
the governor's budget formulation
and hearings and the legislature’s hear-
ings may go on simultaneously, but
the presentation of the formal budget is
the responsibility of the governor.® The
legislature may, of course, amend the
appropriation bills to reflect some or all
of the findings and recommendations of
the joint legislative committee.

Legislative Fiscal Office

The legislature is aided in fiscal mat-
ters by the legislative fiscal office.™ The
fiscal office has the duty and function to
provide the legislative members and
committees with information respecting
the budget, appropriation bills and other
legislation as well as infermation with
respect Lo revenues, estimated future
revenues, and changing revenue condi-
tions.® Prior to the creation of the leg-

islative fiscal office, the legislature had
no independent source of fiscal informa-
tion and was completely dependent on
the executive department for data relat-
ing to fiscal matters.

The act creating the office further
provided that every general bill which
requires the expenditure of county or
municipal funds, or decreases or
increases revenues to any county or
municipality, must have endorsed there-
on an estimate made by the director of
the legislative fiscal office of the amount
of money involved and the effect of the
proposed legislation.® Fiscal notes are
also required by the House and Senate
rules,” The purpose of the fiscal note is
to advise the legislature of the bill's fis-
cal impact. The fiscal note allows the
members of the legislature to make
informed judgments about passage of
legislation requiring the expenditure of
public funds or the raising of revenues.

The Appropriation bills
The Constitution sets out the limita-
tions on appropriations:
The general appropriation bill shall
embrace nothing but appropriations

lncludes
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for the ordinary expenses of the
executive, legislative, and judicial
departments of the state, for interest
on the public debt, and for the pub-
lic schools. The salary of no officer
or employee shall be increased in
such bill, nor shall any appropria-
tion be made therein for any officer
or employe unless his employment
and the amount of his salary have
already been provided for by law. All
other appropriations shall be made
by separate bills, each embracing
but one subject.”

Appropriation bills allocate funds
available to the state for expenditure
during the fiscal year for which appro-
priations are being made. These avail-
able funds include revenues from taxes,
unencumbered funds in the state trea-
sury, and income from other sources
such as federal funds. Most of Alabama's
revenue is earmarked for specific pur-
poses.” Legislative appropriations of
earmarked revenues must be for the
designated purposes.

Alabama Special
Educational Trust Fund

The special educational trust fund is a
special fund which was created in 1927
in a general revenue bill which levied
license and privilege taxes on railroads;
telegraph companies; telephone compa-
nies; express companies; hydro-electric
power companies; coal mines; iron ore
mines; quarries, sand and gravel pits;
sleeping car companies; and sellers of
tobacco products.™

Act No. 163* provided that the rev-
enues collected from these taxes would
be “set apart as a trust fund for educa-
tional purposes only, to be designated as
the Alabama special educational trust
fund..., and shall be paid out by the trea-
surer on lawful appropriations” by the
legislature for educational purposes.®
Thus, the specified revenues were “ear-
marked" for educational purposes.

Limitations on legislation

The appropriation bills are subject to
a wide range of limitations on legisla-
tion contained in the Alabama Constitu-
tion. Examples are the requirements
that each bill be referred to a commit-
tee, acted upon by the committee, and
returned to the house;7that each bill be
read on three separate days in each
house before passage;* that each bill
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contain but one subject, except the gen-
eral appropriation bill;* that each house
keep a journal of its proceedings;* that
the vote on each bill be entered in the
journal:¥ that votes on amendments be
set out in the journal;® that the original
purpose of a bill cannot be changed by
amendment;* that the general appropri-
ation bill include only appropriations for
the ordinary expenses of government;#
and that the presiding officer of each
house sign bills passed by that house in
the presence of that house. 4
The framers of the constitution did
not prohibit appropriations to non-state
agencies but did make such appropria-
tions subject to the restrictions of §73 of
the Constitution:
No appropriation shall be made to
any charitable or educational institu-
tion not under the absolute control
of the state, other than normal
schools established by law for the
professional training of teachers for
the public schools of the state, except
by a vote of two-thirds of all the
members elected to each house.*

Conditional appropriations

Though not specifically authorized in
the Constitution, the legislature fre-
quently makes “conditional” appropria-
tions in appropriation bills. These
appropriations usually contain termi-
nology in substance that “there is here-
by conditionally appropriated from the
state general fund (or the special educa-
tional trust fund as the case may be) the
sum of dollars for (name of
department or agency and purpose) to
be conditioned upon the availability of
funds in the state general fund (or the
special educational trust fund) and the
approval of the governor." Such appro-
priations are paid from surplus funds
upon the approval of the governor.

Balanced budget provision
Alabama's Constitution contains a
“balanced budget provision” which pro-
hibits the payment of appropriations in
excess of available revenues.® Alabama's
balanced budget amendment was ratified
at the same time as the state income tax
amendment* and provides in part:
To prevent further deficits in the
state treasury, it shall be unlawful
from and after the adoption of this
amendment for the state comp-
troller... to draw any warrant. .. for

the payment of money ... upon the
state treasurer, unless there is in
the hand of such treasurer money
appropriated and available for the
full payment of the same.®

To the extent that funds are insuffi-
cient to pay the appropriations in full,
the amendment provides for prorating
the funds.® It further provides that at
the end of each fiscal year all unpaid
appropriations become null and void.®

The Justices of the Alabama Supreme
Court have stated the purpose of
Amendment 26 as follows:

The provisions of §213 of the Con-

stitution, as amended [by Amend-

ment 26], are expressly intended to
prevent further deficits in the state
treasury. To this end, available
funds for the payment of claims, in
case of a deficit, are to be prorated,
and all excess unpaid appropria-
tions are declared null and void.®

Restrictions on appropriations

Questions about the construction of
§71 of the Alabama Constitution have
been raised regarding the validity of cer-
tain appropriations. The first such ques-
tion was posed in 1934 when Governor
Miller requested an advisory opinion
from the justices of the Supreme Court
of Alabama on the constitutionality of an
appropriation in the general appropria-
tion bill from the general fund to the
Alabama special educational trust fund.®
The justices observed that the term
“public schools™ as used in §71 means
the system of common schools existing
under §256 of the Constitution and con-
cluded that “to the extent that it [the
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appropriation bill] appropriates funds
out of the general treasury to the use of
the Alabama special educational trust
fund [the Act] does not make an appro-
priation authorized by §71, Constitution,
to be included in the general appropria-
tion bill, but that it is expressly prohibit-
ed from inclusion, and such an
appropriation can only be made by a sep-
arate bill containing no other subject."®

Childree v. Hubbert™ presented the
issue whether appropriations to state
agencies could be made from the Alaba-
ma special educational trust fund in a
general appropriation bill, Applyving
£845 and 71 of the Alabama Constitu-
tion, the court first noted that the acts
creating and allocating revenues to the
Alabama special educational trust fund
specified that those revenues would be
used for educational purposes only to be
paid out “on lawful appropriations here-
after made specially from such funds by
the legislature of Alabama for educa-
tional purposes.”™ The court reviewed
the taxes earmarked for education
including the income tax for teachers’
salaries, sales and use taxes, public utili-
ties, gross receipt taxes, and others,®
The court held that the funds in the
educational trust fund were earmarked
for educational purposes, that before the
funds could be appropriated for non-
educational purposes the earmarking of
those funds would have to be repealed,
and that the repeal of earmarking is not
a matter properly included in an appro-
priation bill. To disregard the earmark-
ing provision would, in effect, repeal the
earmarking in an appropriation bill and
would be violative of §§71 and 45.%

One may thus conclude that appro-
priations from the special educational
trust fund, for purposes other than pub-
lic schools, may not be made in the
general apprapriation bill. Appropria-
tions can be made from the general
fund for any educational purposes, but
they must be made by separate bills to
comply with §71,

It is equally well established that
appropriation bills cannot be used as
vehicles to enact substantive legislation.
In Wallace State Commumity College v.
Alabama Commission on Higher Edu-
cation,® the legislature passed the edu-
cational appropriation bill which had
been altered by a joint house-senate
conference committee to include a pro-
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vision creating a physical therapy assis-
tant program at Wallace State Commu-
nity College.® The court held the
addition violative of §§45 and 71 of the
Alabama Constitution. The bill was enti-
tled: “A bill to be entitled an act to make
annual appropriations for the support,
maintenance and development of public
education in Alabama and for debt ser-
vice and capital improvements for the
fiscal year ending September 30,
1988."%2 The court noted that the title
made no reference to the physical thera-
pv provision, that this provision was not
an appropriation, and that the act dealt
with more than one subject, and thus
violated §845 and 71.9

The same result was reached in Alaba-

ma Education Associafion v. Trusfees of |

the University of Alabama,® where the
legislature included in the educational
appropriation bill a provision prohibiting
institutions from being eligible to receive
appropriations unless the institution pro-
vided a dues check-off for certain profes-
sional organizations.® The court held the
provision violative of §§45 and 71
because the title of the bill did not reflect
the dues check-off provision, and the pro-
vision bore no relation to the amount
and purpose of the appropriation.

To summarize, §71 places strict limi-
tations on the general appropriation bill
limiting appropriations therein to the
ordinary expenses of the executive, leg-
islative and judicial departments, for
interest on the public debt, and for the
public schools. If the appropriations are
for the “public schools™ as that term has
been defined, the bill meets constitu-
tional muster. But if an appropriations
bill includes appropriations to technical
schools, junior colleges and universities,
the bill cannot be a general appropria-
tion bill and is governed by the single
subject requirement of §45.

Thus, the general appropriation bill
appropriates money from the general
fund for the agencies enumerated in
§71.% Appropriations from the Alabama
special educational trust fund of funds
which are earmarked for educational pur-
poses may not allocate such revenues for
non-educational purposes,and funds in
the Alabama special educational trust
fund may not be appropriated in a general
appropriation bill since such action
would, in effect, unearmark such funds
and would thus violate §§71 and 45.
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The justices of the Alabama Supreme
Court have further expressed the opin-
ion that a bill allocating funds to non-
state agencies is not a general appro-
priation bill and, therefore, each appro-
priation to a non-state institution must
be in a separate appropriation bill for
that particular institution.” In Eagerton
v. Gulas Wrestling Enterprises,™ the
Alabama Supreme Court held invalid
legislation which distributed to the
American Ledion, a non-state agency,
one-half the fees collected by the state
athletic commission. The vote in the
Alabama House of Representatives was
67 in favor of the legislation with none
opposed. The court held that this vote
did not meet the requirements of §73%
since it was not a two-thirds vote of all
the members elected to each house.

The Governor's approval

After the legislature completes its
budget responsibility by passing the
appropriation bills,™ the bills are deliv-
ered to the governor for the next step in
the budget process.™ As part of the sys-
tem of checks and balances in the Alaba-
ma Constitution, the governor has the
right to approve, disapprove, and pro-
pose amendments to bills which have
passed both houses of the legislature.™
The Alabama Constitution provides that
every bill which has passed both houses
of the legislature is presented Lo the

governor where he may take one of sev-
eral courses: (1) he may approve the bill
by signing it; (2) he may permit it to
become law without his signature; (3)
he may return the bill to the house in
which it originated with one or more
executive amendments; or (4) he may
veto the bill.™
item Veto
Special provision for appropriation bills
is made in the Alabama Constitution:
The governor shall have power to
approve or disapprove any item or
items of any appropriation bill
embracing distinct items, and the
part or the parts of the hill
approved shall be the law, and the
itern or items disapproved shall be
void, unless repassed according to
the rules and limitations pre-
scribed for the passage of bills
over the executive veto: and he
shall in writing state specifically
the item or items he disapproves,
setting the same out in full in his
message, but in such case the
enrolled bill shall not be returned
with the governor's ohjection.™

This section expressly empowers the
governor to disapprove any item or
itemns of appropriation bills. This is the
“item veto” power which has been the
subject of national interest during the
past two decades as numerous proposals

Jofin 1. Colernan, Il and William P. Cobb present Kids' Chance Chairman Charles Carr
with a copy of their book, Alabama Workers Compensation Practice Book, 1994 Edition.
The proceeds from the book are being donated to the Kids' Chance Scholarship Fund,
Books may be purchased by sending @ check for $63.95 to Kids' Chance Scholarship

Fund, P.O. Box 671, Montgamery, AL 36101,
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have been made for delegating item veto
power to the President of the United
States. Most state constitutions grant
this power to their governors.

The general appropriation hill and the
educational appropriation bill contain
many items. These are the specific dollar
amounts which are appropriated for spe-
cific purposes to the various state agen-
cies, departments and institutions.™
Section 126 allows the governor to dis-
approve any of those items, The part or
parts which he approves shall become
law, and the disapproved item or items
must be returned to the legislature
where they are reconsidered as in the
case of an executive veto.”™ The distinc-
tion between the item veto and the exer-
cise of his general veto power by the
governor is that the approved portion of
the appropriation bill becomes law while
the items which have been disapproved
must be returned to the legislature.™

Only one Alabama case has construed
the item veto power of $126. In 1991
Governor Guy Hunt sought to veto cer-
tain items of the appropriation bill after
the legislature’s final adjournment, thus
attempting to “pocket” item veto parts of
the appropriations bill.™ Suit was filed
contesting Governor Hunt's right to
pocket item veto parts of the appropria-
tion bill, In Hunt v. Hubbert,™ the Alaba-
ma Supreme Court strictly construed
§126 holding that it "does not authorize
an Alabama governor to item veto an
appropriations hill after the legislature
has adjourned sine die.” The court rea-
soned that the legislature had to be in
session in order that the provisions of
§126 could be satisfied. The court said:

The plain language of $126 contemn-
plates that upon the legislature’s
receipt of the Governor's message,
disapproving an item or items of a
bill and expressing his objections
thereto, those items may be
repassed by the legislature accord-
ing to the rules prescribed in §125
of the passage of bills over the Gov-
ernor's veto...unless the legislature
is in session, the legislature may
not....(1) receive a “message” from
the Governor (2) have the bill
“returned” to it (3) consider the
Governor's “objection” or (4) repass
the bill over the Governor's veto.™

With the usual practice of having the
appropriation bills passed late on the
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last day of the session, one might argue
that the governor is deprived of the
authority granted by §126 and that
under these circumstances §126 has no
field of operation. However, the Alaba-
ma Supreme Court has consistently
strictly construed and applied the con-
stitutional provisions relating to the
governor's veto power. %

Budget Isolation Amendment
The passage of the appropriation bills
late in the session prompted the adop-
tion of the Budget Isolation Amendment
to the Alabama Constitution,’? This
amendment requires the governor to
transmit his proposed budget to the leg-
islature on or before the second legisla-
tive day of each regular session.® This
amendment conflicts with the statutory
mandate that the budget be submitted
on or before the fifth legislative day, but
obviously the constitutional provision
controls.® The amendment further pro-
vides that no bill, other than the appro-
priation bills, shall be signed by the
presiding officers of the two houses
until the appropriation bills have been
signed by the presiding officers.® The
commendable objective of the amend-
ment was to have the appropriation bills
considered and passed before other leg-
islation. Howewver, the effect of the
amendment has been nullified by a
bypass provision which allows either
house, by a three-fifths vote of a quo-
rum present, to suspend the application
of amendment 448.% Both houses of the
legislature now routinely invoke the
bypass provision so that the intent of
amendment 448 has been thwarted.

Allocation of appropriations
After the appropriation bills have
become law, there are yet other consid-
erations which affect the budget pro-
cess. The “balanced budget” require-
ment compels the state to live within
the financial resources available to it.
The Budget and Financial Control Act
of 1932,% adopted before the ratifica-
tion of amendment 26, placed upon the
governor the responsibility for allotting
appropriations. Allotments of appropri-
ations must be made incrementally for
periods not exceeding three months, by
the department of finance with the
approval of the governor.® The gover-
nor must restrict allotments “to pre-
vent an overdraft or deficit in any fiscal
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vear” by prorating the available rev-
enues among the various departments
and agencies.” The stated purpose of
this provision is “to ensure that there
shall be no overdraft or deficit in the
several funds of the state at the end of
any fiscal year, and the governor is
directed and required so to administer
this article to prevent any such over-
draft or deficit.™®

Proration

The governor's duty to prorate “with-
out discrimination against any depart-
ment” the available revenues to prevent
deficits has raised questions about
which appropriations are subject to
proration. In Abramson v. Hard™, the
supreme court held that those appro-
priations which did not require alloca-
tion were not within the purview of the
Budget and Financial Control Act.
Among these appropriations to which
proration was not applicable the court
included: fixed salaries and other fixed
expenses such as per diem for travel;
expense for fuel, light and water;
postage and post office box rent; repair-
ing and insuring state property; public

printing; telephone and telegraph ser-
vice; and numerous others in the
nature of fixed expenses.®

In the recent case of Folsom v.
Wynn,®™ the Supreme Court of Alabama
held that Governor Hunt acted uncon-
stitutionally in imposing proration on
appropriations for the judiciary without
considering whether the remaining
appropriations were adeguate and rea-
sonable to allow the judiciary to per-
form its constitutionally mandated
duties. The court did hold that the judi-
ciary, even as a separate and indepen-
dent branch of government, is within
the operation of the proration statute
but only to the extent that, after its
appropriation is reduced by proration,
its remaining appropriations are ade-
quate to allow it to perform its consti-
tutional functions.

Thus, certain appropriations, particu-
larly salaries, have been immunized
from the proration statute, thereby
causing other appropriations to bear
the entire burden of a shortfall in state
revenues. Whether this is the intent of
Amendment 26 to the Alabama Consti-
tution is open to debate.

Child Support Calculator

Software for Alabama Attorneys

Saoftware for IBM compatible computers calculates child support and prints all
forms required by ARJA Rule 32 on plain paper with information filled in.

> NEW VERSION AL94.03 - ALLOWS CASE INFO TO BE SAVED TO AND
RETRIEVED FROM DISK - FEATURES IMPROVED PRINTER SUPPORT.

ADHR Day Care amounts can be updated by the user to reflect changes.

Calculates interest on child support arrearage.

Easytouse menus. Context sensitive help.

Includes text of ARJA Rule 32 on disk with key word search capability,

Mouse is fully supported but not required. Network compatible,

J Epilti Logtci. ﬁ C.

Simple Logic, Inc.
P. 0. Box 110, Allgood, AL 35013
Phone: 205/6254777 Fax 205/2740178
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Conclusion

The budget process may be summarized

as follows:

1, Ninety days before the beginning of
the legislative session, state depart-
ments and agencies submit budget
requests to the Department of
Finance;

2. The Department of Finance makes
recommendations and proposes a ten-
tative budget to the governor;

3. After public hearings on the budget,
the governor formulates his recom-
mendations for the legislature;

4. The governor submits his recom-
mended budget to the legislature;

5. The legislature conducts hearings,
both by the interim committee and by
the standing committees, and
approves the appropriation bills;

6, The governor approves the appropria-
tion bills;

7. The governor allocates the funds to
the various state departments and
agencies.

8. In the event of a shortfall in anticipat-
ed revenues, the governor declares
provation,

The detailed constitutional and statuto-

ry provisions relating to the budget pro-

cess, and the strict interpretation of
those provisions by the courts, compel
the conclusion that no other function
of government is given higher priority
than the spending of public funds. W
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Certified to serve

For 75 years, Alabama Certified Public Accountants have ranked high among the
state’s most trusted professionals.

Look in the boardrooms of major corporations, small businesses, government or
educational organizations. Or look around your neighborhood. You'll find CPAs
assuming leadership roles in most decision-making processes.

Alabama CPAs are vital team members in the business world. They're called upon
for tax advice, accounting services, business consultation, auditing services, cash
management advice, and more. They are also known for their expertise as
management consultants and small business advisors, and in estate planning,
retirement planning, pension plans, and personal financial planning. Who really
knows more about your business than your CPA?

The Alabama Society of Certified Public Accountants was founded to promote
high professional standards. Today, Society members are dedicated to maintaining
those standards and the trust of the business world through strict self-regulation,
demanding continuing education in a growing range of services, and through
mandatory quality reviews of all CPA firms.

As we observe our 75th anniversary, the members of the Alabama Sociely of
CPAs celebrate the trust you have placed in our profession. And we dedicate
ourselves to meeting the challenges of the business world over the next 75 years.

ALABAMA SOCIETY
OF
CERTIFIED PUBLIC ACCOUNTANTS
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'OPPORTUNITIES

The following in-state programs have been approved for credit by the Alabama Mandatory CLE Commis-
sion. However, information is available free of charge on over 4,500 approved programs nationwide
identified by location, date, or speciality area. Contact the MCLE Commission office at (205) 269-15135,

or 1-800-354-6154, and a complete CLE calendar will be mailed to you.

15 Tuesday
THE MINEFIELDS OF PRACTICE
Birmingham
CNA Insurance Companies
Credits: 3.5  Cost: $75
(312) B22-1548

17 Thursday

TITLE INSURANCE/
SETTLEMENT PROCEDURES

Mobile, Clarion Hotel

Commonwealth Land Title
Insurance Company

Credits: 3.0

{205) 433-2534

HOW TO DRAFT WILLS AND
TRUSTS IN ALABAMA

Mobile, Ramada Resort
Conference Center

National Business Institute, Inc.

Credits: 5.0  Cost; $138

{715) 835-8525

ENVIRONMENTAL AND
COASTAL LAW

Fairhope, Fairhope Civic Center

Alabama Department of Economic &
Community Affairs, Alabama State
Environmental Law Section,
Alabama State Bar Corporation,
Banking & Business Law Section

Credits: 6,0

(205) 928-3625

1i7-18
FEDERAL TAX CLINIC
Tuscaloosa, Bryant Conference Center
University of Alabama
Credits: 13.0  Cost: $195
(205) 348-5224
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18 Friday
INSURANCE
Birmingham, Civic Center
Alabama Bar Institute for CLE
Credits: 6.0  Cost: $165
(800) 627-6514

JAMES W. MCELHANEY'S
MASTER ADVOCATE SERIES

Birmingham, Medical Forum

Cumberland Institute for CLE

Credits: 6.0

(B00) 8BE-7454

1 Thursday
NEW ALABAMA RULES
OF EVIDENCE
Huntsville, Von Braun Civic Center
Alabama Bar Institute for CLE
Credits: 6.4  Cost: 5165
(800) 627-6514

2 Friday
NEW ALABAMA RULES
OF EVIDENCE
Birmingham, Sheraton Hotel
Civic Center
Alabama Bar Institute for CLE
Credits: 6.4  Cost: $165
(B00) 627-6514

ESTATE PLANNING

Birmingham, Pickwick Conference
Center

Alabama Bar Institute for CLE

Credits: 6.0  Cost: $165

(B00) 627-6514

EMPLOYMENT DISCRIMINATION
Birmingham, Wynfrey Hotel
Cumberland Institute for CLE
Credits: 6.0

(BDD) BB8-T454

8 Thursday

BANKRUPTCY

Birmingham, Wynfrey Hotel
Alabama Bar Institute for CLE
Credits: 6.0  Cost: §185
(800) 627-6514

NEW ALABAMA RULES OF
EVIDENCE

Mobile, Adam's Mark Hotel

Alabama Bar Institute for CLE

Credits: 6.4  Cost: 5165

(800) 627-6514

WORKERS COMPENSATION
(VIDEO REPLAY)

Montgomery, Ramada Inn East Side

Cumberland Institute for CLE

Credits: 6.0  Cost: $149

(800) BR8-T454

9 Friday

NEW ALABAMA RULES OF
EVIDENCE

Montgomery, Civic Center

Alabama Bar Institute for CLE

Credits: 6.4  Cost: $165

(B00) 627-6514

RECENT DEVELOPMENTS FOR
THE CIVIL LITIGATOR

Mobile, Holiday Inn Downtown

Cumberland Institute for CLE

Credits: 6.0

(800) 888-T454

14 Wednesday
COLLECTION LAW
Birmingham
Lorman Business Center, Inc.
Credits: 6.0  Cost: $125
(715) 833-3940
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15 Thursday
ALABAMA UPDATE
Mobile, Adam’'s Mark Hotel
Alabama Bar Institute for CLE
Credits: 6.0 Cost: $165
(R00) 627-6514

INTERNATIONAL BUSINESS LAW
Tuscaloosa, Law Center

Alabama Bar Institute for CLE
Credits: 6.0  Cost: 5165

(800) 627-6514

16 Friday
ALABAMA UPDATE
Birmingham, Civic Center
Alabama Bar Institute for CLE
Credits: 6.0 Cost: $165
(800) 627-6514

ALABAMA UPDATE
Montgomery, Civic Center
Alabama Bar Institute for CLE
Credits: 5.0 Cost: 5165
(B00) 627-6514

RECENT DEVELOPMENTS FOR
THE CIVIL LITIGATOR

Birmingham, Medical Forum

Cumberland Institute for CLE

Credits: 6.0

(800) B8K-7454

18 Monday
JURY SELECTION (VIDEO
REPLAY)
Tuscaloosa, Law Center
Alabama Bar Institute for CLE
Credits: 6.0  Cost: $165
(800) 627-6514

NEW ALABAMA RULES OF
EVIDENCE (VIDEO REPLAY)
Birmingham, Samford University
Campus
Cumberiand Institute for CLE
Credits: 6.0 Cost: $149

20 Tuesday
TORT LAW (VIDEO REPLAY)
Tuscaloosa, Law Center
Alabama Bar Institute for CLE
Credits: 6.0  Cost: $165
(800) B27-6514

JURY SELECTION (VIDEO
REPLAY)

Birmingham, Civic Center

Alabama Bar Institute for CLE

Credits: 6.0 Cost: $165

(800) 627-6514

NEW ALABAMA RULES OF
EVIDENCE (VIDEO REPLAY)

Birmingham, Civic Center

Alabama Bar Institute for CLE

Credits: 6.4 Cost: $165

(BOO) 627-6514

REVISED ALABAMA BUSINESS
CORPORATION ACT (VIDEO
REPLAY)

Birmingham, Samford University

Campus

Cumberland Institute for CLE

Credits: 6.0  Cost: $149

(R00) BES-T454

21 Wednesday
NEW ALABAMA RULES OF
EVIDENCE (VIDEOQ REPLAY)
Tuscaloosa, Law Center
Alabama Bar Institute for CLE
Credits: 6.4  Cost: §165
(800) G27-6514

FEDERAL PRACTICE: UPDATE ON
FEDERAL RULES (VIDEO
REPLAY)

Birmingham, Samford University

Campus

Cumberland Institute for CLE

Credits: 6.0  Cost: §149

(800) 888-7454

22 Thursday

WORKERS COMPENSATION
(VIDEO REPLAY)
Birmingham, Samford University
Campus

Cumberland Institute for CLE
Credits: 6.0 Cost: $149
(800) 888-7454
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All CLE credits must be earned by
December 31, 1994

All CLE transcripts must be received by

) BE ) E N

(BD0) BB8-7454

January 31, 1995
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Equitable Funding for Alabama's Schools:
A Summary of the Liability and Remedy
Orders in the Case of

Alabama Coalition for Equity, Inc., et. al.
vs. Guy Hunt and
Mary Harper-ét. al. vs. Guy Hunt
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By Ira W. Harvey

hility for education is one of the powers reserved to the

states under the Tenth Amendment. The financing and
operations of public school systems are under the control of the
state and its legislature, subject only Lo any restrictions imposed
by the individual state's constitution. A state's constitutional and
legislative powers to control public education also implies the
authority to raise money for education through public taxation.
While a state may delegate to local school systems or other gov-
ernmental units the power to finance public education through
taxation, such funds remain state, not local funds, and are there-
fore subject to state direction and control. There is no inherent
power in local school systems to levy taxes (Gee and Sperry,
1978). Acknowledgment of these basic principles has been slow
in developing in Alabama,

Based upon the adoption of Amendment 111 in 1956 to the
Alabama Constitution of 1901, §256 as amended became the
basis for the common argument for asserting that there are no
constitutional guarantees for public education in Alabama;

...but nothing in this constitution shall be construed as

creating or recognizing any right to education or training

at public expense, nor as limiting the authority and duty of

the legislature, in furthering or providing for education, to

require or impose conditions or procedures deermed neces-
sary to the preservation of peace and order,

Under this viewpoint, whatever the legislature chooses to pro-
vide for the respective local school systems of the state was purely
legislative prerogative and not subject to any constitutional stan-
dard. If funding was inadequate in any local school system, it was
due to the failure of the local governmental unit to levy a sufficient
rate of taxation. And if this was what the local people wished, well
and good! The state was thus absolved from responsihility,

By omission from the United States Constitution, responsi-
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However, this was not the interpretation of the plaintiffs. In
April of 1990, based upon canstitutional claims, suit was filed in
Montgomery County Circuit Court by the Alabama Coalition for
Equity with the following Prayer for Relief:

1. A declaration that Amendment 111 to the Constitution of
Alabama violates the Equal Protection Clause of the Constitu-
tion of the United States;

2. A declaration that the funding structure for public education
in the State of Alabama violates Sections 1, 6, and 22 of the
Constitution of Alabama, which guarantees equal protection
of the law;

3. A declaration that the funding structure for public education
in the State of Alabama violates plaintiffs’ rights to equal pro-
tection and due process as guaranteed by the Fourteenth
Amendment of the Constitution of the United States;

4. A declaration that the funding structure for public education
in the State of Alabama violates plaintiffs’ rights as guaran-
teed by Sections 6 and 13 of the Constitution of Alabama,
which protects citizens against the deprivation of life, liberty,
or property, except by due process of law;

5. A preliminary and permanent injunction enjoining defen-
dants from implementing or maintaining, for any vear subse-
quent to the present fiscal year, any public school funding
system which perpetuates the unconstitutional inequities
described herein;

6. A permanent injunction requiring defendants to design, offer
to the Legislature for implementation, and maintain a consti-
tutional system of public school finance which assures equal
educational opportunities in local school systems without
regard to their wealth;

7. The retention of jurisdiction by this Court until defendants
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have designed and permanently implemented a school finance
system that assures equal educational opportunities in local
school systems without regard to their wealth;

8. Award of plaintiffs’ attorneys’ fees and costs from appropriate
sources, including any state funds created, increased, protect-
ed or benefitted as a result of plaintiffs’ efforts; and

9. Such other, further, and different relief as the Court deems
appropriate, necessary and proper, including supplemental
and general relief (ACE vs. Hunt, pp. 28-30).

A similar suit was filed in January of 19891 by attorneys pre-
senting claims for students with disabilities stvled as Harper vs.

Hunl. These two claims were consclidated for trial,

Order declaring Amendment 111 unconstitutional

Prayer for Relief first requested that Amendment 111 be
declared unconstitutional, and that the language of Section 256
of 1901 be declared in force. On August 13, 1991, Judge Reese,
granted a partial judgment that Amendment 111, Section 256
was “void ab initio and in its entirety under the Equal Protection
Clause of the Fourteenth Amendment to the United States Con-
stitution.”

The mandate of Section 256 of Alabama Constitution of
1901 is declared, and hereby is, in effect to the extent that
it provides: “The legislature shall establish, organize, and
maintain a liberal system of public schools throughout the
state for the benefit of the children thereof between the
ages of seven and twenty-one years (Order of August 13,
1981, p.2)."

Liability Order, March 31, 1993

Despite the arguments of the defendant in this case, Governor
Guy Hunt, that this litigation was an unnecessary intrusion of
the judiciary into executive and legislative matters, and that the
issue of funding should not be decided by a judge, Judge Reese
concluded that the judiciary did have the ultimate power in this
regard:

This is particularly true when, as in the instant case, the

evidence is clear that the legislative and executive branches

have repeatedly failed to address the problems of which the

plaintiffs complain despite many opportunities to do so

(Order of March 31, 1993, p. T7).

The Court neither taxes nor spends, but sisnply decides the
case before it, declares constitutional rights and, where
necessary, enjoins their violation, as it must in our consti-
tutional system (Order of March 31, 1993, p. T7).

Fiscal effects are controlled by “. . . policymakers, who estab-

lish budgetary and tax policy in the first instance, and who must
reckon the potential cost of unconstitutional acts in that balance
(Order of March 31, 1993, p. 78)." Judge Reese concluded that
the legislature cannot offer as an excuse budgetary excuses for
the failure to offer a social service in a manner consistent with an
individual’s constitutional rights. Such constitutional obliga-
tions cannot be avoided due to a lack of funding, Judge Reese
ruled for the plaintiffs on all constitutional claims.

SECTION 256: A Constitutional Right

Section 256, the constitutional statement in Article XIV, pro-
vides as follows: “The legislature shall establish, organize, and
maintain a liberal system of public schools throughout the state
for the benefit of the children thereof between the ages of seven
and twenty-one years." Judge Reese agreed with the plaintiffs
that “This provision is clearly mandatory . . . (Order of March 31,
1693, p. 81)."

The Court notes in particular that the duty imposed is a

state rather than a focal duty, rendering a defendant's

argument that localities are responsible for inadequate or

inequitable opportunities untenable as a matter of law
(Crder of March 31, 1993, p. 81).

This discarded the common argument of both the executive
and legislative branches to avoid fundamental changes in Alaba-
ma's system of public schools; that this is a local problem rather
than a state problem. Precedent for this conclusion was found in
a previous Alabama court decision in 1935: “Every public school
is a state school, created by the state, supported by the state,
supervised by the state, through statewide and local agencies,
taught by teachers licensed by the state, employed by agencies of
the state (Order of March 31, 1993, p. 82).” Judge Reese conclud-
ed that “Under these circumstances, there can be no question
that Alabama schoolchildren have an enforceable constitutional
right to an education as guaranteed by §256 (Order of March 31,
1993, p. 82)."

Another common argument has been that if there are funding
disparities, they are not the state’s responsibility but rather the
result of local mismanagement or local choice not to fund
schools (Order of March 31, 19583, p. 17). Judge Reese was not
persuaded by this argument:

Thus, the Court finds that state school funds are clearly
part of the problem, not part of the solution, and the state
simply cannot pin the blame for current funding inequali-
ties on local school revenues.

In any case, the distinction urged by defendant between
local and state funding for schools is an artificial one. By
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law, all public school taxes are state taxes, and all public
school funds are state funds, whether collected at the state
or local level {public school funds are state funds whether
they come from the state treasury or local taxation),

For this reason, the appropriate funds to consider in evalu-
ating state funds for education are funds raised for schools
from both state and local sources (Order of March 31,
19393, p. 23).

A final common argument in this regard is that federal funds
should be used in evaluating the relative disparity among school
systems. Judge Reese accepted the testimony at trial which
demonstrated that

... a large portion of this aid is used for non-instructional
purposes such as school breakfast and lunch programs.
Testimony at trial showed that much of the federal aid that
is employed for instruction is categorical aid, targeted
toward specific population groups (e.g., Indian education)
or programs (e.g., ROTC) (Order of March 31, 1983, pp.
14-15).

The inclusion of such funds in any equity analysis was further
discounted by the realization that “, . . these funds may be used
only to supplement, not to supplant, the public schools’ regular
program (Order of March 31, 1993, p. 15)." Judge Reese concluded:

Perhaps most importantly, the state of Alabama does not
collect or, for the most part, control these revenues, which
are not available to advance state educational goals but
rather serve (sometimes transitory) federal mandates. The
issue before the Court is whether the stafe meets constitu-
tional mandates in providing public schools, not the feder-
al government. Accordingly, the Court finds that plaintiff's
equity analyses are proper in excluding federal aid (Order
of March 31, 1993, p. 15).

Finally, Judge Reese referred to the effort placed by the legisla-
ture in creating Amendment 111, approved in 1956, which was
designed to modify the original education provision to eradicate
any implication of a constitutional right to a free public educa-
tion:

This Court will not presume that the legislature and the

people ratifving Amendment 111 did a futile act; clearly,

they believed, and this court agrees, that §256 guaranteed

Alabama schoolchildren a constitutional right to an educa-

tion—a guarantee which is now in effect (Order of March

31, 1993, p. 83).

Right To Equal Educational Opportunity

Was it the intent of the framers of the Constitution of 1901 to
pravide for equal educational opportunities for Alabama's
schoolchildren? The plaintiffs contended this was the intent.
Judge Reese cited a 1938 American Law Reports (A.L.R.) annota-
tion to define public or common schools “as meaning schools
which are free and open to all on egual ferms.” He noted “the
fact that public schools are to be provided throughout the state
for the benefit of the children thereof suggests that not just
some, but all children are meant to enjoy the advantages offered
by these schools (Order of March 31, 1993, pp. 84-85)."

Judge Reese further noted that the state “Supreme Court in
Tucker v. State ex rel. Poole, 165 So. 249 (Ala. 1935), reaffirmed
in a non-advisory opinion that the system of public schools man-
dated by §256 must operate in favor of all children equally
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(Order of March 31, 1993, p. 90)." Judge Reese concluded the
issue as follows;
Accordingly, the Court holds that Alabama's present system
of public schools violates the constitutional right of plain-
tiffs to equal educational opportunity as guaranteed by Al
Const., art. XIV, §256 (Order of March 31, 1993, p. 91).

Right To Adequate Educational Opportunity
Was it the intent of the framers of the Constitution of 1901 to
provide adequate educational opportunity for all students? The
plaintifis contended that this was the intent based upon the
inclusion of the term “liberal” in §256:
The Court accepts as the prevailing interpretation of “lib-
eral” at the time of the framing of the 1901 constitution
that offered by Dr. Harvey and Dr. Flint at trial as histori-
cally correct: “generous,” "bountiful.” and “broad-based” in
the sense of preparing one for future citizenship (Order of
March 31, 1993, p. 94).

This Court finds that the "ordinary meaning” of these
words, “common to the understanding at the time of its
adoption by the people,”...is a system of public schools that
is generous and broad-based in its provision of educational
opportunity and that meets evolving standards of educa-
tional adequacy (Order of March 31, 1993, pp. 94-95).

Judge Reese concluded that “the state of Alabama has a strong
historical commitment to education that it has expressed with
increasing force in each of its six constitutions (Order of March
31, 1893, p. 97)." The text of history of §256 created the opposite
of the weak right to a education, nearly devoid of substantive
content, as suggested by Governor Hunt;

To the contrary, the Court finds the Alabama constitu-
tion's education guarantee is one that accords school chil-
dren of the state the right to a quality education that is
generous in its own provisions and that meets minimum
standards of adequacy (Order of March 31, 1933, p. 98],

The Court, after careful consideration of the text, history,
and purpose of §256, and the expert evidence and the
record in this case, concludes that $256's mandate of a
“liberal system of public schools” dictates certain stan-
dards of adequacy for Alabama schools, as set forth in the
Court's order (Order of March 31, 1853, p. 100).

Judge Reese summarized “that the education provided to plain-
tiffs is not adequate to meet the requirements imposed upon the
state by §256 and is therefore not in conformity with the Alabarma
constitution (Order of March 31, 1993, pp. 100-101),

Equal Protection

The plaintiffs alleged that equal protection standards should
apply to the state system of public schools. The combination of
§%1, 6, and 22 of Article I, Constitution of Alabama 1901, act to
guarantee the citizens of Alabama equal protection under the
laws. While Federal equal protection jurisprudence has tradition-
ally employed three levels of scrutiny {(strict, intermediate, and
rational basis), Judge Reese employed a ruling of the Alabama
Supreme Court that states “are not compelled exactly lo corre-
late their standards of review of the ‘three-tiered scrutiny'
employed by the federal courts...(Order of March 31, 1993, p.
102). Judge Reese concluded:

In any event, this Court holds that the Alabama system of
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public schools fails to provide plaintiffs the equal protec-
tion of the laws under any standard of equal protection
review. For the reasons set out below, the Court holds that
plaintiffs are entitled to strict scrutiny of the differential
treatment at issue here. The Court also reviews the chal-
lenged inequalities under the more deferential standard of
mere rationality. In each instance, the result is the same:
the present system of public schools in Alabama cannot
survive equal protection scrutiny (Order of March 31,
1993, pp. 102-103).

Given the history and text of Alabama's education article,
the Court determines that the right to education in Alaba-
ma is fundamental under any of these criteria (Order of
March 31, 1993, pp. 103-104).

Given the conclusions regarding the constitutional issues
raised to this point, Judge Reese then addressed the claim of
plaintiffs that public education in Alabama is a fundamental
right: “... the Court finds ample additional evidence of the funda-
mental character of the right to education in the constitution,
laws, history, and practice of the state of Alabama (Order of
March 31, 1993, p. 104)."

An issue raised by the defendant was that public education
could not be considered a fundamental right in light of the deci-
sion in Abramson ¢. Hard in 1934, in which public education
was classified as a non-essential function of state government.
This issue was discounted by the Court:

However, the question of whether education is constitu-
tionally fundamental does not depend upon whether or not
public school appropriations were held to be subject to
proration under a budget statute, in a case decided by five
members of the bar sitting as a special court in which nei-
ther $256 nor equal protection claims were raised (Order
of March 31, 1993, p. 105).

The Court concluded “that education is a fundamental right
under the Alabama constitution (Order of March 31, 1993, p. 108):"

Because education is a fundamental right under the Alaba-
ma Constitution, the stark inequities in educational oppor-

tunity offered schoolchildren in this state must be justified
under strict scrutiny by a compelling state interest to pass
constitutional muster (Order of March 31, 1993, p. 109).

As discussed supra, the interest in local control asserted by
the Governor—that is, local autonomy to secure the level
of education that citizens desire for the children in their
districts—is actually defeated, rather than promoted, in
many poorer school systems in Alabama by differentials in
school funding (Order of March 31, 1893, p. 110).

Accordingly, the Court holds that no matter what standard of
equal protection review is employed, the present system of
public schools in Alabama violates the Constitution of Alaba-
ma Article I, §§1, 6, and 22 (Order of March 31, 1993, p. 112),

Duie Process

The plaintiffs further raised the issue of adeguacy, claiming
that inadequate educational opportunity violated due process
protection. Judge Reese agreed that a claim for due process pro-
tection could be made under our state Constitution:

It is well-settled in this state that when the state deprives
citizens of liberty for the purpose of benefitting them with
a service, due process requires that the service be provided
them in an adequate form (Order of March 31, 1993, pp.
112-113).

There was no question regarding the fact that “The state of
Alabama deprives students of their liberty by requiring them to
attend school under penalty of law (Order of March 31, 1993, p.
113)." Judge Reese concluded: *. . . Alabama schoolchildren have
a due process interest or entitlernent with respect to public edu-
cation under Alabama law (Order of March 31, 1993, p. 114):

Plaintiffs have established that many Alabama schoolchil-
dren are deprived of their state law entitlernent to public
education arbitrarily and without any constitutionally suf-
ficient justification in violation of due process {Order of
March 31, 1993, p. 115).

Special Education Claims
With regard to special education claims made by the Doe
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plaintiffs in Harper vs. Hunt, the Court emphasized “. . . that
schoolchildren with disabilities have the same constitutional
right to an equitable and adequate education as all other
schoolchildren in Alabama (Order of March 31, 1993, p. 115).
Judge Reese ruled in favor of the these plaintiffs on their two
unique claims;
{1) that children with disabilities are deprived of their
statutory right under Ala. Code §§16-39-3 and 16-39A-2 to
an appropriate education and special services, and (2) that
the Alabama system of funding for special education is
irrational and violates the due process clause of the Alaba-
ma constitution (Order of March 31, 1993, p. 115).

Conclusions

In concluding, Judge Reese recognized the importance in the
case of the delicate balance among the judicial, executive, and
legislative branches of government under the doctrine of separa-
tion of powers. Little argument had been made between defen-
dants and plaintiffs as to whether deficiencies actually existed in
Alabama’s public school system which required additional funds.
Judge Reese concluded:

The real issue here is whether these deficiencies and condi-

tions rise to the level of deprivations of constitutional and

statutory rights. In the opinion of the Court, they do

(Order of March 31, 1943, p. 122).

Therefore, it is ORDERED, ADJUDGED and DECREED as

follows:

1. That, pursuant to Ala. Const, art 1, §§1, 6, 13, 22 and art. XIV,
§256, Alabama school-age children, including children with
disabilities, have and enjoy a constitutional right to attend
school in a liberal system of public schools, established, orga-
nized, and maintained by the state, which shall provide all
such schoolchildren with substantially equitable and adequate
educational opportunities;

2. That the essential principles and features of “the liberal sys-
tem of public schools” required by the Alabama Constitution
include the following:

(a) It is the responsibility of the state to establish, organize,
and maintain the system of public schools;

(b)the system of public schools shall extend throughout
the state;

(c)the public schools must be free and open to all
schoolchildren on equal terms;

{d)equitable and adequate educational opportunities shall
be provided to all schoolchildren regardless of the
wealth of the communities in which the schoolchildren
reside; and

(e) adequate educational opportunities shall consist of, at a
minimum, an education that provides students with
opportunity to attain the following:

(i) sufficient oral and written communication
skills to function in Alabama, and at the
national and international levels, in the com-
ing years:

(ii) sufficient mathematic and scientific skills to
function in Alabama, and at the national and
international levels in the coming years;
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{iii) sufficient knowledge of economic, social, and
political systems generally, and of the history,
politics, and social structure of Alabama and
the United States, specifically, to enable the
student to make informed choices;

{iv) sufficient understanding to governmental pro-
cesses and of basic civic institutions to enable
the student to understand and contribute to
the issues that affect his or her community,
state, and nation;

fv) sufficient self-knowledge and knowledge of
principles of health and mental hygiene to
enable the student to monitor and contribute to
his or her own physical and mental well-being;

(vi) sufficient understanding of the arts to enable
each student to appreciate his or her cultural
heritage and the cultural heritages of others;

(vii) sufficient training, or preparation for advanced
training, in academic or vocational skills, and
sufficient guidance, to enable each child to
choose and pursue life work intelligently;

{viii) sufficient levels of academic or vocational
skills to enable public school students to com-
pete favorably with their counterparts in
Alabama, in surrounding states, across the
nation, and throughout the world, in aca-
demics or in the job market; and

{ix) sufficient support and guidance so that every
student feels a sense of self-worth and ability to
achieve, and 50 that every student is encouraged
to live up to his or her full human potential.

3. That, pursuant to Ala. Code §16-39-3 and 16-39A-2, Alabama
schoolchildren with disabilities aged 3-21 have the right to
appropriate instruction and special services;

4. That the present system violates constitutional and statutory
rights of plaintiffs;

5. That the state officers charged by law with responsibility for
the Alabarma public school system, are hereby enjoined to cre-
ate a system of public schools, that provides equitable and
adequate educational opportunities to all school-age children,
in accordance with constitutional mandates of Ale. Const. art
XIV, §and 256; art. [, §%1,6,13 and 22; and to provide appro-
priate instruction and special services to children with disabil-
ities aged three through twenty-one pursuant to Ala. Code
£816-39-3 and 16-39A-2;

6. That this matter is sef for status conference on 9th day of
June, 1993, at 8:30 a.m. for the purpose of establishing the
procedures and timetable for determination of an apporpriate
remedy in this case,

Without appeal, this Order was certified as final.

Remedy Order of August 22, 1993
The system of public education in the State of Alabama
shall be funded sufficiently to enable all public schools to
fully achieve Constitutional and statutory standards of edu-
cational equity and adequacy, including all components of
this court order (Order of August 22, 1993, p. 17).
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Remedy involves three aspects of Alabama's school funding
system which are listed in order of priority. The first is equity,
the fundamental basis of the lawsuit. The second is adequacy: by
no measure are funds currently adequate to implement statutes
and regulations in place or to meet regional or state funding
standards. The third is the new programs which are required to
be funded by the Order. All issues ultimately revolve around
equity, which should mean adequately funded programs for all.

Equity, unfortunately, could devolve in equalizing poverty
unless new revenue sources
are found for public schools
{Robin Hood). New funds
are necessary to equalize
and hold-harmless the
wealthier systems. Irrespec-
tive of the programmatic
offerings which may be
mandated in the Order or
deemed necessary by politi-
cians (ex., 8.B. 75, Regular
Session, 1994), little will be
wcomplished without addi-

tional resources. Adequacy State
and equity are statutory Flat Grant Rtgenues
issues, For the most part, Per Pupil

maodifications in governance (Weighted or Unweighted)
and programs can be
accomplished by regulation
and should not distract
attention away from the cru-
cial funding issues.

The funding deficiencies
found by the Court, in addi-

Increasing Wealth of Local School Systems ———e
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4. Locally collected taxes...shall be levied in school taxing dis-
tricts that are coextensive with entire local school systems
(p. 17):

Authorization for local school system taxes...shall be uni-
form, so that all school systems have equal access to their
respective tax bases...(p. 18);

6. Defendants shall develop a method for determining what
level of funding is necessary to provide an adequate educa-
tion ...(p. 18.);

7. ...fringe benefits for
state and local school
employees ...shall be
equalized by incorpo-
ration into the foun-
dation program (p.

wn

8. ...shall use the pupil,
rather than the teach-
er unit, as the unit for
measuring the fund-
ing needs of local
school systems and
allocating funds to
address those needs
(p. 18);

9, The funding system
shall take into consid-
eration high cost fac-
tors such as sparsity
and geographical iso-
lation ...(p. 19);

10. A weighting system

Local

Increasing Weallh of Local Schoo! Systems —— e

tion to inadequacy, includ-
ed the following:
(1) the lack of a reasonable required local taxation at a standard rate;
(2)the creation of matching grant programs by the state which
reward local tax effort and wealth;
{3) the lack of an adjustment for wealth in the allocation of state
funds; and
(4)the lack of uniform access to local taxation at the maximum
rate by tax allowed in other local school systems (tax reform is
inevitable in a sound program of school finance).
Achieving equity would be a relatively simple manner if the State
assumed full responsibility for funding schools and abolished—
or strictly uniformly limited—taxation at the local level, This is
not a realistic possibility as a possible outcome is overall dimin-
shed revenues for public schools.
What are the required elements of a Constitutional system?
The Order defines these elements as follows:
1. The State shall establish a foundation program that shall
operate to assure all children an adequately funded educa-
tion (p. 17);
2. School funding, both among schools systems and among
schools within school systems, shall be equitable (p. 17);
3. ...shall require a uniform local tax effort equalized by the
State so that every school child shall receive an adequately
funded educational opportunity...(p. 17);
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shall be developed for

.ostudents whose
education is demonstrably more expensive ...(p. 18);

11. Transportation shall be funded as an item . . . outside the
foundation program (p. 19);

12. All students in the state shall be provided with adequate
textbooks ...(p. 13); and

13. Funds shall be provided for the ongoing soundness and
adequacy of educational facilities in Alabama (Order of
August 22, 1993, p. 19).

The Current statutes: a flat grant program?

The defendant argued the State operated a flat grant program
as appears in Figure 1; that the state was neutral in the alloca-
tion of state funds for public schools. The plaintiffs countered
this argument by demonstrating this to be a matching grant pro-
gram, due to the large number of appropriation line items based
upon numbers of employees rather than on numbers of students
(see Appendix 1 on page 367). These tend to reward wealth and
effort through a matching grant program, Low taxable wealth
local school systems, even with significant rates of local taxation,
simply cannot compete for these grants. Implementing a flat
grant program which allocates only on the needs of students
would be a significant first step toward equity. Allocation of
funds should be based upon students and their needs rather than
on number of employees,
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Given a flat grant program, other equity issues regarding local
taxation remain: (1) if local taxation is utilized. it must be uni-
formly required at the local level; and (2) if local taxation is uti-
lized, each local school systern must have the same right to lewy
the type and rate of tax authorized any other local school system.
These requirements exist independently of the type of finance sys-
tem employed and must be accommadated through a constitu-
tional amendment, the linchpin of achieving equity in Alabama
for both students and for taxpayers, Required disparate rates of
local taxation will be unconstitutional under the Liability Order.

Equity increases in a flat grant program as the amount of per-
missible local taxation decreases. A flat grant program is most
equitable when no local taxes are permitted and the state
assumes the full cost (no local tax leeway). Allocation can either
be based on an equal amount per pupil (unweighted) which
assumes that all educational needs are normally distributed or
on an equal amount for students equally situated (weighted).
The first case produces
horizonal equity—Ilike
amounts for all students.
The second case produces
verfical eguity—like
amounts only for students
with similar educational
needs. In either case, the

taxable wealth of local
i

e —— =
Figure 2

DIAGRAM OF FOUNDATION PROGRAM
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for constitutional approval. A totally new foundation program is
not a necessity; the 1935 statutes can be updated. The question is
whether another type of modern school finance program, such
as power equalization, is precluded by this order. Irrespective of
the type of program, two policy issues must be addressed by the
legislature;

(1) What shall be the magnitude of the foundation program?

and
(2) How much of the cost shall be assumed at the local level?
What is a foundation program?

A foundation program is a state guarantee of equal access to a
minimum (adequate) level of revenues for each pupil. A state
could fully fund this minimum level of revenue or it could
impose upon each local school system a reguired local share or
tax effort by rate. The yield of this required local share or effort
for each local school system depends on its taxable wealth or tax
capacity. Commonly, the
assessed property value per
pupil is the wealth measure
of wealth used. The required
local share is the amount of
revenue raised from a prop-
erty tax with a statewide uni-
form millage rate (tax rate
per $1,000 of assessed value)
(US ACIR, December 1880,

school systems must play a
restricted role in the deter-
mination of total funds
available,

Two problems make this
type of solution unlikely in
Alabama. The first is that to
achieve equity, local taxes
would have to be abolished.
Without even considering
the constitutional issues
involved, it would appear
foolhardy to abolish cur-
rent ad valorem taxes (his-
torically underutilized) at
the local level, when it is so
difficult to levy them in the
first place. The second is
that the Order specifically prescribes the use of local taxes in a
foundation program.

The issue: a new stale aid program?

Programs of state aid to local school systems are classified as
either a foundation program or a power equalization program,
Usually no such program is “pure”, State aid programs may use a
combination of these in addressing special circumstances. A
foundation program can become, for example, a flat grant pro-
gram when the required local taxation approaches zero. A power
equalization program can become essentially a foundation pro-
gram as required local taxation increases and guaranteed spend-
ing increases.

The Remedy Order requires a foundation program which the
legislature must implement statutorily and for which, in the case
of required local taxation, must present to the voters of the state
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p. 19),

The tax effort required to
produce the local share of
the foundation spending
level is the same in each
school system, irrespective
of its property wealth per
pupil {equity for laxpayers).
Because the state contribu-
tion equals the difference
between the foundation rev-
e¢nue guarantee and the
required local share or
effort, state aid is greater for
less wealthy districts where
taxing at the statewide rate
generates a smaller local
contribution. In most states with foundation programs, local
school systems may augment the minimum (adequate) level of
spending with optional local tax revenues or local leeway (LS
ACIR, December 1990, p. 20). This is seen in Figure 2.

The amount of state aid that a local school system receives is
calculated as follows:

State * Number = (Foundation * Number! - (*ate X Valuation
where: S= the level of state aid per pupil;

N = the number of pupils;

F = the foundation level of revenue per pupil;

r = the tax rate that each system must lewy; and

V = the total value of property in the system.

The product (rV) is the local share or effort in a foundation
program (LS ACIR, December 1990, p. 42).

Allocation by a teacher unit basis rather than by a pupil unit
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Figure 3

THE ALABAMA MINIMUM FOUNDATION PROGRAM, 1935
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may in fact be a preferable procedure to meet student and system
needs (both units are common in foundation programs). Cur-
rently, any planned education reform in Alabama contains stan-
dards regarding class sizes. To accommodate such standards, it is
logical to consolidate those costs associated with funding a class-
room into an allocation unit. Allocation by teacher units is predi-
cated upon a student's educational needs. The obvious
mathematical equivalency between a teacher unit and a per stu-
dent unit is the ratio of the consolidated costs to the number of
students (student/teacher ratio) these costs will serve. This ratio
should vary by grade and so should required costs.

The Alabama Minimum Foundation Program of 1935

The Alabama Minimum Foundation Program created in 1935
was based on the factors shown in Figure 3. Funds were allocat-
ed on the teacher unit basis, one teacher unit for each 28 pupils
in average daily attendance statewide (Note: teacher unit implies
all costs necessary to support the teacher unit, not just a salary
for a teacher). The State Board of Education was statutorily
authorized to adjust this divisor nominally for certain conditions
such as sparsity of population where a remote local school need-
ed a teacher even if there were fewer than 28 pupils in ADA, This
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was and is an effective adjustment for problems associated with
school size, whether a function of sparsity, geographical isola-
tion, or density. In addition, the modification of this divisor in
FY 1988-89 (the Smith Bill) to vary by grade level effectively
added grade level weights to our current foundation program.

Each school system’s allocation is on a per pupil basis adjusted
for class size. The teacher unit consolidates costs for salaries,
funds for support services entitled “other current expense,” and
funds for capital outlay. These cost factors were to be adjusted by
the State Board of Education on an annual basis. Funds for
transportation, the fourth cost factor, were provided for those
school systems which met state requirements to operate at state
expense a school transportation system,

The determination of the required local share or tax effort in
the 1935 statute is common today; local taxes would be included
in the foundation program—the ad valorem tax—and would be
uniform statewide. Each local school system’s required tax effort
was 5.0 mills of the 7.0 mills of local ad valorem tax required to
be levied. This was each local school system’s share of one half of
one percent of total assessed state valuation (5.0 mills). The
wealth index created in 1935 was the assessed valuation index.
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Revising the Alabama Minimum Foundation Program

The Foundation Program concept is still the most commonly
utilized state aid program in use today (AEFA, 1988; ECS/NCSL,
1988: NEA, 1987). Yet it may not be the only aid formula in all
cases as other components (tiers) such as a guaranteed tax yield
program may be used in conjunction with the foundation pro-
gram. As education developed in Alabama after 1935, two pat-
terns developed which limited the equity provisions of the
foundation program. The first was the disconnection of the cal-
culation of the required local share or effort; the second was the
appropriation of general school aid funds outside of the founda-
tion program as categorical aid. These categorical aid programs
have been of two types.

The first type consists of components which should be includ-
ed in the foundation program, such as teacher units to reduce
class size or funding for fringe benefits. The second consists of
programs which are properly categorical aid and which do not
necessarily represent a general per pupil allocation to each local
school system (ex., special education and vocational education).
Transportation is of this second type and should be allocated
outside the foundation program as ordered: “Transportation
shall be funded...outside the foundation program (Order of
August 22, 1993, p. 19)."

Funding for school facilities is a major problem. The Mini-
mum Program concept includes capital outlay as a cost factor
because it was properly assumed that each local school system
would have to bear major responsibility for its capital outlay
needs and that the building program should be equalized
through the foundation program (statewide bond issue for
school buildings is a relatively recent phenomena). Judge Reese
has ruled that “Funds shall be provided outside the foundation
program that will eliminate identified deficiencies in school facil-
ities within five (5) years ..." This undoubtedly refers to past defi-
ciencies. In addition, “Funds shall also be provided for the
on-going soundness and adequacy of educational facilities
...\Order of August 22, 1993, p. 19)." “On-going soundness”
requires current revenues, not sporadic bond issues.

Judge Reese may have anticipated two different funding mech-
anisms for capital outlay:

The funding system for eliminating deficiencies in facili-
ties and for new construction shall be equitable and shall
take into account: the current state of buildings, the exist-
ing capital debt services and tax capacity of local school
systems (Order of August 22, 1993, pp. 19-20).

Accomplishing this indicates that equity funding, analysis of

facilities deficiencies, and new bond issue proceeds should all be
addressed simultaneously, and their purposes and long-term
implications carefully integrated.
Categorical Aid Programs

Funding that is targeted for specific categories of students
implies full state assumption of costs, such as transportation,
outside the foundation program. The weighting svstem required
by Judge Reese for special education, at-risk, and vocational edu-
cation may suggest allocation as categorical aid (Order of August
22, 1993, p. 18). By removing these from the foundation pro-
gram, local school systems proportionately bear only the cost of
the general school aid program; programs which are not general
in nature are best assumed 100 percent by the state. The inci-
dence of such educational needs is directly a state problem, not a
local problem (ex., catastrophic costs in special education).

Required local share or effort

Required local effort was defined in 1935 as the yield of 5.0
mills of ad valorem tax. This has not been updated to reflect the
increased levies authorized generally or the selective local levy
authorizations. Whereas in 1935 the required local taxation was
7.0 mills (the total then with statewide authorization), the maxi-
mum authorized today is approximately 53 mills (with 15 mills
authorized statewide). School systems may not levy all ad val-
orem taxes available. A foundation program’s equalization is lim-
ited when a local school system'’s total access to local revenues is
not caleulated in the formula. The greater the variance between
the required local share or effort and the maximum local levy,
the less the equalization, Given that the range of ad valorem
levied for school purposes has increased from 7.0 mills in 1935
to approximately 53 mills in 1993, the simple average of this
range, or 30 mills, could be required of all local school systems
{requires linchpin constitutional amendment). As the required
number of mills decreases, equity decreases. Conversely, as the
required number of mills increases, equity increases.

Another development since 1935 has been both the statutory
authorization of the local sales tax (including franchise, excise
and privilege license taxes) for school purposes and its
widespread utilization. To increase the equalization effectiveness
of a foundation program, it must take into account the common
local tax base approved to fund schools, Given that over 75 per-
cent of local school systems today use the sales tax (average one
cent), some standardization of its incidence should be developed.
This could be accomplished by statutorily levying a uniform local
one cent sales tax for school purposes, which becomes a part of
the required local share of effort. The sales tax wealth of a local
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school system becomes it's share of a uniform local one cent
sales tax; for sales taxes the measure of wealth becomes the Sales
Tax Index. Should other taxes be made available to local school
systemns, such as the income tax, a similar wealth index could be
constructed.

There is difficulty in measuring the vield of taxes other than ad
valorem tax on the basis of ad valorem tax yields. In Alabama,
property wealth is its appraised or fair market value. Much prop-
erty currently escapes the appraisal process due to tax abate-
ments and is unrecognized as wealth. Additionally by
Amendment 373 (the “Lid Bill), all property is discounted by an
assessment ratio into four classes. The statewide average of these
classes is about 17 percent. Finally, the application of exemp-
tions (homestead, current use) means that less than 17 percent
of property wealth is reflected in the tax vield.

On the other hand, taxes such as the sales taxes are based
upon the 100 percent value of the transaction, with relatively few
exemptions provided. While an ad valorem tax tends to under-
state the wealth of the local school system, measuring the vield
of other taxes—particularly the sales tax—in terms of the ad val-
orem tax tends to overstate the tax effort involved. Given Alaba-
ma's current tax system, it is difficult to fairly equate capacity,
effort, and yield. The most practicable way to do this is through a
uniform local tax levy.

Other issues such as the appropriations to local school systems
by their respective city councils and county commissions may
need to be considered in determining required local share. Taxes
which are uniquely available to certain local school systems and
denied to others such as the gasoline tax and federal impact aid
also require review.,

Required local taxation versus required local effort

Required local taxation means that a standard rate of local tax-
ation is required for participation in the foundation program.
This has historically been 7.0 mills. However, the state has
assumed that some of this required local taxation should be
available for strictly local educational purposes, particularly capi-
tal outlay. Therefore, the chargeback or required local effort was
only determined to be 5.0 mills. This means that only 5.0 of the
7.0 mills thus required was considered to be available to fund
state educational purposes. Stated another way, the only amount
the Legislature could spend in the appropriations bill was 5.0
mills of required local effort. The other 2.0 required mills were
unrestricted reguired focal faxation as was any additional local
tax levy (local leeway).

An important issue for careful evaluation in any revised or new
foundation program is whether the required local effort shall be
100 percent of the required local taxation, If the amount is 100
percent, then local boards of education have no flexibility in local
education matters over and above the minimum (whether it is
called minimum or adequate is immaterial—it is still the mini-
mum required by the state). If a local governing body has been
unwilling to tax itsell up to whatever shall be required as local
taxation, it doesn't seem realistic that once this new minimum
levy is in place that there will be great interest in levying addi-
tional taxes for local purposes, particularly to pay for a building
program. In fact, many local taxes currently levied—some as
school taxes, some as city or county taxes—are pledged or ear-
marked for retiring bond issues. How can the tax vield of these
levies be counted as being available for state educational purpos-
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es such as lowering student/teacher ratios? It will be important
for state lawmakers and educators to determine a required local
effort that is fess than the required local taxation in order to rec-
ognize the validity of any pledges and to leave local flexibility for
educational programs or for capital outlay.

Court-ordered new programs

Other new programs ordered by Judge Reese include a system
of school rewards for successful performance (p. 7), substantial
staff development (p. 9), extra staff days, (p. 9), targeted compen-
satory assistance (p. 10), a state plan including funding to mini-
mize non-school barriers to leaming (p. 11), an early childhood
development program for disadvantaged four-year olds (p. 11),
preschool services for three to five vear olds with disabilities (p.
11), adequate instructional supplies (p. 13), technology acquisi-
tion, support, maintenance, and staff development (p. 13), and
staff development in special education (Order of August 22, 1993,
p. 14). These are new costs to the State. Equity is not effected
with these programs funded outside the foundation program.

Limilations of a Foundation Program as described
Troublesome aspects remain in reviving Alabama's foundation
program which are perhaps unique to Alabama.

(1) The first is that without a statistically significant chargeback
many local school systems have built an infrastructure based
upon an extra cost subsidy from the state (example, fringe
benefits) and an assumption that everything levied at the
local level is for local purposes. The concept that some or all
local revenues could be subsumed by a chargeback and, in
effect, captured by the state to pay for educational expendi-
tures currently directly funded by the state is a politically—
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and financially—difficult issue. Somehow, the concept of a
hold harmless clause on some combination of state and local
resources on a per student basis is required in the Order (p.
19), but its implementation scheme has not been declared.
The second issue is local indifference to the financial plight
of schools and the lack of a true incentive for levying taxes,
even those currently authorized. Local boards of education
do not have taxing authority as in some other states,

Equity funding requires substantial new tax revenues, unless
the plan is to reallocate current educational funding. The plain-
tiffs argued from the beginning that the intent was to level up,
not down. In addition, a hold-harmless provision apparently pre-
cludes reallocation of current revenues (Robin Hood). Therefore,
what is the source of new funding to supplement less affluent
local school systems? Where is the incentive to levy new local
taxes for schools? Systems currently levying substantial local
levies have understood that excess local revenue (local tax rev-
enue derived strictly from a tax rate in excess of any proposed
state required local taxation) could be used to offset proposed
reductions in state allocations or redirected to new state require-
ments. The implementation of a chargeback in a foundation pro-
gram is a painful transition for local school systerns which have
implemented a lawful educational program in full compliance
with state statutory and administrative code provisions. This
scherme which allowed these local school systems to prosper at
the detriment of others has its antecedent in 1938 and in succes-
sive state officials who have been unwilling to address the defi-
ciencies which have existed. The Order requires standardization
of school system taxes:

Authorization for local school system taxes (rates permit-
ted, kinds of taxes authorized, etc.) shall be uniform, so that
all school systems have equal access to their respective tax
bases, and sufficient taxing authority to participate fully in the
State funding system ...Order of August 22, 1993, p. 18).

The resolution of the chargeback awails the linchpin constitu-
tional amendment.

(2} Alabama has designated education as the one function of
state government whose implementation is subject to local
aspiration. When state government was reorganized in
1932, the Brookings Institution Repori lamented that local
voters were given the right to reject tax levies uniquely for
education, the most important function of government.
This local indifference may actually be voter expression of
distrust of the governmental process, Initiative and recall is
niot allowed in Alabama. The closest to this is a vote on a
local school ad valorem tax. Given these circumstances and
the realization of tax levying authority by local boards of
education in other states, Alabama’s school finance plan
miay have to reflect significant peculiarities to Alabama.

Judge Reese has also ordered adequate funding:

Defendants shall develop a method for determining what
level of funding is necessary to provide an adequate educa-
tion...(Order of August 22, 1993, p. 18)."

If the methodology is absolute adequacy, adequacy will be
measured against statutory and regulatory standards for the
operation of schools; if relative adeguacy, the spending level of
other states will become a benchmark. This will represent a
major policy decision for the state. In a foundation program, the
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application of a chargeback effectively resorts local funds, reallo-
cating upon need. Granted, a hold harmless should be instituted.
Howewver, the focus becomes less for adequacy and equity and
more on winners and losers, Balancing adequacy and equity will
become a difficult issue, If the burden of instituting equity is
through a financial aid program in which equity funding is iden-
tified as an “add-on,” its cost and impact would be more clearly
visible to educators and policy-makers, This might promote ade-
guate funding more readily. That may be one advantage of a
power or percentage equalization program,
The Percentage Equalization Program

In simplest terms, a percentage equalization program means
that each mill levied in a local school system should produce the
same number of dollars of total school revenue per mill per pupil
(weighted or unweighted) in every local school system (Burrup,
et. al, p. 250). Such a program uses the concept of a State Aid
Ratio (SAR) which defines a mathematical relationship between
state and local revenues:

State Aid Ratio (SAR) = 1 - kife/FC)

where:
fe = per unit fiscal capacity of the local school system;
FC = per unit fiscal capacity of the state; and
k = constant selected by state (less than 1)

The State Aid Ratio on a per unit basis (teacher unit or weight-
ed pupil unit) determines the state aid allocation for each of
these units and is a function of local tax capacity, tax effort, and
state assumption of cost. To determine the amount of state aid,
the SAR is multiplied by the level of expenditure required by the
state. Obviously, if the state mandates the total per unit expendi-
ture deemed adequate, the percentage equalization formula has
the characteristics of a foundation program. The smaller the
constant k is, the greater the cost of the program to be assumed
by the state and more if left to local tax resources (AEFA, p. 5).

If the state does not specify what the minimally adequate
expenditure level is to be for each local school system, then this
type of percentage-equalization program becomes a District or
System Power Equalization Program and simply assumes the
characteristics of the Guaranteed Tax Yield/Base Program (ASFA,
p. 5). This is a state guarantee that each local school system will
have the ability to generate the identical revenue on a per stu-
dent basis for a given tax rate, It does not matter whether this is
called a Guaranteed Tax Base (GTB) or a Guaranteed Tax Yield
(GTY) because of the convertibility of tax base to vield as follows:

Yield = Rate x Base

These programs are conceptually similar as the state fiscally
neutralizes the effects caused by wealth or fiscal capacity in local
school systemns (AEFA, p. 5).
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Once the state determines the tax rate that it will allow to be
counted in this matching grant program and the yield on a per
student basis that it will guarantee, the state allocates to each
local school system the amount of revenue that will be necessary
to bring the vield of the local tax on a per student basis up to the
state guarantee, For example, if the state guarantee for a given tax
rate is 1,000 per student and the local tax vield for the given tax
rate per pupil is $200, then the state matching grant is $800. For
equity, the guaranteed yield needs to be 100% of the highest
yvielding local school system
in the state on an annual
basis. This is the principle
incorporated in the mediated
settlement for FY 1494-95,

A two-tier proposal: flat
grant and guaranteed tax
yield

While not uniquely a
foundation program, a two-
tier school finance program
for Alabama could meet all
of Judge Reese's require-
ments (see Figure 4). For
Tier I, a flat grant on a
weighted per pupil basis
provides an equal amount of
state revenue to each stu-
dent equally situated. This
flat grant most closely
resembles what Alabama
currently provides through
state funding and should
contain the cost factors of a
foundation program (this
will be in fact a foundation
program with the charge-
back equal to zero). Tier 11
of the funding formula
could be a guaranteed tax
vield program based upon
required local tax taxation (the linchpin constitutional amend-
ment) for all local school systems calculated at 100 percent of
the yield of the highest-yielding school system of the state, This
will have the financial impact of a foundation program with a
chargeback, but eliminates the need for a “hold-harmless” pro-
vision and negates the fear that current revenues will just be
redivided. The additional optional local taxation was presumed
to be in existence with a foundation program as it was not pre-
cluded in Judge Reese's Order. Mathematically, the same result
is obtained with a different set of funding principles.

Outside of this equalized state funding program would exist
those categorical aid programs (line itemn appropriations) which
are defined as being full state assumption: special education,
vocational education, at-risk students, transportation, pre-school
programs, etc. Treating these as categdorical aid programs neither
enhances nor diminishes equity, since they represent only spe-
cial needs of students.

This type of program places the state in financial partner-
ship with each local school system, allowing the financially
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Increasing Wealth of Local School Sysiems
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Figure 4

DIAGRAM OF A TWO-TIER PROGRAM:
FLAT GRANT PLUS
GUARANTEED TAX YIELD

Tatal State & Local Revenues Per Pupi] ———— |
Required
Local
Taxation
Per Pupil

Tier 11

weakest local school system to offer the same quality of pro-
gram as wealthier ones and to make the same kind of local
funding decisions as made by the wealthier ones. This partner-
ship may cease once the local school system's local levy
exceeds the state mandate. Or the state may choose to place a
premium on additional local taxation of a specific type (ad val-
orem for example) and institute a tax policy by expanding the
guaranteed tax yield beyvond the level of required local taxa-
tion. A rational fear may be that local determination of local
levy could be so high as to
deplete available state
funds. However, the state
is free to dictate, within
the boundaries of consti-
tutional requirements,
just how far the partner-
ship extends. Another
option available to the
state besides open-ended
or capped is reduced
equalization in which suc-
cessive mills levied bevond
those required are equal-
ized at a diminishing rate

) of return, a sliding scale

Optional (Burrup, et. al., pp. 250-
Local 252). In any case, it seems
Taxation unlikely that any local

Per Pupil governmental unit will
undergo excessive taxa-
tion.

A value of this program
in terms of tax increases at
the state level {adequacy)
is that for such a program
to exist, a separate fund
should be created in the

state treasury for the pur-

Increasing Waallh of Local School Systems

pose of Tier IL This fund's
revenue requirements
would be based upon the equity and adequacy decisions made
by the legislature. All would clearly see where funds are placed
by priority: new program initiatives or equity funding of the
general school aid program.

Conclusions

Alabama's Minimum Foundation Program law of 1935 can
with revision accommodate the modern instructional world and
provide for adequacy and equity. Whether the revision is major
or minor, the two basic problems described above must be
solved. (1) How much and what type of required local effort shall
be considered in the equitable application of the foundation pro-
gram? (2) What shall be the magnitude of the foundation pro-
gram; will it encompass all the categorical aid programs defined
as necessary in the past to operate the schools: and are these rev-
enues adequate. The critical problem to face school finance
reform is access to revenues at the local level and the state level,
No finance program will meet Judge Reese's Order without rea-
sonable local taxation. Nor will any such program reach equity
and adequacy without significant new state revenues. The lawsuit
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was instituted on the basis of adequacy and equity, not unspeci-
fied school reforms.

This can be accomplished with a pure foundation program or a
pure power equalization program. Or it can be accomplished by
a combination of the two. In such a combination, the foundation
program could become a flat grant program with any degree of
complexity in cost factors the legislature might desire, including
the complexity of any contemporary foundation program. The
important point is that students with equal needs would be treat-
ed equally (weighted). The chargeback or local required effort
would be zero, thus eliminating problems associated with a hold-
harmless and a chargebach.

All scenarios require local taxation (the importance of the linch-
pin constitutional amendment). The process of equalization
occurring through a power equalization program such as a guar-
anteed tax vield, might be an attractive option for Alabama. This
could operate by determining just what rate of the required local
taxation will be equalized. This additional allocation would be
made to local school systems to, in effect, provide them with the
unrestricted local tax revenues that wealthier school systems
enjoy. No one would be penalized, and equity would be attained
through supplemental allocations which would require new state
taxes. The plaintiffs clearly demonstrated to the Court that the
current revenue base for public education in Alabama is inade-
quate, If an adequate educational program could be attained
through growth, then there was no basis for bringing this lawsuit.
The ASETF is already earmarked “for educational purposes only.”

There are many ways to accomplish the desired remedies
ordered by Judge Reese. Perhaps, the greater the complexity of
the proposed solution, the longer it will take to be acted upon,
and greater the difficulty to bring consensus for legislative

action. Building successfully upon the program already in place
can occur with a wide number of variations possible. Each of
these variations should be available to policy-makers to allow
them to make an informed decision about which is best for the
school children of Alabama and its taxpayers. [ ]
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ALABAMA CENTER FOR
Di1SPUTE RESOLUTION

he Alabama Center for Dispute Resolution, located in the Alabama State Bar offices; is now fully
operational. It maintains educational and resource materials and a roster of mediators for use
throughout the state court system. Administered by Judy Keegan (J.D. 1986, Catholic Universi-
ty). the Center is being developed into an alternative dispute resolution managemnent, coordination,
research and development office similar to dispute centers developed in other states in recent years.
Operating under the supervision of the newly-created Alabama Supreme Court Commission on Dis-
pute Resolution, and in conjunction with the Alabama State Bar Committee on Alternative Methods of
Dispute Resolution, the Center will manage and coordinate all alternative dispute resolution programs

The Center will serve as a clearing house for ADR information. It will provide support to local bar
association ADR committees, assist with the presentation of ADR seminars, maintain statistical data to evaluate the effec-
tiveness of ADR programs, assist state agencies in implementing ADR concepts in the administrative process, and work to
promaote conflict resolution programs in the courts, schools and neighborhoods.

For information about mediators, to register on the Center's roster as a mediator, or to obtain information about ADR
materials or educational programs, call the Center at (205) 269-0409,
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Appendix 1

APPORTIONMENT PROCEDURES FOR STATE FUNDS
FOR ELEMENTARY AND SECONDARY EDUCATION, FY 1993-94

Financial Program and Line Item Basis of
Item of State Appropriation Apportionment
I. Financial Assistance Program
Minimum Program And Public School Fund
A, Allocation Based Upon Number of Students
1. Public School Fund Based upon 1978 School Census
2. Minimum Foundation Program Based upon Average Daily Attendance
II. Financial Assistance Program
Local Boards Of Education
A, Allocation Based Upon Number of Students
1. Additional Allocation for Special Education Based upon Enrollment in Grades 1-12
2. Additional Elementary Teacher Units, Grades 3-6 Based upon Enrollment in Grades 2-6
3. Career Ladder Salary Increases for Tenured Teachers | Based upon State Teacher Units
4. Driver Education Teacher Units Based upon Enrollment in Grade 10
5. Elementary Guidance Counselor Teacher Units Based upon Average Daily attendance in Grades 1-6
6. Kindergarten Teacher Units Based upon Average Daily Attendance in K
7. Library Enhancement (K-12) Based upon Enrollment in Grades K-12
8. Maintenance Based upon State Teacher Units
9, Special Education Teacher Units Based upon Enrollment in Grades 1-12 + Childcount
10. Supportive Teacher Units Based upon Defined State Teacher Units
11. Teacher Aides Based upon Average Daily Attendance in Grades K-12
12. School Bus Capitol Outlay Based upon units in service built before 1978
13. Vocational Teacher Units Based upon Formula Devised by SBE
B. Allocation Based Upon Number of Employees
1. Classroom Instructional Supplies, Grades K-12 Based upon State and Local Teachers
2. Kindergarten Instructional Supplies Based upon State and Local Teachers
3. Social Security-FICA Based upon State and Local Teachers and Employees
4. Support Personnel Personal Leave Based upon all Support Employees
5. Support Personnel Sick Leave Based upon all Support Employees
6. Support Salary Increases Based upon all Support Employees
7. Teachers' Personal Leave Based upon State and Local Teachers
8, Teachers’ Sick Leave Reimbursement Based upon State and Local Teachers
1L Payments On Behalf
A. Allocation Based Upon Number of Employees
1. Public Education Employees Health Insurance Board | Paid on Behalf of all State and Local Employees
2. Teachers Retirement System of Alabama Paid on Behalf of all State and Local Employees
3. Unemployment Compensation Paid on Behalf of all State and Local Employees
IV. Programs Of State Department of Education
1. Textbooks Based Upon Student Enrollment
2. Adult Basic Education Based Upon Program
3. Community Education Based Upon Program
V. Public School And College Authority
1. Proceeds of Bond Issues Based upon Authorizing Legislation
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axes are what we pay for a civi-
Tiiu‘d society, Oliver Wendell

Holmes, Jr. declared in Compa-
nia de Tabacos v. Collector, 275 U.S.
87, 100 (1904), Tax reform debate, as
to how our state tax system should be
structured to help educate and serve a
civilized society in Alabama, has
heretofore focused on the need for
fairness and equily in our state tax
system.

C. C. Tarbert, Jr., chair of the Alaba-
ma Commission on Tax and Fiscal Poli-
cy Reform (the “Commission”), 1990-91
{and former chief justice of the
Supreme Court of Alabama, 1977-89)
wrote in the Spring 1992 issue of the
Alabama Law Revfew (as part of Sym-
posium: Proposed Tax Reform In Alaba-
ma) about the unfairness of the present
Alabama tax system:

The Commission found that our
present tax system is simply
unfair. It is regressive and lacks
coordination.
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by Robert Sellers Smith

ITihe Commission decided it
would formulate a system that
would be revenue neutral, thereby
leaving the decision as to how
much revenue is needed to fund
governmental service to those
who are elected to make such
decisions.

One central theme underpins
all of the Commission's recom-
mendations: broaden the tax
base and lower the tax rate.

43 Ala. L. Rev. 533, 536 (1992),

Then Governor Guy Hunt, in October
1992, appointed a Tax Reform Task
Force, chaired by Thomas N. Car-
ruthers, a Birmingham tax lawyer, with
representatives of education and busi-
ness interests, to promote a compre-
hensive package of tax and education
reform bills in the Alabama legislature.
The reform package of some 33 related
bills dealing with taxes, education
accountability, and budgeting proce-
dures died in the legislature in March

1992, except for two bills (H. 246 and H.
247) modifying the incentives for indus-
trial development and providing a one-
time reporting requirement on users of
industrial development property.

The Alabama tax reform saga has con-
tinued. Adeguate funding for Alabama
public schools is now the subject of
unprecedented (in Alabama) litigation
regarding constitutional and due pro-
cess requirements for funding the 129
public primary and secondary school
systems in Alabama. A Montgomery
County Circuit Judge (Judge Eugene W.
Reese) has determined the present
funding method to be constitutionally
unfair and has called upon and deferred
to the legislature for remedial action.
Alabama Coalition for Equity, Inc., et
al. v. Jim Folsom, No. CV90-883R (Cir.
Ct., Montgomery Co., Ala., filed 1990),
To date the Alabama Legislature has
failed to act.

This article presents an overview of
the present Alabama tax system as a
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means of furthering the debate on tax
reform in Alabama. (See James D.
Bryce, Tax Reform Issues in Alabama,
43 Ala L. Rev. 541-599 (1992). Please
accept as a major premise of this arti-
cle, in reviewing our present state sys-
tem of taxation, that an increase in
state tax revenues of 15 to 20 percent
(in addition to the usual annual rev-
enue increases, which are accompanied
by inflation and the usual government
cost increases) is urgently, meaningful-
ly, and vitally needed to provide mini-
mum, adequate and equitable funding
for the public school system and gener-
al government in Alabama,

Alabama state tax revenues, this vear
(FY 93-94), are expected to equal
approximately $4.5 billion. State tax
revenues (not including local govern-
ment taxes) last year were about $4.2
billion. The annual increases in state
revenue from last year to this year will
be quickly consumed by pressing gov-
ernment cost increases.

Approximately three-fourths to four-
fifths of this year's state tax revenue is
allocated to support public education,
and about one-fourth to one-fifth will be
used to support general state govern-
ment. At least $675 to $900 million in
additional state tax revenue is needed to
bring our schools and general state gov-
emment up to average among the states
in this country. About 75 percent to 80
percent would go to the public schools
and the remainder would help fund gen-
eral government. The need is large but
not beyond our reach. A 15 to 20 percent
tax increase should do the job. Such
investment, made now, will vield enor-
mous future economic, social, and cul-
tural dividends to the people of Alabama.

Alabama, today, has a population of
about 4.1 million people. Approximately
26 percent of Alabama's people are under
the age of 18 years. These, more than one
million, children represent Alabama’s
greatest promise and potential new
resource. Our state is blessed with over
31,000 square miles of beautiful land.
Alabama's gross state product (GSP) is
estimated to reach, this year, approxi-
mately $78 billion. The total personal
income of our citizens (and taxpayers)
will reach about $71 billion this year. Our
per capita GSP will be about $19 thou-
sand, and our per capita personal income
will be about $17.3 thousand this vear,
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The population of Alabama is greater
than the population of about 71 of
today's world of some 191 nations
{according to the World Almanac and
Book of Facts, 1994). Alabama's popula-
tion and economy, for example, is larg-
er than that of Ireland. Ireland has a
population of about 3.5 million and a
gross domestic product (GDP) of some
$39.2 billion (1991). Ireland’s 1991 per
capita GDP was $11.2 thousand.

Compare Alabama with Norway

The population and economy of
Alabama is comparable to that of Nor-
way. Norway's population in 1992 was
estimated at 4.3 million and its 1992
GDP was $72.9 billion. Per capita GDP
in Norway in 1992 was $17.1 thousand.
The purpose of these comparisons is to
show the significant relative size and
strength of the present Alabama popula-
tion and economy.

Perceived on a worldwide basis,
Alabama is an advanced, well-developed,
industrial state and economy. Consider
Liberia, for example, which had a 1992
population of about 2.5 million. The
geographical area of Liberia is 38,250
square miles. The GDP of Liberia, in
1989, was about $1 billion. The per
capita GDP, in 1989, of Liberia was
440,

Honduras

Comparison of Alabama with Hon-
duras, in Central America, for example,
makes the same point. Honduras has a
population of 5.1 million (1992 est.). Its
geographical area is 43,277 square
miles, slightly smaller than Alabama.
Honduras, in 1991, had a GDP of $2.5
billion and a per capita GDP of $516.

Foreign tax system

The total tax burden of most of the
industrialized world is as great or
greater than that of the present system
in Alabama (including the federal gov-
ernment’s levies). In Ireland, the maxi-
mum income tax rate on individuals is
48 percent. Graduated individual rates
begin at 27 percent. The corporation tax
rate is 40 percent. The Value Added Tax
(VAT) of 21 percent is levied on many
goods and services. Capital gains are
taxed at a rate of 40 percent.

Norway imposes a VAT at the rate of
28 percent on the sale of goods and ser-

vices. Personal income tax is levied at a
maximum rate of 28 percent on taxable
income. The corporation tax rate is 28
percent of taxable income.

Alabama tax burden

This year the people of Alabama will
pay in tax revenues about $13.7 hillion
to the federal government, approximate-
ly $4.5 billion to state government, and
an estimated £1.6 billion to local gov-
ernments (cities and counties). The total
tax burden of Alabamians, an estimated
$19.8 billion, represents 25 percent of
our state GSP. Of this amount the
state’s share is 6 percent, the local share
is 2 percent, and the federal portion is
17 percent. (These estimates are derived
from The Statistical Abstract of the
United States, 1993-1994, and The Uni-
versal Almanac 1994; see also Center
for Business and Economic Research,
Alabama Economic Outlook (1994)).

There were 1.7 million federal
income tax returns filed by Alabama
taxpayers in 1990, and presumably
about that same number of returns
were filed with the State Department of
Revenue. The 1992 per capita taxes paid
by Alabama citizens to the federal gov-
ernment was 33,177, This represented
76 percent of the 1.5. average. Alabama
citizens, however, received a pretty
good deal. In 1992, the federal govern-
ment spent $4,920 per capita in Alaba-
ma. Alabamians paid about 65 cents for
each dollar received.

Connecticut, the state with the high-
est per capita personal income, did not
fare as well as Alabama. The 1992 per
capita taxes paid by Connecticut citi-
zens was $6,286. That year the federal
government spent $4,846 per capita in
Connecticut, The people of Connecti-
cut, therefore, paid $1.44 in federal
taxes for each dollar received.

Alabama taxes

The Parca Report (a publication of
the Public Affairs Research Council of
Alabama, Number 20 (1994)) lists the
sources of revenue for the Alabama
state government for FY 1993-94. The
total tax revenue, as previously stated,
is estimated to be $4.5 billion. (The
total state revenues, including federal
sources, local sources, licenses, fees,
college and university revenue, hospital
fees for services, etc,, are projected at
$10.2 billion).

THE ALABAMA LAWYER



The "big mules” among state taxes
{each of which generates over $100 mil-
lion of revenue annually) are: state
income tax, general sales and use taxes,
alcoholic beverage taxes, insurance pre-
mium tax, motor fuels and oils taxes,
utility gross receipts taxes, ad valorem
(property) tax, and corporate franchise
tax. About 90 percent of all state tax
revenue is produced by these eight
taxes. The “big, big mules” are the sales
and income taxes, which together pro-
duce about 61 percent of total state rev-
enues. The state ad valorem (property)
tax {not counting its important contri-
bution to local government) provides
only about 2.6 percent of total state tax
revenue, Based on its state tax contribu-
tion, the ad valorem (property) tax “big
mule” is not very healthy. In fact, Alaba-
ma ranks 50th among the states in this
category.

The following table, which appeared in
the summer 1994 issue of the Parca
Report, supra, lists some 21 statewide
taxes (or categories of taxes) which
together will generate the $4.5 billion of
expected state revenue. Each of the taxes
is numbered and will be discussed in
more detail subsequently in this article.
They are:

State of Alabama Total
Tax Revenues {Dollar figures
For FY 1993.94 in millions)
INCOME TAXES
1. State Income Taxes 1,533
2. Financial Inst. Excise Tax 33
TOTAL INCOME TAXES 1,566
SALES & GROSS RECEIPTS TAXES
3. General Sales and Use Taxes 1,221
4. Alcoholic Beverage Taxes 158
5. Cellular Telephone Tax 7
6. Contractors Gross Receipts Tax 21
7. Insurance Premium Tax 168
8. Lodging Tax 18
9, Motor Fuels & Oil Taxes 531
10. Parimutuel Tax fi
11. Rental & Lease Tax 39
12. Tobacco Taxes 67
13. Utility Gross Receipts Taxes 227
14. Utility License Taxes 74
TOTAL SALES & GROSS
RECEIPTS TAXES 2,538
PROPERTY & OTHER TAXES
15, Ad Valorem Tax 120
THE ALABAMA LAWYER

16. Corporate Franchise Tax 119
17. Documentary or Filing Taxes 18

18. Estate & Inheritance Tax 20
19. Medical Providers Tax 74
20. Other Property Taxes 2
21. Severance Taxes:

Coal Severance Tax 8

Forest Products Severance Tax 6
0il & Gas Production Tax 58
TOTAL PROPERTY &
OTHER TAXES 425
TOTAL TAX REVENUES 4529

1. State Income Tax

The state income tax is estimated to
produce $1.5 billion in revenue for 1994
(hereafter tax revenue figures are FY
1993-94 estimates). This amounts to
approximately 34 percent of total state
tax révenues.

The tax base for the state income tax
is the net income earned from all
sources by residents, non-residents, and
part-year residents deriving income
from Alabama sources, and corpora-
tions domiciled in or receiving income
from Alabama.

The Alabama income tax rate is;

(1) Single Persons, Head of Family,
and Married Persons Filing Separate
Returns:
2 percent on the first $500 of
taxable net income
4 percent on the next §2,500
5 percent on income over 33,000

{2) Married Persons Filing Joint
Return;
2 percent on the first $1,000 of
taxable net income
4 percent on the next $5,000
5 percent on income over $6,000

(3) Domestic Corporations
5 percent of entire net taxable
income annually

(4) Foreign Corporations:
5 percent of entire net income
annually. Unless a separate
accounting system is employed
for Alabamna operations, that
part of income earned in
Alabama will be determined by a
formula set forth in Income Tax
Regulation No. 398.2,

Authority for the state income tax is
Ala. Const. of 1901, amends. 25, 61, 212
and 225, and Ala. Code §5§40-18-1

through 40-18-91 (1975).

The Commission recommended that
the Alabama personal income tax be
conformed as closely as possible to the
federal income tax, with federal adjust-
ed gross income as a beginning point.

The Commission also recommended
that the Alabama corporate income tax
be conformed as closely as possible to
the federal corporate income tax, and
that it be extended to financial institu-
tions to replace the Financial Institu-
tions' Excise Tax.

2. Finanecial Institutions Excise Tax
The financial institutions excise tax

(FIET) will produce revenue of approxi-

mately $33 million this year (the actual

estimates are for the fiscal year).

The tax base for the financial institu-
tions excise tax is the net income of any
bank, banking association, trust compa-
ny, building and loan association,
industrial or other loan company doing
business in Alabama.

The Alabama financial institutions
excise tax rate is 6 percent of taxable
net income,

Statutory authority for the FIET is
Ala. Code §840-16-1 through 40-16-8
{1975).

As previously stated, the Commission
recommended that the Alabama corpo-
rate income tax be extended to financial
institutions to replace the financial
institutions' excise tax.

3. General Sales and Use Taxes
General sales and use taxes in Alaba-

ma this year will produce about $1.2

billion. This amounts to approximately

27 percent of tola: state tax revenues.
The tax base for the Alabama sales tax

is the gross proceeds from the sale of all
taxable items to individuals, corpora-
tions, and other entities within Alaba-
ma, excepl as specifically exempted by
law, and on the gross proceeds from
conducting or operating public places
of amusement or entertainment,

The sales tax rate is:

» 4 percent of gross proceeds of sale of
tangible personal property.

= 4 percent of gross receipts from con-
ducting or operating public places of
amusement or entertainment.

» 2 percent of net trade difference of
new or used automobiles, trucks,
trailers or housetrailers.

* 11/, percent of selling price of
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machinery used for mining or manu-
facturing.

* 1 1/, percent of net trade difference
of new or used farm machines,
machinery and equipment that is
used in production of agricultural
produce or products, livestock, or
poultry on farms.

# 3 percent of cost of food products
sold through vending machines.

In addition to the Alabama sales tax,
the Department of Revenue collects and
administers approximately 350 county
and municipal sales and gross receipts
taxes, ranging in rate from 1/, of 1 per-
cent to 4 percent.

Authority for the sales tax is Ala. Code
£840-23-1 through 40-23-38 (1975).

The Alabama use tax is paid, in gener-
al, by all consumers, corporate or oth-
erwise, with respect to all tangible
items purchased outside Alabama, but
consumed or used inside the state.

The use tax rate is generally the same
as the Alabama sales tax rate. When
property is imported to Alabama from a
state having a reciprocal agreement
with Alabama, and a tax equal to or
greater than the Alabama tax was paid
in the other state, such property is not
subject to Alabama use tax. If the tax
paid to the other state is less than the
Alabama tax, the difference must be
paid to Alabama.

Authority for the use tax is Ale. Code
§540-23-60 through 40-23-88 {1975).

The Commission recommended
extension of the general sales tax to
include services and automobiles and a
redefinition of exemptions.

4. Alcoholic Beverage Taxes

Alcoholic beverages taxes in Alabama
will generate approximately $158 mil-
lion in revenue this year, This amounts
to about 3.5 percent of total state tax
revenue,

Alabama alcoholic beverage control
revenues include an excise tax on the
sale, storage, or receipt of malt or
brewed beverages for the purpose of dis-
tribution. Distillers, manufacturers,
wholesalers and retailers of alcoholic
beverages also pay license and filing fees.

The Alabama alcoholic beverage tax

rate is:

s Beer 5 cents per 12 fluid
ounces or fraction

thereof
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# Local beer taxes 1.625 cents per 4
fluid ounces or

fraction thereof.
* Liquors &
fortified wine 56 percent of cost
plus markup.(Sales
tax also applies)
* Table wine 45 cents per liter.

Authority for the Alabama alcoholic
beverage taxes is Ala. Code §§28-343;
28-3-183 through 28-3-205 (1975).

The Alabama alcoholic beverage taxes
are actually higher than comparable
taxes in most of the other states.

5. Cellular Telephone Tax

The cellular telephone tax will pro-
duce approximately 37 million for the
state this vear. The Alabama cellular
telephone tax is a privilege tax on the
provision of cellular radio telecommu-
nication services in the state.

The tax rate is:
If monthly
taxable receipls
from each
person are: The tax is:
s Not over 4 percent of
$40,000 taxable amount
* Over $40,000 51,600 plus
but not over 3 percent of excess
$60,000 over $40,000
* Over $60,000 $2.200 plus
2 percent of excess
over 360,000

Authority for the Alabama cellular
telephone tax is Afa. Code §40-21-121.

6. Contractors’ Gross Receipts Tax

The contractors’ gross receipts tax
will produce revenue this vear of
approximately $21 million. The con-
tractors' gross receipts tax is a privilege
tax on any person, corporation, or other
entity engaging in the business of con-
tracting to construct, reconstruct or
build any public highway, road, bridge
or streel.

The tax rate is 5 percent of gross
receipts derived from the performance
of contracts subject to the tax. Authori-
ty for the contractors’ gross receipts tax
is Ala. Code $40-23-50 (1975).

7. Insurance Premium Tax

The insurance premium tax will pro-
duce about $168 million of revenue for
Alabama this year. This amounts to

approximately 3.7 percent of the total
state Lax revenue,

An insurance premium tax is imposed
on the amount of premiums written by
an insurer, A license tax is also levied
for the privilege of transacting an insur-
ance business in the state.

The premium tax rate is:

* Domestic Fire and Casualty—1 per-
cent of gross premiums less returned
premiums and prescribed dividends.

* Foreign Fire and Casualty—4 percent
of gross premiums less returned pre-
miums and prescribed dividends.

* Wet or Ocean Marine Tax—3/ per-
cent of 1 percent of the gross under-
writing profit.

» Domestic Life—1 percent of premi-
ums and annuity considerations.

e Foreign Life—3 percent of premiums
and 1 percent of annuity considera-
tions.

The foreign insurers tax rate is
adjusted downward if the requisite per-
centage of admitted assets is invested in
Alabama investments, Authaority for the
Alabama insurance premium tax is Ala.
Code §§27-4-2 through 27-4-11 (1975).

The Commission recommended that
the insurance company premium tax be
modified to treat foreign and domestic
insurers under the same formula.

The insurance premium tax has now
been amended by the Insurance Premium
Tax Reform Act of 1993 (Acts 1993, No.
93-679) to become effective January 1,
1995, Ala. Code §27-4A-1 through §27-
4A-7 (1975). In general, the premium tax-
ation rates for life insurance premiums
and health insurance premiums for both
foreign insurers and domestic insurers
will be equalized in increments over a five
year period, and will thereafter be equal.
Premium tax on other insurance premi-
ums, effective January 1, 1995, will be 3.6
percent per annum, except for certain
types of insurances specifically listed in
the statute at lower rates.

8. Lodging Tax

The lodging tax will produce about $18
million in revenue this year. The lodging
tax is a privilege tax imposed on every
person or firm renting or furnishing lodg-
ings or accommodations to transients for
a period of less than 30 days for a fee.

The lodging tax rate is:
» 5 percent of the charges for accom-

modations in the counties compris-
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ing the Alabama mountain lakes geo-
graphic area: Blount, Cherokee, Col-
bert, Cullman, DeKalb, Etowah,
Franklin, Jackson, Lauderdale,
Lawrence, Limestone, Madison, Mari-
on, Marshall, Morgan and Winston.

e 4 percent of the charges for accom-
maodations in all other Alabama coun-
ties.

Authority for the Alabama lodging tax

is Ala. Code §5§40-26-1 through 40-26-

21 (1975),

9. Motor Fuels and Oils Taxes

Mator fuels and oils taxes in Alabama
this year will bring in about $531 mil-
lion to the state treasury. This is equal
to approximately 11.7 percent of total
state tax revenue,

The taxes are imposed on the sale,
consumption, distribution, storage or
withdrawal from storage of gasoline or
motor fuel in Alabama. There is also an
excise tax on motor carriers which
operate motor vehicles on any Alabama
highway (Motor Carrier Fuel Tax).

Alabama collects three levies, of $.07,
$.05 and $.04, for a total of §.16 per gal-
lon. The motor carrier fuel tax is levied at
the same rate that is in effect for gasoline.

Authority for these taxes is Ala.
Const. of 1901, amends. 93 and 354;
Ala. Code §540-17-30 through 40-17-
124 and 40-17-220 through 40-17-225
(Gasoline Tax), and 40-17-140 through
40-17-155 (Motor Carrier Fuel) (1973).

10. Parimutuel Tax

The Alabama parimutuel tax is expect-
ed to yield approximately $6 million in
revenue this year, The parimutuel tax is
levied on persons engaged in the busi-
ness of operating a dog or horse track,
based on the total amount wagered
{pool) on all pari-mutuel races (a race in
which individuals who wager on win-
ners divide the total amount wagered in
proportion to their individual wagers,
after deduction of authorized taxes, fees
and management expenses).

The state parimutuel tax rate is 1 per-
cent of the parimutuel pool on all
parimutuel races plus 1 percent of the
parimutuel pool on all parimutuel races
requiring the selection of three or more
racers,

Authority for the parimutuel tax is Ala.
Code §840-26A-1 through 40-26A-17,
and §11-65-29 (1975).
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Local tax rates from 2 percent to 7
percent are also imposed in Green,
Macon, Mobile and Jefferson counties.

11. Rental and Lease Tax

Rental and lease taxes in Alabama will
generate approximately $39 million in
revenue this year. The rental or leasing
of personal property tax is a privilege
tax on persons engaged in the business
of leasing or renting tangible personal

property.
The tax rate is:

» 4 percent of gross proceeds from leas-
ing or rental of most tangible person-

al property.

* 11/, percent of gross proceeds from
leasing or rental of automobiles,
trucks, semi-trailers, or housetrailers.

= 2 percent of gross proceeds from leas-
ing or rental of linens or garments.

Authority for the rental and lease tax
is Ala. Code §§40-12-220 through 40-
12-227 (1975).

12. Tobacco Taxes

Tobacco taxes in Alabama, which are
comparable, or higher than most other
states, will bring in revenue this year of
approximately $67 million. The tobacco
tax is based on the sale, storage, use or
distribution of tobacco and tobacco
products by wholesalers, retailers and
CONSUIMETS.

The tobacco tax rate is 8.25 mills on
each cigarette. Rates vary on other
tobacco products such as cigars, smok-
ing tobacco, chewing tobacco, and
snuff, depending on weight or retail
price of the package.

Authority for the Alabama tobacco tax
is Ala. Code §5§40-25-1 through 40-25-
47 (1975).

13. Utility Gross Receipts Taxes

Alabama utility gross receipts taxes
will bring in about $227 million this
year. This amount equals approximately
5 percent of total state tax revenue. The
tax is similar to a sales tax.

The basis of the utility gross receipts
tax is a privilege tax on every utility
{electric, domestic water, natural gas,
telegraph and telephone) furnishing
utility services in Alabama. Although
the tax is imposed on the utility service
purchaser, liability for payment of the
tax remains with the provider.

The utility gross receipts taxes rate is:

If monthly gross
sales or gross
receipls respecting
a person are: The tax is:
* Not over 4 percent of gross
$40,000 sales or gross
receipts
s Over $40,000 $1,600 plus
but not over 3 percent of excess
S60,000 over $40,000
s Over $60,000 $2,200 plus
2 percent of excess
over £60,000

Authority for the Alabama utility
gross receipts taxes is Ala. Code §8§40-
21-80 through 40-21-87 (1975).

14. Utility License Taxes

Utility license taxes in Alabama will
generate approximately $74 million of
revenue this year. The utility license tax
is imposed on all persons operating a
public utility in Alabama (except rail-
roads, express companies, telephone
and telegraph companies).

The tax rate is 2.2 percent on each
dollar of gross receipts. Authority for
the utility license taxes is Ala. Code
§840-21-50 through 40-21-51, and 40-
21-53 (1975).

15. Ad Valorem (General Property) Tax

The state ad valorem (general proper-
ty) tax will produce about $120 million
this year. Approximately 2.6 percent of
the total state tax revenue is produced
by the ad valorem tax.

The basis of the ad valorem (general
property) tax is ownership of real and
personal property in Alabama. The state
tax rate is 6.5 mills,

Authority for the state ad valorem tax
is Ala. Const. of 1901, §§91 and 214,
and amends. 111 and 373; Ala. Code
§840-7-1 through 40-9-29 and 40-11-1
through 40-11-5 (1975).

For purposes of the ad valorem tax,
all non-exempt property is divided into
the following classes and subject to the
assessment ratios indicated:

* Class |  All utility property used in
such utilities
30 percent

* Class Il All property not otherwise
classified
20 percent
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* Class ITI All agricultural, forest and
single-family owner
occupied residential
property, including
mobile homes and historic
buildings and sites.

10 percent

* Class IV All private passenger
automobiles and
motor trucks used for
personal use.

15 percent

All taxable property is to be appraised
at its fair and reasonable value, with the
exception of Class 111 property, which
may be appraised by the assessor on
current use value if the owner of the
property requests, Homesteads, not to
exceed 160 acres, whose owners are less
than 65 years of age, are exempt from
state ad valorem tax up to $4,000 of
assessed value. County exemptions vary
from $2,000 to $4,000 of assessed value
for the regular homestead.

County millages varied for the 199]-
92 fiscal year from 14.5 mills to 38
mills. City millages vary from one mill
to 46.9 mills (a mill is 171000 of a dollar
or 1/10 of a cent, so that 6.5 mills
equals $.0065 or .65 percent of $1).

The following is an example of appli-
cation of state millage rate to determine
state ad valorem taxes due. Assume a
home with an appraised value of
$100,000 and a homeowner (taxpayer)
who is eligible for the $4,000 state
homestead exemption:

$100,000 (appraised value)

s 10 percent (assessment ratio of
Class 111 property)

$ 10,000 {assessed value)

- 4.000 (homestead exemption)

$ 6,000

0065 (6.5 mills)

$ 39 (state ad valorem
tax due)

The state ad valorem tax in Alabama
is lowest of the 50 states. In general, the
state and local ad valorem tax rates in
Alabama are the lowest in the United
States.

16. Corporate Franchise Tax

The Alabama corporate franchise tax
will bring in revenue this vear of about
$119 million. This amount is equal to
approximately 2.6 percent of total state
tax revenue.
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The corporate franchise tax is based on
the capital stock of a domestic corpora-
tion and on the actual amount of capital
employed in Alabama by a foreign corpo-
ration, The corporate franchise tax rate is:
* Domestic Corporations—810 for each

51,000 of paid-up stock, plus sub-

scriptions subject to call. No-par

stock is based on the amount dedicat-
ed to the capital stock account,
derived from sales of stock. Minimum
fee is $50.

* Foreign Corporations—3$3 for each
$1,000 of actual capital employed in

Alabama,

Authority for the corporate franchise
tax is Ala. Const. of 1901, §§229 and
232, and amend. 27 (amending §229).
Ala. Code §§40-14-40 through 40-14-57
(1975).

The Commission recommended
retention of the corporate franchise tax,
based on capital employed for all corpo-
rations,

17. Documentary and Filing Taxes
This year the Alabama documentary
and filing taxes will provide about $18

million in revenue. Documentary and
filing taxes are imposed on the recorda-
tion of mortgages, deeds, bills of sale,
conditional sale contracts, etc. The rate
of tax is:

* Mortgages $.15 per $100 of indebted-
ness, or fraction thereof. (Also deeds of
trust, conditional sale contracts, ete.).

* Deeds $.50 per $500 of value, or frac-
tion thereof. (Also bills of sale),

Authority for the documentary and
filing taxes is Ala. Code §§40-22-1
through 40-22-12 (1975).

18, Estate and Inheritance Tax

The estate tax in Alabama this year
should produce about $20 million in
revenue. The Alabama estate tax is based
on all net estates passing by will, devise,
or under intestate laws of Alabama.

The estate tax rate is an amount equal
to the tax credit allowable under the
federal estate tax laws. The tax on non-
resident estates is imposed on the pro-
portionate share of the net estate which
the Alabama property bears to the entire
estate. Authority for the estate tax is Ala.
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Code $340-15-1 through 40-15-19 and
40-15A-1 through 40-15A-14 (1975).

19. Medicaid Provider Taxes

Medicaid provider taxes in Alabama
will garner about 374 million in rev-
enues this year, Medicaid provider taxes
are privilege taxes levied on all
providers of pharmaceutical services,
nursing home care, and hospital care.
The tax rate is:

* Pharmaceutical Services—3$0.10 per
prescription with a retail price of at
least $3, filled or refilled for an Alaba-
ma citizen;

® Nursing Home Facilities—5999.96
per vear per bed:

 Non-public Hospitals—3$25 per
patient day per vear, adjusted accord-
ing to the hospital's Medicare case
mix index for discharges, as published
by the Health Care Financing Admin-
istration (HCFA) of the Department
of Health and Human Services, Any
non-public hospital not having such
mix index published by HCFA shall be
assessed the same rate with no
adjustment. (Public hospitals, as
defined in Sections 22-21-1 and 40-
268-40(B), are not taxed, but are
mandated to transfer funds to Medi-
caid at a rate determined annually by
the Alabama Medicaid Agency, based
on factors noted in Act 92-418.)

Authority for the Medicaid provider
taxes is Ala. Code §%22-12B-1 through
22-12B-4, and 40-26B-1 through 40-
26B-27 (1975).

20. Other Property Taxes

This year other property taxes levied
by the state will produce revenue of
about $2 million. This category
includes miscellaneous other property
taxes which are not separately discussed
in this article.

21, Severance Taxes

Severance taxes in Alabama this year
will generate approximately $72 million
of revenue. These severance taxes
include the coal severance tax, forest
products severance tax, and oil and gas
production taxes. The coal severance tax
i5 a privilege tax levied on every person
severing coal in Alabama. The forest
products severance tax is a tax on the
severing of timber or any other forest
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product from the soil for sale, profit or
commercial use and on every processor
or manufacturer (in-state or out-of-
state) using such forest products. The
oil and gas production tax is a tax on the
production of oil or natural gas severed
from any well or wells in Alabama,
There is also an oil and gas privilege tax.

The rate of the coal severance tax
(which includes two levies of $.135 and
$.20 cents per ton) is a total of $.335
per ton. The rate of the forest products
severance tax varies based on the specif-
ic timber or other forest product sev-
ered. The rate of the oil and gas
production tax is 2 percent of the gross
value of the oil or gas at the point of
production.

Authority for these taxes are: Coal
severance tax: Afa. Code §540-13-1
through 40-13-10 and 40-13-30
through 40-13-36 (1975); Forest prod-
ucts severance tax: Alg. Code §59-13-80
through 9-13-108 (1975); and 0il and
gas production tax: Ala. Code §§9-17-25
through 9-17-31 (1975).

Conclusion

Based upon the preceding overview of
Alabama taxes, one at once appreciates
the magnitude of the task assumed by
the Alabama Commission on Tax and
Fiscal Policy Reform. The Commission
report is dated January 1991 and
appears as an Appendix to 43 Ala. L.
Rev. T41-775 (1992). The Commission
states in its report that it recommended
an overall tax system that, which gener-
ally maintaining revenue neutrality,
allows our elected public officials to
make the necessary policy choices to
increase or lower various tax rates to
generate the required amount of rev-
enue. The Commission stated that one
of its goals is to “broaden the tax basis
and lower the rates” in order to lessen
the regressivity of the current system
and to make the system more fair for all
taxpayers.

This article fully accepts the need to
lessen the regressivity of the current
Alabama tax system and to make the
system more fair for all taxpayers. As
stated previously, however, a major
premise of this article in reviewing our
state system of taxation is that an
increase of state tax revenue of 15 to 20
percent is urgently needed and vital to
provide minimum adequate and equi-
table funding for the public school sys-

tem and general government in Alaba-
ma. This represents a need of 675 to
800 million dollars each year of addi-
tional state tax revenue. The need for
additional revenue has existed for a
long time. “And it came to pass in those
days that there went out a decree from
Caesar Augustus, that all the world
should be taxed." Bible: Luke 2:1. The
following more specific recommenda-
tions or suggestions (without the bene-
fit of Legislative Fiscal Office estimates)
are made;

¢ Double the rate of the state ad val-
orem tax from the present 6.5 mills
to 13 mills,

e Extend the general sales tax to
include services (taxed at a rate of 2
percent).

¢ Increase the domestic corporate fran-
chise rate to equal the rate now
imposed on foreign corporations.

® Eliminate the Alabama income tax
deduction for federal income taxes
paid.

e Increase or decrease other taxes and
change the tax base with the goal of
tax equity and revenue neutrality.

® Accept the goal and develop policies
to encourage and promote growth
and development of the gross state
product in Alabama.

The first five recommendations relate
specifically to state taxes and methods
of raising additional revenue, as well as
tax equity and fairness. The last recom-
mendation may be the most important
one. The growth and development of
Alabama industry, trade, and services,
thereby increasing the GSF, will lead to
increased revenue from existing taxes
through the principle of elasticity, that
tax revenue grows in proportion to
growth of personal income and GSP.

A pragmatic approach should be
adopted, namely to find and use whatev-
er methods are cost effective in the state
effort to support the attraction and
growth of industrial development, The
recent successful effort of the state to
encourage Mercedes-Benz to build its
new U.5. manufacturing plant in Vance,
Alabama is a fine example of what can be
done. Every city and county in Alabama
should seek to develop first class indus-
trial parks to help attract and develop
new industry throughout the state.
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The first recommendation above,
relates to the present state ad valorem
(property) tax. The present state rate is
.5 mills and produces about $120 mil-
lion in state revenue each year. Dou-
bling the present millage should
generate an additional $120 million of
revenue. Alabama ranks last among the
states in making effective use of the
property base to deliver needed govern-
ment revenue, A complete overhaul of
the ad valorem (property) lax system
would, of course, be preferable. At least,
doubling the state millage rate would
be a step in the right direction.

The second recommendation propos-
¢s extension of the general sales tax
to include services (taxed at a rate of
2 percent). The Commission recom-
mended that all services be subject
to the state tax. For example, repair
services, personal care services, con-
struction, computer programming
and professional services would be
included. The 2 percent rate is suggest-
ed since this would represent a com-
pletely new source of state revenue
in Alabama. If the present sales tax is
maintained at the present rate, the
extension to include services taxed at a
2 percent rate should produce sufficient
revenue to meet approximately half of
the present need for additional revenue
for state schools and general govern-
ment. This extension would represent a
step in the right direction toward a
state tax systern more soundly based on
equitable principles. As a practical mat-
ter, this may be the most fruitful source
of new revenue. We should diligently
search for new equitable tax sources. As
Jonathan Swift told Lady Carteret: “For
God's sake, madam, don't say that in
England for if you do, they will surely
tax it,”

Robert Sellers
Smith

Robert Sellers Smith
received his under-
graduate and iaw
degrees from the
University of Virginia
and an LL.M. in tax-
ation from the Uni-
vorgity of Alabama.
He is a parner in
the Huntsville office
ol Bradley, Arant, Rose & White, and is a
mamibar of the editorial board of The Alaba-
mia Lawyar

The third recommendation, above,
suggests that the domestic corporate
franchise rate be increased to equal the
rate now imposed on foreign corpora-
tions. This step will promote tax equity
and fairness without decreasing tax rev-
enue derived from the present franchise
tax on foreign corporations. Implemen-
tation of this recommendation may
involve a constitutional amendment
since the Alabama Constitution now
requires imposition of the corporate
franchise tax on domestic corporations
“in proportion to the amount of capital
stock.” (Ala. Const. art. XII, §229
{amended 1936).

The present system of taxing the par
value of capital stock of domestic corpo-
rations is easily circumvented by simply
reducing the par value of a corpora-
tion's stock. Placing domestic corpora-
tions on an equal footing with foreign
corporations will both produce needed
additional revenue and will represent a
major step in the direction of equity
and fairness in the state tax treatment
of both domestic and foreign corpora-
tions.

The fourth recommendation, above,
is to eliminate the Alabama income
tax deduction for federal income taxes
paid. The purpose, of course, is to
raise additional revenue. This step
would prove productive of revenue
in a fair, progressive way. It would
help lessen the present regressivity in
the state tax system. Implementation
of this suggestion will be relatively
simple and highly effective. A compara-
ble step in the federal tax system
was elimination of the itemized deduc-
tion for consumer interest. The fifth
recommendation, above, in effect
accepts al]l the recommendations of
the Commission to broaden the tax
base and lower the tax rate.

Full implementation of the Commis-
sion's recommendations in Alabama
may take years. In the meantime, the
citizens of Alabama should immediately
address the present need for increased
funding of our public schools and gen-
eral government. Additional investment
in the human resources of our state is a
sound investment. It is a conservative
investment that will pay incalculable
future dividends. 1]
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DISCIPLINARY REPORT

Transfer to Disability Inactive Status

* Auburn attorney Andrew J. Gentry was transferred to dis-
ability inactive status, effective August 26, 1994, Gentry's trans-
fer was ordered by the Supreme Court of Alabama pursuant to a
prior order of the Disciplinary Board of the Alabama State Bar.
|Rule 27(a); Pet, No, 94-03)

Surrender of License

* Birmingham attorney Barry G. Terranova has surrendered
his license to practice law in response to charges brought
against him by the Office of General Counsel of the Alabama
State Bar. The formal charges filed against Terranova allege that
he, while not authorized to practice law in the State of Alabama,
held himself out as a lawyer and accepted a fee of $5,000 from a
client, Robert M. Dailey, Jr., to set up a corporation and obtain a
patent of an invention. He associated a patent lawyer to obtain
the patent for a fee of $1,000 to be paid out of the $5,000 fee that
he had received. Terranova failed to pay the patent lawyer the
$1,000 and nothing was done on the patent. Although he drew
up some incorporation documents, none were filed and Terrano-
va retained the $5,000 fee, In addition to this amount, Terranova
received two additional checks from Dailey, one in the amount
of $36 made pavable to the probate court and another in the
amount of $50 made payable to the Secretary of State. Terrano-
va altered the names of payee on both of these checks to read
“Barry Terranova, Attorney” and deposited them in his business
checking account. [ASB No, 91-775]

» Centre attorney Gary E. Davis has surrendered his license
to practice law. In an order dated August 31, 1994, the Supreme
Court of Alabama, based upon Davis' surrender of his license,
canceled and annulled Davis' license to practice law in this state
effective September 1, 1994. [ASB Nos. 93-356, 93-384, 93-401,
93-470, 93-486, & 94-023)

* Ruth Simmons Capra, a Birmingham lawyer, surrendered
her license to practice law and was stricken from the roll of attor-
neys by the Supreme Court of Alabama, effective July 7, 1994,

Capra was convicted in the United States District Court for
the Northern District of Alabama for knowingly and fraudu-
lently transferring to her own use real property belonging to a
bankruptcy estate while the property was in her charge as a
bankruptcy trustee in violation of 18 U.5.C. §153; for unlawful-
Iy retaining and converting to her own use certain sums of
money belonging to the bankruptcy estate, which money came
into her hands by virtue of her position as bankruptcy trustee
in violation of 18 U.5.C. §645; and for making and causing to
be made false and fictitious statements and representations in
the trustee’s Application for Final Compensation and Reim-
bursement of Expenses, Report of Receipts and Disbursements
and Notice of Proposed Distribution submitted to the
Bankruptcy Court in violation of 18 U.S.C. §1001. [Rule 22(a)
Pet. No. 94-05]

* Auburn attorney Jack F. Saint has surrendered his license
to practice law, In an order dated August 23, 1994, the Supreme
Court of Alabama, based upon Saint's surrender of his license,
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canceled and annulled Saint’s license to practice law in this
state effective August 8, 1994, |[ASB Nos, 93-107 & 94-187)

wﬂﬂi

* Huntsville attorney Gary C. Huckaby has been suspended
from the practice of law for a period of 45 days by the Disci-
plinary Board of the Alabama State Bar, Huckaby's suspension
became effective September 3, 1994, This action was a result of
his having pled guilty in the United States District Court for the
Northern District of Alabama to the criminal misdemeanor of
failing to file an income tax return for the calendar vear 19885,
[Rule 22(a)(2) Pet. No. 92-07]

Public Reprimands

» Gadsden attorney Milford Leon Garmon was publicly repri-
manded by the Alabama State Bar on July 17, 1994,

A family of former clients of Garmon's had contacted another
attorney about pursuing a possible malpractice claim against
Garmon. Garmon had received a letter from this attorney
wherein the attorney instructed Garmon to have no further
contact with Garmon's former clients, and to direct any and all
correspondence concerning them to the new attorney's office.

Contrary to this request, Garmon copied correspondence to
the former clients. The new attorney again wrote to Garmon
requesting that he cease any further communications with the
clients. Again, Garmon copied the former clients with a sepa-
rate letter wherein he attacked the character of the former
clients' new attorney, and threatened to sue the new attorney,
as well as the former clients, for attorney’s fees, court costs and
expenses under the Litigation Accountability Act.

Formal charges were filed against Garmon. At the conclu-
sion of the due process hearing on the formal charges, the Dis-
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ciplinary Board found that Garmon had wviolated Disciplinary
Rule 7-104 (a)(1) of the former Code of Professional Responsi-

bility in that he communicated with a party he knew to be rep-

resented by a lawyer without the prior consent of the lawyer
representing such party.

The Disciplinary Board then conducted an aggravation and
mitigation hearing as to the issue of discipline and ordered
that Garmon receive a public reprimand, without general pub-
lication, for his ethical misconduct. [ASB No. 90-632]

* On July 17, 1994, Montgomery lawyer Kenneth T
Hemphill received a public reprimand with general publica-
tion for failing to respond to a lawful demand for information
from a disciplinary authority under Rule 8.1(b) of the Rules
of Professional Conduct. A client/friend of Hemphill's com-
plained that he had not received all the money to which
he was entitled from a real estate closing. The case was
resolved by a plea agreement between Hemphill and the bar in
which he agreed to the reprimand and restitution in the
amount of $10,500. Hemphill had no prior discipline. |ASB
No. 93-069]

* On July 17, 1994, Birmingham lawyer David E. Hodges
received a public reprimand with general publication arising
from ethical problems in the handling of his firm's expanded
divorce practice, In 1993, the firm of Hodges & Greer began
advertising low-cost uncontested divorces. Within a relatively
short time, the firm's divorce clientele had increased substan-
tially. In time, clients began to complain to the bar about not
receiving their divorce after long periods of delay. Investiga-
tion into the matter revealed the clients were signing blank or
incomplete divorce documents, and many never even talked
with a lawyer. Serious guestions were raised about the authen-
ticity of the signatures on a number of the divorces being filed
by the firm. Hodges denied ever knowingly filing any false doc-

uments with a court, but accepted the reprimands proposed by
the Disciplinary Commission. His only defense was that the
sudden high volume of divorce files overtaxed the office's abili-
ty to deal with the caseload. At some point, some staff mem-
bers of the firm began to overstep legal and ethical bounds.
The Disciplinary Commission found that Hodges had failed to
supervise non-lawyer assistants, failed to provide competent
representation to a number of these divorce clients, and
engaged in conduct that is prejudicial to the administration of
justice. |JASB No. 93-458|

® On July 17, 1994, Birmingham lawyer J. Mark Greer
received a public reprimand with general publication arising
from ethical problems in the handling of his firm's expanded
divorce practice. In 1993, the firm of Hodges & Greer began
advertising low-cost uncontested divorces. Within a relatively
short time, the firm's divorce clientele had increased substan-
tially. In time, clients began to complain to the bar about not
receiving their divorce after long periods of delay. Investiga-
tion into the matter revealed the clients were signing blank or
incomplete divorce documents, and many never even talked
with a lawyer. Serious questions were raised about the authen-
ticity of the signatures on a number of the divorces being filed
by the firm. Greer denied ever knowingly filing any false docu-
ments with a court, but accepted the reprimands proposed by
the Disciplinary Commission. His only defense was that the
sudden high volume of divorce files overtaxed the office’s abili-
ty to deal with the caseload. At some point, some staff mem-
bers of the firm began to overstep legal and ethical bounds.
The Disciplinary Commission found that Greer had failed to
supervise non-lawver assistants, failed to provide competent
representation to a number of these divorce clients, and
engaged in conduct that is prejudicial to the administration of
justice. [ASB No. 93-457] [ |
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ALABAMA STATE BAR SECTION
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THE ALABAMA LAWYER NOVEMBER 1994 /379




Bench & Bar Mid-Winter Conference

Sponsored by:
Circuit & District Judges Associations and Alabama State Bar Committee on Bench & Bar Relations
Joint Mid-Winter Conference

Thursday, January 19, 1995
Howard Johnson Governor's House—Montgomery

8:00 a.m.—5:00 p.m.

Featured speakers: Professor Joseph Colquitt, Broox G. Holmes, Chief Justice Sonny Hornshy,
Hon. W. Harold Albritton, Samuel Franklin, and Marshall Timberlake

6:00 p.m.
Reception hosted by the Montgomery County Bar Association and the Alabama Judicial College
Faculty Association

Registration fee is $35%

*Fee covers cost of conference, CLE, written materials, continental breakfast, lunch, and reception, Con-
ference is approved for 6.0 hours of CLE credit by the Alabama State Bar.
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WHO REPRESENTS
HE POOR?

A Look at Two Legal Services Programs

t first glance, Thomas Grady
A Keith and Rita Kay Lett-Dean

may seem to have little in com-
mon, other than the fact they are both
Legal Services lawyers. They differ in
age, gender and race, Tom has worked
for Legal Services for more than 20
years, Kay fewer than two. But, the com-
mon qualities they share are an unwa-
vering commilment to community
service and the respect of their peers.
Both also were reared in Alabama—Tom
in Fort Payne in the northeastern part
of the state, and Kay in southern Mon-
roe County. As youths, neither planned
a career in law.,

“I can't think of any lawver I've ever
known that | respect more than Tom
Keith,"” says Huntsville's Bill Burgess, a
former Legal Services lawver whose
practice now is primarily criminal
defense, He has chaired the Legal Ser-
vices of Morth Central Alabama (LSNCA)
board of directors for the past eight
years. “You couldn't ask for anyone
more dedicated, and that's an opinion
that's shared by everyone in the legal
community here. He is a dedicated pub-
lic servant.”

Tom Keith joined LSNCA in Huntsville
as a staff attormey in 1972, straight out of
the University of Alabama’s law schoaol;
he's been the program's director since
1981, At first Tom planned a career in
engineering, but exposure to ideas about
economic development “got me think-
ing beyond what 1 was doing,” and he
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by Penny Weaver

began to think about ways of helping
poor people in the South. Accepted in
1968 at the University of Virginia's law
school, Tom put studies on hold after
receiving an induction notice from the
1.8, Army, For two vears he flunked the
Army's periodic physical exam, and his
tentative status forced him to forgo
the education at UVA. He worked at
Lockheed in Atlanta while in limbo with
the Army and finally was able to begin
law school at Alabama.

“I wanted to
do something
socially useful
from the be-
ginning,” he
says, noting
that several
law professors
at the Univer-
sily encour-
aged public
service. Doing
legal aid-type
work was “more
fashionable
then,” he says.
Tom took part in the school’s legal clin-
ic, which someétimes took cases thal
became controversial at the time.

After graduation, Tom became a stafi
attorney in the Huntsville Legal Aid
office, a program founded in 1968 by
local private lawyers, including Tommy
Armstrong of Scottshoro, and promi-
nent members of the Huntsville bar,

Thomas Keith

such as Robert Sellers Smith, who
remains on the program's board today,
and Glenn Manning, who stepped down
last year after more than 20 vears’ ser-
vice on the board. Their efforts to pro-
vide legal representation for
low-income citizens predated the cre-
ation of the federal Legal Services Cor-
poration, which was signed into law by
President Nixon in 1974,

“In those early days, the staff was
green and had a lot of growing to do.
But the young lawyers were talented,
they had good rapport with the clients,
and great spirit and energy abounded,”
Tom says. The years between 1975 and
the early 19805 was a time of rapid
growth and outreach. During that time,
the program had as many as eight class
actions going at once. Initially, local
judges had to be educated about many
of the poverty issues the legal aid
lawyers brought before them, and some
private lawyers felt threatened at first.
“Back then, there were lots of chal-
lenges to client eligibility. You hardly
ever have that today,” Tom says. Much
time was spent monitoring agencies'
compliance with regulations and get-
ting them to operate under the law. The
number of staff lawvers peaked at 14 in
the late 1970s, dropping to six by the
mid-1980s. The program’s caseload has
remained around 3,000 closed cases a
year, despite the attrition in staff attor-
neys. Its work has shifted from impact
cases to more routine work.
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“There were a lot of big trees to
chop down then,” Tom says of the
early years. “There were lightning
bolt decisions coming down from
the federal courts, and we were respond-
ing to issues never tackled before.”
These included jail conditions suits,
challenges to school fees, consumer
class actions, and lots of due process
cases. “A lot of time was spent on proce-
dural issues, making programs work the
way they were supposed to,” he says.

The 1980s were difficult vears. Severe
funding cuts, coupled with the
uncertainty of Legal Services' future
under the Reagan administration, made
recruitment and retention of staff prob-
lematic. In 1981, when the opportunity
came up to take over LSNCA's director-
ship, Tom wasn't particularly enthusias-
tic about assuming the role, Burgess
recalls. “He didn't want to be a manag-
er, but somebody had to step up to the
plate and do it, and he did it. His prefer-
ence is to be a courtroom lawyer,
and he continues to do courtroom work
today,” Burdess says.

Bar relations, always strong in
Huntsville, continued to improve over
the years as the program established
credibility with both juddes and private
lawyers. And over the years private
lawyers became more aware of remedies
available for poor people. They recog-
nized that Legal Services helps make
the system work and doesn't take away
their business. "We are the safety valve
for problems in the community, We
provide access for poor people seeking
justice through the courts,” Tom says,

What keeps Tom from burning out
after 20 years of poverty law practice?
“Seeing clients is the best thing I do. |
genuinely like my clients, like helping
them, and they appreciate my work.

“It's a lot of fun being a Legal Ser-
vices attorney. | feel we have more fun
than the attorneys we go against. It's an
inteflectual luxury to do what you need
to do and not be guided by purse
strings. You can live what you believe in
and make a career of it,” he says.

When he isn't representing clients,
Tom enjoys tinkering with his three old
MGBs and spending time with his wife,
Karen, a former nuclear quality engi-
neer who now operates her own graphic
design business.

Unlike Tom, Kay Lett-Dean came to
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a well-established Legal Services office
in the fall of 1992, after graduating
from Tulane University's law school.
She joined Mary Jane Oakley in the
Legal Services Corporation of Alabama
(LSCA) office in Monroeville, where
Mary Jane has practiced since 1983.

Coming to Monroeville was coming
home for Kay, who was born and reared
there and whose family is still very much
a part of the community fabric. Both par-
ents are retired schoolteachers who
grew up in the Burnt Corn and Uriah
areas of Monroe County. Her twin
brother lives in Monroe County and
teaches in neighboring Clarke County.

In her senior year at Monroe County
High School, a recruiter from the
University of the South at Sewanee,
Tennessee, convinced Kay to choose
that college. She was awarded a full aca-
demic scholarship there but only staved
two years before transferring to Auburn
University, where she wanted to become
a pharmacist. “Organic chemistry
changed my mind about pharmacy
school,” Kay
T ———
earned her de-
gree in com-
munity health
instead.

A career in
law was not
Kay's plan, but
one day dur-
ing her senior
year at Auburn
she decided
to take the
LSAT, “Tt asked
vou to list
institutions you wanted your scores
sent to, and I put Tulane and Emory.
After the results were out, I got a call
from Tulane. I still wasn't sure | wanted
to go to law school, but I did go to New
Orleans that spring, visited the school
and then decided to go,” Kay says.
Tulane awarded her a $14,000 yearly
schalarship.

During her law school summers,
Kay clerked for the Federal Deposit
Insurance Corporation in Atlanta,
but she already had public interest
law in mind. Tulane's law school has
a mandatory community service
requirement, and she spent her time
at Covenant House, a center for

Kay Lett-Dean

troubled youths and runaways in
New Orleans. Her interest in helping
troubled juveniles continues today.
She serves on Monroe County's juvenile
justice coordinating committee and
is working with the local Department
of Human Resources on develop-
ing alternative community service pro-
grams for juvenile offenders.

Legal Services appealed to Kay, even
in law school. “l saw Legal Services
as a means of kzlping people less
fortunate than myself and because
I wanted to contribute to my communi-
ty. I realized that somebody along the
way had done something that helped
make my life what it is today, and I
wanted the opportunity to repav soci-
ety,” she says.

“The work has been hard but reward-
ing," Kay says. Her casework involves
mostly unemployment compensation
claims, public housing evictions and
public benefits problems.,

“She's a real plus at Legal Services,”
says Monroe County District Court
Judge William J. Causey, Jr. “She’s in
my court about as much as anyone else,
and I enjoy working with her.”

Active in her church and in youth
programs, “Kay is in constant demand
for speeches,” says her colleague, Mary
Jane Oakley. Being so well known in the
community does have its drawbacks. “It
is nothing for the phone to ring at
home at nine or ten at night because
people who know me think 1 can do
something special for them outside the
regular channels. This can be frustrat-
ing, but at the same time, if you can
help somebody you've grown up with, it
can be very gratifying.”

Kay's hushand, John Dean, works for
AT&T in Atlanta, and the couple takes
turns commuting on the weekends. She
has no plans to leave Legal Services or
Monroeville anytime soon. “Right now,
I'm taking one day at a time. Ultimately,
I'd like to be a juvenile court judge,”
she says. Currently, Monroe County
doesn't have this position. B

Penny Weaver is communications coordinator
of the Alabama Consortium of Legal Services
Programs. She has previously served as a
frae<lance photographer and writer, as direc-
tor of information for the Southern Poverty Law
Center, and as assistant director of the Amaeri-
¢an Friends Service Committee's Alabama
Community Relations Program
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«e M-E-M-O-R-1-A-L-S

Julian Harris

ulian Harris

of Decatur,

Alabarma, & giant
of the legal profes-
sion of this state,
died on August 9,
1994, He was born
in Decatur on Dec-
ember 10, 1904
and Irved all of his
life in that city. His
father, AJ. Harris; and his grandfather, C.C.
Harris, were leading lawyers in Decatur
from the year 1872 when C.C. Harrls moved
from Moulton to Decatur and hegan his
practice here. His mother, Edith West Har-
ris, was the daughter of Reverend Anson
West who was a renowned bishop in the
Methodist church.

Mr. Harris graduated from high school
in Decatur at the age of 16. He attended
the Alabama Polvtechnic Institute, which
later became Auburn University.
Although first contemplating a banking
career, Mr, Harris later decided to follow
in his father's and grandfather's (ootsteps
and take up the law, He entered law
school at the University of Virginia in
1925, While at that university he was
elected to Phi Bela Kappa. the Order of
the Coif and the Raven Society. He
served on the editorial board of the Vir-

gimig Law Review. The summer following
his second vear of law school Mr. Harris
passed the Alabama bar examination and
was admitted to the practice in Alabama,
He received his law degree in 1928 and
entered law practice with his father,

Mr. Harris was elected Morgan County
Solicitor in 1930 and in 1934, resigning
in 1936, He was appointed circuit judge
of the Eighth Judicial Circuit in 1943 and
served until 1945, Mr, Harris was the
attorney for Morgan County for more
than 20 years.

He served on the Decatur Board of
Education from 1943 to 1963, He was a
member of the Governor's Commission
on Higher Education and served as chair-
man of the Board of Trustees of Athens
College for 20 years. Mr. Harris was
chairman of the committee of the Alaha-
ma State Bar which drafted the Code of
Professional Responsibility of the Alaba-
ma State Bar adopted in 1974 by the
Supreme Court of Alabama. He was a
member of the Alabama State Bar and
the American Bar Association. He served
for a number of years on the Board of
Commissioners of the Alabama State Bar.

Not only was Julian Harris one of the
great lawyers of his time, he was also a
renowned public servant and civic leader.
He responded without fail to every
request upon his time and resources for
the things needed to improve his com-

munity, state and nation. In recognition
of his public service, he was honored an
numerous occasions. Among these hon-
ors were the Brotherhood Award of the
National Conference of Christians and
Jews, selection as the honoree of the
Decatur General Hospital Foundation
Gala, and the naming of a2 Decatur public
school as the Julian Harris Elementary
School. He was a charter member of the
Decatur Rolary Club and named a3 a Paul
Harris Fellow by that club. For 50 years
Julian taught the men's Bible class at
First United Methodist Church. So dis-
tinguished was his service that this class
bears his name: The Julian Harris Lend a
Hand Bible Class.

Surely, his smile, his wit and his wis-
dom will be sorely missed by all whao
were honored to enjoy association with
Julian. His legacy, however, is much
maore than fond memories. His life is a
continuing testimony that the practice of
law should not be a selfish pursuit of for-
tune and fame but a selfless dedication Lo
the service of those in need.

He has left for all of us who claim the
name of "lawyer” the perfect example of
noble and devoted service to the “Jealous
Mistress”,

—John A. Caddell

Lifelong iriend and admirer
of Julian Hamris

Decatur, Alabama

T.O. Howell, Jr.

hereas; T.0,
Howell, Jr., a
dislin-

guished member of
this association,
passed away on May
7. 1994; and

Now, therefore,
be it resolved that
“T.0.%, as he was
affectionately known, was born in
and staved a lifelong resident of Mobile,
Alabarma where he attended public schoals
and graduated from the University
of Alabama School of Law and com-
menced practice in Mobile in 1937,
He served as an assistant district attorney
and was recognized by the Alabama
State Bar and the Mobile Bar Association
for more than 50 years of dedicated
service. He was a founding director
of Mobile Federal Savings & Loan, a
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patron of the Mobile Opera Guild, and
a member of the board of the Fine
Arts Museum of the South. He was also
a member of the Freedom Foundation,
the Boehm Society and the Cuidad
de Malaga Organization, as well as several
mystic societies, the Athelston Club
and the Mobile Country Club. He was
the senior partner in the firm of Howell,
Johnston & Langford.

T.0. was recognized by his peers as
a tough and skilled negotiator, as well
as a very able and competitive advocate
in the courtroom.

T.0. was a devoted father and
family man and left surviving him a
son, T.0. Howell, 1l of Mobile, a daugh-
ter, Chrissie Howell of Atlanta, and long-
time devoted friend, Dot Bovkin, also of
Mobile, and many other relatives.

—Richard Bounds

President
Mobile Bar Association

Please Help Us

The Alabama Lawyer “Memorials™ sec-
tion is designed to provide members of
the bar with information about the
death of their colleagues. The Alabama
State Bar and the Editorial Board have
no way of knowing when one of our
members is deceased unless we are noti-
fied. Please take the time to provide us
with that information. If vou wish to
write something about the individual's
life and professional accomplishments
for publication in the magazine, please
limit your comments o 250 words and
send us a picture if possible. We reserve
the right to edit all information submit

ted for the “Memorials™ section. Please
send notification information to the fiol-
lowing address: Margarel L. Murphy,
The Alabama Lawuyper, P.0O. Box 4156,
Montgomery, AL 36101
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v M-E-M-0-R-T-A-L-S

Daniel A. Pike

VLETEas,
Daniel A
Pike; a dis-

tinguished mem-
ber of this asso-
ciation, passed
away on May 12,
1994 and

Whereas, the
Maobhile Bar Associ-
ation desires to re-
member his name and réecognize his
contributions made to our profession
and to this community:

Now, therefore, be it resolved that Dan,

as he was affectionately known, was a
native of Mobile where he attended
parochial and public schools. He earned
his bachelor of science degree in 1968
from Springhill College, where he helped
found the Alpha Delta Gamma fraternity.
In 1968, he received the O'Leary Award at
Springhill in recognition of the efforts
toward the belterment of the community.
He attended the University of Alabama
where he graduated from law school in
1971, Dan was a veteran of the LS, Nawy.
He served as president of the Skyline
Country Club in Mobile and was a mem-
ber of the Mobile Bar Association, the
Alabama State Bar and the American Trial
Lawyers Association, as well as an officer

of the Alabama Trial Lawyers Association.

Dan specialized in the practice of mar-
itime law, particularly personal injury
and death involving maritime workers.
He was recognized and respected as
being highly proficient and able in this
area of the practice of law,

Dan was a devoted family man and Jeft
surviving him his wife, Vaughn Pike of
Mobile, two daughters, Ginger and
Tifany, and his mother, Christine Ham-
mands of Mobile, as well as two sisters,
Eleesha Neese and Jo Ann Wunschel,

—Richard Bounds
President
Mobile Bar Association

Ernest Ray Acton
Montgomery
Admitted: 1950
Died: September 2, 1994

John Calvin Adams
Birmingham
Admitted: 1947
Died: August 23, 1993

| William Jackson Allen
CGadsden
Admitted: 1942
Died: February 22, 1993

Thomas Legrand Borom
Ozark
Admitted: 1928
Died: February 2, 1992

Joe T. Burns
Wedowee
Admitted: 1953
Died: March 31, 1994

Hugh Franklin Culverhouse
Tampa, Florida
Admitfed: 1947

Died: August 25, 1994

John Heron Edmondson, Jr.
Tampa, Florida
Admitted: 1952

Died: 1993

David Bernard Ellis
Tuscaloosa
Admitted: 1974
Died: August 10, 1994

Claude A. Gholston
Jasper
Admiited: 1939
Died: May 19, 1993

Miles Shinkle Hall
Monigomery
Admitted: 1934
Died: July 29, 1994

Julian Harris
Decatur
Admitted: 1927
Died: Auglust 9, 1994

Thomas Orr Howell, Jr.
Muobile
Admitted: 1937
Died: May 7, 1994

Charles Leroy Howard, Jr.
Birmingham
Adrmitted: 1949
Died: September 12, 1994

Joseph Huntley Johnson
Dathan
Admitted: 1966
Dfed: June 27, 1994

George Alexander LeMaistre
Tuscaloosa
Admilted: 1933
Died: September 26, 1994

Randolph A. Lurie
Montgomery
Admitted: 1931
Ded: June 3, 1994

Robert M. MacLaurin
Jasper
Admifted: 1938
Died: April 2, 1994

Albert Gordon Rives
Birmimgham
Admitted: 1925
Died: September 26, 1994

THE ALABAMA LAWYER

NOVEMBER 1994 / 385




Joe Graham Barnard

hereas, Judge Joe Graham
WBamnrd. a member of the Birm-

ingham Bar Association since
1956, died at the age of 64 on July 18,
1994: and,

Whereas, Judge Barnard attended
Woodlawn High Scheol, Birmingham-
Southern College, and the University of
Alabama School of Law: and,

Whereas, Judge Barnard served his
country with distinction, earning the
Combat Infantry Badge and the Bronze
Star with Valor in the Korean War, and
retired as a colonel from the Alabama
Army National CGuard; and,

Whereas, Judge Barnard was a lifelong
member of East Lake United Methodist
Chureh, where he organized and directed
the Boy's Choir and directed the Chancel

Bell Choir and the Celebration Ringers: and,
Whereas, Judge Barnard gave freely of
his time to his community, serving as
director of the Chancel Chaoir, the Chan-
cel Bell Choir, and the Youth Bell Choir
al Seventy-Sixth Streel Presbyterian
Church, as leader of an Explorer Scout
Post, and as an active member of the
Warblers Club and the Birmingham
Metro Chapter of the Society for Preser-
vation and Encouragement of Barber-
shop Quarter Singing in America; and,

Whereas, Judge Barnard served with
honor and distinction as Birmingham
City Court Judge for seven vears and as a
circuil judge for 16 years: and.

Whereas, Judge Barnard served his fel-
low judges by teaching frequently in
judicial academies and seminars, which
i5 the work in which he was engaged at
the time of his death; and,

Whereas, Judde Barnard was deeply
respected by the members of this com-
munity, the bar and his colleagues on
the bench:; and,

Whereas, we express our enduring
regard and respect for our distinguished
colleague whe served our profession; our
state, and our country in such an exem-
plary manner.

1t is; therefore, hereby resolved, by the
Executive Committee of the Birming-
ham Bar Association, that this Resolu-
tion be spread upon the minutes of this
Committee, and that copies thereof be
sent to his wife, Betty Sykes Barnard: his
son, Joe Graham Barnard, Jr.; and his
mother, Bernice Graham Barnard,

—William N. Clark
President
Birmingham Bar Association

Judge James
Russell McElroy

hereas, Judge James Russell McEl-
Wrﬁy. who served in Jefferson Coun-

ty as an-active circuit judge for
almost 50 vears, and as'a supernumerary
judge for several vears thereaiter, died at
the age of 92 on June 28, 1994; and,

Whereas, Judde McElroy was a native
of Sumter County, Alabama. who
received his secondary education there,
and worked in the railroad industry until
he attended the University of Alabama
School of Law (special course) and the
Birmingham School of Law, being admit-
ted to the bar in 1924; and,

Whereas, Judge McElroy was engaged
briefly in private law practice and as a
part-time assistant city attorney of Birm-
ingham until he was appointed a circuit
judge in 1927, al age 25, in which posi-
tion he served continuously'as an active
judge until his retirement in 1977. He
served a lengthy tenure as presiding
judge of the circuit from April 1942 to
June 1960, following which service he
glected to return to the: trial bench until
his retirement; and,

Whereas, Judge McElroy presided over
many notable trials, both civil and crimi-
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nal, and became a nationally recognized
authority on the law of evidence. He
authored what is now known as McEl-
roy's Alabama Evidence, which continues
under the authorship of Dean Charles W.
Gamble, as the most widely used legal
treatise in the state. He was a prolific
writer and lecturer, and served over peri-
ods of many years as a part-time faculty
member of Birmingham School of Law,
the University of Alabama School of Law,
Samford University-Cumberland School
of Law, and the Medical College of Alabama;
and,

Whereas, Judgde McElrov has been hon-
ored by the establishment of Endowed
Professorships in his honor at Samford
University's Cumberland School of Law
and the University of Alabama Schoal of
Law, where a scholarship in his honor
also has been established, and by such
awards as the University of Alabama Law
School Dean’s “Notable Service” award
(1972) and the Birmingham Bar Associa-
tion's “Law.and Justice” award (1972} and
other honors; and,

Whereas, Judge McElroy served his
community, state and nation throughout
his lengthy career in such diverse activi-
ties as the YMCA, the Junior Chamber of
Commerce, as chairman of the Jefferson
County Council of United Service Organi-

zations and chairman of all advisory
boards to local draft boards in Jefferson
County during World War 1I; as a co-
organizer of the Alabama Circuit Judge's
Association and its past president; as a
member of the board of the Birmingham
Area Educational Television Association,
Inc.; as a staff member for Boys Summer
Camps at Camp Winnataska: and as a
longtime member and past member of
the board of stewards of Trinity United
Methodist Church; and,

Whereas, Judge McElroy was possessed
of a love of the law equaled only by his
love of God, his family and his fellow
man. His great intellect, high moral and
ethical standards, and his tireless efforts
to contribute to justice, logic and good
order in the rule of law have indelibly
stamped him as a leader of the highest
order and have contributed immeasur-
ably to the improvement of the bench
and bar of this state; and,

Whereas, we express our enduring
regard and respect for this most distin-
guished colleague for his peerless and
selfless service.

—William N, Clark
President
Birmingham Bar Association
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CLASSIFIED NOTICES

RATES: Members: 2 free listings of 50 words or less per bar member per calendar year EXCEPT for “position want-
ed" or "position offered” listings — $35 per Insertion of 50 words or less, $.50 per additional word; Nonmembers: $35
per insertion of 50 words or less, $.50 per additional word. Classified copy and payment must be received according 1o
the following publishing schedule: November '94 issue — deadline September 30, 1994; January "95 issue -
deadline November 30, 1994, no deadline extensions will be made

Send classified copy and payment, payable to The Alabama Lawyer, to: Alabama Lawyer Classifieds, c/o Margarel
Murphy, P.O. Box 4156, Montgomery, Alabama 36101.

FOR RENT

OFFICE SPACE: Birmingham, Home-
wood, furnished. Overflow work avail-
able. Includes: reception, conference,
break room, basic office fumishings, cur-
rent library, all utilities, cleaning service,
free use of fax (local) and copier, Securi-
ty installed, phone system available, no
smoking. Phone (205) 879-2908.

FOR SALE

LAWBOOKS: William S. Hein & Co
Inc., serving the legal community for
over 60 years. We buy, sell, appraise
all lawbooks, Send want lists lo: Fax
(718) BB3-5595 or phone 1-800-828-
7571,

« LAWBOOKS: Save 50 percent on your

lawbooks. Call National Law Resource,
America's largast lawbooks dealer
Huge inventories. Lowest prices. Excel-
lant quality. Satisfaction guaranieed.
Call us to sell your unneeded books.
Need shelving? We sell new, brand
name, steel and wood shelving at dis-
counl prices, Free quotes. 1-800-278-
7749, Mational Law Resource.,

LAWBOOKS: Complete law library
Excellent condition. Will separate.
Ala. Digest; Ala. App. Rep.; Ala.
Reports; Ala. Reporter; AmJur Trials;
POF 1si, 2nd & 3rd; Legal Forms; Ala.
Codes; Shepards. All up to date. Con-
tact Don Hardeman, Culliman, at (205)
739-5087.
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« ALABAMA CODE:; Updaled set of

Alabama Code annotated. Mint condi-
lion—most volumes have never been
opened. $350. Call Kelley Gaites at
(205) 534-8485.

LAWBOOKS: Alabama Reporis and
Alabama Appellate Reporis, 1916-
1975; continued by Southern, 2d vol-
umes 331-614; Code of Alabama,
1975; West's Legal Forms, 2d. All
books purchased new in January 1992
and most never openad or stamped.
Contact Julie Sinclair at (205) 939-
0033; fax {833-6133).

LAWBOOKS: Am Jur Prool of Facts, 1,
2, 3; Up-to-dale, new condition. Phone
Don Hardeman, Cullman, (205) 739-
5087.

SERVICES

+ EXPERT CONSULTANT: Child abuse

consultant with exiensive investigative
and case experiance currently
employed at state leval will provide
case assistance and/or educational pro-
grams in abuse areas of Factitious Dis-
order by Proxy, Munchausen by Proxy
Syndrome, and sexual abuse. Non-
Georgia cases only, Reasonable. Ref-
egrences. Louisa J. Lasher, P.O. Box
737, Conyers, Georgia 30207. Phone
(404) 785-7608

« PARALEGALS: Attention altorneys

and personnel direclors, The National
Academy for Paralegal Studies has
qualified paralegals in your local area

ready for employment in law offices and
corporalions. Our paralegal graduates
are frained in areas of law, such as
family, real estate, torts, criminal, pro-
bate, and corporate law. Student
intemns are also available. Thera are no
feas for these services. For additional
information, call the Placement Office at
1-800-285-3425, ext. 3041.

PROFESSIONAL LEGAL INVESTIGA-
TOR: Licensed and bonded. Specializ-
ing in financial and securities related
cases, Extensive experience In white
collar investigations and case prepara-
tion for trial. For confidential consulta-
lions or copy of C.V. and references,
contact Wyman O. Higgins at (205)
260-8892 or P.O. Box 211071, Mont-
gomary, Alabama 36121.

« DOCUMENT EXAMINER: Examination

ol Queslioned Documents. Certified
Forensic Handwriting and Documant
Examinar, Twenly-seven years axperi-
ence in all forensic document problems.
Formerly, Chief Questioned Documen
Analyst, USA Criminal Investigation
Laboratories. Diplomate (certified)—
British FSS. Diplomate (certified)—
ABFDE, Member: ASQDE; IAl
SAFDE; NACDL. Resume and faa
schedule upon request. Hans Mayer
Gidion, 218 Merrymont Drive, Augusta,
Georgia 30907. Phone (706) 860-4267.

+ LEGAL RESEARCH: Legal research

help. Exparianced atlomey, member of
Alabama State Bar since 1977, Access
1o state law library. WESTLAW avail-
able. Prompt deadline searches. Sarah
Kathryn Farnell, 112 Moore Building,
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Montgomery, Alabama 36104. Phone
(205) 277-7937. No representation is
made that the quality of the legal ser-
vices lo be performed is greater than
the quality of legal services performed
by other lawyers.

= DOCUMENT EXAMINER: Certified

Forensic Document Examiner. Chistf
document examiner, Alabama Depart-
ment of Forensic Sciences, refired, B.S.,
M.S. Graduate, university-based resident
school in document examination. Pub-
lished nationally and interally. Eighteen
years trial experience, state/federal
courts of Alabama. Forgery, alterations
and document authenticity examinations.
Criminal and non-criminal matters. Amer-
ican Academy of Forensic Sciences,
American Board of Forensic Document
Examiners, American Society of Ques-
tioned Document Examiners. Lamar
Miller, 3325 Lorna Road, #2-316, P.O.
Box 360999, Birmingham, Alabama
35236-0999. Phone (205) 988-4158.

FORENSIC DOCUMENT EXAMINA-
TION: Handwriting, typewriting, aliered
documents. Criminal and civil matiers.
Medical records, wills, contracts,
deeds, checks, anonymous |etters.
Court qualified. Thirty years combined
experience. ABFDE cerified. Members,
Amearican Academy of Forensic Sci-
ence, American Society of Questioned
Document Examiners, International
Association for Identification. Camey &
Nelson Forensic Document Laboratory,
5855 Jimmy Carter Boulevard, Mor-
cross (Atlanta), Georgia 30071. Phone
(404) 416-7690.

DEPOSITION SUMMARIES: Parale-
gals trained in all areas of law work on
computerized program in our office
saving you valuable review time and
paperwork, cost effective, strict confi-
dentiality. Guaranteed case conflict
check with each summary, meets your
schedule, evan overnight. Customized
to your needs, finished product is user-
tnendly, converts to your computer sys-
tem. One hundred pages summarized
free with first order. Phone 1-800-
DEPQ-786 (1-800-337-6786).
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POSITIONS OFFERED

« ATTORNEY JOBS: National and Feder-

» PROPERTY SETTLEMENTS: Dissolu-

tion of marriage. Retired pay analysis.
Member in service or retired. Military,
civil service, state and municipal. All
other types of retirements, $240. Retired
Pay Analysis. Phone 1-B00-704-7529 or
(719) 475-7529,

= INSURANCE CONSULTANT: Life and

health, claims and policles. Advica/tes-
timony on punitive damages. Retired
insurance company vice-president on
staff with 40 years policy drafting and
claims experience. ARKE Professional
Services, Inc., P.O. Box 783, Pensaco-
la, Florida 32594. Phone (904) 968-
2130 or 1-B00-700-ARKE.

« LEGAL RESEARCH AND WRITING:

Research and brief writing at trial level
and appellate level. Licensed Alabama
attorney. Hugo Black Scholar. Access
to University of Alabama Law Library.
Lexis MVP avallable at no additional
cost. Contact Virginia Buck. Phone
(205) T52-6773. No representation is
made that the quality of the legal ser-
vices fo be performed is greater than
the quality of the legal services per-
farmed by other lawyers.

+ CONTRACT PARALEGAL SERVICES:

Certified paralegal available for contract
work. Prompt and professional service in
ordering, organizing and summarizing
medical records; summarizing deposi-
tions; drafting legal documents; and word
processing. Extensive trial preparation
offered, including the preparation of trial
notebooks, exhibilts and personal assis-
tance at trial. Carmen Curtis, 2845 Bri-
dlewood Temace, Birmingham, Alabama
35080. Phone (205} 620-4053,

al Employment Report. Highly regarded
monthly detailed listing of attorney and
law-related jobs with the U.S. Govern-
ment, other public/private employers in
Washington, D.C. throughout the U.5,
and abroad. 500-600 new jobs each
issue. $34 for three months; $58 for six

months. Federal Reports, 1010 Vermont
Avenue, NW, #408-AB, Washington,
D.C, 20005. Phone (202) 393-3311.
VISA and MasterCard accepted.

MANAGING ATTORNEY: Legal Ser-
vices Corporation of Alabama, a non-
profil law firm providing free legal
services to the poor, is seeking to fill
the position of managing attorney in its
Tuscaloosa Regional Office. Minimum
three years of law practice. Manage-
menl experience required. Salary:
DOE. Please respond to Merceria Lud-
good, Executive Director, Legal Ser-
vices Corporation of Alabama, 207
Montgomery Street, 500 Bell Building,
Montgomery, Alabama 36104, LSCA is
an Equal Opportunity Employer.

LITIGATION ASSOCIATE: An estab-
lished, small but growing law firm in
Montgomery seeks an associate with
two to four years of experience. Strong
civil liigation experience desired. Salary
commensurate with education and back-
ground. Paosition available immediately.
Send resume to Managing Partnar, P.O.
Box 4992, Montgomery, Alabama
36103-4992,

ERISA ATTORNEY: New Orleans firm
seeks ERISA associate with one-five
years of benafils law experience. The
firm’s practice encompasses all phases
of employee benefits law, including
advice and planning with respect to
retiramant and welfare plans as well as
an active ERISA litigation praclice.
Excellent credentials, communication
ability and organizational skills
required. Send resume to Hiring Attor-
ney, P.O. Box 750368, New Orleans,
Louisiana 70175-0368.

ASSISTANCE NEEDED

» PUBLIC RIGHTS-OF-WAY ATTORNEY:

Anyone experienced in dealing with the
Alabama Depariment of Transportation
represanting or defending claims by
homeowners where roads are being
widened, Call Jack at (205) 251-9858.

THE ALABAMA LAWYER



It’s real simple.

[ knew online legal research
was more current and more
convenient, but as a solo, |
| didn't think I could afford it.
Bruce Stern,
'Solo Practitioner, [ was wrong.

for LEXIS MVP.

MVP only costs me $130 a
month. Flat fee. No strings.
And for that I get unlimited

online access to state law!
And there's no dounside.

Because there’s no minimum
subscription period and no
cancellation fee. MVP’s just
what they say it is... the
Most Valuable Part of LEXIS
for small law forms.
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Your clients depend on vou to abways haw
the answer. Or, at lesst know how to pet it

Today more than ever, that can take you to
leading newspapers like The Weall Streef forrnal
and Los Anpedes Thries. Periodicals like
Barron ¥ Business Weeb, and Forbes. And
any other of America’s top business publications
thiat will be available 1o you on Dow Jones
News/Ritrieval® on WESTLAR™

That's why we're so prowd to offer the legal
communily seamles access 1o this powerful
resource exclusively on WESTLAW

fith 1,600 information-packed publications

at your fingertips, there’s no better way for vou to

know your clients” businesses, Increase your
awstreness of risks and opportunities in their
industries. And anticipate new laws

We give vou 45% mone newspapers than Lexis™
Nexis® 1o keep vou cutting-edge current. Influ-
ential business periodicals for timely analysis. And
wide-ranging trade magazines so vou can track
developments that affect vour clients” interests.

But we don't stop there. Geiting at the exaci
information you need & fast and easy with revolu-
tionary WIN® (WESTLAW is Natural™) searching
Simply state your issue in plain English and
pertinent informtion & yours in an instant

S0 maximize your value to your clients with

business resesrch on WESTLAW
Thee reasons are beginning o pile up
Call 1-800-328-99%3 now for details

Where Legal
~ &Business
Information
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The reasons to do
your business research

on Westlaw are

beginning to pile up.
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