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011 t/11 Cov11r 
\Vhuton Couul)I Com1Jiouu. l>ouble Sprlt,g,, AWillmA - Wh111to11 Count)', !lllmcd In hon11r Q( l'l<· 

Cowroor John fl. Winstun. ol\c11 hM b\'cn c.iUed ''The Pree State of Winston." AJlhoi.~h populnr leg 
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WitL•ton County could kc<dr from Al~h."'l'IA Mimy rCJidmts al Winston Count)• lleshcd to be lrft. oul 
II( Ille dCAl.lth,g Crvll War, In p.111 l>ec.l1u;e Ihm were few ahl\~ (hnd (r\\'l't 1illw-ownr.._, In lhc roun­
t,y, Md lh,,y bcllc-.\.ld that tltc war w.is bl1111 f01.1l!ht tl\oer l»ue., whkh JIJ 11111 cC'lntcrn 1hrm. 
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By Sc1mual A. Rumol'e. Jr. 

Renewing 
Professionalism 

Samuel A, Rumoro1 Jr, 

The Executive Council of the 
Alabama Slale Bar had iLs annual 

retrenl the weekend of AugusL 25-27 
at Calloway Gardens. The purpose of 
the relreal was to review plans for lh1e 
year, consider problems facing our 
profession, and get to know each 
other bell~r ln a casual setting. The 
council md with Keith Norman, our 
executive dirllctor; Tony McLain, our 
general counsel; Etl Patterson, 01.ir 

director of programs; Susan Andres, 
our director of cornmunic11Uon~ anti 
public informntion; and Cole Porli~, 
presiclenl or the Young Lawyers' 
Section. 

For those who do not know the 
makeun of the ~xecutive Council, our 
by-1,iw~ 11uthorize the bar president to 
appoint the council. The president 
selects a sc11ior lli~mber of the Board 
of I3ar Commissioners to serve as vice­
prnsidenl of our association. I asked 
Pat Cl'avcs of Huntsville to be vice­
presidenl. Three other bar commi$­
sioners are appointed to Lhc council. I 
asked Rocky Watson of F'orl P!tyne, 
Carol Stewart of Birmingham and 
John 13arnett of Monroeville to serve. 
'l'hese lawyers, to~t her with 
Immediate Pasl President Wade 
Baxley :inti Presidcnl-l~lecl Larry 
Morris, serve as advisor~ and a pseudo• 
cabinet for the bar president. My 
observalion al U,c conclusion of our 
relreal is lhat the leadership of your 
Alabama State Bar Is in good hands. 

Over lhe nexL few monlhs you will 
be hearing more about many of the 
items on our agenda. I intend to 
appoint a lMk force to niview propos· 
aJs for a new Alabama Conslilulion. In 
2001. Alabama Legal Services will bt: 
conducling a fund-rnising campaign. 
For the nrst time eve1·, our annual 
meeling will be al Sandeslin, Plorida. 
All members of the bar soon wlll 
receive a new bar identification num• 
her. And we will consider preparing a 
new stratel(ic pl11n for the Alabama 
Sti,tc Bar c1s we move forward in the 
2L~l CcnLury. 

AnoU1cr area of discu~:;ion ii~ our 
rclreat concl"lmctl prnfessionalism. 
The common cord lhal binds all 
members or Lhc Alabama Stale Oar is 
our professional license to prnclicc law. 

Professionalism can mean many 
different lhings. bul basically, as 
members or the legal profession, we 
havt: been itiven a privile"e lo do 
things Lh11l other citiiens cannot do. 
Wilh lhis privilege comes hiAh 
responsibility. That rcsponsibillly is to 
the public tu1d nlsu Lo each oLhcr In 
the profession. 

Pat Craves, our vice-president, 
has shared his thoughts wllh me on 
professionalism. I le was particularly 
interested in lawyer civility. He 
reminded me that Jim Rotch, his law 
parlncr and a classmate of mine in 
Li:adcrship Birmin~h~rrr. had 
authored ''The Birmingham Pledge." 



which is a personal commllment by an individual lhal he or she will treat all people 
with dignity and respect. Pal suggested thnt our bar adopt a similar pledl{e for 
l:tW)'er profe!isionalism. I was most impressed by the c:onknl of his proposal. and ii 
will be prc.~cnted to u,e Honrd of Bar Commissioners for further ncllon. We can all 
1>roriL from llvlng Lhls plcdite each day. I share lhe proposed pledge with you now. 

Propoaed Pledge of Profeaalonallem 

I believe lhal our judicial systi!m holds together I he fabric of our democracy. 

I believe lhal, in Ol'<ler lo maintain our judicinl llystem. lawytm must maintain a 
high degree of profe.~sionnl courtesy and decorum. 

I bclleve Uinl every lawyer hM a profession11I duty to maintain o courlcou~ and 
colleglnle atmosphere 111 u,c pracllcc of lnw. 

I believe that n courteous and collcgl11Le lllmosphere begins wilh me. 

Therefore, I will 

• lllke all ncliom, in l{ood fnilh. 

• never knowingly deceive 1.molher lawyer. 

• honor promises ,mcl commilmenls m:ii.lt! lo nnolher lawyer. 

• n1aintnln a cordial and respect(ul relalionshlp with opposing c<1unscl. 

• seek sanctions against oppo~inA counsel only where requirnd for the clicnl and 
nol for mere lacllcal advant.agt. 

• nol make unfounded accusnllons o( unethical conducl about opposing counsel. 

• never intenlirm11lly embarrass another lawyer. 

• ovoid personiil criticism of iinother lawyer. 

• shake hands with the opposing lawyer at lhc close of adversarial proceedings. 

• refrain from engaging In My conduct which ,mgcndcrs disrespect (or the 
court, my adversary, or the f>arlies. 

• never have ex pur/o communications wiU, the court when the opposing party 
is represented by counsel. 

• slnnd to address lh1: court, bo courteous and nol engage in rcc1·iminnllon with 
the court. 

• dress in proper attire during any courl proceeding, whether in the courlroom 
or chambers, to show proper respect. for the court and Lhc law. 

• :ilways rcm~mbcr lh11t lhe purpose o( lhc practice of law is ,wither an opportv­
nily Lo mfike ouLrngcous demands upon vulnerable opponents nor bllnd rc~lst­
nnce lo a just claim; being slubbornly lltiJlious for n plaintiff or a defendant is 
nol professional. 

Date ____ _ Signature _ __ __ __ ___ _ __ _ 

Al. lawyers wi: must renew our commitment lo professionalism .lnd I believe I.hat 
such a signed pledge Is a itood slarl. We musl not take lhe approach lo "win ,,l all 
costs." Pro(essiom,Hsm bc~lns with each one of us. H we lry our cnses professionally 
and if we lrenl each olhcr with civility, juslice will be served and lhe ''rule of law" 
will be the real winner. You can ulso view the plcdite ot 111ww.(1/abm:org. 

I close now with the admonition Lhal we should all strive for higher Bl,mdords o( pro­
fossionnllsm In our daily practice. Also, as your presld1:nt, I welcome ~imilnr ideas from 
all of you lhat I can share with our membership. My phone number is (205) 323-8957. 
My fax number i~ ( 205) 25il-3267. My e-mail address is srumore<fl',rml,com. I look 
forward to hearing from you this year. • 

Civil AC-lions nt Lllw lrd I'd, h11c hcen 
reduced 10 $75.011 whi1h Includes 
1hlpplni;. II ll1Jo ,ncludu 1hc third 
aupplcmc_nt ThiJ purchuc ahu • 
l11wycr 1171 PllllQ of lc~l llftll 14CI pa11ci1 
of J10Ckc1 p11r1• for $7S.OO. 

II'• 7$ oh"111erH l11cl11d~ 3,SOO cl1111lo11a 
or Alnhomo CllICll 11~ w~ll 11A h11111lml• 
of Olh~r portfonnl c"AU, whllc 1hc 
~urplcmcm bc11in1 new ~t111j\1e11 011 
b,ut.a und =Wit<:(). 

le> Ordrr - Cl'll!ICt (."lvfl i\cli!lllJ 
S~11I check 10 Mru1chci<lcr rtt» 
l'.O. llox 550 I 02 
llln11l1111hom, AL 3520, 
Or coll1 (205l 2S 1-57HO 
Nnmc: ____ _ 

/\u,lrcs• 
/\11111u,11 ~nclo!l«I· _ ~-
Y11u m•y chllfl!C my credit c,1rd 
l)rc 

N11111bcr - ------­
Uxp. Dn1c· 
Sl11nnmrc· 

Tho 1f/11bn111a law111,r NOVDMIIDR 2000 I 3GD 



EXECUTIVE DIRECTOR'S REPORT 
B.1/ f(eilh B. Norman 

A Tribute 
to B.J. 

Keith B, Norman 

MMIM'ii:\j\fofi,i:/•H Thu A/11bnm,1 l,awver 

8 elty Jean Solomon departed this 
li(e on August 5, 2000. Very few bar 

members would have occasion to know 
1'B.J ., " as she chose to be called. but 13.J, 
worked at Lhe ~Late liar for more than 
ten years keeping the bar's facilities 
imrnacul!!tc fol' staff and visitor:; allke. 
Sile did nol work for Lhe state bar bul 
for a private Janitorial company. This 
ract did not stop her frorn treating Lhe 
bar building as her domaln. B.J. Look a 
great deal of pride in her work here. 

IU. was a special person to everyone 
who knew her. What made her special 
was that she c.,red so much aboul 
everyone el~e. She always took lime to 
fh;d out aboul how the other person 
wa.~ doing; :.ind about Lheir spouse t1nd 
children. Prom her demeanor, you knew 
her concern (or others was genuine and 
Lhat she was touched when someone 
else had a problem. B.J. was the cmbod, 
iment of the "Colden Rule" and she 
lived ancl practiced It every day. She was 
a model for the resl of us to follow. 

Several yeilrS a1to 13.). was forced to 
quit w<>rk when she losl her eyesiithl. A 
conscientious worker who had a full­
time Job In addition lo her part-time Joh 
at the bar building, B.J. had to endure a 
gradual loss or her c~esighl. Surgery 
nol only failed to correct lhe problem 
but exacerbated it. Yet, throughout the 

f).J. $()/Omnn 

entire ordeal of her gradual loss of 
vision to her complete loss of sight, B.J. 
never complained or blamed anyone for 
the misfortune that befell her. ~·ro:n 
workin~ two jobs a day to being con­
flned to her house, R.J. accepted this 
fate with an unshakable faith and 
;ibsolule trust In Cod's will. 

As her hcallh dctcrlotatecl and hnspi­
lnliiallons became more frequent, B.J.'s 
faiUl never ebbed and nclth(lr did her 
seWess spirit. Every time I spoke to or 
visited wilh B.J .. the nrst words out of 
her mouth were to inquire about every~ 
one else. She would ask me about my 
family and lhen ask about every mem­
ber of the b(lr staff by name. In spite of 
her blindness and health problems, 13.J. 
w:1s an lnspiraticm. Her ~pitil /Incl faith, 
despite her l1'ibulatlon~, were likt! a 
Lonie to me. 

Along wilh Lhe many friends who 
moum her death, B.J. Is survived by her 
husband, 1\lfonso Solomon; Lwo daugh­
ters, '!racy and Etoeshio; her moU1cr, 
Mrs. Msllelen Brown: a granddaughter, 
'l'ihesseya; a brother and a sister; and a 
host of nieces 1md nephews. 

The last few ye,:irs were dlfficull ones 
fol' 13.J. Through iL all, her folth never 
wavered and her spirit newr broke. Bul, 
she has gone home now 1111d I think the 
following words; are fl tung: 



"But Death didn't frighten Sisler I Bully Jean I; 
He looked lo her like n welcome friend. 
And she whispered to us: I'm going home, 
And she smiled and closed her eye~. 
And l)eath took her up liken baby, 
And she lny in his icy nrm, 
But she didn'l feel no chill. 
And L>calh began lo ride again -
Up beyond lhe evening star, 
Oul beyond the morning star, 
Into Lhe gllltcrin,i light of glory. 
On to U,c Great White Throne. 
And there he laid Si~ter I Belly Jenn) 
On lhe loving brcusl of Jc~u11. 
And Jesus took his ()wn hand and wiped nwny her Lenn , 
And he smoothed the furrows from her face; 
And lhe 11n11cls song a lillle song, 
And Jesus rocked her In his arm$, 
And kept a-saying: "lbke your rcsl, 
T:.1l<e your rest, take your rcsl. 
Weep nol - wee1l not, 
She is not tloau; 
She is reslln" on the loving brensl of Jesus." 

Endnote• 
1 r.rom lht poam 'Go Down Oonlh,• by J~mt11 Weldon JQlll\8Ql1 

• 

Rtwell Plnancial Conauhlng, Inc IJ an 
lndepondont ccnillcd profcu 101111l firm 
1peclalldn1 In bll,lncu llrJ>Oll111d~. Dcanlrc 
RuMCII, owner, hll., the c11.pcncACC 1111d rrc 
ognim l induMry 1:mlcn1iru, 1ha1 JlM·ule 
the h11tht,1 q1111lll)', cxpcn ,.,,1hmtion, for 
h11~h1c"""' untl pmlc"1onnl pn~11«, Iler 
al11h1111on "It h the 1\mcri,nn Bu,mc~~ 

-!DNI ' · - App,ohcno Nc1wo1k, 11 m111111111l co:11iho11 nt 
Cl4, ID 

hu.kpcmdc111 bu~lnr~, 11111,1111~c~ . e,111111d1< 
her rc,0111"C'c, tn otrer a w,tlc 1<11111c of llu~inc,~ u11p1.u~111 11ccdi., 

VAI.UATION SfRVICf. USES, 
• LmCATION SUPPORT SCRVICC.S 
• F.SfATt !'I.ANNING 
· MERCERS 8. ACQ.UJSlnONS 
• EMPLOYEE STOCK OWNERSHII' l'l.ANS 
• INVESTMENT ANO FINANCING DECISIONS 

RUSSELL FINANC IAL CONSULTING. INC. 

BU S IN ESS VALUAT I O N S ERV I CES 

ron Ofllce Uo• 2411,72 • Monisom~ry, Alnhnmn 36124 lli7l 
'l'clophono .134 613.M>-M • l'l11~ '.l3•16 I 3.(,02q 

Mc111hct An><ri<'•tt Uu,lnr" Al>f1'111'"1n N111on•I NccwOC'k 

REE 
Child Support Software* 

Child Suppon Complirmcu System (CS1) 

• All Calculations in Accordance with 
Alabomn Rulo 32 

• Copiurcs All G~norfJI Cose Information 

• Allows Actunl and "What If" Income 
Sccnollo~ 

• Vlow/Pllnt CS·41. 42. 42 !lrid 47 

• Income Withholding Order 

• Missed Payment and Back Interest 
carc1.1lo101 

Cull Toll-FREE l-877-238·9S63 to request your PREE 30-duy rrinl V1>n.ion of the Child Support 
Com1>ll1tnco Sy 1cm (CS1) or visil www.squareroo1-ino.com to downtoud u demo·presentution. 
Sq11ur r R11flt S11/111t,11,~ I, e,1111111/1111// 1/J pro ,,JJ/111 qul!II()• w111l11c/f 11111/ rr, •fl:,., 111 Cilnl/Jrtllfr ~ 11r/u3. 
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BAR BRIEFS 

• In iinticipation of the University of 
North Alab11rn11's 175th annlvel'sary, 
l' lorcncc 11ttorncy Wllllnm rt Smll'h, Jr. 
has publi$hCd a trivia book entitled, 
lco s 7'clle: l/rllltl!tsily of NC>rlh Alabama 
'Trivia. The book conlllins 175 qucisUons 
about the University and those who 
hnve taught, ntlended and been associ­
ated with the school or its 1>redecessors. 

Pronts from the sale of the book will 

a member of Lhe Confcr1incc, and It rec­
ogniies <listlngulshed scrvlco by the 
reciplcnl who ha., slgnilka nlly con­
tributed lo the objectives or the NCACC. 

go lo tht! University or Norlh Alabama. Wlllll/111 t:. Smf/11. Jr. Johll 1/, Wllk11rso,1, Jt. 

• J.O. Sentell (former clerk of 
Alabnmn's appellate courts) w;u Lhe 11rst 
president of the National Co,,ferencc of 
Appcll11tc Court Clerks and one of Its 
founders, nnd served for many years as 
editor of The Alabama l,c11111<>1·. 

lhc UNA Schohmhip Fund, lhe UNA 
Alumni A.isocialton, and projects to rec-
ognize prominent alumni of the University. 

• Jamu R. PrntL. Ill of lhc Birmingham ftnn of 11:u·c, 
Wynn, Newell & Newlon, l,1,1', hus been elected to lhe 
American Law l11stllutc. 

• Wllll:11t1 P. Jackson, Jr., of Jackson & Jessup, J>.C. In 
Arlington, Virginia, was elected trea.surcr-clect of the Bar 
Associnlion of lhe District of Columbia in June. t lis term will 
end in 2001, when he will become ltcnsurer. l I!! Is a 1963 
;idmlllec to the Alabama State Bar. 

• John 11. Wilk£rson, Jr., clerk of the Alabama Court of Civil 
Appeals, was awarded the J.O. Sentell Award al the 27th annual 
meeting of u,e Nulional Conference of Appellate Court Clerks 
in August. The aw11rd Is the highest honor lhal c.m be given to 

• 'l'rncey TrlAillo, purchasing officer for lhe Illinois 
Dep11rlmenl of Corrections, was elected to the Nnllonal 
Lawyers A$SOdalion Board of Directors during lhe NL.A's 
nnnu11I convention in August. 'Mgillo was admitted to lhe 
ASB In 1988. • 

ickCA!iE The software designed by 
lawyers for lawyers 

Wo can moke your 
ohlld support and uncontested 
dlvorco cases es easy os 1 ... 2 ... 3 ... 

1. Enter the Cose lnformntlon 
2. Print the Oocun,onta 
3. FIio with tho Court 

ChllO a .. ppor1 lo Ab!Homo ~.O crntn 1 
• cs-o C/lilll So'l'!)Oll lntorm,,icn &hffl 
, OB~ I CMd ~n °""1!llli0nl 
, 01~1 • CMd 8"9j>On Ou,u•11n .. 
• CIH3 Child Buppon N~ile!I ~, c11m,~i•nc• 
• Cu1fO<IY Mldnvtl 
, w11uo Wilhholdino Ordor 
, /lr,th!ege flopo~ 

lr.O NOV l! MDER 2000 1'flu 11/abtmro l,u,wur 

A C:.R li11fh1,110 l Ir l'nl<lu,t 

UnCOl't!9Ji1td Oh;ort:o In Alnt,"m• a,O artftlll t 
• Ctm tlQ~IO 01 Olvor04 
• OS-47 OMO 8uppon lnlonnMIOn tlMOi 
, CB 41 , Child Suppn,1 OIMIOMIMI 
• C8~2 Child Supp<111 01ild,lln•• 
• 011-43 • Chlkl 8\Jppon NOiiet d COl!lplMnc. 
• 0Ytl0d\' Alhda1111 
• Wao-W,lhhold,f,Q Order .., .... ,~ .......... , . ' 
~· !or l>MHce. &IAllffltl'I 01 Non Rljl(tatn1.a Piny. -· -
Wo1VlfOI O.f- °"'' 0"9Qllli0n, T01"'11MyOI Ploll'IIIR, llepl1aUO,, 
Ag) .. - . Vitll.i>on Ag,.omont. Ind 0.,,100 Of Divorce 

Rr.ody to savo tlmtt nnd money? 
Unoontostod Divor ce In Alabama 2.0 ....... $395 
Child Support In Alabama 2.0 .................. $195 
Bolh produo ta lnalud o our Rul• 32 Child Support Cnlculntor lrool 



We're wanted 
beliiud bar l TI fifty t at c 

/,11ckily. 11•e 'r e noU' behind yours. 

Aw 11111 111111011'1! flr hl l l11r- n 1l1111, i1• 1itl1• 111~111'1111,•11 11111l,•rw1·i 1t1r, 1h, 1 ,ul1111•mm11 wo 1•11 111 llllal 11r~, IN tr, 
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ABOUT MEMBERS, AMONG FIRMS 

Due to the huge lncrcoso in noti ces 
for "About Members, Among Firms," 
The 11/abama Lliw.11er w/11 110 longer 
publish addresses and telephone 11um. 
hors unless lite am1011nceme11t relates 
to the opening of a now firm or solo 
practice. P[ea!Je cont/11110 lo send /11 
01111ou11ceme11ts and/or odtlross 
changes lo the Alobomr, State Bar 
Membership Departrmmt, at (334) 
261-6310 (fax) or P.O. Bo.r 671, 
ftlo11toom11rg 36101. 

About Member• 

II. Marie Thornton announces the 
opening or her ~olo practice .il 422 S. 
Court Street, Montgomery, 36104. 
Phone (334) 832-4445. 

Chri11tophcr R. MIiier announces the 
opening of his o/Ace at :~II N. Florida 
Street, Mobile. 36607. Phone (334) 476· 
9501. 

Susan E. Baker announces lhe open• 
in~ of her office at I 07 North Side 
Square, lluntsvfllc, 35801. Phone (256) 
534-6680. 

William R. Chandler announces the 
opentng of his new omce al 111 
Wnshinglon Avenue, Montgomery, 
36 I 04. Phone (334) 834-:1751. 

Andrew A. Smith ,mnounces Lhe 
opening of hi$ new omce at 811 21st 
/\venue. TuscaloQsa, 35401. Phone (205) 
349-4870. 

Christopher A. Pnnkey llnnounces 
the opening of his new ofnce al 428·13 
N. Carlisle Street, Albcrlvillc, 35950. 
Phone (256) 891-4545. 

SIC\l{ln N. l'rilchell, Jr. announces the 
opcni,,g of TI,c Pritchell Law ~' lrm, L.L.C. 
Ofnces are located at the Fore.1tdale 
Professional Building, J418 l~orc5tci.11e 
floulcvard, Suite C, Blrmlns.tham, 35214. 
Phone (205) 791·999J. 

Dounld R. Jones, Jr. nnnuunces lhe 
openinl{ of his ne\\, ofnce al 111 
Washington Avenue, First Floor, 
Monll{omery, 36104. Phone (334) 834-
8991. 

Terry A. Taylor announces lhc open­
inl{ o( his office at lhe Cenuva Place 
l~xecutive Center, J 06 John R. Street, 
Suite P, Ml1scle Shoals. 35661. Phone 
(256) 383-5693. 

Jnmes A. Hoover announces u,e 
opcninit of his new office localed al 
3800 Colonnade Parkway. Suite 650, 
Birminitham, 35243. Phone (205) 968· 
0222. 

Among Firms 

Laura Oowness announces thnl she 
has become sollthem regional publisher 
for 1,EXIS Publishln11:n., 

Thll(pen, Tipper & Chrlsllnn 
announces that Jenny H. Behel hns 
bc:comc a 111ember of the firm. The '1rm 
name I~ now Thigpen, Tipper, ChrisU:in 
& Behel. 

Boll. Hall, Matthews & Novak 
a11nounce5 lhat Allison I,. Alford has 
become t1 pnrtne_r in the firm. 

McFadden, ~o n & Rouse, L.L.C. 
announces Lhat John T. Render hM 
become a member of lhe firm. 

HMlroll, Sh111ghter Iii Young, 1,._L.C. 
announces lhal J . Vemon Patrick, Jr. has 

become of counsel Lo the firm. R. Scott 
Wllllllftlll and Georgin Sulllvnn Roberson 
have become members of the firm, and 
Matthew T. Fl'Mklln and S. Jason Nabors 
have become associated wllh Uw flrrrt. 

Thomns W. Christian nntl Clarence M. 
Small announce the opening of I heir new 
firm. Chrlatlnn &. Smnll, L.L.P. Offices 
are located at 505 :wu, Slreel, North, 
Suite 1800, Bimiingham, :!5203. Phone 
(205) 795-6588. The firm also announces 
U,al Steven A. Bendleld, P.rlc J. 
Brcllhnupl, Robert E. Cooper, l~dgnr l\1. 
Elliott, JV, David L. Faullfn0r, Jr., Susnn 
Scott Ha)les, Duncrut V. Manley, Debornh 
Alley Smith, Richard E. Smith, Onnlel 
D. $porks, Sharon Donnldaon Stunrt, 
and Ahrhm Davis Tyler h,i\ll joined U,c 
firm all partner:;. M, Alex Goldsmith, 
Pnhick S. Flynn, Summer ti. Zulnnos 
and Mlchnel A, Vercher ha~c become 
assocl11tcd with the nrn,. 

Hnnd Arendall, L.L.C. announces 
lh!ll Frnnk C. Gallow11y1 Jr. has become 
n member of lhc firm. 

Campbell & Baker, L.L.P. announces 
lhal Vivian Vines Campbell and 
Rn_ymond L. Brunner have Joined the 
n rm as ossociatcs. 

Balch & Blnghnm 1.mnounces that 
Lntui K. lbwklns and Clnrk W. Watson 
hnve joined lhe fttm's partnership and 
lhal Jerry D. Redmond, Thom1LS W. St. 
John. Walter A. Dodgen, Kevin C. Gray 
and J. Andrew Watson, Ill have Joined 
lhe firm ns associates. 

The Brooks Firm, P.C. onnounccs 
lhnt 1'onl J . Rraxton l1as become assocl­
nlcd with the firm, 

~ons , Pipes & Cook announces lh:il 
John C. Cherry, Jr. has become a mem­
ber of lhe firm. 



The Schoel Law Firm announces Lhlll 
Onvld o. Schoel hus become nssocintcd 
with the nrm. 

Bernnrd D. Nomberi:, Mary-Ellen 
Bates and Edwiu-d L. Hnrdln, Jr. 
unnounce Lhe formtttlon of Hardin, 
Nomberg & Batei, P.C. Offices are 
localed al 1'he I lighland Buildin", 2201 
Arllngtun Avenue. Birmingham, ~5205. 
Phone (205) OJ0-6900. 

Berry & Associate& nnnounces lhal 
Robert C. Clsh, Jr. nnd Steven V. Smith 
hnve Jolni:u the firm as associates. 

Moore & Trousdnlc, P.C. announces 
lhnl Steven R. Colclough has joined the 
n rm 11s un associate. 

Meacham. Ettrlll)' & Jones, P.C. 
announces Lhal Jason R. Walkins has 
Joined lhe Orm as nn 11ssociate. 

Feld, Hyde, t_ylc, Werthelmer & 
Bryant, P.C. announce:. lhi!l Onie 8. 
Stone has joined lhc Orm as a share­
holder and that Koy Owcni; Wllbum has 
Jolntd the firm as 3n 11ssoclate. 

lloberta & Fish, P.C. announces lh111 
Michael 8. Wnlls has become of counsel 
to the firm and that W. Scott Brower 
h11S hecome associated wlU1 Lhe firm. 
The Ci rm 's new o((ice is localed al 
l,akeshorc Park Plaza, 2204 Laki:shore 
Orive, Suite 205, Birmingham, 35209. 
Phone (205) 870-8611. 

Smith. plru & Peddy, P.C. 
nnnounci;s th11t R. Tlinolhy E:&tcs and 
ClaJr Maloney Gammill have Joined Lhe 
Orm ns associates. 

John M. l.aney, Jr. and Roger C. 
Foster unnounce the formallon of 
Laney & Foster, P.C. Ofnces arc loclltttd 
al 'lwo Perin1ettr Park. Soulh, Sulle 
404, East, Birmingham, 35243. Phone 
(205) 298-8440. 

Gorham & Waldrep, P.C. announces 
Lhnt WIUlnm K. Bndford hM become 
nssocintcc.l with lhe nrm. 

SuAan Hlcktl Stewart and Chnrles 
Andrew Hicks announce the formation 
of Stewart & Hicks, P.C. Ofnccs are 
localed nl 503 Covernmenl Streel, 
Mobile. 36602. Phone (334) 438-2700. 

Zack, Koanltzky, P.A. nnMunccs that 
Orion G. Callison, Ill has been named 
equity shareholder In Lhe firm. 

811.inbrldge, Mims, Ro)tcrs & Sntlth, 
L.L.P. announces lhnl James W. Davis 
hn~ become associaled wllh Lhe firm. 

$!rote & Permutt, r.C. announces 
th;1t John A. Borran, Jume11 O. Carlson, 
Calle Pugh Grntton, J\llchMI B. 
Maddox, Charles H. llloses, Ill and J. 
Sanford Mullins, m have become part· 
11ers iii lh(! nrm, and l{nrcn Aabwurth, 
Chrlstopher S. Berdy, Calvin W. 
Rlnckbum, UI, Chrilltopher A. 
Bottcher, Keooclh lit. Bush, Lee M11rtlrt 
llu11sell, Russell L. SnndldJle, CrnJg M. 
Stephens, and Anthony Smith hove 
become associated wllh lhe firm. 

Berkowitz, Lcfkovlh, IRom & 
Kushner, P.C. nnnou11cci1 lhal l,lsn 
Wright Borden, Fem II. Singer and 
Frnncea Heldt have joined l11e Orm as 
members. Lnurn E. Proctor, Jocquelyn 
D. SmJth, Erica I,. 811ldwln, Matthew 
S. Geller, Nicole 1\1. Rocco, Christopher 
C. Haug, Wllllam Patton Hnhn, Jason 
C. Edwnrds, and Amy It Onvls have 
joined lhe Orm as ns~ociates. 

Wolfe, Jonea & Boswell announces 
lhat Randull K. GlluRe 11nd Bebrouz K. 
RnhmaU have beeornc associated with 
the Orm. 

McDowell, Faulk & ~lcOowell, L.L.C. 
announces lhnl Jim 'I: Normnn, Ill has 
joined the rirm Man associate. 

Botlrdmnn, Carr & Wn d, P.C. 
ilnnounccs lhnl Philip r. Hutcheson 
has joined the Onn as shareholder. 

Martln~on & Bel\Son. P.C. announce.~ 
that Ellz11b11th Ben11on Moore hns 
hecome a J)atlner. 

Capell & How!lfd, P.C. announce! 
that David B. Byrne, Jr. and Robert F. 
Nurtbcull have joirml the firm as share­
holders. 

Helmsing, Leach, Herlong, Newman 
& Rouse announces lhnl WIIJlam R. 
Lancaster hos become II member o( lhe 
firm and thnl Leslie G. Wee~ and 
Loultm F. Long hnvc become associated 
with the nrm. 

Cabaniss, Johnston, Cardnu, Oum.is 
& O'NenJ annouces u,nt Diane Knbb 
Maughan and Nlkk11 Baugh Jordan have 
become associates of lhe firm. • 

"I prt'frr ,,,.,, Co.1" fur- IHH ,,., .. 11111 • tulmtt,.., 
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MEMORIALS 

James Hughston Sharbutt 

J ames Hughston Sharbutl of Centreville d~parted this life 
June 10, 2000. I le was born In Vincent on Augusl 31, 

1917. He attended Vincent High School and received his law 
degree from the University of Alabama School or Law In 19!i0. 
Jimmy was in private practice al Sharbutt & Wllllams in 
Childersburg until 1967. In aclclilion to his l)rivale practice, 
he was elecled a.~ delegate to lhe Oc:mocratlc National 
Convcnlion In 1956. 

Jimmy served Vincenl as mayor from 1949- 1967. Under 
his leadership, the town received Its firsL p11vcd streets, nrr: 
truck, patrol o(ficers ond patrol car. He eslablished Lhe city's 
Aas board, water board, housing nuthorily and industrial 
development board. He was extremely committed to the town 
;u;d Its people. 

Jimmy continued serving his profession as districl attorney (or 
the 18th Judicial Ch·cuit Court of Alabama. In 1970, he was elect• 
ed circuit judAe for the 18th Circuit. .lud~e Sharbutt retired in 
1980 to care for his wife, Vi1·Rinia, during her battle with c._mcer. 

In addition to servinR the law, he also served his fellow 
man. Judgi! Sharbull e~tabllshed lhe Sharbutt Schol11r$hip al 
Lhc University of MonLew,llo, in honor of Virgir,in Sh,1rbult 
,ind Sam Nell Sharbull. I le supporled Vincent I tlgh School 
foolball and band programs. Judge Sharbull contributed to 
the Baptist Children's Home. 

Judge SharbuLL is survived by his wife, Sara Nell Lightsey 
Shnrbutt. Centreville: two sisters, Helen Kirkland and Ann 
Smith; and ten nieces and nephews. Memorials may be given 
to the Sharbutt Scholarship al Montevallo. 

Fu/Ian, Margaret Sparks 
Rirmingham 

Admitted: 1953 
Died: February 9, 2000 

Morgan, Sara Posey 
Andrews, North Carolina 

Admitted: 196'9 
Died: August 31, 2000 

Sheffield, Bi/lg Joe 
Dothan 

Admitted· April 231 1973 
Died: September 8, 2000 

Lynne, Hon. Seghoun1 Harris 
Birmingham 

Admitted: 1.930 
Died: September 1 J, 2000 

Mizell, Prank J., Jr. 
Montgomery 

Admitted: 1929 
Died: April 19, 2000 

McPherson, Billy Jack 
Oneonta 

Admitted: 1969 
Died; August 31, 2000 

:ma I NOVllMDllR 2000 

Patton, David Uriah 
Athens 

Admitted: 1938 
Died: March 1, 2000 

Tanner, Robert Clyde 
Tuscaloosa 

Admitted: 1975 
Died: July 21, 2000 

Walton, Willian1 Morris 
Birmingham 

Admitted: 1.9.'50 
Died: Ma.I./ 18, 7999 

Young, Thomas Frederick, Sr. 
Alexander Ci(l/ 
Admitted: 1949 

Died: August 23, 2000 



11111 LEGISLATIVE WRAP-UP 
Hy llobert L. Mccurley, Jr. 

T he ln!iUlulc has eiflhl mnjor revisions under sLudy. 
Four are expec11!d to be presenLed Lo Lhe Al11b111nn 
LcgislaLurc on February 6, 2001 when the nc1<t Regul:ir 

Session convenes. These rcvlsion5 are: fnterstale Enforcement 
or Domestic Violence Orders, Uniform Athlete Agents Acl, 
Hcvised UCC Article 9, ond lhc Uniform Blectronlc 
'l)·ansactions Act. This article will review th!.! flrsl Lwo revi­
sions, Interstate Enforcement of Domesllc Vlohmc(• Orders 
and Lhc Uniform Athlete Agents Act. January's nrticle will 
review Revised UCC Article 9 and the Uniform Electronic 
'lransaclions Act.. 

lnteratate Enforcement of Dome•tlc Vlolence 
Order• 

This Acl will provide a uniform effective system (or enforce· 
ment of domestic violence prolccllon orders across slate lines. 
To facilitate the interstate enforcement of civil and of qualified 
criminal domestic proteclion orders as stipulated i~ an impor­
lant provision of the 1994 Federal Violenci.: Again$l Women's 
Acl. This full failh and credit provision dlrecu slates lo honor 
"valid'' protection orders Issued by other Jurlsdlcllons ,ind lo 
trcnl lho~c ord<:rs as If they were their own. 

Allhough the Federal Violence Against Women's Act provid­
ed proteclion nnd was national in scope, il left several impor­
tant questions unanswered and stales lo their own discretion 
as lo how lo sel up procedures to effectively implemenl the 
enforcement. 

Por example, the federal Act docs nol ,111.~wer the question o( 
whether states are required lo enforce provisions or foreign 
orders lhal would not be authorized by lhe l,1w of the enforc­
ing stale. It ls silent as to whether protected individuals seek­
ing enforcement or an order must register or me Lite order 
with the enforcing $late before the action can be Uiken on 
their behalf. 11 is also vague about whether custody and sup­
port orders are included. 

In recent years some sllllcs have enacted their own enabling 
lel{isltttion but these slal utc!! vnry greatly, both In method nnd 
cxlcnt to which they wlll enforce foreign protection orders. 
The new Act that the institute Is considering hns two purpos­
es. IL defines the meaning of rull faith and credit in the con­
text of U,c enforcement of domestic violence protection orders 
and it establishes uniform procedures for lheir effective lnler­
slale enforcemcnL 

Under this Act: 

• Courts must enforce the term~ of protection orders o( other 
states as if they were their own, unlt:ss the order expires. 
rcitardless of which slate Lhl' vicllm h:i:; cntcret.l. 

• Enforcing stales must enforce al I of Lhe terms of the order, 
even if lhc order provit.lcs relief lhal would be un11v11ilable 
under the laws of lhc enforc"mcnl jurisdiction. 

• Terms of orders lhal conccm cuslody and visilatlon m:ilters 
are enforceable if issued for the purpose of protection. 
Terms lhal concct1, support arc not. 

• ~nforcemcnl mechnnisms must be applied Lo orders issued 
beforo lhc effective date of the Act. 

The Act envisions that enforccmc11l wlll re4uirc aw enforce­
ment ofncers in enforcin!l suites to rely on probable cause 
judgment.~ that a valid order has been violated. Th~ law 
enforcement officers, as well as other government agencies, 
will be encouraged to rely on individunJ judgments bused cm 
proboblc cause by Lhc Acl$ Inclusion of the broad hnmunily 
provision r,rotccting ,1gcncics of lhe 11overnmenl ncting in 
good railh. 

This Act, when passed by each ~tnte, will enable slnlcs lo 
treat cases consistenlly nnd \,•ill £111 Lhc gap left in lhe federal 
Act. 

This commillee is chaired by Drew Whitmire of 
Blrmlnithnm. 

Uniform Athlete Agent• Act 
In 1987 lhe Alabama Lcglslalurc_ e.stabli~hed the "Al11bnmn 

Athletic Aitents Regulatory Comn1lssion." This Act provided 
that no person could be an nlhlelic agenl in Alabama without 
first rcgi~tering wilh the Commission. lt W:iS subscqucnlly 
amended in 199d to change the makeup of lhc Commission. 
Thll Act wns again i'lmcndet.l lo the current law In 1998 to add 
addlllonul requiremenls in Jhe ;1prroved form of co11lracts 
between Llic student alhlelc .i11d Lhc i.lthletic agenl and provide 
criminal and civil penalties on the parties for fnilure to ndhere 
to the law. 

At least 28 states have enacted stalules regulatinll athletic 
:igenLs. They vary in degree and do not contain registration 
rcci1,rocily. An athletic agent Intending to do business In e;ich 
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slale ls cummlly required to c()mply 
with 28 dlffcrenl sets of requirements 
for regislrallon ancl regulalion. A uni· 
form Act has been drafted Lo protect the 
interest of student athletes and academ­
ic institutions by regulaling the activi· 
lies of athletic aitents. '!'his new Act, 
under study by an Institute committee, 
provides lhe following: 

• Reciprocity or reitistration. 

• Authorizes denial, suspension or revo­
cntion of registrations based upon 
similar actions in other states. 

• Regulates lhe conduct of individuals 
who contact sludenl athletes for the 
purpose of obtaini11g agency con· 
tracts. 

• Requires notice to educational lnstl­
lulions when an agency contract is 
signed by a student athlete. 

• Provides a clvll penally for nn educa­
tional inslllullon d~maged by lhc 
conducl of Ml alhlele agent or a slu­
dent athlete. 

• Establishes civil and criminal penal­
ties for violation of Lhe AcL 

This committee is chaired by Robert 
Polls, preskhmt of Lhe Univel'Sily of 
Norlh Alabama. 

,~or more information concerning the 
Institute or any or its projects, contacl 
Bob McCurley, director. Alabama Law 
lnstitule, P.O. Box 861425. 'luscaloosa. 
35486-0013; fax (205) 348-8411, phone 
(205) 348-7411 or through th!! Instil~1te's 
Web sile, www.law.ua.edu/all. • 
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Continuing Legal Education Seminars 

December 

3 141
h Annual Workers' Compensation 

Seminar , Birmingham 
1 Medical Malpractice , Birmingham 

10 

17 

Representing Alabama Businesses , 
Birmingham 

Tho Keys to Effective Trial Advocacy 
with Jim McElhaney , Birmingham 

7 Employment Law Update, Birmingham 

15 

15 

"Hot Topics" In Civil Litigation, Mobile 

"Hot Topics" In Clvll Litigation, 
Birmingham 

28-29 CLE By The Hour, Birmingham 

Looking for CLE information? Check out our Web site ..... http://cumberland.sam ford.edu 

Or call 1-800-888 -7 454 (In Birmingham, call 726-2391 ) 
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ARBITRATION AGREEMENTS 
The Consumer's Perspecti~e 

Advantages and disadvantages to the consumer of mandatory binding 
arbitration, including the definition of arbitrntion and an arbitration 
agreement, the costs Involved, what to expect in an arbitration and what 
consumers need to know In today's marketplace 

ALABAMA STATE BAR 

Publications Order Form 
The Alab.,ma S1Jll' Bar Is pleased 10 niake Jva,IJble 10 lnd1vldual attorney,,, firms and local b.lr asso­

clahon~, .it cO!il mly, a series of brochures on a variety of llogal topics of ln1c1t?>l to the general public. 
Below l~ " tumml listing of public infom1ation brochures available from Lhc Alabama St.ire Bar for 

distrlbu1lo11 by local bar assoeiations, under esl11bllshed guidelines. 

____ 1 Brochures 

ARBITRATION 
AGREr..MEN1S 

The 
Consuincr's 
Pcr~pcctive 

... 
AI.Al\A..\IA S li\11 1\-\R 

To Serve the Public: $1 o.oo per 100 Qty. __ $ ___ _ 
.. . detail, of bar public service progr;ims highlighted in the TO SERVf rt-H: PUIJLIC video present,llion 

Law As A Career $10.00 1>er 100 Qty. _ S ___ _ 
... opportunities and challenges o( ;,i l.iw career today 

Lawyers and Legal Fees $10.00 per 100 Qty. _ $ ___ _ 
.. . a summary of basic Information on c:0111n1on legal questions Mid proccdurc.5 for the gcneml public 

Last Will & Testament $10.00 per 1 oo Qty. $ ___ _ 
.. . <..0vcr'b il~l)l;lcts or l!slate pl,mnlns uncl the Importance or having o will 

Legal Aspects of Divorce $1 o.oo per 1 oo Qty. $ ___ _ 
... offers options ilnd choices Involved In divorce 

Consumer Finance or "Buying on Time" $10.00 per 100 Qty. _ $ ___ _ 
... outlines lniporronl consideralloni. and providcs advice on Onancial matters affecting the Individual ()r ramify 

Mccliation ... Another Method $10.00 per 100 Qty. _ $ ___ _ 
for Resolving Disputes 
.. . provides a11 overview of Lhc mediation process In que,o;tion-and-ilnswcr form 

y ~ Arbitration Agreements $10.00 per 100 Qty. __ $ ___ _ 
1 "' , .. onswcrs qucstlo,,s on arbllri!tlon from the consumer's perspective 

Acrylic IJrochure Stand $5,00 each Qty. _ _ $ ___ _ 
... lndlvldu,11 sl;md imprinted with individu,,1, firm or bar assoclnllon narr1c for use at distriburion pointl) 

One sL,1nd per bl'ochure is recommended. 

Name to imprint on stand : -- - ---------
Subtotol $ 

Mall fng Addre!>!> 
Shipping & Handling $ 5.00 

T01AI $ 

Please remit CHECK OR MONEY ORDER MADE /JAYAHI.F TO T/1£ ALABAMA STAT( BAI? 
for the amount listed on the TOTAL line and forward it with this order form to: 

Susan Andre~, Director of Commw1lcotlons, Alabama Stale lltlf, P.O. Box 671, Montgomery, A.I 36 101 

Tiu! Alabama Law111r NO VUMIIEP 2000 I Jl15 



Got Questions? 
Isn't It great to know the Alabama State Bar's Web site, www.alabar.org, is now the one resource that 

can provide you with the answers you need? The slte is now "in-house," enabling instant and constant 
monitoring and updating of information. 

At www.alabar.org, you'll gel connected with the legal world- from international to national to state 
and local sites. 

At www.alabar.org, you'll find searchable OGC opinions. CLE calendar listings and an on-llne directory. 
At www.alabar.org, you'll be able to get information on publications. brochures. news releases and 

Annual Meeting 2001, including on-line meeting registration. 
At www.alabar.org, you'll gel details on the newest ASB projects and programs. including the ASB 

Roadshow's FREE CLE component. 
... And there ls morn to come as www.alabar.org continues lo add lhe features and services that you 

tell us will help you most So visit often and tell us what we can do for you! 

we·ve got the answers. 

To Serve the Profession 

368 NOVIMDUR ~000 Th• illalHlmc1 l.c11~v;,r 



Judicial Award of Merit Nominations Due 

The Board of Bar Commissioners of the Alabama State Bar will receive nominations for the state bar's Judicial 
Award of Merit through March 15. 2001. Nominations should be prepared and mailed to: 

Keith B. Norman, secretary 
Board of Bar Commissioners 
Alabama State Bar 
P.O. Box 671 
Montgomery, Al 36101 

The Judicial Award of Merit was established in 1987. The award is not necessarily an annual award It must be 
presented to a judge who is not retired, whether state or federal court. trial or appellate. who is determined to have 
contributed significantly to the administ,ation of justice in Alabama. The recipient is presented with a crystal gavel 
bearing the state bar seal and the yea, of presentation. 

Nominations are considered by a t111ee-momber committee appointed by the presi~ent of the state bar, which then 
makes a recommendation to the board of bar commissioners with respect lo a nominee or whether the award should 
be presented in any given year. 

Nominations should include a detailed biographical profile of the nominee and a narrative outlining the significant 
contribution!s) the nominee has made to the administration of justice Nominations may be supported with letters of 
endorsement. 

r-·-·· ······ ············ · ·····---~ 

for Alabama State Bar 
members like you. 

Running for your plane? With Avis Roving Rapid Return .. you will have your 
rental receipt within a minute after you pull Into our lot It's one of the many ways 
we try harder at Avis to serve Alabama State Bar members better. Md here's 
another way. Menuon your Avis Worldwide Discount (AWD) number A530100 
wllon you can our toll-free number, to get special ·members-only" rates not 
avallablo to lhe general public. Use the coupon at right and you'll save ever, 
more. For resorvaUons, call your ltavel consultant, Avis at 1 ·800·698-5685, or 
reserve your car onllne at www.avls.oom 

I I i Especially for Alabama State ! 
Bar Members , 
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' Save $15 On a Weekly : 
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BUILDING ALABAMA'S COURTHOUSES 
By Samuel A. Rumore, Jr. 

Geneva County 

Established: 1868 

The following continues a history 
of Alabama's county courthouses­
their origins and some of the people 
who contributed lo their growth. ff 
you have any photographs of eqr(I/ 
ur present courthouses, please for­
ward them to: Samuel II. Rumore, 
J1:, Mlg/lonico & Rumore, 1230 
Brown Marx Towe,; Birmin,qham, 
Alclbama J520J. 

30il I NOVl! Mil l! il WOO '/'Ira Alabama l..uwpur 

(;u11u11u C111mfu C<J1,1rlhot1.m (/ro11/ 11/cw) 

Geneva County 

Geneva County's history is filled wiU1 
unanswered questions. It was estab• 

li$hed durin~ !he Reconstruclion-era os 
Alabama'!\ Mlh county, hut whal was 
lhe rc/1son for it~ creation? The popular 
view was lhal Lhu county was named for 
Geneva, Switzerland. Recent re~earch 
casts doubl on lhal c:xpl:1nallon. Por 
whom or whal was IL named? The coun­
ty was aulhoriied l.>y the legislature to 
chanl{e its name. Who was the name­
sake for lhe proposed name change and 
why dld Lhc confirmation election never 
take place? Let us explore these pu1,zles 
from the south Alabama pine forest. 

The Alabama lcgislulure created 
Geneva County on December 26; 1868. 
ll was the 12lh of 13 counUes estab­
lished in the Reconstruction•crt1 
belween l•'ebruary 15, 1866 and 
December 30, 1868. Land for the county 
was taken from Coffee, Dale and Henry 
counties. 

The: area. dcn$c wi Lh nine forests and 
covered in "wircgrass," was nol a partic­
ularly good choice for LJ141 ercali(ln of a 
county. Many believed the soil WM 
unproductive. In fact, agriculture 
experts considered the area only fil for 
the pasturinl,l of cattle and hogs. With a 



populnllon of less than 3,000. IL con• 
tnlncd only scath!rtd and isolated farms. 
Transport.alion was poor and there wns 
the lhrenl or unheallhy conditions, 
incluuin~ diseases such as molaria. With 
such ~inlikely prospects for success, why 
was Geneva County c1·eated? 

1'hc lnlc 1860s was n time of polltlcal 
confusion In Alabama. As nlwnys, there 
were competing lnteresL~ between norlh 
and south Al!lbnma, Competition was 
compoundud by lhc era'~ f{adlct1I 
Republican polllics when freed blacks 
were enfranchised and forme,· 
Confederates were disenfruncltlscd. 
Corrupt politicians boughl nnd sold 
voles and nartisan factions vied for con­
Lrol of the le11islature. Counties were 
c~lllbllshcd, disestablished and re-cslab­
llshed based upon the whim or ever· 
chn11ging power brokers. 'l'h1t creation 
or Cenevn County was probnhly bnsed 
on n pollticul de,11 mndc when Black 
Bell forces hel<l S\vay to eslubllsh iin 

additional county in souU1 Alnbnma. 
The deci~ion did have a practical bcn­

cnt bi/cause I he citizens of this sparsely 
populnled area had felt removed from 
Lhclr govcrnmcnl. Many citizens lived 
ao or more miles from their respective 
county seal:! in Coffee, Dale or I lenry 
county. 'l'hus, the creation of Ccneva 
County providl'd convenii:ncc for citi­
zens and opened lhc way for polcnlial 
development. 

Crowth In lhe area began In the 
1870s nnd 1880s. Turpcnli1111 men from 
the Carolinas and Georgia began "box­
ln1f' pine trees lo obtain lhlllr "juice." 
Then the lumbermen c.1me to cul the 
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foresu. Later, farmers arrived, using (ey. 
lilizcrs to grow crops such a.~ cotton, 
corn and sugar cane. tu Lhc formers 
came into lhe county, businesses fol­
lowed ilnd the populalion grew. 

Wilh commercial nnd popululion 
growth, lhe rnilroads ceme to Ceneva 
County. Between lli90 and 1900 the 
population of the county almost dou• 
bled. Also, with Lhe comlnJi of the rail· 
roads, the value of land suddenly 
increased from one cent per acre Lo 50 
cents Lo $1.50. Some lond values 
reached lhe $5 to $10 r1u,gc. Then they 
climbed to lhe $25 to $50 level. As the 
price ~rew, so did lhe population. By 
1930, Geneva County had more lhan 
30,000 people. 

The first settlers in the ,1re11 that 
would hecornc Gcncv.1 Counly had 
arrived even before Alabama nllained 
stnlehood in 1819. They lived nnd trnd· 
ed with the Indians. Ont or Lhe cnrly 
pioneers was I lenry A. Yonge. Yonge is 
lhe key lo onswering the que~tlon of 
how Geneva .iot its name. 

1'raditlonal historical sources state 
Lhal I lenry Alexander Yonge WtlS o 
nallvc of Ceneva, Swil:7.crltmd. He came 
lo Alt1bam11 and early on alluined some 
prominence. The poslal records reveul 
lhnl by 1835 he was the postmaster of 
Abbevill~ in I lenry County. These 
~ources suite lhat he lcJl Abbeville for a 
lrading posl in Coffee Counly. 13y 18«15 
hewn~ the ,,oslrnasler or Lhe lown of 
C1inova in Co((ee County. The natural 
conclusion is that Geneva, /\labt1m:i was 
named for the famous European city of 
Geneva, Switzerland. Sources ranging 

C,rr11•1J(1 Cmmtu f'ol!'/house (J9l2 /9!;6) 

from Thomas McAdory Owen's l 921 
11/stnru of Alobomo to recent publlcn­
lions such os I 982's Alabama Place 
Numt'J and l989's Place Names J,1 
Alabama likewise credil Yonge wilh 
naming the town for Cenevo, 
Swllzcrltind. 

In 1987, the CeMva Woman's Club 
published G11t1evu, Alabam(I- A 1/is/org, 
which conOrms lhal Henry A Yonge 
established n trading post ncnr the con­
fluence of several streams, Including 
what ore now called the Pea River, lhe 
Choctawhnlchee River and Double 
Spriniis Creek. However, their research 
asserL, thnt Yonl{e was born in the 
Bt1ht1mo:. in 1799. (Certnin census 
records indlcam Lhal he may have fur• 
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nlshed lnformnllon that he was born in 
Plorlda In 1805). In any event, they 
slate lhot he llvtd In Florida a.~ a child. 
The aulhors also claim that hi! csu.b­
lished his trading post al lhe site of 
Cenevn sometime after 1819. 

Meanwhile, in 1820, a young doctor 
In New York State decided to experience 
fronllcr life l11·sLhand. He moved his 
wife and four children to the area near 
Ealonton, Ccorgin. Coincidentally, 
1 lenry Yonge had a half-brother, Walter 
Yonge, who owned a plantation near 
~:atonlon. Sometime In 1824, I lcmy 
visited Waller and during U,e visit he 
broke his lc)t. The doctor who set the 
le,t w,1s Dr. lddo Ellis, the m:m who h!ld 
come from New York to Ceorgia. Dr. 
Elli$ had ;1 younA dauAhler, Mary, who 
was 13 ul I he I ime. I lenry and Mary fell 
In love, nml I lcnry 11sked the doctor for 
permission Lo marry his dau1thlt r. 'l'hc 
doctor slnted lhat U1cy could gel mar· 
ried when Mary was 20. 

Henry returncJ to his trading posl 
but kept his promise to marry. The wcd­
dinR touk place al Walter's home al 
Eolonlon on December 4. 1831. I lenry 
and h,s hrldc then returned to Alobamo. 
The rest of the ~tory Is that Dr. Ellis nnd 
his family, Including Mary, the wife or 
1 lemy Yonge, cninc to lhc S01,1Lh from 
Lho city of Ccncva, New York. The 
authors of the Wo11'ltm's Club book 
assert that I hmry Yonge named the 
place of his lradlng post ''Geneva" In 
honor or the former home or his new 
bride. 1:urlhcr research will be required 

CorwtJ11 C:1Jw1tu Ct>11rlhuu.111 (.,'it/r 1Jiuw, J.966) 
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In order to finally an~wer U1c question: 
l~rom whal place did Cencva. Alab:m,n 
actually gel its name? 

Henry ilnd Mai)' lived in Abbeville for a 
few y<:nrs. Henry was appointed lhe first 
1><>sl master there in 183:3. I le had also 
acquired signinca11L land holdln!{s and he 
owned much of what would become 
downtown Abbevllle, Including the court 
square. Me:mwhllc, his brother. Wall.er. 
bl:came U1e first postmaster or Ccncva, 

receivinR his appainlmenl In July 1840. 
l lenry ,1nd MllrY later returned lo 
Ccncv:.i. I le assumeLl lhe postmaster posl· 
Lion. In U1c 1850 census he was listed as 
a mcrchanL, age 45, horn In Florida. with 
a wife, age 38, born in New York, 'rhey 
had seven children, rnngh,g In Me from 
one to 16. Their eighth and last child was 
born in Ceneva in 1851. 

Mary Yonge. the wife or the founder 
of Geneva, died In 1865. She is burled 



In lhe clly ccmctel}' at Abbeville. Henry 
Yonge died in 1867. I le is buried beside 
her nt the snme ce1ncLery In Abbeville. 
During lhe nexl year, Geneva County 
was formed nnd named for lhe Lown of 
Cencva, which b~an as Henry Yonge's 
tradinit post al lhc Junction of u,e 
rivers. 

'l'he l'lvers have played a si1tnificant 
role In lhu hl~tory or Geneva. Henry 
Yonge 1>robnbly had some knowledi:ie of 
the polenlial for nooding because he 
buill his home on lhe high ground 
south o( the river juncUon. In 1864, 
Ceneva consisted o( approximately 150 
families. l~xtensive rains fell on 
November 13 and 14 of that year. 'l'he 
vlllagc wns inundated by whal became 
known as the "Lincoln F'lood,'' since he 
was Prc~khinl nt thnt lime. The town 
was olmosl woshcd nway. Due Lo this 
calnmily, the silu of Geneva was moved 
opl)roximatcly one-half mile north to 
higher ground ond away from Uw river 
junction. 

1'he Acl which created Geneva County 
on December 26, 1868 named seven 
commissioners. 1'hese men were 
Thomas 11. Yarbrough, Daniel Fulford, 
Daniel Miller, A~ Ray, William I lays, Ira 
D. Albcnson, 1111d Jo,,as l:kll . Their task 
was lo organize Lhc county. They est.ab· 
I is heel voling 1,loccs In I he C(}unly and 
conducted nn election for all county 
officers in June 1869. 'l'he commission­
ers levied u spcclol tax lo pay Lhc pro 
rata share of the debl acquired from 
Coffee, Dale ond Henry counties. 'l'he 
Act e.~lllblishinl( lhe counly provided 
lhat nny pending lawsuit was to contin· 
ue In the old county where it com­
menced unless the parUes agreed lo 
remove Lhe suil Lo the new county, and 
that probate mnllcrs, Including Lhe 
estate or a decedent who had resided 
within the boundaries of Lhe ,iew coun­
ty, were to he removed to the new pro­
bate court upon proper petition being 
filed. 

'l'he first grand jury for Ceneva 
County met In 1869. The county djd nol 
have a courthouse at U,e time so lhe 
jury sessions were convened in Lhe loc,11 
school called Lhc Academy, located ,it 
the corner of Church and Academy 
streets. The grand jury, under Judge J. 
McCaleb Wiley, returned 21 indlcln11ir,ts 
of which lcn were for either hunling or 
fishing on Sunclny. 

Ct,1rt'II Cou11111 Cuurthausi.r (11198) 

The first courthouse in Cencv:1 
County was built in 1869. IL was u 
struclure of undressed pine planl<s near 
the cdac or a ~rove of trees, where 
Soulh Academy intersects ~:nsl 
Magnolia today. 'fhe buildinl{ was used 
for Lwo years until lhe county bouithl o 
hotel buildir,g which hall been con· 
struclcd by Or. Angus Mcl<.lnnon. Thi:-> 
structure. located at the lnlcrseclion of 
Commerce and Magnolin, served ~ the 
courthouse until a new brkk edJnce was 
constructed on the same site. 

On Febn.rnry 13, 1879, the legislature 
aulhc,rizc(l u change of na1ne for the 
county. Acl Number 200 of the 1878· 
1879 leglslalurc would h.ive chanaed 

the name of Ceneva County Lo Cordon 
Counly. The Act required approval of 
the name change by n locnl referendum. 
I lowevcr, the: clcclion l<111pprove the 
change never look place. llccausc the 
required referendum was noL held. the 
county relnined Lhl! nainc Ccneva. 

Who was this "Cordon" for whom lhe 
county was to be nnmed? There are :1ev­
eral candidates. The nrsl is Confederate 
Cenerlll John 13. Cordon. I le was o Civil 
War hero and ;ilso involved in railroads 
aflcr U,c war. Another prospecl was 
Ptobnte Judge l):m Cordon of nearby 
I lcnry County. The town of Cordon In 
presenl-day Houston County was named 
for him. A Lhlrd posslblllly for lhc 
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honor was Alex,mder C. Cordon. I le was 
an early pioneer of the area who had 
served In the fndian wc1rs, wa.~ a general 
of the militia, and spenl Lwo years as a 
slate representnUve from Henry County 
in 1836 and 1837. lie led Lroops from 
the aren In Lhe Civil War. And from 
1876 lo l 879 he served as state senalor 
for Coffoe, D11le, Geneva and Henry 
counties. IL wns nol unrwecedented For 
the loglslalurc at this Lime to name a 
county for one of IL~ own members. 
Apparently whoever "Cordon" was, hi~ 
nomc hod liltle appeal, hence no llfforl 
was ever made lo hold lhe referendum 
election. Unanswered is Lhe question of 
why Lhe name change referendum never 
took place. 

The nrsl brick building constructed 
as a courthouse In Cenev11 mysteriously 
burned In March l898. The fire 
destroyed al I of Uhl county's records. II 
has always been wspected that Lhi:; fire 
was the work of arsonists. In fact, two 
women saw lhc courthouse burn and 
reported lhal two men left lhe scene of 
the hlar.i: in a hurry. They stated that 
onl! was tall and appeared to have 11 
weapon. The other was short and car­
ried a shiny object that looked like an 
oil can. Many In the community 
believed Lhey knew who the suspects 
were. 

The Lwo sus1,cds were ntver arrested 
bul apparenlly Lhe crll'l'IC did not go 
unpunished. After the fire, the tlill $LI$· 

pcct always carried a shotgun wllh him. 
He was accidentally killed when his 
shotl{un discharited nnd he shol him­
self. 1'he short suspect died suddenly of 
n hcarl allack. Soon after his death, his 
fothur lllLempLed lo evict a woman from 
some 1>roperty lhal i;he rented. 
She lhrcntcned lo Lcll all she knew 
about Lhe cou1'Lhouse nrc if she were 
evicted. The eviction proceedings 
slopped. 

While a new courthouse was being 
constructed, the Cenevn County 
Commission renttd a vacant building 
for the county. The rent was a mosl re.i­
sonnble $12 per year in advance or $2 
per month. In April 1898, lhe commis• 
sioners decided Lo pay the $12 rent. 

The ne\v brick courthouse Wei$ built 
at lhe corner of Commerce and Town. 
The CeneuaJoumal newspapei· began il 
drive on May 21, L898 lo secure (unds 
for a clock In the tower of the new 
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courthouse. Enough money w:i.s raised 
by the newspaper to 11uaranl.ee pnymenl 
for the clock, which was ordered by the 
County Commission. 

The J 898 courthou~e contnined 11 

lri1>le•t1rched cntr::mce-way under 11 sec­
oncl-Ooor balcony. This porLlco had four 
Jonie columns suppotUng n classical 
pediment. Centered above Lhc entrance 
was an ornately-designed clock lower 
with a platform, pediment, four clock 
faces, dome, cupola. and finial. 
Unforlunately, like its predecessor. lhis 
building also burned. The Ore look 
plticc on U,c cveninll of J<1nut1ry 21, 
1911. As Lhe Arenghtcrs fouJlhl the 
inferno, the townspeople heard lhe 
courthouse clock loll the Lime of 11 
p.m. Shortly thereafter, the clock work­
inlls crashed into the building below 
nnd would keep time no more. Also, !IS 

with the previous courthouse fire, lhls 
Are was of suspicious origin, but no 
indictments were ever issued. 

The ncxl Ccncva courthouse was built 
In l 912. P. M. Metcalf received lhe con­
tract to construct a new courthouse and 
o new jnil. The contract prh:c wns 
$27,475 for Lhe courthouse and $19,700 
for the jail. The courthouse was bullt on 
the site of its predecessor at the corner 

of Commerce nnd Town. ll was of i;imi­
lar design but larRer. conslsllng of three 
stories wiU, o boscnuml. 1'he building 
also contained a majestic clock Lower 
centered above Lhe cnL1·ance-w11y. 
However, the lrl1>le•archcd entrance and 
covered balcony of lhe former court­
house were replaced by a simple door• 
way and small non·covered balcony. 
Awnings were later pli1ccd on lhe build· 
Ing. 

As previously mentioned, Geneva is 
IOCI!Led ocur the confluence of Lwo 
rivers and a creek. A large flood 
occurred in 1864. Other major floods 
took place in 1916, 1925 nnd 1928. In 
1929 Cenevo suffered on unprecedented 
two floods In one year. The flrst devos• 
talinJ.1 flood took pince In March and ll 
was reported lhal Lhis flood either dam­
aged or destroyed every hu$1 ness il nd 
home In lhe town. The second flood 
occurred less Lhan six month~ later In 
September. 

The conslllnl flooding c.1uscd lhc 
town leaders Lo seek (C!dcral Mslslllncc 
for flood control. The mayor o( Ccncv11 
sent a tele~ram lo Prestdenl I loover 
who responded by s11yl11J,1 lh11t the 
request w<>uld receive "most careful 
atlcnlion." The Corps of l~nJ,llneers con-



ducted a study nncl concluded that a 
flood control project was feasible. 
Unfortunately, it took four years, a new 
adminlstrnlion in WMhington, and lhc 
efforts of Senntor I lugo Black and 
Senator John 11. Bankhead, as well as 
Represenlnlive Henry B. Steagall, to gel 
approval for the construction of a three, 
mile lonR protec!lve levee. These earth• 
works were constructed to protect the 
C1.1$lCrn and gouthcrn sides of the town 
from fulurc floodlf1g. 

By the L960s, the old 1912 court­
house needed repair. The Geneva 
County Bar Association passed a strong 
resolulion stating that the courthouse 
was "antiquated. its recording system 
obsolete, and its office space and facili• 
UM Inadequate for the expedient admin· 
istratlon of the affairs of the county. Its 
court room ls uns,inltary, unventili\ted, 
and ri mc,,acc to the heallh and comfort 
of courl ofnclals, jurors, par-Lies, and 
witnesses, thereby hindering :ind delay, 
ing lhe administration of justice." It wns 
further reported that In the past. rooms 
had to be fumigated in the courthouse 
because of neas, mites and other pests. 
The lawyers called for a two miJI ad vnl· 
orem lax bcstinnlnl! in 1962 for five 
years, and a one mlll ad valorem tax for 
15 years thcrenfler to fund the bonds 
lhnt would be Issued lo pay for a new 
facillly. 

N. L. Blnum Comtruction Company 
nnd Sherlock. Smith and Adams, Jnc. 
Architects. received the contract for the 
new Geneva County Courthouse. The 
courthouse site was moved away from 
Lhi! downtown nren lo lhe old elemen­
tary school property. The new court­
house ls a modern structure with a 
ground noor for lhe Jal I and lwo upper 
floors for courl~ and county offices. The 
new courthouse was opened in October 
1965. The cost of this courthouse was 
npproximntcly $600,000. 

In Jrinuary 1966, Geneva County auc­
tioned off its old courthouse, the county 
jail, a county office building. and a strip 
of land behind U\c old courthou!le. The 
county received $1\0, I 00. The old court­
house was demolished In 1966. The old 
ja.11 was not torn down until 1968. 

The threat of nooding continued to 
pla~ue Gencvn. The rains nnd the nood 
of March 1990 threatened the town 
once ag;,in. The co11l'lhouse, located at 
Its present position, was not in immedl· 

nte danger. However, City Hnll was buill 
at the site of the former courthouse. 
The I 930's·era levee still protected the 
town. It developed leaks and a sinkhole 
threatened to cauM! a major break. The 
mayor of Ccneva called for volunteers 
and U1c National Cuard to place sand­
bags and reinforce the levee. 
l~ortunately the levee held and Cen~va 
w11s spared. Mayor Herring was quoted 
t\S sayln~. ''This time, we had some 
wnrninl{ and we were able to pull 
together. Bec.iuse of that. I am sittinit in 
lhl! City 11:ill today in~tcad of 1>i1ddllng a 
boat over the Lop of It Next Lime, we 
might nol be so lucky. We need to make 
sure there Is no next lhnc." A new <1ucs. 
lion for Geneva County is, "How?" • 

Sources: "The Cou,,tles of Geneva and 
corrce," Alabama Magazine, November 
8, 1937, J>ages 12- 16; articles, The 
Monlgomeru Advertiser, December 3, 
1961, January 18, 1963, December 14, 
t9n3, A1>ril 16, 1965, October 5, 1965, 
January 16, 1966, and May 23, 1966: 
11rlicles. Th<' Dirmi11,ghtJ111 Nw.1s. 
January 9, 1966 by John l~bcll, July 31, 
J 968 by l<arol Fleming; ''Courthouses 
In Geneva County," The Alabama 
tawuar, vol. 39, no. 3, July 1978, p111,tcs 
407-41 O; Karol Plenilng; A Cenw(J 
County 11/bum, Glimpses of lhe Past, 
Ceneva County Historic.ii Society, 1987: 
Conoua, Alobomo- A History, The 
Ceneva Woman's Club, 1987: article, 
The Olrmingh(1171 Post-Hera/cl, 
Thursday, March 22, 19ll0, pages Al and 
A3. 
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ETHIX CHEX 
llu J. Anthony Mcl<lin. g1Jnarol counsL'I 

If All Your 
Friends (?) 
Could See 
You Now 

J. Anthony MoL•ln 

Ef&M!i-Mi:h%fH+M 111,AflllloflUJ UltW<'( 

The reflection in lhi: mirror really Is 
you. Do you like what you see? 

Published survey resulu conllnuc to 
demonstrate a growing <ll11-satisfocl ion 
among lawyers who are disenchanted 
wilh their chosen profession. We pos­
sess Lhe J>rivile!{e or being u self polic­
ing nrnfcsslon anrl should strive lo 
1·etaln Lhlll righl. 

in an cfforl lo familiarize lhe mem­
bership of Lhe bar with the overall 
process of disclplh,c 11 louk at our sYSlem, 
its results, and how upcoming chanitc:; 
may (urther enhance our dlgclpllnc 
processes, are discussed below. 

How Bar Complalnts •re Flied 
We presently have some 14,000 

lawyers licensed le praclice in Alabama. 
In 1999, lhc Disciplinary Commission 
reviewed 1,516 complaints which were 
Olcd againsl Alabama auorrn.iys. The 
majority of those complaints were Ole<l 
by disitruntled clients. Som!! complaints 
were filed by Judges, some med by 
opposing counsel, and some were 
received anonymously, or based upon 
newspaper articles, court orders or 
opinions, and Lhe like. 

The Office of C:cnl!ral Counsel has for, 
mulatcd n sc1·cenlng proce.~s. an lnll111I 
''probable cause" review, of all complaints 
to determine i( a full lnvcsllilalion is 
necessary. The results of this scrccnlnfl 
r,roccdure have resulLecl in more Lhan 
half of all complaints filed being scrcCJ11id 
oul durinit the initial review ph1tSe. 

What to Do When You Get 
that Letter 

lf you arc one of Lhc unfortunate 
''respondent attorneys," the best advice 
Is lo cooperate and be prompt In doinit 
so. Numerous reprimands arc being 
administered to lawyers who refuse or 
foil to cooperate ,-.,ith ~ltempts to lnv~­
tigak bar complaints filed against 

them. which refusal or failure, in and of 
it.self, is a violation of Ruic 8.l (h), 
Alabama Uulcs of Prof<!.~slonol Conduct. 

Ile thorou~h and (orlhrlghL In your 
written response, and provide any docu­
m('nthtion lhnl Is sunporlive of your 
rcspon~c. In n si1tnlfic11nl number of 
caRe:1, lhc complalnl Is dismissed due lo 
lhc dclollcd and comprehensive initial 
response of lhc lawyer. 

If there nru Lhird-parly wllncsses who 
moy f)rovide corroboraling inform<1tion, 
supply their names, addrc:s~cs and tcle­
r,hone numbers. 'l'his can reduce Lhe 
lime and effort expended by lhc respon­
dent attorney in hnvinl( to deal with lhc 
disciplinary proc1iss. 

L.1slly. don'L allack the process or 
those who attempt lo enforce the rules. 
In a large number of lnvestiRalions, the 
respondent attorney's less than profes. 
slonnl nlllludc toward investigators 
lookinl( lnlo the mnllc1 furlhcr exacer­
bate.~ an alre.idy unplell!ant silualion. 
Dcmonst rat in,t prof e~sionalism ,md 
coopcrnL,on helter serves the lawyer 
who Is subject lo ~uch an invesligalion. 

Juat Who la Big Btother/Slater? 
Pursuant lo lhc AltJbama Rules of 

l)lsciµ/inaru Proc1.1dura; invest ll{r1t ion of 
11 complaint is conducted by Lhc omce 
of Ccmmil Counsel or n local gricvHnce 
commltl.ee. There art: presenlly eight 
locnl !lriovimce committees: Birmingham, 
Mobile, Monl!lomery, 'l\m:nloosa, 
I luntsvllll.!/Mndi~on, I louston. Tulladcga, 
an<l Unldwln. Once lhc investigalion is 
complctud, 11 reporl and recommendation 
from lhc Office of Ccncrnl Counsel or the 
local grievance commllll!C Is submilled 
to lhc r>isciplinary CommiMion which 
determines the final tlisposilion of the 
complaint The l)iscipllnary Commission 
consists of four har commissioners 
who are eh:ctcd from that body for 
three-year term11. 



The Disciplinary Commission can 
order: ( 1) dismissal of lhc complnint; 
(2) n privale reprimand; (3) u puhlic 
reprimand wilhout general publication; 
(4) 11 p11blic 1•eprimaml with general 
publication: or (5) formal churgcs. Jf Lhe 
Oisclplinnry Commission uctcrmlnes that 
lhc lawyer should receive a reprimand. 
private or public. the lawyer mny request 
Uuit formal chargl!!I br filed and :l hearing 
held lhcrcon. 

Hearings ore conducted before a 
Oisdplinury Bottrd. Pursut1nl lo n1.,'W rules 
of procedure adopted by Lhc Alabama 
Supreme Court, errecllve /\ugusl l, 
2000, there will be slx such boards con­
sisting of ~ix memhers. n disciplinary 
hearing ofncer, four bar commis~ioners. 
and n layperson. The new rules provide 
for lhe ri1,1)olnt mcnt of Lhc six disclpll­
nory hearing offlcers who shall 1tuille 
anu supcrinlenu lhe disciplinary pro· 
ceedlngs of the Disclpllnury Boord. 

If n lawyer is found gullly of miscon­
duct, he or she may appenl to the 
newly-created Board of Oisclpllnary 
Appeals which will be com1>osed of five 
luwycr~ n1>poinled hy Lhc Board of Bar 
Co111nil~~loners. Appeals from n decision 
of tht: Bo:,ru of Oisci11lin.1ry Appeals shall 
lie wilh Lhe Alnhanu1 Supreme Courl. 

What If I Just Tell • Llttle 
White Lie? 

The new rules will also create a llrc-
df sclpli nc Diversion Program conducted 
by the tJre-discipline Diversion Boar<l 
which will consisl of seven members: 
four lawyers and three ltl)lpcrsons. Cases 
which otherwise could be disposed of 
wiUi n public reprimand wllh stcncnil 
publlcallon or ll!SScr sanction shnll be eli­
gible for diversion. A lawyer who has pre­
viously been discipllne<l or whn has previ­
ously parlicipaled In lhe diversion pro­
~rnm shall nol be eligible for uivtlrsion. 

Can the Lawyer Being 
Investigated Talk to the 
Complalnant? 

The best solution In nil cases would 
be for Lhc complainant nnd the lawyer 
lo work oul Lhelr underlyin~ problem, 
especially if the complainant i~ a cllenl. 
In lhose Instances where lhll cllcnl may 
have relnined new counsel, lhc lawyer 
who is the subject o( the grlcvnncc 
should be aware of lhe "no-contact" 
provl~ion concernln" communication 

with n rer>rescnted party. Additionally, 
the rules prohibit a m\'iyer from makin" 
an agreemcnl prospectvcly llmlllng his 
llabillly lo a client for mt1l1m1clicc 
unles11 permitted by lnw and the clicnl 
is indcpende11tly represenled. Obviously, 
lhe lawycr should not coerce the com· 
plnlnnnt Into withdrawinlt the complnlnl 
or otherwise Impede the investil{ntive 
process through Improper inOuence 
or ncllons. 

The rules recognize lhe possibility of 
such inOuence, and specifically <lcclnre 
thul disciplinary proceedings shul I nol 
neccsimrily be nbaled because of unwlll­
inl(ness or nc,tlecl of the complainant 
to sign a complaint or cooperall: In the 
tnvc$Llgatlon or prosecul ion of a charge, 
settlement or compromi~e between lhe 
complolm,nt and u,c lriwycr, or because 
of res Lil ullon by Lhc lawy<:r. 

Qrueaom• Statistic, 
Of the 1,516 bar complninl!I flied In 

1999, I ,285 were screened out. Of the 
lawyers disciplined in 1999, 57 received 
prlv::ilc reprimands, 16 received public 
rcprlmanc.ls without i:tcncral publication, 
11 received public reprimands with 
goncral publlcallon, 20 were suspenc.led, 
nnd six were dlsbarrcu. 

Thererore, while lht! overall n\.lmber 
of complnints filed seems subslantial in 
view of the number of licCn$cd lawyers 
in the state, only a small percentage of 
the complaints resulted in any actual 
discipline. More than f/0 pe,·cenl o( Lhe 
complaint~ were found ro be without 
meril and no lawyer misconduct involved. 

Conslat•ncy, Con•l•tenc:y , 
Conel,tenc:y 

tror lhc system of self-policing Lo con­
tinue, there musl be unlforrn, consi~­
Lent dlsclpl inc of Lhosc lawyllrs who vio­
lated the rules of conduct. Whal one 
react., in Thc1 Alabama lawuer in terms 
of lawyer discipline is obviously o shorl 
synopsis of the case. Prior dlsciplinory 
hi:1tnry of the lawyer, m1lig11ling factors, 
and other clement~ or facts of each case 
arc not nlways Included in lhc public 
notices of lawyer disclplln11. 

The result Is that many who rend lhe 
discipline report contained In each edi­
tion o( The Jllaboma Lawyer .ire gelling 
only a portion of the total facts and cir­
cumstances involved in each discipline 
Cl!Sc. 'lb ken in this limited context, some 

may conclude lhat lhe disdpllnc bclnR 
meted oul lo lawyers is inconsistent. 

'rhe recent rules chongcs adopted by 
the Alabama Supreme Court ore 
dcsit{ncd to eliminate any ,,ossiblc 
lnconslstcnl concerns, and eslahllsh a 
renncd, uniform approach lo the disci· 
plinnry process. Pretrial conrcrcnce~. 
plea deadlines and negolirition cut-offi; 
will climinale most delay5 nnd create a 
defined structure and hearings c:ihmdar 
wlLhln which prosecution of complaints 
will occur. 

Ir :1 lawyer Is found ~ullly of violating 
the rules of conducl, a detailed report of 
lhc finding:; of the Dlsclpl I nary Board 
will be prepared. This informalion will 
become a part of lhe bar'$ di~ciplinary 
da labose, and will scivc as Lhc source 
for publlcizi ng of Lhe misconduct. both 
in lhe rncdia, and upon inquiry, to lhc 
pub I le, Evenlually, Lhe lnfol'lnatlon will 
contain sufficient detail to allow more 
uniform dl~cipllne, and conllnucd 
assurances of due process and equal 
prtllccllon In all discipline c.,ses. 

Did You See Wh•t I Sow? 
Rule 8.3, Ala. R.P.C., requires Lhal a 

lawyer possessing unprivileged knowl­
edge of a violation of Ruic 8.4 (misCQn­
duct) shall report such knowledge lo o 
tribunal or other authority cm1>owcred 
to lnvesli,tale or act upon such violnlion. 
An increasinl{ number of lawyers and 
judges arc brini:ting to the attention of 
Lhe Disciplinary Commission h1sl11nces 
of lawyer misctmduct. l•'or Lhe system 
lo be account..,blc to the public. Lhose 
governed by the system mu~l be respon­
sible to the rules, even when such 
requires the reporting of anolhcr lawyer 
lo lhc court or the bar. 

While some continue lo question lhe 
reportln,t requirement of Huh.18.3, 
those who understand lhnl such is 
csscnlfal lo m11intaining the righl lo 
self-police comply with the rule and 
Lhcrcby l!liminale further misconduct 
by the orrcnding lawyer, and possible 
fulure harm to cficnl! and the public. 

The privilege of pracllclng lnw ct1rries 
with it signlflcanl rcsponslbilltlcs, nol 
the lcrist of which is u co1mnllmc11L to 
both the substantive rules which govcr,, 
our conduct, but also a willingness to 
parllclpalc as a bar commis.,ioncr, a 
disciplinory board panel member or n 
complaln,1111. • 
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The VLP 
and t v i .~ .. 

I tis late June in Montiiomery and it 
is l O l del{rees. Ms. Adams• is silUnl{ 
on her front porch as I drive up. 

She rises Lo greet me wilh both arms 
ouulrelched and a huge $mile. "We'll 
Just sit on u,e porch since it's so hot," 
she says. Throughout our visit I nollcc 
that there is no nlr conditioning In the 
house, only a few fons in small, 01>cn 
windows. 1'he wooden shingle house 15 
tiny bul I he porch is biJZ, shaded and 
decornled with plants, some real nnd 
some not, While bricks nre inid neatly 
along the ud1tc of the porch. Bri1tht 
pink, pla$liC Oaminitos 5tnnd In two pots 
at the top of the stc1,s 11.iadlng lo Lhe 
porch. Ms. Adam$ tells m~ she ls 67 
years old. She is lhe liveliest, most viva­
cious 67-ycar-old I have ever met, In or 
out of 101°. 

We talk about the lntcrnol Revenue 
Service. "My l{randdnughter, Snrah,1 

she's 12 now. She's been living with me 
since she was ~ix months old. A (ew 
years ago I started getlinit letters from 
the IRS Mying I owed them thousands 
of dollars 'c"<lusc of Sarah. I got a letter 
two limes a month. 1 U1ought, they're 
Roinl{ to have to put me in jail because I 
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didn't have the money to pay lhat." Ms. 
Adams heard that Legal Services might 
be able to help her. She visited Legal 
Seivices and was told that they would 
put her in touch with an attorney who 
could help her. 1'hc1l i5 how Ms. Adorns 
became a client of I lenry H. (Hank) 
I lutchinson, a tax 1:Xperl, partner al 
Capell & Howatd, P.C. oi Montgomery 
and volunteer with lhe Alabama Slate 
Bar's Volunteer Lawyers Program (VLP).J 

Once Mr. liutchlnso11 agreed to serve 
as Ms. Adams's attorney, she would slop 
by to see him every time she got a Jetter 
from the IRS. "'!'hose letters worried her 
to de11th," Mr. Hutchinson explained, 
Ms. Adam~ aAreed: "I don't like to talk 
on the telephone becau:1e I get con· 
fused. So every time I got a letter, I 
would slop by and sec Mr. I lutchlnson. 
He wns always there. Always ready lo 
see me. He wM just the best." 

Hank liutchinson took on Ms. 
Adams's case in September 1998. One 
and a haH years later, after 19 confer• 
ences with Ms. Adams, her dauithter, 
her son, and IRS personnel, two peti­
Uon, to the United States Tux Court, 17 
letters to the IRS-ma ny with attach-

rnentJ, o severnl-lnches-thick file, and 
over 50 billable hours, the matter was 
resolved. Ms. Adams owed nothing. The 
IRS hnd rnade II mistake. 

f'or 25 years, Ms. Adams has worked 
al lhc Dnys Inn (and lls predecessor), 
doing laundry. She separnti!S sheets 
from towels, and washes, dries and folds 
evcrylhin~. There is no air conditioning 
in the h1undry area. Currently, she 
enrns $600 per month. During the years 
she cared for Sar11h, Ms. Adam$ claimed 
a low-Income credit and listed her 
granddaughter, Sarah. as a dependent. 
"And p1·operly so," according to Mr. 
Hutchinson, Appnrently, as some point, 
Sarah's folher, who had never paid child 
support, also listed Saroh a., a depen­
denl. The IRS responded by disallowing 
Ms. Adams's claim of Sarah and 
demanding pilyment to the ms of 
alrnost $2,500 for each of the tax years 
1995, 1996, 1.997 and 1998, plus Inter­
est and truces lotollng In exce$s of 
$15,000. In addition, the IRS withheld a 
refund payable to Ms. Adams for 1999. 

Despite the fact that Mr. Hutchinson 
was able to document, through recelpb 
retained by Ms. AdilJTls and an affidavit 



supplied by Sarah's uncle, Lhfll Ms, 
Ad11ms hnd provided full care for Snrah, 
the IRS persisted in ils demunds. The 
ms continued to challenge Ms. Adams'~ 
position with respect to some true years, 
,wen nflcr It had aitreed lhnl she owed 
no true wi lh re~pect to the two yeors 
before lhc r--<1.'< Court. At one point dur• 
in" the mnny letters and altcm1>ls by 
Mr. I lutchinson Lo resolve the matter, 
Ms. Adams received notlce lhnt the ms 
was placin~ a lien on her house I( she 
did nol pay $3,287 immediately. Plnally, 
Mr. I lulchinson contacted Senator Jeff 
SC$Slons. Mr. Hutchinson explained, "I 
don't know If Lhal helped, bul within a 
couple of weeks, the ms conceded that 
all true yenrs weru resolved and no defi• 
ciencies were payable by Ms. Ad11ms,'' In 
addition, Ms. Adams received her full 
1909 lax rc(und, which was withheld 
pendinA resolution of U,c dispute 
regarding the previous years. 

Mr. I lutchinson repeatedly explained 
lo the IRS that. "Ms. [Adams I has been 
extremely 11,convenienced by Lhe IRS" 
and "she ha.s answered questions and 
provided information lo the I RS regard· 
ing lhese matlcrs ad nausl!um ... Ms. 
!Adams!, for justifiable reasons, is very 
frustrated by the l&ck of resolution in 
her case." Ms. Adams fs more colorf1,1I: 
"l)ol(I I don'l know whal is wrong wilh 
tho~e folks. Most folks ore Just as good 
M you let them be. But not everyone. 
Not lhe ms." 
~ a single parent, worldnl( in n motel 

laundry for $600 a month, Ms. Ad11ms 
has raised seven children. She hos 11 
grandchildren and tl1rcc grcat-gnmdchil· 
dren. Bcsid.es Sarah and Sarah's mothe1~ 
who live wlth Ms. Adams, her olhcr chil­
dren, "randchildren and grcnl-grandchil­
drcn ilre In and out o( her house "all the 
lime." Al 67, Ms. Adams stfll works six 
dny.s a week. She smiles: "I love going to 
work. They are so nice there. And, I can 
itet some peace and quiet.'' 

Why did 11:rnk Hutchinson sil(n un 
with lhe Volunteer Lawyer~ Progr;im? 
"It's Just the right thing lo do." Whal 
does Ms. Adams think of Mr. 
llutchinson? ''I've been through a lol. 
Bul lhe Lord's been l(ood lo me. I le 
sent me Mr. Hutchln~on." • 

Endnote• 
A paouoor1ym 

~- A pnuoonym 

3 TM lloluntaer LAwya111 Pr1111,nm tVLP) 1110ft11 
11n111Ytido 111 Alllbanla Ill 1991 Modolod 1i101 lho 
highly auocoaalul Mobllo 84r ANoc!Ollon VLR II 
provldo• n wny lot llswyara In Alabftma 10 hC>II) 
lholr communl1Joe, AtlornO)lt enroll In Iha progmm 

by ngroolng 10 provldo up 10 20 llour,, por yoor, 
ol hoo logo! ftarvloo to poor olll~an1 ol AIAbnmo, 
Clise>, nro rolorred 10 tho VLP from Log11I 
SorvJco, ollioo• nround ltio ,11110 6-0loro rolorroJ, 
ihe uus 110 ~rooncxl lor monl •nd QOll'\Ploxlly 
(Heh CAM allould bo rotolv4lllo In 20 hour1 o, 

tou) and tho f)OIOfllll!I ChOl\t 1, IICNltnod lc>I 
lneo!11t ol!QlbU1ty (rnus11Jvo al 125 por11on1 ol 
l)O'JOrly lovot. curre111ly $1,774 monthly. for 11 
hou•nhold 01 lour) 

T he most diHicult prob le1ns require Lbc 

111ost innovat ive responses , \\'ht•111hr,lkYl1lllll~,Ultj~1,~C"III> 

1n '(I•,. \\1111 loc,il ncrd, l11•w111I) S11'ti1111th tu nlrc, 11,11tru111l " ·,01111 r, 1111111ri.rn,'<l lllllllrt l,11rh. 

flr~lhllhy to ch,111Kr with )11111 h11,l11m rr,,dil)' Cllll 11, IIMlil) : MISS1.SSJ1'Pl VALLBY 1'1'1'1£ 
• •• ·' INSURANCE COM !'ANY 
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If you're not in.sure d willb the Att orney s' 
Advanta ge P1•ofessional Liability Inaw•ance P1.·0Q'1'am ... 
you sho ·uld object to your oun :enb inslll.'er 
on the followlng groun.ds: 

1, You may be paying too mucb fo1· you1• 
liability coverage. 

2 . You may not hav e the b road coverage 
you 1•eally need . 

A ttorney1;1' Adv(l.nt.a,p,e Professlom1.l 
Liubrn ty Insw·a.nce offers bl'Oad 

oovarnge .. , ltp to $10 mil lion in llm lt~. 
Program benefit.a include : 

• Fh-11t Doll ru- I>ofonso 

• Olab ns Expe n110 tn Addition to 
Liability Limits 

• Blsk Managomont P1•ogi•am 

• Full Prior Aots Covorago Availab le 

BuBL of all, il '1:1 WJderwrlt.l.cm by TlG tnsw'Rl1oo 

Compf;l.l\V, A.M . .Bel3~ 1-a.\ed "A" (F.xoollent). XJ, 

mrr7 Profession~.1-I U,,bility 
L..£....:!::JJ I n.wrance, In c. 

lllr NSURANCE ... 

Don't dela.yl ll'or more 
ln:forma.tion. inclucling 
u. no,obllgo.Uon 
quotation, can t.oday. 
Plus you'll rooo1vo a 
free copy of The 
Quru•to1• llour, 
l,he newsletter for 
AU;o1•.aoys' Advo.nw..go 
im n.iredR that. contains 
ui;ef'ul , praot.ioo.J 
lnformat!on on ways 
to 1llll11a.g0 risk in your pra.otioa. 

Prnfossional LiubUUy Insu:runo o, !no . 
300 Delo.wru,u Avunuo • P.O. Box 228 7 
WiliYILflA'tQtl, DE 19899 

1-800-441-9385 
Fo.x: !-800-716-34U 

www.zutz-pll.com/lu.wyere.html 

Attorneys' 
"'Advantage· 

ProfoHtrlomll Ll nblJJIJ' Covorngo 
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Lawyers Can Save Lives Without 
Going to Medical School 

By Sandra Vinik 
and Jack Camey 0 ne of the most pressing medical and 

social concerns facing this nation is the 
shortage of organ donors. In Alabama, 737 
people were on organ waiting lists as of 
January 1, 1999, while there are more than 
60,000 people awaiting transplants elsewhere 
in the United States.1 

l~ach year, increasing numbers o( 

Americans die because they nre unable 
Lo obtain an orl{an transplant. Lawyers, 
who are involved In estate planning, 
have the opportunity and a mor,tl duly 
to ralse the Issue with Lhelr cllenl.'I. 

Generally. people are In denial :iboul 
their own mortality and avoid subJecls 
connected with death. As a rcsuJl, the 
public has unfounded fears and unan• 
swered q11estions about organ donation. 
Attorneys and estate planners can 
increilse awareness aboul organ dona­
Lion through cJienl counseling, since 
Cilalc plrmners routinely discuss death 
and living wills wllh their clients. The 
American Bar Association encourages 
attorneys lo discuss the issue of organ 
donation during personal plannin" con· 
ferences with their cl·ents.' 

The Alabama Rules o( Professional 
Conduct permit an attorney to discuss 
orl{an donalion with his or her clients. 
l~irst, nn atlorney rendering advice can 
refer "not only to law but lo olher con­
slder11t lonK such as moral, economic, 
~ocinl and ,,ollllcal rncto1•s, lhal may be 
relevant lo lhc client's ~iluatlon." Ala. R 
r. Con. 2. l. Discussion regarding donating 
one's organs Is certainly a moral nnd 
social decision that is relevant to death 
and estate planning. The rules also pro• 
vlde lhal an attorney should explain a 
mnllcr In such a way that the client will 
be able lo make informed deci~i<ms 
regarding the reprcsentaUon. Ala. R. P. 
Con. 1.4(b). The attorney's role is not to 
increase organ donation, but should be 
viewed as port of n lawyer's duty to pro­
vide a client with complete nnd accurate 
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KNOWLEDGE , 

EXPERIENCE , 

INT EGR ITY. 

Mnxlmlllno the return on reol eetata 
lnvotlmonlt for buyera, eellera ond 
londora raqulro, sound Judgment and 
rl1k mnnnoamant exportlH , 

One of the boot wnya to ,uccood 

Is to l11alat on II v11luntlo11 nxpor\ 
who's o m11111bor of tho Apprnianl 
lnetltuto, tho world'e mo,t tri111t11d 
outhorlty on real ea tllte 11pprot1111L 
You'll recognize our member• by tho 

d91tgnotlons ofter their nomea -
MAI, SRPA. SRA. 

Stnndlng bohlnd thoso lottera ere 
Suporlor Knowlodoo, Doournontod 
Ext)llrloneo, Uncompromlelno Integrity. 

Mambora of tho Apprnl,o l 
Institute eerry thl11 high dogroo 
of profeulonnll1m with tholr 
deslgnatlona . You ahould require 
It for your nnanclol protuctlon 
nnd pooco of nilnd, 

• APPAAJSA_L. 
INSTITVTE• 

For 1ho nomos or doatgnntod oppr111eem 
or for moro lnformollon on the Aloboma 
Ohoptur ot lhu Apprnlant lnollt11w. 
coll 205,669 1719, lox 205 e69 1720, 
o-moll mS&lchsptCool.com o, v;sll 
www.11111lnt»mn,e:om 

Wjj(,Hti·£j f ti,iij;fJ+JIH 11,t Al11lm11u1 &m111m 

informnlion about lhe Issue., ll IS 
imporlont to educate a cllenl regarding 
orl{an donation. Failure lo discuss Lhc 
Issue with lhe client may prevent lhe 
removal and donillion o( lhe organ, 
even though lhat may h;ive been the 
decedent's wish.' 

/\lnboma has adopted u,c Unlrorm 
/\natomical and Clift. /\ct, which per­
mits anyone of sound mind over 
18 years to donate all or part of 
hi~ botly, Ala. Oxlc 1975 §22 
19-.12(a). Certain family mcm• 
bcrs, In order of prlorily, mey 
al~o donate the dcci.dent':1 
organs. §22-l9-<12(b). 11amily 
members may make lh~ gift In 
writing or even by Lclcgrc.1ph, 
recorded telephonic or record­
ed mes.'llli;te. §22-19-44(a). 
1 lowever, I he statute also 
nllows specified classes of 
fomlly mcmb1m to veto 
lhe glfl. Ala. Coda 
1975 §22-l 9-42(d), 
11,c donnllon of 
organs may be 
incorporated in U1c 
deceoscd's will and the 
gift hecomes effective 
upon death without wait• 
ing for nrobate. In addition, 
Lhe Alfi is still V31id ir the will is later 
found lo be invalid. Ala. Codr 1975 §22· 
19-.14(a). The gift can also be m.1de by any 
other documl!nt., lnc.ludlng n card, bul the 
donors musL sign In the presence o( two 
witnesses. If the donor Is unabl1i Lo sign, 
the document may be s1j(ncd for him al 
his direction nnd in his presence nnd In 
the presence of two witnesses, who musl 
sign the document in hts presence. The 
/\labama Orgiin Center! nnd lhe Alabama 
Eye Bank' have drafted sens it ivc 
brochures which arc Informative and 
lncon,or:,Le donor card~ which convey lhe 
necessary Information and comply with 
the lnw. 

l•ncir• Vlnlk 
SMOro V1nlk pracUco• wllh tho firm of Slrolo 

& Pcumun. PC She llaa lawdoc,1001 lrom Iha 
Un111onlly ot W,twnlorWlCI. end Cumbeltand 
SCIIOOI 01 Lttw Sha III lnvol\lGII In a l)IOO(llm 10 
lnomMo oioon 1no 11asuo (JOIIOIIOn in /llllbclmo 

The gift may be made lo n specified 
donee. I( the specified donee is not avail­
ahle al the time and place o( death, the 
allcnding physician fTlllY accept I he organ 
(unless u,c donor ha~ expressly desired 
otherwise). The donee physlcilm may not 

participate in the procedures of 
removal or lransport.ntlon. Ala. 
Code 1975 §22-19-M(b). 

The gifl of an orgnn Is lhe 
Rifl of life nnd the need for 
organ don11lion in Alabama 
llnd the United States Is 
lncrcMing. Luwyers /ll'C in 11 

unique position to disseminate 
informallon and edocale their 

cllcnl5. ll i~ lhe logical time: lo 
do so when lhe clicnl is 

nddressing his or her own 
death. I( lawyers across Uie 

stale can overcome their 
lnhlhitions in re11nrds Lo 

organ doni!Uon, then 
not only will those on 

walUn" lists In 
/\labama bcnclil, but 

so, too, will u,osc 
countless people across 

the cout1lry who ore in 
need o( n life.giving glfL • 

Endnote• 
, GIIIOfflt, John, 'Children TOP of Nood '°' 

Tmntf)lnn1 eono,-: Tho e1rmln(JN)m Nowa, Aprn 
8, 1999, at 1A, 2A. 

2 E11gllah, Dnvld M., 'GIii of Lllo: Tl'o t.nwyof1 Rolo 
In Oroon ond Tissue Doootlon,' Pro/J/1111 & 
Proporty, April I 1104, 

3. Id. Soo also Ala R. P Con 1,4(b) 

• Id 
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(800) ~23-7811 
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The Alaban,a Lawyer asked our readers to contribute "war stories, 11 humorous tales and 
anecdotes about Alabama lawyers and judges, to be published in upcoming issues of the 
magazine. The first installment appeared in the September issue. Here are some morel "p rior lo his service on lhe Nabamo Supreme 

Court, JuAtlce Terry L. Butts seNcd as n circuit 
judge In Pike 11ncl Coffee counties for 20 years. 

With nll the ttllori,cys crowded around the bench, Judgll 
Butts was calling Lhc criminal court docket for trial. When 
Jud"e Butts called one case for tria~ the attorney stated, 
'Jud"e, if I could talk nny sC!nse into my client, he would 
plead guilty.' Whereupon, Judge Bulls replied, •I( you 
could Lalk any sense Into your clienl, he'd want a di((erenl 
lnwycr.' All of the allorneys convulsed i11lo lauRhler." 

"A Jury convicted II two•time (elon of forf{ery p( sev· 
eral checks. Upon his sentencing hearing, Judge 
Bull!S ~entcnccd Lhe now three-lime felon Lt, life 

imprisonmmt. 
"As the defendant was b~in~ led from the stmtendng 

hench, another convlcled felon wa.~ bein" brought forward 
for sentencing, As they p,1.~s1id each other within earshot 

Free Report Shows Lawyers 
How to Get More Clients 

Cnllf.- Why do some 
lnwyors gc1 rlQh while olhcr, 
~1n1Q11lc 10 pay lhcir bllls? 

The answer, occordln11 10 
1111omcy, Dnvid M. Ward, hns 
1101hlng lo do whh tnlcnt, 
cduc111ion, h11rd work, or even 
luck. 

"TI1c l111vycr, who make the 
big money al"O nm 11cccssnrily 
heller lowycrs,'' ha ~n)'s, "Titcy 
hnvc simply IMrnod how 10 
11111rkt1 1hcir sorvicu." 

A succcufu I so lo 
11111clltioncr who once slrug lcd 
to lltlffljll client', Ward crcdh• 
hi, tumnround 10 D rofol'l'III 
mnrkcting sy,1c1n he developed 
Nix )'curs ogo. 

"I wanl from dcod bmkc nnd 
cJrow11lnti in deb1 10 c:nrnl1111 
$300,000 11 y~. prno1lcully 
ovcmlgh1," he $uy3, 

Mos1 lawyo!ll dl!pend on 
rcfcrrnls, he nocr,, b111 noi one 
In 100 ~ n refaml s)'¥tt1m 

•·Will1ou1 11 $YS1Clll. referrals 

nrc unpn:dlcloblc. You 11111y iiel 
new ollonts 1hls month, yc,111 muy 
nm,tt he ~uys. 

A rofcm1I iys1om, Ward 
SllY5, can bring in n 81cOd)' 
~trcnm or new cllcnlJ, month 
111\er month. year oner yeur. 

"It reels areal 10 come to llH! 
office cvc,y cl11y knowing 1hc 
phone will rln,i 1111d new 
buslne!ls wlll be on lhc line." 

W11td hos t111111h1 his rcfcrrnl 
system to over 2,SOO lnwycrs 
worldwide, and hllS wrlncn o 
new rcpon. " llow To Get 
Mol'c Cllenu In A Month 
fhan You Now Ccl All 
Yu ri" whl,h reveals how any 
lnwyer d11n use this system to 
got more ollan111 nnd Increase 
11tcir income. 

l\ lnbnmo lowyel'll 1.1111 got n 
FR.EE copy of thl, roport t,y 
Calling 1-800-!61'"'4627, n 24· 
hour free rccordod 111CSS48c, or 
visiting Word's web site. 
b11p://Www,davldward,l'om 

of Jud((e Bulls, the approaching felon asked the just-sen• 
lcnced felon, 'I-fey, whal did you get?' The jusH11mlenced 
felon turned back lo Judge Butts and said In a loud voice, 
'The s.o.b. j~1st gave me life for writing a bnd check.' 

"'l'hc district attorney spoke up and asked Judite l3ults, 
'Judge, arc you "oin" lo let him get awa.y with lhnl?' 
Judge Butts replh!d, 'l Just sentenced him to ltfc; I don't 
think five more days for contempt will impress him."' 

"J udge Butts once sentenced. a convicted felon to 99 
years in prison for flrsl de~ree rape. The angered 
felon jumped up, took a munacin~ step toward 

Judf{e l~uLts1 angrily Lhrusl out hi~ finger, ;ind In n lhreaL· 
ening tone said, 'I'm going Lo remember you and I'll be 
back.' whereupon Jud"c Bulls replied, 'Well, il won'l be 
next week."' 

- NJ. Cerverat Cer1JCra, Rolp/1 & Bulls , Trog 
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P ursuanl to its rule-making authority, the Alnbama 
Supreme Court hns recently promulgated several 
amendments lo lhe Alnbnma Rules or Appcllnlc 

Procedure. Ala. Const. o( 190), amend. 328, § 6.11. Thc~e 
nmcndmcnts are extcn~fve i\nd will a(fecl overy lnwycr's 
appellate pl'aclice, 'l'h1J amended 1·ules are published In lhe 
volumes of the Southem Nrwortcr lhat contain Alabama cases 
from 753 So. 2d (rules 3, 4, 10. 2 I and 35) and 755 So. 2d 
(rules 39 and 40). The following is a short summary o( what 
every lawyer should know relating lO the recent amendments: 

Rule 39 , Petition• for Writ of Certlor•rl­
Revlew of Declalona of 

Court• of App••I-Clvll 
An amendment w115 unproved 

that completely revises Rule 39 
with respect to certiorari prac. 

I ice in civil cases.a l.ess u,an 
Len years ""n, mnny litiga­
lors nl!ver pnu;tlced before 
Lhe inlcrmccllate courts or 
appeals and never found it 

necessary to ulllli:e certio­
rari praclice. The type~ of 
c.ises they handled were 
always 11ppC11led Jireclly Lo 
lhe Alabama Supreme Court. 
1 lowever, things have 
changed since the Jurlsdic­
Lional 11mounl of lhe court 
of c.lvll appeals was raised 
a11d the Alabama Supreme 
Court cnn now lrnnsfer 
certain cases lhnl arl! 

within its original appellate 
jurisdiction lo lhe courl or civil 

aripcals. Ala. Code, J !175 § 12·2· 7. A! a 
result, lawyers are now faced more 
frequently with Lhe challen~e of 
obtaining review by way or cerliorarl. 

I lowevcr, Lhl!l'c were_ alliu $Cvcral pro• 
cedural hurdles U11ll had Lo be jumped 

I hrouJ.th In order lo obltlln ccrllorarl 
review. More often lhnn nol, lhc: 11roced1,1ral 
hurdles hecame pitfalls bec.iuse of~' b,1sic 
misunderstanding or the rules. Sec Ex 
parte Sava Our Streams, Inc .. 541 So. 2d 

549 (Ala. 1989). Through Lhc amendment lo Huie 39, the 
cottrl has attempled lo slmt>lify Lhe certiorari process. 

Undur the old Rule. in order to place a ca~e In the proper 
posture Lo nte a petition (or writ of ccrliorari in the Ah1bama 
Supreme Courl, one Orsl musl have nled an appllcalion for 
rehenrlng in the court o( civil appeals. Under lhe new Rule, 
on application for rchcarin,i Is no longer a jurlsdktlonal pre· 
requisilc ror c.crUorari review by the supreme court. Al:... R. 

~ ~ ........._ App. P. 39(b)( I). In most c.ises, Lhe IOS· 
~~ Ing party never really look seri­

ously :my appllcallon for 

rehearing lhal was nted In the court of civil appeals. The 
appllcntion for rehearing w.is merely filed bcc.iuse it was a 
jurisdictional prcrcqulslli:. The amendment should cllminalc 
a time-consuming and expensive step in obtaininit cerUornri 
review. IL should also lead Lo higher 1walily applications for 
l'Chcnl'ing lhat are l'ilcd In lhc court of civil appeals. 

The 11mended Rule also totally altered Lhc form In which a 
petition for writ of cerliorarl is to be ffied. Ala. It App. P. 
39(d), as amended, provides, in perlinenl part 

(d) Form of Petition. The petition shall be on lclleMi1.e 
paper. and the color or the cover or U)C brief riled 
wllh lh1,: pclltlon or nted in response shall be as 
described in Huie :12(a)(:l). The petilfon shall contnin: 
( I l The style or the case. the name or the 1>clltlon· 

er, Lhc circuit court from which Lhc cause Is on 
appeal, and lhe name of the court or nppcals to 
which the petition for certiorari is directed: 

(2) -n,e date of the decision sought to be reviewed 
and, If an ar>pllcnlion for rehenring was nlcd. 
the dale of lhc order overrulinl! the appllcotlon 
(or rehearing; 

(3) A concise st.nlcmcnl or lhe 11rounds. 
39(a)(l){AHE). supra, on which Lhe petition is 
based- and inn dcalh·penalty case ., statement 
in accordance wllh 39(a)(2)(A) and !Ill- pro­
vided that: 
(A) When subpa1·agra1)h (a)(l )(0) h1 the 

ground ror Lhe pclltlon, Lhc pcllllone,· 
mu!lt Quote lhnt part of the opinion of the 
court o( appeals and that ~)arl of Lhe prior 
decision lhe petitioner iJJleges arc in con­
tllcl; or 

(8) Where ll is not feasible to quot11 lhal part 
of I he opinion of the court of nppenls 
either because no wording in the opinion 
ch:arly show~ Lhe conmct or because no 
opinion was Issued, the petition shall state 
speclncaJly and wilh particularity how lhe 
decision conflicts with a prior decision; 

(4) A copy of U,e opinion or the unpublished mem• 
orandum o( U1c coutt or appcal5, allached lo 
the pelilion as un exhibit; and 

(5) A statement of U,c racts, if a parly ls not satisOed 
with the facts slntcd In Liu:: 01)lnion or lhe 
unpublished memorandum of lhc court o( 
appeals, or if the courl o( ap~~'\ls lssu2d a "no· 
opinion" decision pursuant to Rule 53. The st.ilc­
menl of facts sholl nol be incorporated or adopt· 
ed by rcforcncc from ony other document, 
Including Lhc party's brief in sunporl or the poli­
lion. 

Ala. It App. P. 39(d). 
The nmended Rule clt,rtnes what mu~t be set forth in the 

pclilion when the ground relied upon for review I~ Lhe ''con• 
nicl" F(round. The connlcl ground is lhe most commonly 
:u.serled Rround for certiorari review. The old Ruic required 
thal U,e petitioner must eith~r quote u,al pnrl of I he court of 



civil appeals' opinion and lhal purl of lhe prior case alleged to 
be in conntct or lo st.,lc spcciflcally and with parlicularily 
where the decision was in conntcl. I l was di(ficuJl to quote 
any conflicl when lhc courl of civil oppeals issued a no-opin· 
ion decision. The omcndmenl now mDkes clear that where ii 
is nol fea.,ible lo quole parl of lhc court of civil appeals' opin­
ion, lhc pelilion !hall state specifically nnd with parlkulorlty 
how Lhc court of civil appcnls' decision conflicts with n prior 
decision. Aln. R. App. P. 39(d)(3). 

The amended Rule's requirements with respect to the state­
ment of facts varies depending on wheU1er lhe petitioner filed 
an applicalion for rehearing in the court of civil oppeals and 
whether the court of appeals issued an opinion or an unpub· 
lished memorandum. Aln. It App. P. 39(d)(5). This amend­
ment chan"es Lhe former praclicc under Rult 39(k) of attach­
Ing lo the pel!Uon for wrll of certiorari n copy of lhc Ruic 
39(k) motion Lo adopl ii corrccl(:d or proposed st:il~ment of 
fact3 filed with lhc courl of i.\ppcals. There sllll may be 
instances in which on attorney would want lo file an applica­
tion for rehenrlnS In the court or civil a11penls. However, if an 
application for rehearinit Is filed wll h the courl of civil 
,1ppeols, the pa1'ly ~hall put in Lhe petition (or writ of certio­
rari the statement or facts presented to the court of appeals in 
lhe application for rchearinR 11nd shall 11eri(11 that the state-

Stress Management 
Comes Back to the Bar 

Or, Amham Elwork, director of the Law,Psyc11ology 
Graduate Program at W1dener University, returns to the 

Alabama Stale Bar on Friday, December 8. He will present 
the highly acclalmeq four-hour CLE program, "Stress 

Management for LawyetS: Achieving Personal a 
Professional Satisfaction In lhe Practice of Lawt designed to 
t,elp lawyers manage their time and practice more effldent­
ly, balance U1elr professional and personal lives, and more. 

For more Information or to register, call 
Sandra Oements at (334) 269-151 S, ext. 302. 

The seminar Is sponson.>d by 
the ASB Law Office ManJgement Assistance Piogram, 

lhe Lawyer Asslslance Plogmm, the Voluntee, lawyers Ptogram 
and Ule lawyer Rererra1 Service. 
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menl of facts Is a verballn1 copy of Lhe smtemenl presented to 
lhc court of appeals In lhe appllcalion for rehearing.' If the 
peUlioner does not Ole an opplication for rehearing, then the 
petitioner mny present to the supreme court his own state• 
ment of focls with references lo lhe pertinent portions of the 
clerk's record and lhc reporter's lranscrlpt. Ala. R. App. P. 
39(d)(5)(C). A statement of fncl$ i~ nol to be included in the 
britf. It must appear In the petition itself. The amendment 
csscntlnlly clhninatcd the necessity for nling an application 
for rehearing and the old Ruh! 39(k) requirements that were 
so fatal lo many certiorari petitions. 

Finally, the amendment clarifles the bricfin$l schedule on pre­
liminary review and In the evenl certiorari review is l{ranted. Ala. 
R. App. P. 39((). The petitioner's brief shnll accompany the peti­
tion for the writ of certiorari or !lhnll be attached to lhe petition. 
The brief must c()ntnin all nrgumtnL1 In suppOrl of lhe pell lion 
that the petitioner intends lo presc,,L, including lhose argu­
ments thaL lhe court will con~idcr If certiorari revlLW is granted. 
In other words, the pcULl011cr should argue in his brief the rea­
sons why certiorari should be granted and Iha merits of his case. 
Within 14 days lhercnflcr, the respondent mny file an initial brief 
limited solely to the issue o( whether any of Lhe grounds nutl10-
rizes the issuance of the writ'. Alil, It A1m. P. :~9(0(2). No addi· 
tional briefs will be required of lhe petitioner, althoujth Lhe peti· 
Uoner mil)' men reply brief within 14 days afl:er u,e t'C.Sl)ondent's 
brief IR !11(.?d. If Lhe court l11sucs Lhl! wril, the respond1;nt may Ale 
within 1'1 clays a subsequent reply brief addressed Lo U1c subslan­
Uve issues presented for revlt..'W on u,e pcUUon for writ of cerllo­
rari. Ala. R. App. P. 39(h)(1 ). The ~Lllioner moy then file a brief 
in re.sponse to the resp0ndenl's reply brief within 14 days. 

Criminal 
The amended Rule chi.ln"cs the standard for certiorari 

review of criminal cases in which the death penally is 
imposed. The amendment removes the provision in former 
Rule 39(c) that provided lhal a pelllion for a writ of certiorari 
to the supreme court in n c.i~c In which the deaJh p,rnalty was 
imposed would he granted ,L~ n milllcr of righL With this 
nmendmenl, review of death penally cn~c11 is not "automatic" 
but Instead will be 111 thc discretion of the supreme courL 
'rhe ,1mcnded Rule requires lhnl counsel who represented U1e 
appellant on the llppcal lo the court or criminal appeals or 
successor counsel sho/1 prepore and Ole in Lhe supreme court 
a petition (or writ o( ccrliornri for review of the decision of 
lhe court of crimlm1I ,,ppeals. In olhcr words, o. petition for 
wriL of certiorari must be nlecl In every dealh penillty case buL 
instci1d review is discretionary with the supreme court. 

'l'hc supreme cou1'l retains the authority to notice any plain 
error or defect in Lhc proceeding~ under review in those 
tt1ses. In the dcnUl 1,cnnlly case, the petitioner musl concisely 
stale the grounds when review is sought brised on a failure lo 
recog11i2e ns prejudicial :my 1,lain error or defecl. Thal stole· 
rnent must include a dcscripllon of lhe issue nnd circum• 
stances warrnntin" plaln•error review. The supreme courl 
also ret.iins lhe authority lo enlarAe the lime for filln$l a peti­
Uon for a writ of certiornri In n death pennlty casll. Finnlly, 
the supreme court may nollcc ,my plttin error or de.feet in Lhe 
proceedings under rcvle\v, no mallcr if the issue W:'IS brought 



lo lhe nltenlion or Lhe trial court or Lhc courl of criminal 
appeals. 1'hc amended rule is upplicublc in 1111 dc11U, penally 
cases in which the petition for certiorari r1.'Vlcw Is filed In Lhe 
supreme court of Alab;ima on or after Moy 19, 2000. 

Rulo 40 . Appllcatlons for Rehe•rlng 
'l'hc amendment completely revises Rule 40 dealing with 

ap1illcallons for rehcarlnA. As prevlously discussed, the mo~l 
significant ch,111gc In Rule 40 is that a party need nol file an 
appllcat!on for rehearing wilh Lhc courl CJf civil appeals in 
order lo oblnln t·cview by ccrllorarl In lhc i.uprcme court of a 
decision of the courl of civil nppculs. I(, huwcwr, an applica­
tion for rehearin~ is (i!ed wiU, lhe court of civil appeal~. the 
appllcation musl comply wilh Rule 40(c). An npplicnllon for 
rchcarinA remains a prereQuisite lo review by lhc i;upr!!mc 
court of n llcci~icm of the court of criminal JJlpe.ils, except in 
the C:U.ic of a prdrial appeal by the state. 

Rule 10(FJ. Supplementing or Correcting the 
Record-Cl vii 

The olc.l Rulij rc,,ufrec.l thal a molion to supplement or to 
coi•rccl the record on appeal in ti clVII case must be nled wilh· 
in 14 days nflcr U1c com11ll'lion of lhc record on nppcal or, if 
lhe appellee is nling u,c moll on, wiU1in I 4 dnys after lhe (ii. 
in" of the appellanl's brief. The Lime c.lc11c.lllnc.~ proved lo be 
unworkable. Ruic lO(f) has now been anwnc.lcd to delete the 
14-day requirements for filing n motion. The amended Ruic 
now require:; that the motion to supplemunl or lo correct lhe 
record be filed "within a reasonablr lime."1 The lime for filing 
briefs b not tolled durinl{ the pendency of a motion to sup­
plement unless the appell;iLe court so orllers. I lowever, the 
amended rule now provide.~ that in those lnstnnces in which a 
parly has requested 1111 extension of time in which lo file a 
brief pending a ruling on Lhc motion lo swpplcmenl or lo cor· 
reel the record, U1e parly can Indicate in ils brief, by footnote 
or otherwise, that a motion lo supplement is pcndlnit and 
that the brief will be amended lo include the reference..\ on<;c 
the motion is ruled on by the court. 

Rule 21. M•ndamus or Prohibition to a Judge 
or Judges; Petition for Writ; Service and 
Flllng; Time for Flllng 

The amendment Lo subsection (a) of Huie 21 adds Llm:e sen­
Lcncc~ rclallnit lo lhl! t.imc allowed for filing a petition for writ 
of mand1m,us or prohibition.• The old Ruic was silent os to time 
deadline~ t111d the suprem~ court had never est;ihlished a slrict 
lime fr11mc In which a party must file a petition seeking man· 
ilamus relief. See Ex parle Smith, 736 So. 2d 6(M (Aln. 1999). 
The 11mendmcnt's ef(e.cl is to incorp<,ralc Into the Rules of 

Rhond• Pitt• Ch•mber• 
Rhonda P,11, Ch11mbt1" 11 n-lOCillle<J Wllh l.iyl(,I & 
ToyiOf wllh ofltttls In Bl1m1ng11Am and Pta111111h, ShD 
111<:"iVod net t>I\Chf!lora dou,ea t,orn JUcJIJ()II 
Coflago In I 080 11nd hor lnw dngmn from 
Cumbortand Soliool ol Low In 198!! Sho n11rvo111~ 
ch111t 011110 S1andlno Com,1111100 0111110 Alubumn 
Rulna ol Appallalu Pmead1un 

Appellate Procedure u,e requirement lh111' ii petition for writ of 
mandamus or prohibition be filed "within ii nm~onnbh: lime." 
Where a petition for U,e writ or mandamUJ challenges an action 
of the lrit1I court. the amended fule adopts ii~ lhc presumptively 
reasonable time the 42-day period for ap1>eallng from ii final 
Judgment inn civil c11$C, unless the lime for npprnl is shorter. 

tr a µcliliun is filed ot1tside this presumptively rensonable 
lime, ll shall lncluc.lc a statement of circumslnnces conslitut• 
init good cause for u,e appelllllc co~11·t to consider Lhe peti 
tio111 notwilhstanc.ling thal IL was filed beyond lhc presump­
livcly 1·casonnble lime. The Commillcc Comments Indicate 
lhn( the courl should weigh faclo1·s such as Lhc prejudice lo 
the pct II loner o( the court's not accepting the pell lion anti 
the prejulllcc lo the opposing party of the court'i, accepting il; 
lhc Impact on the llmely odminislrntion of Justice In U,c trial 
court; anll whether the appellate courl has p.:nding before IL 
other proccedinit.~ minting lo the some action nnd ru, lo which 
the jurisdiction of the appellate court i~ unchnllcn"cd. 

Conclusion 
The /\labt11m1 Supreme COLll"l cr.1cnun1!(c:i the bench and bar 

lo submfl any olher suggested amendmenL~ Lo l he appellate 
rules Lo the Stnnding Commillce on u,e Alnbnmn Ruic.~ of 
Appellate Procedure. It is hoped UUJL lhls urliclc h;1., 1mivided an 
underslandlnit of th~ amended Rules that will affect every 
lnwycr's nppcll;;ite pmctice. The reader should consult U,e 
amcndcc.l rules lhat are publi~hed in the Snutlum1 Ruport1tr. • 

Endnote• 

I Tllo amo11dmon1 10 RYlo 30 wllh ro1poo1 10 olvlt cMoa b11oan1, ullocttw In 
cnus trl which lho towor nppollnlQ aourl roloMofl ltt d11clelon on o, eflor 
11uou,1 1, aooo 

2. NOIO, MOWOIIOr, lhnl II 1111 lll)pilc8Ucm lor rohonrlni, It 1110d wllh lhl COUii 01 cfvll 
ftjlp&aJa, II mual comply wllh Rule 40 and lhl! ICClpll ot ,ovlaw WIii bo pvreu11n1 
10 Rut• 31l(H) In ihoat CM<lt 111 which nn nppllc;atlon lot N>hollrlng 11 liiPd wllh 
lho court ol civil nppon1,, IIIO pnny llhoutd Plr cloM e11on11on 10 lhole aeo­
lJolle of ruloa 39 Cl/Id "° rolalrng IO Iha IIRIClffllHII of 111c1, 

3 Tllo Rulo re1nrn111UJ 14·d,,v umo km,11o, obUl1111no a rulinQ on u,o mot1CJ11 tn 
11\o lnat coun. 

4 Too nmondod nuto et110 now ,a.:,uJro~ thnl tho 1101omonl of tno ronilOM OJ 10 
why tho wrll ahoutd IHUO lnoluao c111111ona 10 ltlo t1utllorlU01 and Iha 11oiu1oa 
tollod on by lho potlllonor. Tho old Rulo eomt1lnod no 1uch mqulromom. 
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n just over a decade, subrogation law in 
Alabama has con,e full circle. In the recent 
decision of State Fann Fire and Casualty Co. v. 

Hannig, 2000 Wl 46161 (Ala. Jan. 21, 2000), the 
court reversed Powell v. Blue Cross and Blue Shield, 
581 So.2d 772 (Ala. 1990) and reinstated the rule 
from International Underwriters/Brokers, Inc v. Uao, 
548 So.2d 163 (Ala. 1989). Whereas a plurality of 
the court in Powell ruled that parties to an insurance 
contract could not contractually avoid the application 
of the "made whole" doctrine, a plurality of the court 
In Hannig declared the made whole doctrine to be a 
default rule which can be modified by the parties' 
agreement. This article explores the practical implica­
tions of Hannig, analyzes the trend evidenced by 
these three decisions, and explores whether an alter­
native resolution of the issue might be available. 
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Background 
A. Subrogation right• 

lnsurance compnnics often cl:1im subroitation right~ for 
benefits they paid lo the l11sured for a lo$$ covered by the pol­
icy of insurance. Subrogation involves lhe right of Lhc insurer 
lo step into the shoes of the Insured. An insurer exercises 
acllve subroA.iliCln riAhls where il assumes the insured's right 
lo pursue a legal cause of action njlainst a lhird party who 
caused the insurcJ's loss. An insurer exercises passive subro• 
gallon rlght.s where it asserts n rlAht to be reimbursed oul of 
Lhe proceeds of a suit brought by the Insured nitainsl a third 
party tortfeasor. 

An example of aclive subrogntlon is the scenario in which 
an insurcd's home is destroyed by II fire ncgligcnlly scl by a 
neiAhbor. lf the property insurer pays the cnllrc amount of 
the loss, the Insurer may then brinll sull against u,e neighbor 
to rccQvcr the hcnefits p;iid. 

An example or pil!!~lvc !!uhro~allon I~ the common sccnorio 
in which a lhird-parly torlfcasor c11uses 11n insured to be 
injured In an uuto1t1ohllc accld1mt and a health insurer pays 
the lnsw·ed's rnedlcul bills. 'l'hc lnsu1•c:d hns an incentive to 
brinlt tJ. tort action agllinsl lhc torlfcnsor lo recover for losses, 
such as his pnln ond suffering, for which lhc insuranct: bene­
lils did nol compensalc him. In such sttuollons. ti,surru,cc 
companies may be enlilh:d lo he r1limbursed, out of lhc 
insured's recovery from lhe lhlrd party, for the amount of 
benl.lfiL~ paid. 

Subrogation ri,thl$ can be either equitable or contractual. 
That is, the righls can nrisc from a court npplyinll rules or 
equity or fronl cxprcss provisions in the conlracl or insur­
nnce. 'Typically, however, the insurance contract will contain 
express language providing for subrogation rlAhts. 

B. The made whole doctrine 
The mad1: whole doctrine is an equitable concept. Where 

Lhc made whole doctrine applies, Insurance companfos 
are not allowed to pursue I heir subroital ion ri,thts 

~;~~~ unless tmd unLII U,c Insured Is ''made whole,'' or 
• • fully con,pcnsoled for oll uf the insured':; losses. 

~. 'l'hat is, where the loLal compc11sallo1, r1ic1iived 
~ by the Insured is less Lhan her loss; Lhe Insured 

h11s not lieon mode whole, and lhc Insurance 
company mny noL pursue its subrogation 

rights If the courl t~li!~~ applies the made whole 
~ doctrine. For exam-

ple, in the classic 
scenario or the 
Insured who is 
Injured in an 
automobile acci­

dent, if Lhe tortfoa­
sor were judgment· 

proof, and If Lhe avail­
nble underinsured 

motorist cove171Re pro-

Hflllih·Jj iti,I J1fJU J·H (h.,Alnf1'1m11 '-""'IJN 

ceeds were nol to exceed lhc amount or the ln$ured':; medical 
bills, the insured would nol be fully compensated for her pain 
and S\1ffering and other uncompen~alcd losses. Und1ir these 
circumstances, if lhe made whole doctrine were to npply, tht 
Insurance company would not be entitled to subrognlion. 

C. Uao, Powell and Hannl11-Th• three boneh• 
mark ca••• 

Three primary cases, lic10, Powel. and I lonnig, addrcsi Lhc 
Issue of whether an Insurance compony may contractually 
avoid lhc a1>plicalicm of the m.idc whole doctrine. Insurance 
conlract.s often conlaln languoge 11ivin11 Lhe insurance compa• 
ny "first prlorily" owr procceds recovered by lhe insured 
from a third party for losses covered by the insurance con­
Lracl, rcgal'dlcss or wh-ilhcr or nol the insured is made whole. 
The question ts whether such contract lan11uage is enforce­
able. 

In lntematlonal Undvnurftersl/Jrokors, fnc. ll. Uao, 5'18 
So.2d 163 (Ala. 1989), lhc Supreme Courl of Alabama lirst 
addressed lhe issue. In that case, the insl1red was Injured In 
tu1 nutomohllc ;u;clclent. She s11st11ined permanent brain dam­
age. I lcr hc;1ILh Insurance company paid medical bene11ts or 
$75,000, which w,1l! Lhc total amount or benefits lo which the 
Insured was enliUed under the policy. The ln~uretl incurred a 
lotal of $200,000 or mcdicl1I bills. She entered Into a seltle· 
menl with llie lortfca.~or for thc lortf,msor's Habillly policy 
limits of $375,000. The health insurer reduced it~ subroga­
tion claim to $43,000, by the amounl or ils proportionate 
sh;ire of attorney's fe1:s. The lrial court, presumubly applying 
the made whole doctrine, reduced the health insurer's subro­
gation interest to $7,500 under the (acls or the case. 

The heallh insurer ;ippl!lllcd, claiming that il should recov• 
er the full nmount of iL~ subroitation interest bcCliuse ils 
claim lo ll11.: rlsthl lo 5uhro,talion nrose from conlmcl rather 
lhan from equity. Thu~, ii aritued, equitable principles such 
as lhe mnde whole doclrlnc ~hould not apply lo reduce its 
contractual clalm. In U,c Supreme Court of Alah;1ma, ii panel 
of five juslices unanimously held lhat the made whole rule 
applies Lo rill claims of subrogation, whcllwr arising from 
eql1ity or contract, unless the contract expressly provides oth­
erwise. 13ctause the subroRallon a(,lreemenl was not 111 Lhe 
record, and the court assumed that ii would not modify Lhc: 
made whole rule, the court held under the (nets or the crise 
that Lhc made whole rule 11ppllcd and precluded Lhe insurance 
compt1ny from rccoverlnit it., s~1hro11allon Interest. 

In Powell, one yc11r after the Uao decision, a plurality or 
the court held ll 1t1lt111 lnsunmcc compony may not enforce 
contract language which sought to 11void the application of 
the made whole ruh!. In lhat case, Cynthia Powell was perma­
nenlly injured in an automobile accident. t-ter health insur­
ance company, Blue Cross ond Blue Shield or Alahnma 
(8Cli$). p;ild health insurance benefilA o( $27,080.26. The 
insured settled her claim against lhc allejled lortreasors for 
Lhe SJ00.000 limit of lhclr llobillty insur11nce policy. The par· 
lies sllpulated LhaL thu nmount of the settlement did nol 
make whole Ms. Powell. BCllS claimed that M~. Powell 
should, nevertheless. reimburse il for the $27.080 in benefits 



il paid. BCBS based Its claim Qn l:mguage In lhc contract of 
insurance which provided Lhal BCBS was "enllllcd to Lh12 
reimhursemenl of ony amounts paid by IL for the benefit of 
it.~ insured. '!'his reimbursement is due even lhough Lhc 
insured is nol pi,id in full, or made whole by any recovery 
from n third party." The court held that 13Cl3S could not 
enforce lhc l:ingungc in the conlracl which attempted to cir­
cumve,H U1c made whole rule. 

Ten years after Liu: Powell decision, the court rcvi~iled the 
issue. In Hannig, a plurality of Lile court held LhaL Powell 
should be overnrled and U1al lhc parties lo an insurance con­
tract may alter the made whole doctrine by 11greemenL In so 
holdlnit, lhe court rcinstaled the rule from llao. 

ln llann(q, State farm issued n 1>01icy of property insur­
ance lo 13elmorc. who hnd contracted to buy a house from 
Mr. and Mrs. I lanniit. Th(: insurance policy became effective 
immediately following the clo1;lng of the sale, but Belmore 
was nol lo Uike possession until some time later. A~er closinA 
bul before Belmore Lt>ok possession, a nre d!tmnited the home 
while Lhe I lannlgs were still In possession. Slate J7arm paid 
benefits to Belmore under the lerms of lhc properly insur­
ance policy, less the $250 deductible. Slale Parm and 
Belmore aitrecd Lo join as plainliffs In a civil aclion against 
Lhc I lnnnli;ts and ni,treed thnl the nmounl of Belmore's 
remaining pecuniary lnlcresl In the claim was $5,250. This 
amount comprised Lhc $250 deductible plus $5.000 to com• 
pensale BcJmorc for his lo~s of use of the house and other 
consequllnlial damage~. 'l'he Lrlnl court and court of civil 
appeals held lhat summary judgmcnl was proper for the 
I lannigs against State l~arm, because Belmore lmd not been 
made whole by Slale Farm. The Supreme Courl of Alabama 
affirmed, holding, "I !If we apnly the Po111ell rationale to Lile 
facts and circumstances of this case. then we must conclude 
that the trial courl .ind the Courl o( Civil Appeals reached the 
correct result .... Time ha~ revealed lhe inherent inequity in 
applying Lhc />ool(J/1 rule; therefore, 'we are convinced beyond 
... doubt Lhul IPuwo/1 .inti Lhc other case$ listed above that 
apply lhc Pow(!/1 ruhil wen: lwro11rtlyl decided' land] that they 
should be overruled .... " Nan11ig :11 2-3. 

Pradical Implications 
Whal 11rc the likely practical consequences of the I lannlg 

rulin1a Only 11 fow clues cnn be ~nrnered from the small 
number of cMe5 which rely on iL. I lonnig left open a number 
of questions for i,raclilioncrs which remain. for now, unan• 
swercd. M1111y luwycr:1 will likely netid lo make some adjust· 
menls. ll Is unlikely, however, that llanm'.q and it.,; pro~eny 
wi II subslllntiolly nff<ict 1,,wyers' pracLlces. (Nole Lhal Lhis dis­
cussion does not npply lo r.RISi\ Of workers' compensation 
dealh benefits cases.) 

A comparison o( the pre· and posl-llonnig rulings rcveali. 
one possible trend. After 1/annig, courts will be: more likely 
lo allow ln~urance companies lo sue third party tortfeasors or 
Lo parlicipnlc a! co-nlaintlffs In suit.~ by their insureds against 
third parly torlfeasors. Whert!as most decision~ relyinll on 

Powell were unfriendly to insurance companies seeking to 
brinl( or participate in such suits, 1-Jannlg tind its progeny 
have been more in~urer friendly in lone, if not in result. 

Ca~e$ decided during lhc Pawell era held lhal an insurance 
carrier would nol be entitled lo inlen1ene as of right, pur­
suant lo Ruic 24(n), Ala.R.Clv.P., in the lnsured's suit a11ainsl 
a lhird•porty tortfcasor unlc~s and until lhe lmured had been 
fully compensated for his loss, even where the ins\rrance car­
rier claimed a contractual righl lo subrogalion. Seu Alfa 
Mulunl /ns11ro11c(• Co. 11. I lead. 655 So.2d 975 (Ala. 1995) 
(denying insurer's motion lo intervene): Ceico Insurance Co. 
/J. /Jy()ns, 658 So.2d 445 CAin. 1995) (accord), Bui sec 
Mcf(leroy u. Wilson, 581 So.2d 796 (1-\h1. 1990) (holding lhal a 
lrial court which allowed plaintiff'~ insurer to intervene 
under i\JlCP 24(bl did not ubusc il:li discretion where the 
insurer claimed a conlrnctw,1 righl lo subrogation). In those 
cases, where the trial 1:ourl denied mollons to 11llow plainlifrs 
insurance comnany lo intervene Jn lhc suit I Lhc supreme 
court refused lo issue o writ of mandamus lo al low lhll insur­
ance compony lo parllcipnto ln lhc sull. 

'l'hc courl concluducl in Nead and L11ons lhal the insurer 
had no cle11r ri!{hl to inlcrvenc uncler /\HCP 24(a) nnd Lhnt 
lhc trlnl courl did not abuse IL~ (llscrclion in refusing lo 
allow permissive inlervcnl Ion under AHCI' 24(b), 'rhe court 
reasoned lhul, pursunnl lo lhc rule in Powell, ''I LJhe insurer 
has no righl lo subro~allon unlcs~ and unlll Lhl! Insured has 
been made whole for the loss." I feud al 977. Unlil such time 
as the SllbroJ{alion lnteresl arises, lhe insurance company 
does nol have a direct. substantial and protcclllble inlercsl 
sufficient lo require the insurer's presence in the suit. Id. 
Thus, Lhe court c<lncludcd. the insurance company's intercsl 
w~ nol grcal cnou~h to justify Intervention of right or lo 
imply nn :ibuse of discretion by the trial court In refusing to 
i!IIOw permissive inlervcnllon. 

Similnrly, in E:, Parle Brock, 734 So.2d 998 IAla. 1999). lhe 
court found lhal compulsory joinder of plalnli(rs insurer was 
not required in such " cc1se. Although Lile defendant urged 
the courl lo construe /\ln.R.Civ.P. 19 together wil11 
Al.1.ltCiv.P. 17(n), which Jll'Ovides, "In subrogallon cascs ... iJ 
the liubro!{or still hi,s 11 pecuniary interest in lhe claim, U,c 
action shall he broullhl In the n11mes of the subrogor 1Jnd lhe 
$ubrog«H:," Lhc court reasoned Lhnl It could nol disregard 
cases dealing wllh lhc subsl'!mlive law of subro~ntion in 
ap1>lying rules of procedure that Lum on subs Lan live rights. 

Rulings cntc,·od nflcr thtJ I lunn,:q decision hnve different in 
tone if not in result. In E:r Parle Cassidy, 2000 WL 641107 
(Ala. Mny l 9. 2000). lhe defendants In a tort sull moved to 
join I he nlalntlff's nulomobile insurer as a real p11rly in i11ter­
esl. The courl held lhnt the trial court did not abuse its dis­
cretion in rrfusln$! lo join plninll(f's nulomobile insurer as a 
co-plaintiff, becausr no Sl•brosiallon agreement wns in lhe 
record. 'fhc courl rca.~oned lhal I ltmnig and Uuo require lhal 
the courl study the 5Ubroitntlon aJ!reemcnt to determine 
whelher IL permits subrognlion heforc lhe plaintiff i~ made 
whole. The courL held, ·'Until we conclude lhat Lhis agree­
ment does permit such subrogation, we cannot Issue a writ of 
mandamus dlrcctin,:t the trial court lo order th.: joindcr of 
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lplnlnllfrs Insurer! as a lcolplainU((." Id. nl l. Tellingly, i1' 
dicta the courl furlher stated, "this decision may not pre• 
elude further ncllon under Stale Fann and f,lao once the pol· 
icy has been produced and the trial court hn.s had lhe oppor~ 
lunlly lo review U1e subrogation :igrccmcnl." Id. Ill 2. 

'rhe court's statements in Cassidy suggest lhiJI U1c courl 
may be more willln~ to allow joinder of plaintiffs' Insurers in 
suit~ by the Insured ai,tainst a third-party tortreasot where a 
vnlld 5ubrogal Ion asireemenl is in the record (111d where lhe 
lrlal court delermines thal the a11reemonl has the effect of 
modifying the made whc>le rule. 'rhe interpretation of 
Alabama law, post-Hannig, by thc.i U.S. Olslrlcl Court for the 
Middle District of i-\lnhrunn supports this infcrl!ncc as well. In 
Sloru ,,. /.Jion<!<!r ll ousii1g Systems, Inc., 191 F.H.D. 653 (M.O. 
Ala. March 2, 2000), under facts annlogous Lo those in 
Cassld.11, the dlslncl court held lhal under /.\lab11ma subsllm· 
live lnw the lnsur~r could nol be held lo be a renl party In 
lnlercsl absent some evidence in the record or a contractual 
provision which would 11ive the Insurer n conlraclual i11Lcresl 
in any recovery by lhc plainWf. 'fhe di~lricl courl implied, 
withouL deciding, lh,1L If suc:h n subrogat Ion aitreemcnt were 
In lhe record, u,e court would con~ider nllowln11 Jolnder. 

In Ill/slate fnsutance Co. v. /-luyh Cele /Ju/Ider. Inc., 2000 
WI, 709509 (Ala. June 2, 2000), U1e Supreme Court of 
Alabama su1Ulested that It may view more favorubly the insur­
ers' right lo exercise active subrogntlon rights. ln thnl ca,e, 
the Supreme Court of Alabama allowed an Insurer to sue n 
third-party Lortreasor nllhou!lh u,e insured had nol been 
mnde whole. 

In I/ugh Cole, U,c Supreme Court of Alubamn answered the 
following ccrliOcd question from th<? U.S. District Court for 
the Middle District of Alabn1'Tla: 

"Docs the 'made-whole' rule prevent n property Insurer 
which has p:1ld HJ insured under th~ policy, and 
obtained a subrogation agreement, from maintaining a 
timely ntcd subrogation suil against a third-party which 
allegedly c.iused lhc dnmage, where the Insured has not 
been made whole, but has allowed the statute of Hmita-
1 ions to run without ming any suil agail;sL u,e third party?" 

The court answered u,c certified ((Uesllon in lhe offirma· 
live: "Assuming LIie existence of an agreement ;11Jowlng !the 
insurer I lo be subrogaled wilhout I lhe lr1surccl'!i I havin" been 
made whole, we conclude lhal I the Insurer] would bi: en tilled 
to subrogation." I/ugh Cole al 2. Slgnlfic.s11Lly, Lhc court 
ba!ied ils holdln~ on the rationale thnt under 1/ann(q and 
/,iuo, an insurer may contract wilh Its Insured (or subroga­
liort a((alnsl n third-party torlfeasor even before the insured 
ha!I been mnde whole. Thus, the court concluded, whether or 
not U,c lnsurcd's claim for uncompemmted damages was 
time-barred Is Irrelevant Lo the issue of whether lhe Insur· 
ance company may malnla1n Lhc sull. 

1'he ltttler decisions seem consistent with the decision in 
llann(q. Notably, In llannig Itself, u,e pr:icUcnl effect of the 
court's decision w~s to allow Lhe insurer to purllclptlle in ~he 
suil with the insured aS(ainst the third parly lorlrcasor, 
allhough the Insured had not yet been made whole. 1'he lrcnd 
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Is toward 1,llowing insurance companies itreater freedom to 
bring and pitrlicipnlc In suits against third-party torlfeasors. 

As a result, 1>raclitioners can probably expect a few chan11es. 
First, insurance companies now have every Incentive to 

n_lways include language in policies of insurance whkh will 
entitle them lo a Orst righl of recovery ngalnst U1ird parlies. 
Cassidy leaches that insurance companies who wish to Inlet· 
vcnc or defendants who wish to compel joindcr of plalnlifts 
Insurer In suits by the ins1.1red Mainst third part·ies musl (1) 
submit a copy of the subrogation contrilct into Lhe record, 
and (2) ide11Ufy for Lhc courl the languaiie which contracts 
around the made whole rule. Although the plalntifrs lawyer 
may resist the defendant's attempts to obtain the Insurance 
contrnct during discovery, the courl In Cassldy implied that a 
motion to compel lhe production of plalntifrs contract mny 
be proper. 

If insurance companies may now enter into conlracts with 
their Insured lo nvoid the application of the mnde whole doc• 
lrine, Insureds may well challcnf{e the validity of such con• 
tracts using traditional conLr(lct cleft;nses. Altho1.1"h subro!la­
Lion conlrncts are sometimes nc.igollated after a loss occurs, 
more o(ten subrogotlon clauses arc Inserted inlo lns-urance 
policies before any losses have occurred. In Lhe Inlier cMc, 
practitioners mn.y expect a wave of challenges grounded on, 
for example, public policy or unconscionllbillty. 

Some ottorncys believe that intervention or joinder of an 
lnsurancl! comp,my with il subrogation cloim ma)' he delrl· 
mental to Lhe plnlnllff If the case proceeds to trial. The risk is 
lhat the presence of an insurance company who h11s paid part 
of plaintiffs damnscs 1nay lcs~cn sympnthy for lhe plaintiff 
and reduce the verdict. Plaintiff's attorneys who espouse this 
view will want to Lake sLcps Lo attempt Lt> limit the Insurance 
company's partici1>ntion in the trial. Such steps could ir1ch.1tle 
petitioning the trial court to put condillons on the Insurer's 
intervention or to enter a pre-trial order which provides th.it 
the insurer musl nol disclose Lo the jury thal lhe plaintiff 
received insurance benefits, mwt not disclose its interest to 
the jury, and must not present any evidence to support ils 
lien in the jury's presence. See Americon /,agion 11. leaheu, 
681 So.2d 13:n (AJIJ. J 996) (holdinit sti,tule unconstit utlonaJ 
which allowed inLroducllon In pcrsonill Injury actions of evl· 
dencc Lhnl plainllfrs mcdk-al or hospital expunscs hnve been 
or will be J>aid or reimbursed by collalcral so11rce): Coleman 
tJ, llamilton Storage Co., 180 So. 553 (Ala. 1938) (holding the 
tl'inl court erred In admitting evidence that the plulnllff had 
received workers' compensation bencitt.~); Sou/hem tJ. Plumb 
1bols, 696 1;',2d 1321 (11th Cir. 1983) (accord); Advisory 
Committee Note to the 1966 Amendment o( Ped.R.Civ.P. 24(a) 
(rccogni;1ing Lllat intervention may be conditional). 

Overall, however, few substantial changes to lnwyers' prac• 
Uces will llkcly matcri:tlitc. 

Lawyers who represent insureds In claims agninsl third­
party lorlfeosors ty1>icnlly negolilllc: with insurance subrogee:; 
in an allempl to reduce the amount of lhe claimcu subroga­
tion intercsl. Although it might seem lhot Insurance subro· 
81tcs, who h,1ve con'traclually modified the made v1hole rule, 
now hove gr,:;iter leverage in such negotiations, in practice 



this will probably not be true. 
Even In ca.,cs in which the insur­

nncc company inlervcnes, l:he 
Insurer typicnlly docs not partic;ipate 

in dlscowry and docs nol have l:he Infor­
mation necessary Lo try its subrogallon claims Lo a Jury. A.q a 
rc.su It, plaintiffs continue to have leverage against Insurers, 
bul of,\ tllffcrenl sort. I( insurers have secu1·ed subrogation 
agreement.~ which allow Lhem to sue third parties before the 
Insured has bcc11 made whole, they have l'he right to try their 
subrol,laUon claim tu a jury, with or without the pln.intiff. 
Thus, plalnllffs and defendants m,1y lhreaLcn to sellle wilh 
each other before Lrlal, lc,ivlng Lhc ln~urcr without Lhe means 
to prosecute Its cbse. Such lhrcill5 will likely have a powerfiil 
effect in pre•lrinl negotlnUons lo reduce Lhc amount or the 
subroAalion claim. 

Despite the likelihood thal insurers will now have 
Jlreater freedom to Intervene. as a ptnclical rnatLer 
insurance companies will not likely do so on a rou-
tine basis, due to lhe costs Involved. As before, 
insurers will likely neitolinte wilh plalntil'I' lawyers to 
reduce Lhe subroitallon claim by lhe amount of attor­
ney fees or olhcr collection costs they would other­
wise incur, in return for plaintiffs a$1reement to pay 

Lhe claim If he recovers. 

Lessons learned from Liao, 
Powell and Hannig 

Although !,iao, Powell nnd llanni,q seem docLrinally 
opposed, the decisions revenl 11 strong trend in the same 
direcllon. In each case. \he S11preme Courl o( Alabama 
appeared Lo hilvc been prim11rily motivated by equitable con­
sideralions. The ft1cts aud interests at stilke in each case 
seemed lo milke the dirforcncc In l'l,c oulcomes. If this is 
true, equitable considerations will likely continue: to t1ffect 
lhe fulure direction of subrogalion llligation. 

Al stake In Htmnir; was whether the lnsuttr was entitled Lo 
participate in lhe lnsurcd's suit against Lhe Lhll'd-party lort­
foasor. The factual scenario in llnnnlg represented an almost 
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CLE Rule Change 
Supreme Court of Alabama 
August 23, 2000 

It ls ordered that Rule 9.A. Alabama State Bar Mandatory Continuing Legal Education Rules and Regulations. is amended to 
read as follows 

• A. Within twelve ( 12) months of being admitted to the Bar, or whhin twelve 112) momhs of being licensed to pract ce law in 
Alabama. whichever shall last occur. each lawyer shall complete a six· (6-) hour course in professionalism; provided, however, 
that lawyers who aro oxempt from those Rules pursuant to Rule 2.C.1 shall also be exempt from the provisions of this Rule 9.A. 
while thoy are so exempt. Once a lawyer ·s exemption under Rule 2.C. 1. ends. the lawyer rnust complete the course In profos· 
s1onal1sm du1mg tlm calendar year following the yea, in which the exempt status ends." 

H is h11 the1 ordered that this amendment ls effective Immediately 
It is tu, ther ordered lhat the to I lowing note from the reporter ol decisions be riddod lo follow Rule 9: 
"Noto from the raportor of docisions: fhe order Amending Rule 9.A. errecllve August 23, 2000, Is published IM that volume of 

Alabama Roporrer that contains Alabama cases from __ So. 2d." 
Hoopor, C.J., and Moddox. I lollston. Cook, See. Lyons. Brown, Johnstone. and England. JJ,. concur. 
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classic case in which true subroitation hos traditionally been 
though! appropriale. In Hann(q, the insurer had paid 
$64,884.93 in benefits, fully rclmburslnsi the insured for the 
properly lo~s except for the $250 Jeducllble. The insured and 
insurer agreed lhal the lnsurcd'1, consct1uenlial and other 
unreimbursed dnmnges amounted lo no more Lhan II total of 
$5,250. 

Where lhe insurer hns paid the entire loss, the insurer lra­
ditionally was entitled to assume the riAhls or lhe insured 
astainst any third party nnd (ile suit aitninst third parties to 
recover the benents paid. In such ~iluations, where the 
Insured has recovered from the insurer almost the entire 
amount of his loss, he has lillle Incentive to pursue any third­
party lorlfeasors himself. In such situations. it has tradition­
ally been held appropriate thal Lhe Insurance company should 
have the righl Lo file suit on the insurer's own name and for 
the insurer's own account. 

In Hannig, because the insu,·ed'11 remaining pecuniary 
intercsL was very small com pa rat tvely, the siluallon was very 
close to Lhnl in which the Insurer has tradltionally been 
,1.llowed to brinll ~ult. Thus, lo apply a rule which would 
seeminijly rnquire thal Lhc Insurer he dismissed from the suit 
altogether seems unfair. Whereas the Insurer would have had 
the right Lo pursue thc suit In Its own nnme, but for the 
insured's remaining small remaining inLcrcsL, the defendants 
claimed that the insured's remaJning claim should preclude 
the Insurer from participating In lhe suit altogether. The 
court ruled lhat such a result would be inequitnble and 
refused to amrm summilry judgment against the insurer. 

The court was also clearly motivated by lhe fact that the 
subroitation contract constituted a real meetinlt of the minds. 
Stall! Parm and Belmore reached a subro~ation agreement 
afier SL.Ile Farm had paid according lo th!! terms of the poli­
cy. According lo the lcrmi, of u,e agreement. Stale Farm 
would oblain counsel Lo represent boU, State Farm and 
Belmore, Stale Farm would pay all Lhc costs of lillgallon, and 
Belmore would receive $5,250 or any recovery. Given the evi­
dence of real barAuinin" between lhe insurer and insured, the 
courl wns unw111init to undermine Lhe pnrties' right to con· 
tract. 

The drlvlnA 1ssue In A1111ell was quite different. At stake in 
Lhal case wa11 wholhcr an insured whn had not been fully 
compc11saled for her loss musl reimburse her Insurer for the 
benents she had received, 1'h1.1L siluallo,, presented the classic 
case 111 which equilullle principles were trnditlonally applied 
Lo prevent such a resull. The doctrine of subrogation arose 
from the equitable policy that, as between I he insurance com­
pany and Lortfeasor, lhe wronAdoer should ultimately bear 
the loss. I lowevrr, the mndc whole doctrine, also a rule of 
equity, arose from the position that, "Where either the Insur­
er or insured must lo some extent go unpaid, the loss should 
be borne by the insurer for Lhbl Ii; a risk the insured has paid 
It to assume.'' Powell at 777 (quoting Rimes u. Stale Farm 
Mutual Automobile Insurance Cc., 316 N.W.2d 348, 355 (Wls. 
lS82)). 

Notably, the insurance company's right to participate in the 
suit was not al i5$uc in l'o1uell. In fact, lhe insurer in thal 

case, BCBS, hnd inle1-vened In lhe suit, nnd no party had 
appealed the trial court's decision to allow BCBS to Intervene. 
The sole practical issue was which party(-ies) were entitled to 
Lhc procetid! of the recovery from the Lorlfeasor. The plurality 
of justices believed thnl lhe equluible result was to deny Lhe 
insurer the rlghl lo rcimburscme11l where the insured had 
not been fully compensated for her injuries. 

In Liao, signittcnnlly, regordless of lhe court's language 
regarding whether nn insurer mny abro{!ate the made whole 
rule by contracl, the court held that under the facts of that 
case the mr1de whole doctrine llhould apply. Thnl case w~ a 
situation similar lo lhnt of Potuell. 

Thus, each lime IL has been confronted with lhc issues dis­
cui.scd here, the supreme court hits striven to rtach an cqui-
1.able resull under Lhe fncu wllh which it was presented. 

Was the Hannig ruling 
required by Poweln 

Is it true that applicntlon of the Powe// rnle lo the facts of 
Hunni,q would h,wc required lhe court in 1/ann(.q to affirm 
Lhe decision lo dismiss Lhe insurer from the c.1se? The plural­
ity clearly believed 40: "II If we apply the Powal/ rationale to 
the facts and clrcumstnnces of U1is c.ise. tlum \\>'<l must con­
clude that the Lrlnl court :md the Court or Civil Appeal~ 
renched Lhe correct result." 1/annlg, at 2. Perhaps the 
Supreme Court of Alabama could. however, have renched the 
desired result in Hannig by slightly modifying, rather than 
overruling, Powell. 

Although the Powell plurality ruled that the insured does 
not become enlilled lo reimbursement of lhe benefits paid 
until the trial court nncts that the insured hns been mat.le 
whole, that holding I$ not t.,1ntamo1,1nt Lo a rullnl( thal the 
insurer can ncvc.r have a legit !male intere~l jusllfying inler­
ve11Llon or Joinder in the suit. Despite the ruling.~ in Head, 
Luons and Brock, discussed above, Lhe Powell rule would not 
alwnys p(evenl lhe Insurer from participating in a suit against 
a third-party lorlfeasor. Indeed, under facts anlllagous to 
those Involved in Lyons, Head and Rrock, the court held in 
Ncl<larou u. Wilson, 581 So.2d 796 (Ala. 1990), that It was not 
error (or a trlnl court to allow nlnlnllff's insurer lo intervene. 
1'hilt case wns decided the snmc day as Po111alt. 

Under the Powell rule, uftcr a favorable venHcl or settle­
ment against the tortfc11.~or, Lhc Insurer would be enlilled to 
reirnburscmcnl In every case cxc,mt those In which the plain• 
tiff is not made whole by the verdict or sclllemenl. IL is lrue 
that Lhe insurer must overcome one hurdle more than lhe 
plaintiff 111 order to recover, The plaintiff must simply obtain 
a favorable verdict or selllemenL, whereas the insurer must 
also obtain a court rullnf! that th1: plalnllff was made whole. 
The Insurer's interest In the outcome will sometimes be as 
substantial and likely tu succeed as ll,c plainlifrs interest, 
however. For cXllmple, under Lhe facts of/ lannlg, where the 
Insurer had pnld $64,88'1.93 In benefH.s nnd Lhe insured's 
uncompensated claim was stipulated Lo be only $5,250, it 
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would be counterintuitive to hold lhal u,c ln.~urance compa­
ny's inlcrc:1t In Lhe 011lcome was nol a direct, subsumllal and 
proleclable inlcrcsl. Under those (nets, if the Jury entered a 
verdict (nvorublc for the f)l<1intiff, il 11lmosl ccrlninly would be 
one which would make whole the Insured, ond the Insurer 
would hnve a right lo rcimburscmonl oul of lhe excess rccov• 
ery. 

The doctrinal problem with allowlnst an insurer to inler­
vcnc before the insured has bee,, made ,vhole, however, is 
that if the insurer were a party in the suit, how would one 
characterb:e lhe Insurer's status? J( lhe insurer has no riRhl 
lo assert II cause of aclion until the plaintiff hns been made 
whole, IL makes no ~ense to chnrncterlzo the insurer as a co­
plainliff. Nor would any basis exisl for chnrnclcrizlng lhc 
Insurer as: , dcfcntlanl. ·rt,e solution would be a narrower 
consLructlon or PQttJe/1. 

Although PoWf!ll staled that no suhropalion rli;hts arise until 
the insured has been made whole, 11 narrower possible rule 
would be lhal no distribution rights arise until arter the insured 
has heen mnde whole. On Lhis view, :in insurer would not be 
entitled lo share in lhe distribution of U,c U,ird-pnrty recovery 
unless ilnd 11nlll the insured has been made whole. The insurer 
would still have subrogation rights, but anyUiing U,e insurer 
recover~ 11,.,clf would be held in trusl for lhc bcnefil of U1l! 

Insured. The ln~ur~r would then be enlllled Lo dislrlbuUon of 
the excess recovery ;ifter the insured has been mnde whole. 

Thls poslllon is somewhat supported In lhc lawns IL stood 
before Powal!. The courl held, "in contem1>lntion of law, lhe 
Insured and the Insurer are, in rcitarcl to lhe loss. one person, 
and lhe distribullon o( lhc proceeds Is a matter concerninl{ 
only the Insured and lhe Insurer; Lhercrore, upon paying a 
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loss, an Insurer mny sue lhc person nc.ili­
~enlly c.iusin~ the damage, using lhc name 
of lhe Insured, for lhe resulting damngl!s, and 
rntain from the amount recovered lhe sum p11ld lo 
lhc Insured, ;,nd turn the balance over to him, or the Insured 
1Yu1y sue the wronitdoer for his own benefil, nnd that or lhc 
insurer." I lutlson and Thompson v. fii"rsl Farmers and 
Merchants National Bank, 93 So.2d 415. 417 (Ala. l 957). On 
lhis reasoning, lhc courl held lhal, where an lndemnilce had 
assigned a pnrl or his c:1usc of action to his indcmnitor, the 
indemnitor and indemnllec could sue separately without 
spllltlng their cause of nclion. In lhnl c.1$C, the lndemnitor 
sued the nllcl{cd wrongdoer in federal courL, and Lhc indem~ 
nitee subsequently sued lhe same defendants In sfote court 
while the lndeninltor's suit was sllll pe11dlng. The court 
specifically noted Lhal the situation was no dlffercnl than a 
slluaUun lnvolvlnit an insurer and insured. 

Such a view would 11llow the equitable rcsull in boU1 Powell 
and it1 I lann(q. Allhoul{h the courl has enlertained similar 
arguments, IL did not directly confront lhe Issue. Sec 
Complete // 110/lh, Inc. v. White, 638 So.2d 784, 789 (Ala. 
l 994)("1n Po,uell we made no such distinction."). 

Conclusion 
The / lannlg decision has brought Alabnmn Into a brave new 

world of subro~ation Jaw. To date, more questiom have arisen 
thar'\ nnswcrs. l'rnctltloners will look forward to the further 
development of lhese issues. • 
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Settling Federal 
Cases On Appeal: 

nwa 
By Scott 13. Smith 

T he scenario Is (nmiliar. Dcsplle U1c bc.\t efforls of trial 
counsel, your client loses In the Lrial courl. To moke 
matteu worse, the district court writ.cs a terrible opin­

ion Lhal, if lcfl: undisturbed, could haunt your client for years 
in other cascs. So you nte your notice or nppeal. Then selllc­
menl suddenly becomes an option while the case ls on appcal, 
oftcnlimes al U,c behest of the C<J~1rl of ,appeals' medinllon 
office or after you serve your iidversary with your brief on lhe 
merits. ihe sticking point from your client's perspective is the 
district court opinion. Assuming you can gel that apinion 
vacated, your client is hoppy lo sellle. So, what do you do? 
Make vacatur a condition of the setllcmenl? Have the 11cllle­
mcnl papers exccuti:d and then move Lhe court of nppeals to 
vacate the Judgment on appeal? The answers to the.se queslions 
may surprise you. 



'l'yplcnlly, when n case becomes moot while on 
appeal, the appellate court will "reverse or vi1cale 
lhc judgmen~ below nnd remand wiU1 a direction lo 
dismiss." United Stole.~ 11. Munsingwear, 340 U.S. 
36, 39 (1950). A different rule applies to appeals 
mooted by setllcmcnL, however. 1'hese days, obtain· 
init vae-0Lur of an unfovtnable opinion is an excep· 
llonal remedy after th1: 1111rlics seLLh~ 11n am1eal. 
Unwary lawyers therefore need to learn how to use 
l~c<lernl Rule of Civil Procedure 60(b) to obtnin 
v,,calur of a district court 01>inion as parl of an 
appellate set Uemenl. 

The Bancorp 
Rule 

Several years aito, the U.S. 
Supreme Court mndc it more dlfO­
cull lo gel the judgrrlcnl on appeal 
vncnted ns part of u,e sclllem(lnl. 
'l'hc Courl's unanimous opinion 111 
U.S. Hancorp Mortgage Co. u. 
/Jrmnur Mn// Partnership, 513 U.S. 
18 (1994), severely restricted an 
appellate court's authority to vac.ile 
n lower court's <>Pinion as part o( a 
sctllemcnl. In an opinion by Justice 
Scalia, u,e Court held I.hill "mool· 
ness by l'enson of sclLlcmcnt docs 
nol JusU(y vncalur of a jud~me11t 
under review." Id. aL 29. 

'fhe procedurnl history o( Bancorp Is instructive. 
Bancorp held a mortitage and successfully pctilioned 
an Idaho bankruptcy court to suspend the automatic 
stay of a foreclosuri: sale aRainst Bonner Mall. On 
appeal, Uie United States District Court for the 
District of ldaho reversed, and the Ninth Circuit 
affirmed. Bancorp then pctllloned for n writ of cer­
tiorari. After the U.S. Supreme Courl granted certio• 
rari and received briefing on u,e merit.~, the parties 
stipulated to a consensual plan of reorgani7.alion, 
which the rnmkruptcy court appro\ed. The parties 

agrei:d Lhal their settlement mooted u,e case. 
Thererulcr, 13<1ncorp filed a molion Mking 

the Supreme Court lo vacate U,e NinU, 
Circuit's judgment under 28 U.S.C. § 

2106, which allows an appellate court 
lo "a((irm, modify, vacate, set aside 
or reverse any judgmenl, decree, or 

\ order" on appeal. Bonner Mall 
I opposed the molion. The Supreme 

! 
Court then set the vacatur question 
for briefing and argument to resolve 
11 splil of authority in tlie circuits. 
See fzumi Seimilsu Kogyo 
/(obushlki Kaisha 11. U.S. Philips 
Corp., 510 U.S. 27, 30 n.2, 34 (1993) 
(per curiam) (recognizing the cir• 
cuil splil on vacating judgmcnu fol­
lowing settlement on appenl, but 
dismissing the writ of cerllor(lri as 
improvidently granted). 

Thu fact that the parties entered 
into Uieir settlcmtlnl before Bancorp 
sought vacatur of the Nini h Circuit's 

Ma "dedalve" because the 
rfelture of 



to any of lhe parlies. lhe Court in IJancorp held: "Where moot• 
n~s resull:1> from selllemcnl, however. the losing party has vol­
untarily for(c!led his icl{al remedy by the ordinary processes of 
appenl or ccrliornrl, thereby summderlnit his claim to the equi­
table remedy of v.iculur." ltl. al 25. 

The Bancorp rule Is especinlly broad. See 13A Wright, Miller 
& Cooper, Federal Praclico mu/ Procedure: Jurisd/c:linn 2d 
§ 3533.10 (Supp. 2000) (criticizing lhe breadth of the Bancorp 
decision). l{ei,tardlcss o( whclhcr the selUing parties are seek• 
Ing V11catvr or a district-court decision or a court of nppeals 
opinion, th1: rule I, the same: "IMlootness by reason of selUe­
rnent does nol Jwtify vacatur of a judJ{nll?nt under review," 
Bancorp, 513 U.S. at 29. 

The Reason for the Rule 
Though recognlzlnr,( lhaL ll~ rule could tllscourogc settle· 

ment of Cilses on n1meal, the Supreme Court chose to elevate 
the ''public lnlcrest" <1ver !he "systemic value of settlement." 
ln Juslicc Stcvem's words, 0Jt1diclnl precedenls ;ir e J)resu111p· 
tively concct artd vnhuiblc lo Lhc lc~il I community as a whole. 
They arc 11t>l ml!rely Lhc rropcrly ()r ririvate lili*int:s and 
should stand unless a court co1,cludc:1 lhal the public inler!!.~l 
would be served by vaculur." /zuml, 5.10 U.S. al 40 (Stevens. J., 
dissenling) (Quoted fn Bancorp, s 1:1 U.S. nl 26627). In Juslicc 
$calla's words, ''To allow a party who steps off Lhe statutory 
path [of nrpeals[ lo employ the secondary remedy of vncnlur 
a$ a refined form of collaternl utlack on Lhe Judgment would­
Quite apart from nny considerations of fairness to lhe pnr­
llc.~-dislurb th1: orderly opernlion of lhe federal Judicial sys· 
lem." Bancorp, 513 U.S. at 27. 

And in u,c oft-quoU?d wor<b of Judge Frank Easterbrook: 
"1 listory cannot bt rcwrillcn. 'rhcrc is no common l,1w writ of 
erasure .... When a clash between genuine adversaries pro­
duces n precedent ..• the judicial syslem ought nol allow the 
social value o( that precedent, created nt cost Lo lhe public and 
other lilignnls. to be u bargaining chip in U1c process of settle­
menl. The precedent, a public acl or a 1>ublic official. is 1101 the 
parties' property.'' Mattor of Mem. I losp. of Iowa Countu, Inc .. 
862 fi:2d 1290, 1:300, 1302 (7th Cir. 1988). As n matter of policy. 
therefore, Lhe parties are rrec lo $Cllle their difference., 11l any 
time. But once a judicial 011lnlon Issues, posterity trumps peace. 

The Exception to the Rule 
Luckily, there is a way lo avoid the Bancorp rule, albcll a 

narrow one. Rec:111sc the decision to vacate the judgment or a 
lower court "ls an equitable one," Lhe Court In Bancorp recog­
ni:.ied lhal "l!Xccptionnl circumstances" may Justify vacatur in 
certain cascs. lJancorp, 51:l lJ.$. al 2!), The Court caulioned, 
however, "that lho~c cxccpliomil clrcum~tanccs do not include 
lhe mere fncl that the ~clllcmcnl agr1:1:mcnl provide:; for 
vncatur." Id. Thus u,c mere fuel thal lhc pnrlics ngrce to a 
settlement will not Justify vncalur of Lhe decision below. 

In the context of the usual uppellate settlement, lhe only 
opcninit Jen after IJancorp seems lo be through Federal Rule 
of Civil Procedure 60(b). As Justice Scaliil wrote ill the conclu• 
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sion or ltis opinion: "Of course even in Lhc nbscnce of, or 
before considering the existence of, extraordinary circum­
stances, a court o( nppcals prcsent.:d \Vith a request for vncalur 
of a district courl judJ(menl may remand the case with 
inslrur;I ions that the district courl consider Lhe request" 
under Rule 60(b). Id. After lloncorJ1, a fc.w courts of appeals 
have remanded seltled appeals in this fashion. Sec Pressley 
Rldg1J Schs. 11. Shimllr, 134 P.:Jd 1218, 1222 (Alh Cir. 1998); 
Nuhrebski u. Clndnnali Mll/acron Murkoling (;(,., 41 F.3d 
1221, 1222 (8lh Cir. 1994). 

Using Rule 60(b) 
The ironic lesson lo be lc.imed from Bancorp is Lhat an 

ap1,cll1111l who wisher. lo condition an ll(lflelh1le seltlemenl on 
vac-.ilur of Judgment below shoulu not n/;trcc lo n selLlemenL, al 
lc!l.Sl nol unconditionally. Under lhe fluncar,> ruh.:, If lhc appel­
lant agrees Lott selllemcnt while lhc case Is 011 appc11l, lhc set­
tlement itself moots the up1,eal ond prevc,,ts v11calu1·. 

Considering scLUcrncnl but rl!(using lo nnaJizc an agreement 
unlll the judgment below is v11cnlccl, however, avoids u,e moot­
ness problem b>1 keepini; the case olive. See Molla v. Dist. Dir. of 
Jmmigrallon, 61 r '.ld I 17, 118 (l~l Cir. 1995); Nestle Co,, Inc. u. 
Chesler:~ Murket, Inc., 71'i6 l•'.2cl 280, 282 (2d Cir. 1985). 

Absent exLraordlrrnry circumstances. Huie 60(b) now pro­
vides the only means to protect the appellant's ri$lhl to appeal 
lht adverse judgment and slmullaneously enler Into a settle­
mclll contlilioncd on vacalur. But be careful. Using Rule 60(b) 
in this manner requires allcnlion to procedural details. Once 
lhe case is on appeal. the district court, as a technical mallcr. 
no lonRer has jurisdiction lo hear a Rule 60(b) motion. To fill 
this 11ap, lhe courts or appeals and commentators have recog­
nized ii procedun.: under l{ule 60(b) lo further both the sellle­
ment and the nppeal. See 11 WriRht, Miller & Kane, Federal 
Practice and f>rocetlure: Clull 2d § 2873, al 432 & n.6 ( 1995) 
(crediting Smith 11. Pullin, 194 F:2d 329 (l).C. Cir. 1952), and 
Ferrell u. Trallmoblle, Inc., 223 fl'.2d 697 (5th Cir. 1955), with 
dcwlopirtg this "s11llsfuctory" procedure). Thi& 1>rocedure, in 
essence, fosters a dialo~uc between the district court and Lim 
court of appenls under lhe auspices or a Rule 60(b) rnollon. 

The Procedure 
The proccdure works as fol lows. l•'lrst, counsel for the 11ppel­

lanl (or 1111 cou11scl Jolnlly, if all Lhe parLlcs agree l.o v11catur as 
a condlllon lo Lhe sclllcmcnt) fllt!s a Rule 60(b) ,nollon with 
the district court. requesting l11al lhc court vacate the judg­
ment on appeal lo furlhcr the Lcntallve sulllement. There is 
no need Lo obtain leavu from the court of appeals to file the 
Rule 60(b) motion; the district court has U1e power to consid· 
er the motion because it is in (urthernnce of the appeal. See 
Stone u. I.N.S., 514 U.S. 386. 401 (1995); l;airscu 11. Advancc 
Abrasives Co., 642 F.2d 928, 930, 932 n.3 (5th Cir. 1976). More 
importantly, lhc district court I~ nol bound by lhe Bancorp 
rule, bccau:1c lhitl rule, by II.lo terms. applies only to the appel­
late vacatur power under 28 U.S.C. § 2106, nol tht distr1cl 
court's dlscretion lo vacate Its own Judgments under Rule 



60(b). See Bancorp, 513 U.S. 
nt 21, 28; Valero rem,strial 
Corp. v. Paige, 2000 WL .:t:.12:182 
nt ••355 (4th Cir. April 20, 2000). 

Second, counsel should me a motion 
lo stay in lhe court of nppeaJs. This motion 
serves the duul rurpose of notifying the court 
of appeals of the pending Rule 60(b} ond 
recivestln,i lhnl no action be taken on Lhc 
nppcal while lhe motion is pending. Sae Lairsey, 542 F.2d at 
932. 

Third, the district courl musl decide whether to de11y lhe 
Rule 60(b) mollon, sinc1: lhe districl court hns the power to 
deny lhe rnolion, bul has no Jurisdiction lo ,irant it while lhe 
nppeal is slill 1,ending. See l l Wright, Miller & Kane, supra, 
* 2873, al 434835 & n.8 (collccllng c:ise~). If the district court 
denies the motion, the notice of ap11eal from such a denial can 
be consolidated with lhe appeal al,endy pending. See Stone, 
51-1 U.S. at 401; F'obian v. Storage Technology Corp., 164 F.3d 
887, 891 (4th Cir. 1999), On the other hand, if lhe district 
courl is inclined to ~ranl lhe motion in (urlhe,ance or lhe set­
tlcmcnl. IL should issue a short memorandum so staling. The 
movnnl can Lhcn file a motion with the court or appeals ask­
ing for llmllcd remand o( the pendin,t appeal to obtain lhe 
vncatur. See Fob/an. l&-1 l\3d at 891; Washington v. IJd. of 
/Muc .. Sch. Dist. 89,498 F.2d l l, 16 (71h Cir. 1974): see g«n· 
orallu 12 Moore's Federal Practice§ 60.6712llbl (3d ed. 2000) 
(collectini:! cases from every federal circuit). 

The Benefits 
The procedure oulllncd above is especially e((eclfve for an 

appellant who is conccrnl!d aboul the precedenlial effecl of lhe 
dislrict court's decision. Under Lhosc clrcumslances, vncalur Is 
the appell:ml's primary concern; selllemcnt, while altractive, 
Is secondary to pressing lhc appeal on Lile merits. 

Using Ruic GO(b) to obtain vacnlur from lhc district court 
protecls both concerns. If the district courl denies the motion 
to vacate, lhe appellant stands before Lhc court of amieats hav­
ing done everything posslhlc to sellle despite an lnlransigent 
dislrict judge. Moreover, l here Is some aulhority Lhal lhe dis­
trict court's refusal LO vacate !Ls judgment, in the foce of the 
parties' efforts to co1,dllionnlly settle their dispute. presents 

the "exccptioMI circumslance!" 
necessary lo justify nppcllale 
vacal1.1r under Bancorp. See 

Major League fla.~eha/1 Prop., Inc. 
,,. Pacific Trading Cards, Inc., 150 

P.3d 149, l52 (2d Cir. 1998); M<ill11 v. 
Dist. l)lr. of lmmlgrotlon, 6l R3d 117, 

l l813l9 (!st Cir. 1995): cf. Neslle Co., Inc. u. 
Chester's Markel, Inc., 756 l·:2d 280, 284 (2d Cir. 

1985) (!,re-Bancorp holdin~ that the districl court 
abused its discrellon by rcfusinR lo ~rnnt a joint Ruic 60(b) 

motion to vncntc). rr, 011 lhc olher hand, lhc district court Is 
inclined to vacate Its decision, u,c condition nrccedenl lo lhe 
setllement can be obt:iined with minimal effort and expense. 
or course, appellants who are not concerned about the prece. 
dential effect or the district court's decision may ~imply settle 
their case ilnd Lhen move the court o( nppuals to dlsml~s the 
nppcal as moot under /Jancorp. in lhal siluallon, rllsorl Lo 
Rule 60(b) is unnecessary. 

Conclusion 
Although lhe Rule 60(b) procedure discussed above Is the 

majority rule. some courts may prescribe a different nrocedure 
under R\.111' 60(b). See Wright, Miller & l<Mo, supra,§ 2R73, al 
430£335 & Supp. (collecting cases); 12 Moore's Fedural 
Practice. supra, § 60.67IJ JB[2J (collecting cases to show lh:il 
vlrlually all of the drculls follow Lhis procedure, except lhe 
Ninth Circuit). Also, the appellate procedures or stale courts 
arc beyond Lhc scope of lhl~ article. F'inally, nppellale counsel 
should be aware Lhal al least one court has Imposed sanctions 
for ialing a Rule 60(b) motion Lhal essentially duplicated issues 
raised and briefed on appenl. See Costello, Porter. /Iii/ , 
I Tcstcrkamp & Bushnell v. Providers F'fllclil.t1 Life Ins. Co., 958 
r,:2d 836,840 (8lh Cir. 1992). That decision should be easily 
distinguishable In the conlexl of a Ruic 60(b) mollon brought 
pursuant lo a tentative appellate settlement after Bancorp. 

In sum, Rule 60(b) provides an appellant the only effective 
way of preserving Its right to appeal, while, al the Slime lime, 
pursuing an amicable ~cllh:mcnt of lhe dispute. rr the parties 
selUe before seeking vac:ilur of a federnl decision, Bancorp will 
prevent U1em from wiping the adverse judgment Crom the 
books. Although the Bancorp rule boll, discourages selllement 
and creates a lrop for the unwary, il Is now the 13w of the land. 
l~ollowinR the delicate procedurnl slc1,s undcl' Ruic 60(b) 
appears to bi: the only wny lo linalizc a sctUcmrml condilioned 
on vacalur. • 

Soott B. Smith 
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Military Law Committee­
Cleanup of Phenix City 

0 n August 19, members o( lhc 
Alnhama State Bar Miliwry L.1w 
Committee meeting in 

Tuscaloosa at Lhe University o( Alabama 
School of l.i,w heard from two mcmbcn 
o( the ASB who told of their aclive 
involvement in the cleanup or Phenix 
Cily, Alabama In 1954. l•'ormer 
Governor and retired Judge of the 
Alabama Courl or Criminal Appcnl~ 
John Pallcrson and Entcr1,rlsc. 11Llorncy 
Joe Cassady, Sr. spoke as members of 11 
panel discussing the role of Lhc Alabama 
National Guard in the cleanup. 
Particularly, lhey addressed I he role 
Judge advoc11tes 11layed In the prosecu· 
lion uf gambling and related cases dur­
ing Lhi:1 period w1lh lhe panel moderat­
ed by Colonel Bill Baxley, lhc $enlor 
Judge advoclltc In lite Alabam:i National 
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TO'TtfflM<JCCA.. UIQM.--IY 

• FREI!: 

• FREI!: 

• flUIB: 

MtdlcQJ l'enm Preview 
nod Wrlltco Flndlugs 
Confertnoo And Reps 
1'o Your Office 
Written Reports If 
Case llns No Merit 

Sl 'A'I' AFFIDAVITS AVAJLABLt:I 

We liavc successfully completed 
over 10,000 c11scs for 3,000( +) 
law firms. Our bonrd certified 
experts work with you to 
maxlrnlze recovery. 

Health Care Auditors, Inc. 
US77 feA1her Sound Drive 

8ld11. 11, Suht 1?0 
Clun.a lcr, Florlda H761-iS22 

Toll Free 1-877-390-IICAI 
Telephone (727) 57? 8051 
Tek coplcr (727) S73-133j 

'I\~ aR pl<flff 10 ttC<II~ )l>Ur toll&. 

4 00 HOVEMDEl'I 2000 

Br/gudlur C1!11111'fi/ tbm Klrlf) t<JCO/lrtlzci Joo 
COMa<~J s con tr/but/om to me PhilJl/x C/111 ctoo,wp, 

Cuard, who has served as a military his­
tory leclurer at previous Military Law 
Comm!U!le symposiums. 

The symposium was :ittcndcd by over 
50 active, gullr'd Md reserve mllitnry 
attorneys and has been held each 
August for the last 11 years. Also in 
attendance were Brigadier General 
(ReUred) Richard Allen, who presently 
serves as the chief deputy attorney ~en­
eral and as the civilian aide to the 
Secretary of the Army, and former 
Alnban,ll Adjutant General Clyde 
I lcnnlcs. Since boU, Baxley and 
rallcrson had served ~s attorney gener­
al, lhe discussion porllon o( the panel 
was very interesting. 

Gambling and other associated crimes 
nourished in Phenix City before and fol­
lowing World War II but the corrul)tion 
began it~ swift decline with the assassi­
nation of Attorney Ceneral-clccl Alhcrt 
Patterson, former Governor PallcrsM'~ 
falher, shortly after hls nomln,1llon as 
the Democralic nominue In June 1954. 
In response, Governor Cordon Persons 
called Lhe Alabama National Guard into 
state active duty on July 22, 1954 and 
directed lhal Lhe Cuard il$Sume "martial 
rule '' over the Russell County and 
Phenix Clly governmmL1. Covernor 
Persons also appointed an acting attor· 
ney genernl and special prosecutors lo 

handle u,e gambling and related cases. 
and lhe supreme court appointed Judge 
Wnlter B, Jones to preside as acting cir­
cult jud"c. 

Discussion al the symposium cen­
tered on the key role lhal the adjutant 
gcnernl, Major Cencral Wulter J. Hanna, 
and the Cuard J)laycd In Lhc six months 
lhal U1cy occupicct Phenix Cily. I lanna 
:tnd his slaf( used every nssel available, 
Including the Air Nallonal Guard, to 
locate witnesses necessMy for Lhc prose­
cution of ulle~ed vice,relnted crimes 
ond 1·ee-0vor evidence of Lhe Aamblini;i­
dlcc lable:;, slol mnchlne:; ~nd olher 
g11mblinii equipment hidden Lhrou~h­
out the Phenix City area. 'l'he Alabama 
Nulional Guard and oUu:r ~peclally 
appointed nttorncys nnd judges nnally 
brought lnw and order Lo an nrea of lhe 
stale lhal General Patton had Lhreal· 
encd to nalten with ronks (or the crimes 
committed n11ainst his soldiers prior to 
World War 11. 

Former Covemor f>illlerson noted that 
his role in lhc cleanup resulted in his 
career in public scrvit\! and Joe Cassady 
sllltl!d Lh:il U,ls was noL Lhc normal l\\lO· 

,i,;eck summer camp bul rnlher an 
intense six-month period nwny from his 
new law practice. Alabama Stale Bar 
President Sam Humore, himsel( a retired 
colonel and Jud"e advocate In the USAR, 
expressed the dceJ) dcht of gratitude that 
ull Alnbamlnns owe lo former Cov!!rnor 
Patterson, his late father, Joe Cassady, Sr. 
,mu the counlless olher aLWncys, 
Guardsmen nnd officials who cleaned up 
this terrible situation. 

Brigadier Cenerol Tom l<lng, a 
8irmin$1hnm attorney, presented plaques 
lo panel pnrlicipants on behalf or Lhe 
Adjutant General and the Alabama 
Mililllry Dcparlmenl. CommiUee 
Chairm:in 13. Boozer Downs was IIS.~lstcd 
by Jack Pt1rk, nn as11ist.anl 11llomcy gener­
al, and Lieutenant Colonel Bryan Motgao. 
sta« judge ndvoolte of the Alabama 
Nnlional Cua rd. In the planning o( the 
syml)Osium which nnnunlly addresses mil• 
ilary law-related topics. • 



ALABAMA STATE BAR 
ALABAMA STATE BAR MEMBERS 

TAKE NOTE OF THIS FIRST CLASS OFFER 

MAJOR MEDICAL INSURANCE 
ISSUED ON A 

GUARANTEED ACCEPTANCE BASIS 

ISI provides quality benefits for members, employees, and eligible family members . 

-

~< 
Administered by Insurance Specialists, Inc. 

Underwritten by New York Life Insurance Company 
51 Madison Avenue, NY, NY 10010 

Policy Form GMR 

ISi 
EST.19S9 

THIS COMPETITIVELY PRICED PLAN INCLUDES: 

+ l 00 % coverage for In-Network provider office visits 
($I S co-pay applies - max $200 per visit) 

+Co-pay prescription card with the $500 deductible plan 
+Deductible choices of $500 or $1,000 per calendar year 
+80/20 In-Network and 60/40 Out-of-Network PPO Plan 

+$3,000,000 per person maximum (some restrictions apply) 
+Maternity covered as any other condition 

+ Endorsed by the Alabama State Bar Association 

DON'T MISS OUT ..... Call or fax your request for more information (including features, 
costs, eligibility, renewability, limitations and exclusions) TODAY to: 

INSURAN CE SPECIALISTS, I.NC. 

33 Lenox Pointe, N.E. OAtlanta, GA 30324 
(800) 241-7753 0 (404) 814--0232 0 Fu (404) 814-0782 



DISCIPLINARY NOTI CES 

Suapenalon , 

• The Alnbamn Supreme Court, based 
upon lhe dedlion of lhe Disciplinary 
lloord, sus1>ent1ed Wetumpk.i allonicy 
Vinson Wilson J li}'C from the 1,rnctkc 
of law In lhe Stale of Alabama for a 
period of six I nonlhs, erfeclive July 5, 
2000. Jaye was retained to prepare a 
1tu11rdlonship for an elderly lady who 
was livlnit wilh his clienl. The client 
paid Jaye $300 o( his $750 fee and he 
assured her he wa., workinit on her 
case. Thcri:aner, Jaye failed lo per­
fonn lhl! legal services for which he 
hnd been paid, fnlled lo communicate 

DEBTOR MANAGEMENT 
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with his client, and abandoned the 
practke of law. [ASB No. 99<37{A) I 

• The Alabnm:i Supreme Court, bMcd 
upon Lhe decision of lhe Dl~clplinary 
Board, suspended Wetumpka atlor­
ney Vinson Wllso,t Jnyc fro,n lhc 
rm,ctlce of law in the Slulc of 
Alabama for a period of 91 days. 
off11clive July 5, 2000, as recl1>rocal 
discipline pursuant to llule 2S(n), 
AR.D.P. This discipline was based 
upon a January 19, 2000 order of 
Uie United States Court of Appeals 
for U\e I l lh Circuit indcflnllcly sus­
pending Jaye from Lhe practice of 
law for his dllaloiy conduct in nun~ 
appeals bcrorc lhc court. Thii. bus­
pension is to run concurrent with 
Lhe six-rnonlh suspension in ASB 
No. 99-37(A). I Rule 25(0): Pel. No. 
00-021 

• rormer 0()Lhan attorney Edwnrd 
Mlchnel Young was susnendcd from 
the practice of law for 91 days, effcc· 
Uve May 19, 2000. On July 5, 2000, 
Uie Alab.ilhll Supreme Court adopt-

Notices 
• Ch1n:nce Chrlslopbcr Cfanton, 

whose whereabouts ilrc unknown, 
must answer the Alabamn Slntc 
Bar's formal disciplinary charges 
within 28 days or November 15, 
2000, or, l.her\!,l(ter, the ch;irJ(cs 
contained Lherein shall be deemed 
admillcd nnd appropriate disci­
pline shall be lm1,oscd :1"ah1sl him 
In ASB nos. 99·243(A) ru,d (Hl-
77(A) before Lhe Discipllnury 
Board of the Alnlmmn 8ltllc Bar. 

ed the order or UH! Ol~eiplinary 
Board or the Alab.imn State Bar. 
This :suspension wns Lhc result of 11 
conditional guilty ple::i tendcrcd by 
Young in resolution of lwo pending 
disciplinary ct1scs. 1wo clients 
alleged willful neitlect or their legal 
mallers and a lack of communica· 
lion by Y<luni.t. Yol•n!I ~lso foiled lo 
respond lo the ,d lc~atlons ln I he 
cornpl,1lnls In $1JILc pf requests from 
lhe bar Lhal he do so wlLhln 30 days. 
At the lime o( his pica, Young was 
living in Columhus. Ceorgl::i. I le 
had, in effecl, abandoned his prac­
tice in Oothan, i\lnbama. IASB nos. 
98-256(A) & 98 257(All 

• Birmingham attorney Susan M. 
Donovan W,L~ lntcrimly suspended 
from lhc pracllcc of law in the Stale 
of Alfibama pursu.1nl t·o Huie 20(a), 
Alabama ll ull!s of Olsdplinary 
Procedure. by order of Urn 
Disciplinary Commission of the 
Alabama Slille Bar daled August 10, 
2000. The Disciplinary Commission 
found lhal Donovan's continued 

• Richard Jude Spurlin, whose 
whereabouts are unknown, must 
answer the Alabama Slate Bar's 
formal di.~ciplinary chariies within 
28 days of Nt1vembcr 15, 2000, or, 
thereafter, the charites contained 
therein shall be deemed admlLU!d 
and :ipproprlntc discipline shall be 
imposed al(ain~l him In ASB nos. 
00·154(A) and 00 l 65(A) before 
the Disciplinary lloartl of the 
Alabama State Onr. 



practice of law is causing or Is likely 
to cause immediate and serious 
injury lo her clients or lo the public. 
!lfolc 20(a); ASB Pct. No. 00-06] 

Publlc Reprimand• 

• Centreville attorney Mlch1tcl L),nn 
Murphy received a public reprimand 
without general public.illon. Murphy 
was retained in 1993 to handle an 
osltLlc and f'iled the wll I for probate. 
In 1995, Murphy solJ I he decedent's 
house and distrlbuli:d the proceeds. 
Thereafter, ,vhcn 11othlng i:bc was 
done, a complaint against Murphy 
was Oled in 1997. The Disciplinary 
Commission instructed the bar to 
contacl Murphy aboul ,tclling the 
estate closed. Mt·cr muny tlllempts. 
Murphy finally closed lhc estate in 
Novcmbllr 1999. The l)lsclplinary 
Commission found Murphy's actions 
consliluled a violation o( rules 1.3 
(willful neglect) and l.4(il) (foilure 
lo communicate). The Disci11lin11ry 

Commission milhtated Murphy's dis• 
clplinc due to the facl that he had 
been medically diagnosed with 
mnjor depression disorder wilh alco­
hol de1,endency. No 1>rfor discipline 
was Involved or considered. IASB 
No. 98-025(A) 1 

• llirmingham altorney Onvld Elliott 
HodJ?es received a public reprimand 
without general publication for not 
providing com,,etcnt representation 
and neglecting a cllctil 111al lcr in 
J!)!)4. I lodges did nol file a response 
Lo a motion (o1• summary Judgm1:nl1 

causing the case to be dismissed. He 
lhen advised the court lhal he was 
under S\Jspension for failure Lo com­
plclc hi$ Cl.I~ requirements. The 
courl gave him additional Lime. and 
hll .. gain foiled Lo flle a response, 
causing Lhc case lo be dismissed 
with pt'ejudice. llod~!!S's conduct 
consUluled a violallon of rules 1.1 
(competence) an~ 1.3 (willful 
neRlccl). No prior discipline wM 

Involved or considered. (ASB No. 98-
l 40(A) J • 
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ALABAMA LAWYER 

Assistance 
Program 

Are you watching someone you 
care about self·dostructing 
because of alcohol or d1ugs? 

Are they telling you they 
have It under control? 

They don't. 
Are they telling you they 

can handle it? 

They can't. 
Maybe they're telling you 
It's none of your business. 

It is. 

People entrenched in Alcohol 
or drug dependencies can't see 
what ft is doir,g to their lives. 

You can. 
Don't be part of their delusion 

Be part of the solution. 
For ovory one p(;11son with alcoholism. 
at least llvo other llvos oro nogatlvoly 
.iffected by the problem drinking The 
Alabama lawyer Assistance Program 
is available to help members of the 
legal profession who sulfor from alco­
llol 01 drug dependsncios.1t1formation 
and osslstonce Is also iwallal~le for the 
spousos, family mombors and offlce 
Stoff or such members ALAP is com­
mlttod 10 developing a greater aware­
ness and understanding of thi~ Illness 
wilhrn tho legal profession If you or 
so,neona you know neerls help call 
Jaonno Marie Laslie (ALAP dlrar.tor) at 
(334) 834 7576 (a confidentlol direct 
lino) or 24-hour page at (334) 395-0807 
All calls are confidential 
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YOUNG LAWYERS' SECTION 
Bu Cole Portis, YLS president 

Improving 
Our 
Profession 

Cole Portia 

HHN/H'i9:· ji@f,i+H 1110 Alabamn l.awvar 

I celebrated my 36th birthday this 
year. For each birthday I celebrale, 
I tend to renecl more on my li(e. 

This year J concluded that too much o( 
my life has been wasted on foolish 
endeavors. However, 1 was encouraged 
when l remembered a lesson I was 
t.1ught In Sunday School th,11 I mu~t 
"forget whal is behind and pres~ toward 
what is ahc:i<l .... " 

In my life, there are many exciting 
times ahead. Most lmportanlly, my wife 
and rare expecting a baby girl In 
January 2001. In addition, l look for• 
ward to serving the Young Lawyers' 
Section or our state bar as its 1,resident. 
(, alon!{ with the Executive lloard. 
intend to use our lime wisely and effi­
ciently t.o make a diff~rence in our pro• 
fession and in our state. 

Our prlma11 concern thl5 ye3r Is lo 
promote prnfessionall~m anti civility. 
For example, during the Young Lawyer~· 
Sal'ldcsUn Seminar, scheduled for May 
18·19, 2001, many of our speakers will 
emphasize these topics. Although the 
seminar is in the planni.ng stage, 1 hope 
thal you will mark these dates, in ink, 
on your calendars. 1( you have never 
attended, Just ask someone who has; I 
assure you that they will tell you thal 
this is Lhc best semlnnr for you t<> 
attend. I will share (1dditional informa­
Uon about the scn1lnar In lhe nl!l<l lsstiC 
o( The Alabama lawyer. 

In addilion, each year U1e YLS orga­
nizes n pre-law minority high school 
conference on the campus of Alabama 
Stale University. t.asl year, Jock Smith 
and J.L. Chestnut motivated the stu­
dents to be outstandinJ,l citizens, to 
work hard in school, anti lo dr€tam big 
dreams. This y11ar's event, spearheaded 

by LaBarron Boone, will build upon the 
successes of past con(erences. 

These are bul two projects that we 
sponsor. Alabama's YLS is blessed to be 
involved in many activities lhat possibly 
innuence others. We are committed to 
Improving our profession ilS we press 
foMard Into the future. 

'!'his year, please lel me k1111w of any 
concerns 0 1· suggestions you may have. 
You muy contact me by moil at P.O. Box 
4160, Montgomery, Alabama 36103-
4160, or by e-mail (jcp@bwarnc.com), 
You may also want to contact other 
members of the Executive Committee 
listed below: 

Thomas Albritton 
(tba@olbriltons.com)- Andalusia 

N<>lan Awbrey 
(nolana@hwr1n.com)- Birmin~harn 

.Robert N. Balley 
(rnb@lfsp.com}- l luntsville 

LaBarrott Boone 
(lnb@bwamc.com)- Montgomery 

Benjamin Bowden 
(bbowden@albriHoni\.com) 
- Andalusia 

Brannon Buck 
(bbuck@mcglaw.com)- Birminghan1 

Kimberly Calametti 
(kcalamctti@gmlegal.com)- Moblle 

Rry!ln Cbtelske 
(brya n@j tm law.com)- Mob i le 

Chrlsly Crow 
(cdc@jinkslaw.com)- Union Springs 

Paul DeMarco 
(paul@pljpc.com)- Birmingham 



Suznonc Duncil (dorscll(/Jwntlaw•hsv.com) 
- HuntsvUle 

Jim llu ,1hey Ghughcy(t~lfwlaw.com)- Birmlngh11m 

Stuart Luckie (syluckle@da~async.com)- Mohile 

Steve Marshall (mcmnr@localacccss.net)-Cunlersville 

Cmlg Martin (cdm@ajlaw.com}-Mobile 

Patri ck McCalman (psmesq®:llnweb.com)-Ancfalusla 

Hobert Methvin (rgmlnw~nol.com)-Birmfn~hnm 

Apilllnh Millsaps (owcnsalm@dbtech.nel)-' l\1scaluosa 

Mlchnel MuJvaney (mmulvancy@mcglaw.com) 
-Birmingham 

Roman Shaul (ras@bwamc.com)- MonLgomery 

Snmh Stcwar1 (shsp@aol.com)- Mobih: 

Todd St rohm Qyer (tss<i.Oslmsgraddick.com)- Mobflc 

Llso Van Wagner (wcbbclcy@mlndsprlnit.com) 
- Montgomery 

ll1rh1n Winn (hwinn<!_oburr.com)-Birmlngham • 

TIMELESS 
Ae.iop's Fal>k~ were lint wi·ltton 

for c/1ildrt<11 -
ihcy were wrli 1c11 w h!'lr 

le,idcrs Improve Lhclr live~ und 
lhl· llvl!I o( dw poo1,lc th<)!l' 
lc,1dcr-1 'l:f'\'1:, AC$Clfl'b fohlcs cv.lX 
l;:,1clcn 10 m,,kc choice• between 
,uch thlnw, u~ !(recd 1111d i:lving, 
nrrog0nco ond hmnllhy, nnd 
ftcln&h lmllffcrcncc 1111d 
cumpa.ssion. 

Pnpnntonin'~ new rcl~1so, with 
fo1ewurd hr Roh4.:r1 F. Kcnnroy, 
Jr., explores the Jctull~ 11f lhl' 

1imdt,., wh.Jom left by Aci,op. 
I le lnvit~ lowycr~ w 1hlnk 
111>1.1111 chnrnctcr quulltlc~ , hn1 
W<' ~lt1;J11ld bPth revere nnJ rcvllo 
h1 l1n1Jer~. 

Pnpnmoulo &how• how 
Atsop') w~om c11n bencl11 
lnwytrs in thctr role ,u lc.1dcrs. 

CLE Opportunities 
TI1e Alabama Mandatory CLE Commission continually evnlu­

otos ond approves In-state. as well as nationwldo, p,ogroms 
which ore maintained 111 n computer database. All aro ldontlflod 
by sponsor, location. dote and specialty area. For a comploto list· 
Ing or current CLE opportunities or a calendar, cont~l the MCLE 
Commission oflice at (334) 269·1515, extension 117, 156 or 158, 
or you may view a complete llstmg or curre11t programs at the 
state bar's Web site. www.otoblJr.org. 

Do You Need a Tree Expert? 
• Tree Voluations • Tree Pr·otcction 
• Pcslicidc DanH\ACS * Timber Trcsp11ss 
• Tree Cnl'c 
* Registered Foreste rs 

* Tree Assessments 
• Ce rtified Arb orists 

Southern Urban Fores try Associates 
205-333-2477 

I' . O. Oox 1403, Northp ort,A l. 3S476 

WISDOM 

Order Toduy: 1-800-577-9499 
Only $24.95 per book 

pl11, $J.OO S&H ~.ich ltCP\ 

(Add FlonJn SJ1lc, 1ax t( ,11,rllu1blc) 

Or hy chec:k coi 
$()ville P11bli5hlng, P.O. Box 12042 

Pcn~11colr1, FL 32590-2042 

www,,c\•lllcpuhll•hlng,en1n 

NOVilMUCll ~000 / 400 



~ -LA· s·s·I-FI·E·D· N··o·T·Ic·E·s 

Rates: Members: 'lwo free listings of 50 words or less per bar member per calendar year EXCEPT for "position want· 
ed" or •position offered'' llsllngs-$35 per Insertion of 50 words or less. $.50 per additional word; 

Nonmembors: $35 por Insertion of 50 words or less, $.50 per addltlonal word. Classlflod copy and payment must be 
received according lo the following publishing schedule: 

November 2000 lssuo-doadllne September 15, 2000; January 2001 lssue-deadllno November 15, 2000. No dead­
line extensions wlfl be made. 

Send classlfled copy and payment. payable to The Alabama Lawyer, to: Alsbams Lawyer Classlfieds, c/o Shannon 
Elliott, P.O. Box 4, 56, Montgomery, Alabama 36101. 

SERVICES 

• DOCUMENT EXAMINER: 
Examination ol quesilonod documonte. 
Cortlllod loronslc handwriting o nd doc· 
ument oxamlnor. Thlrty·throo yoors' 
experience In all forensic document 
problem&. Formerly, chief questioned 
document analyst, USA Criminal 
lnvostlgallon Laooratorlos. Olp1oma10 
(corUllod)·ABFOE. Mombor: ASOOE: 
IAI, SAOFE: NACOL. Resume and lee 
schedule upon request. Hans Mayer 
Gidlon, 218 Merrymont Drive, Augusta, 
Georgia, 30907. Phono (706) 880·4267. 

• ENGINEERING/CONSTRUCTION 
EXPERTS: dralnago, siructural, 
mechEJnlcal, eleclrlcol, process cheml· 
cal, EIFS (elucco), HVAC; for lnd1,1strlal 
and chomlonl plant lncilltlos, plpollnos, 
compressor stations, commorclol 
bulldlngs, rosldcntlal housing, and port 
structvres. Provide export constrvctlon 
claims and dlspule analysis. 
Experienced testifying exporls wilh 
licenses ond crodontl&ls. Company 
englnoorlng o.nd controctor llconsos In 
Alabama and Louisiana. Contact Hal 
K. Caln, Mobile. Phone (334) 661·2605. 
e-mail: hkcs/n @for.not. 
Web site: www.halcsln.com. 

• ELECTRICAL EXPERT WITNESS: 
'Twenty-lour years In the 01oc1rlcal 
Industry. Member of BOCA, CABO, 
IAEI, ICBO, SBCCI. OSHA·authorlzed 
Instructor. LPl-eertified lighling protec11on. 
NICET-certlflod. Mas1or oloctrlclan/con, 
tractor In 39 states. Foo bBSls only. 
Contact Steven J, Owen, olectrlcal 
consullant. Phone (205) 987-2502 
Fax (205) 982·0613. 

4011 NOV~Mnln 2000 Th, ,1"11,omu '""' '""' 

• TRAFFIC ACCIDENT 
RECONSTRUCTIONIST: Evaluation of 
highway design. This engineer has 
rGconslructed over 3,000 accldants In 
20 stotos on highways, stroots, roll· 
roods and highway construction zones 
Involving trucks, vans, oars, pedestrl· 
ens, imd term Implements. Computer 
animation and CAD drawings prepared 
to Illustrate his opinions. Over 42 
yoars' onglnoerlng e~perlonce 
Roglstoroel profosslonal onglnoer and 
full ACTAA certlllcption. Contact John 
T. Bates, P.E. Toll-free (800) 299.5950, 

• FORENSIC DOCUMENT EXAMINER: 
A director of and certlflod by the 
American Board of Forensic Document 
Examiners. President, Southeaslern 
Association or Forensic Document 
Examiners. Member American Socloty 
of QuosUonod Oocumont Examlnors, 
AAFS, IAI, 'lwenly·tVIO years' O)(perl• 
ence clvll pnd crlrnlnal cases and In 
federal/stale court&. Carney & 
Hammond Forensic DooumOr'lt 
Laboratory, Inc., 4078 BIitmore Woods 
Court, Buford (Atlanta), Goo,glo, 
30519. Phone(770)614·4440.Fex 
(770) 271 ·4357. 

• INSURANCE EXPERT WITNESS: 
Fee-only expert witness. 'lwenty years' 
experience in risk management Insur· 
anca cont;ultlng. Pre-lllll'lg 1Mlluat1on, 
dGposltlon and 1rlal. Polley eovorago, 
coptlvos. oxcoss, doductlblos, solf 
Insurance, agency o;:ioratlons. dlroo1 
writers, propeny loss preparation. 
Member S.R.M.C. Contacl Douglas F. 
MIiier, Employers' Risk Management. 
Phone (205) 995·0002 , Birmingham 
or WATS (800) 462·5602 , 

• ARBITRATOR/MEDIATOR: Quick, 
cost•offoe~vo mothods of sottllng 

claims, disputes or llt19et1on. Cer1111ed 
rnodlator and arbitrator, member of the 
Alabama State Bar since 1986. Any 
typo of dl&puto, Including contract, per• 
sonol ln)ury, lobor/omploymont, com· 
morclal. products llablllty, property 
damAge, and domestic relations. Call 
John B. Baugh at (266) 7B8·0724. No 
reprosontatlon Is msdo that tho quality 
of legal sarvlcos to bo porformod Is 
grootor thon tho quollty of logo/ sorvlcos 
to bo psrformod by othor lawyers. 

• FORENSIC DOCUMENT 
EXAMINATIONS: Seventeen y&ars' 
loronero document oxnmlnntlons: 27 
yoars' total loronslc oxporfonco. 
Aotlred sonlor documents examiner 
and Cllsclpllne coordinator. Alabama 
Oepar1ment of Forensic Sciences. 
Member. Questioned Document 
Soetlon- Amorfcan Academy of 
Forensic Sciences: Southoastorn 
Assoolotlon of Forensic Document 
Examiners: Southern Association of 
Forensic Sclenllsts; Alabama Slate 
A&soolatlon of ForGrlslo Sclonces (past 
prosldonl). Contact. Richard A, Ropor, 
f'h.O., 7956 Voughn Rood, #141, 
Montgomery 36116. Phone (334) 260· 
2552. Fax (334) 260-7929, E·mtill: 
rlchropsrOaol.com. 

• EXPERT WITNESS: 
Roaltor/Oovolopor/ CCIM covering the 
United States speclall1lng In th11 valua­
tion of oommercfal and Investment real 
aslate, emlnonl domain, highest and 
bost uso, as woll as M.lo•loasobacks, 
otc. 01 tho opproxlmato 125,000 com• 
morclol roal os1ato pract,lloners In Iha 
United States, only about 6,000 have 
earned the CCIM deslgna!lon. Call 
Jason B. sunson, CCIM, with 
Commorclal Roalty Sorvlcos of 



Alabama, Inc. Phone (258) 549·1894 or 
(800) 819-9487. 

• HIGHWAY SAFETY AND TRAFFIC 
ENGINEERING: Highway SOfQty and 
lralflo engineering In tho roadway envl­
ro11ment, construction work zonos, 
roadway hazards, roadside hazards, 
RR grado crossings, traf!Jc controls, 
highway engineering safely slandards. 
accldenl reconstl'\lctlon, drlvor reac­
tions, ond expectations. GE Lohr, PE. 
Box 12339. Charleston, South 
Carolina, 29422•2339. Phone (843) 
795· '7218. E·mall: /ohrg@msn.com. 

• HANDWRITING EXPERT/FORENSIC 
DOCUMENT EXAMINER: ABFOE· 
certlflod, Formerly Chier, Questioned 
OOC1umenls Division, U.S. Army 
Criminal Investigation Laboralory. 
American Society or Quoslloned 
Document Examiners. l\morlcon 
Aoadomy or Forensic Sciences. Clvll 
end orlmlnol cases accepted, Farrell 
Shiver, Shiver & Nolson Document 
Investigation Laborotory, 1903 Lilac 
Ridge Drive, Woodslock, Goorgla, 
30189. Phone (770) 517-6008. 

• LEGAL NURSE CONSULTANT: 
Medical malpractlco coses: review and 
orgonlte medical records, lntorrogotorles 
and doposUlons Perform modlcal 
rosoarch. Evaluate llabllity and causa· 
tlon. Assoss damages and value the 
oaae. Ellmlnato 11on•mor1torlous cases. 
Expedite Hlllemonl of morltorlous 
cases. Assist In caso slrology, Obtain 
oxpOfl roport. Assist In proparallon of 
plolntllls and experts for lrlal. Oonlocl 
Susan E. Bnkor, R.N., J.D., 107 North 
Side Squaro, Ht.ntsvlllo, 35801. Phone 
(258) 534-6680. Fax (n5) 521·9280. 
E•moll: bakerrnjdOmlndsprlng.com 
No ropresenrstion Is mado tho/ tho 
quollty of logo/ SBrvfces to be performed 
Is grootor than rho quo///y of logs/ 
sorv/co!J porformod by othor laWyers. 

• STATISTICAL EXPERT WITNESS: 
Statlstlcal O)(port witness wllh data and 
concluslons rotovant to cases Involving 
discrimination, oconomlc Impact of 
advertisement omissions. modlcal 
olotms, onvlronmenlal mishaps, busl, 
noss losses, pharmaceutical claims. 
Member of lho American Stallstlcal 
Association and Amoficon Society of 
Cllnloal Oncology. Conlnot At 
Bartoluecl, Ph.D .. 5508 Hunlors HIil 
Rood, Birmingham, 3521 O. Phono 
(205) 958-8145. Fax (205) 956-7358. 

• RESEARCH, WRITING; LogolScopo 
Rosoorch provides you wllh offoctlvo. 

concise end commandlng legal 
research and writing. Outsource lhose 
memos and briefs. Coll (941) 518-6785 
or vlsll www.lFJgalScopoRosoarch.com 

• DEVELOPMENTAL DISABII..ITIES: 
Export testimony provided related to 
administration of programs ror mental 
retardation, developmontol dlsabllltles, 
mental health or spoclal education. 
Poruculor emphasis placed on proprf, 
ety of policies, procedures and lndlvld· 
ual 1roo1mon1 In public or private resl­
denllal lacllltlos, community living set­
tings and public school spoclal educa­
llon. WIiiiam A. Lybarger, Ph.D. Phone 
(318) 221-6415. 

• REGISTERED FORESTER: Forty-one 
years' oxporlonce In private, lndus1rlal 
and federal forost management and 
practices. Speclallzlng In Umber trespass 
ovaluallons end acquisition appraisals. 
Elwyn A. Spence, Anniston. Phono 
(256) 237-4309. 

• EXPERT/ACCREDITED COURT 
INTERPRETER: Accredited Spanish 
lnterpre1er famlllar w th worker's oom, 
ponsallon, Immigration lssuos, general 
tronslntlons, etc. Over 20 years' oxporl· 
onco. Contact Jose Casanova. Phono 

(205) 979-READ(7323.) E•mall: 
/a}SDnovn Omindsprlng.com 

• CONSULTING ENGINEER/EXPERT 
WITNESS: Profosslonol onglnoar with 24 
years or Industrial, construcllon, saro1y, 
machl11ory, pulp and papor oxporlonco. 
lnduslrlal accldenis, OSHA, building 
codos, automobllo accldonls. product Ila· 
billty. and defense. Rlchora T. Tolbert. P.E. 
Phone (205) 858·9922 

POSITIONS OFFERED 

• ATTORNEY JOBS: Tho nation's #1 
Job-hunting bulletin tor allornoys Is now 
onllno at ArtomeyJobsOnllno.com. 
Subscribe onllne or cell us: 1 ·800·296· 
9611. Extonslvo Web site presents 
lhoussnds of attornoy and law-related 
Jobs nationwide and abroad at all levels 
or l'lxporlence In public (rodorol, sloto 
ond local) and private sectors. 
Sponsorod by West Group. 

• ATTORNEY POSmONS: Throo-attor• 
noy firm seek& attorney tor corpomto/ 
estato ond business ptann ng pracllce. 
WIii consider now or rooonl graduate 
with LI.M In laxatlon. Doug Friedman, 
2000·A S0uth6rld9o Porkwoy, Suite 

,r..:.-..,~. I lf( 'II ~~ ,, ·,c1T1 ., ·,. 
.-ISSIS 'f11I .'~( ~E 

Katherine S. Weed 
P.O. Box 590104 

Birmingham , AL 35259 
(205) 941-1496 

•Rate: $35 per hour 
• No Minimum 
•Admitted to the Alab.1m,1 Stille Bar, 1979 
•J.D. Summa Cum Laude , 1979 

Cumberland School of Law 
•Serving the research .l 11d writing need s of 

Alabama atto rneys since 1997 

FAST.EFFECTIVE.EFFICIENT 
No reprcsl·ntation ls madt? that the quality of tht! 

fegol service~ pt!rformed is gre.iter 1h,1n the quality 



please from now or raoont groduotos. 

• ATTORNEY AND PARALEGAL 
POSITTONS: Metropolitan Atlanta firm 
with Alabama offlco sooks licensed 
attornoy with 0·2 yoars' oxporlonce In 
oredltor's rights/bankruptcy and parale· 
gal with 1 ·5 years' experience In 
Atlanta offlco. Sond rosumo In confl• 
dance with reforencos to Administrator, 
3675 CrostwOOd Parkway, Sulto 110, 
Duluth, Goorgla, 30096. 

• ATTORNEY POSITIONS: Judgos. prl• 
vate prJctllfonors, ln·houso counsel 
and govornmont lawyors throughout 
Alabama and Georgia servo In the U.S. 
Army Reservo's 213th Legal Support 
Organization. A wookond ooch month 
provides chollonglng work. groat pro· 
rosslonol conlocts, generous pay, 
access to outstanding beneflll! (Ille 
Insurance and rellromont), and Ire· 
quont educallonel opporlunllles, lnclud• 
Ing CLE recognized by oll Jurisdictions. 
No prior mllltarv oxporlonoo necessary. 
For moro lnformaUon call Dueno 
Cantroll at (256) 840·27119. 

• CLINICAL PROGRAM DIRECTOR: 
Tho Unlvorslty of Alabame School ol 
Law seeks candldetes for the Cllnlcal 
Program Dlrootor, a tenure-track posl• 
lion. Salary Is nationally compotltlvo 
with excellent bonollls ond ocadomlc 
support. Tho lndlvldual's background 
and qullflflcatloos will doterrnlne her or 
his Initial ecademlo rank. Mlnlrnum qual· 
lfications Include a J.O. degree from on 
ABA·BCQredlted law school, a dlstin• 
gulshed academic record, ond oxporl· 
ence ns a clinical lawyer ot an ABA· 
accrodltod lnw school or substantial 
prncllco experience. Candidates also 
must eilher be licensed to praclloe low 
In Alabama or become llcensod os 
soon a lier occepllng tho position os Is 
reasonably possible. We oncourage 
appllcotlons from candidates who lur· 
thor would diversify our faculty. Contact: 
Please sand appllcatlons or nomihO• 
lions, with resume and social socurlly 
number, to Pro1ossor Bryon Fair, Box 
870382, ~scoloosa, 35467·0382. 

• EXCELLENT OPPORTUNITY FOR 
EXPERIENCED ATIOANEY: Small 
law firm doslroa to associate partnor 
with own cllont base. Currenlly firm 
handles civil defense, worker's com, 
pensation and general corporato 
matters In Alabama end Mississippi. 
Excellont bonolits provldod. Solory 
commonsurato with contribution to 
client base. Interested parties should 
reply to 1901 Sixth Avenue, North, 

HHI/H'/ J/jijfiifH+H Th,At,11>.1111,1 /,1J11·v,r 

Sulle 1500. Birmingham, 35203. 
Replies will be kepi confldontlal. 

• ASSOCIATE ATTORNEY: Eslabllshed 
Birmingham firm with satellite office In 
Huntsville is seeking an associate for 
the Huntsville office. Applicants should 
have 1 ·5 years' o)(l>Grlonco. All replies 
will bo kepi confidential. Fax to (205) 
250-5034. Attention: Recruiting. 

• BIRMINGHAM LAW OFFICE: Wo aro a 
hlghly•rate<I, supor-roglonel property and 
casualty Insurer seeking a quelllled 
attorney with three 10 five year&' trial 
experience to serve as ln•houso trlnl 
counsel for law olflco locatod ln down· 
town Birmingham. lrniurnnco dofonso 1111· 
gotlon background proferrod. We offer a 
compo11Uvo italary and benefilB package. 
Sand resurne and salary requirements 
to; Mark J. Huller, senior Counsel, Tho 
Cincinnati Insurance Company, P.O. Box 
145490, Clnclnnnll, Ohio, 45260·5496. 
Equal Opportunity Employer. 

FOR SALE 

• LAW BOOKS: WIiiiam s. Holn 
Company, Moro than 70 years later, still 
your #1 source for buying/selling law 
books. 50%-70% sevfngs on major 
sets, lntemalional law, rare/antiquarian 
law. Appraisal service avallablo. Call: 
(800) 496·4346 . Fax (716) 883•5595. 
Web silo: www.wsholn.com/t1sed-books. 

FOR LEASE/RENT 

• LAW OFFICE AVAILABLE: Five 
Points, nowly rornodolod, Southside 
low oll!co ovallable for solo attorney(s). 
Fast OSL Internet access, 117 22nd 
Street, South, Birmingham. Now phone 
system. etc. •vir tual" office or ·corpo­
rato Image" also avollnblo lor those 
neodlng llmltod <:onlorence room time. 
Rooopllonlst and other ancillary 
services provided. One flat fee that 
lnoludes phone, ulllltlos. otc. Call Tom 
Plouff, osq. al (205) 939·0000. 

• BIRMINGHAM OFFICE SPACE• 
SOUTHSIDE: Nice, furnished OIIIM 
space In Southside with lraa parklng. 
Phon!Hleoratnry avolloblo, ullllllos, lur, 
nlshod library and conloronco room 
ovallobio, coplor, lax, reception. Located 
ot 2153 14th Avenue, South-Highland 
Avonuo area. Phone (205) 939·1327. • 

Career Opportunities For Lawyers 
GMd lawyers have muny options In toduy's lcg11I mt11·kct, and 
nuorney compensadon hos never been higher. flim1s und co11mrt11ions have 
li11111ediate openings for lawyers a1 ttlllllYols pf cx,pcricnc~ in 
the following UJ'eas: 

• Jltign1ion 

• cmploymeat luw 
• corporntc trnnsuctions 11ml rl!nl i;stme 

• tax und esllltc planning 

• intellectual property 

AU inquirir.:s are strlc1ly conlidcntiul. Please co11111c1 Richard G. Brock, Esq. 
01 Acyrntech. Phone (205) 871-3223. Fax (205) 871-3224. 
E-mail: richurd@11cvm1cch.com. 



~mr c1ie1rn.ts JiJn.' t Jrefam 
''just any attorney" 

fu represeJltt thew legal interests 0 

D((])n't retam 
''just any valuation/inn" 
fu advise and assist y_oTLJJ o 

IN COlHn OH rn r r, l ,l'l'l(;A'l'ION SUPPORT Oil ES'l'ATE PI .. \NNING, YOU 1il IOLJI. D /\I.WAYS 

DE ARM ~11 WTTI I /\ IU~I.IADl.li lllJSINF.SS VAl.llATl()N FOil YOUI! CU l•'.N'I' . 

FOil SWWJ' l{J(SPONSI-: AND ST IHC'I ' ADI IEll RNCI!: 'l'O 'l'I rn l'IWFE.<;StON'S I II GI ms't' S'l'ANUAllDS, 

lt li l ,V nN 0 1.XON 0 1 >OM. 

WE AIU~ A NATJONALIJY ll£COONIZED i\CCOUNTJNC, VALUATION AND CONSULTJNO FIRM 

WITI I T l II~ S'l1{0NCII,S'T c rum,~NTIAL£J) flllOF'ESlllON/\LS IN i\t..i\U/\MA. 

DI XON Ol>OM • RF.IUOUS 1\B( )ll'l' YOUR nusrNF.SS. 

)AMt!S L. Wn.LlAMS, 
OPNABV,CVA,Cl3A 
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TIM O'TIIY w. YORK, 
Cl'NAllV,CVA 

DIXON ODO M PLLC 
Corlllloci Public Accountente and Consullenle 
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Web site v. FirmSite® 
l\\1~<111111 ii Wt•lull• for )'t-'111 flllld IW Cllll Ulllltll ~I l!llllol 
cllrm ... RIii with II flit mSlk. yvu"ll lmw n1111<• pull. 

I 111111ll 1101, llllu1111llll, .. ,II .. I. ,1\111111, I ,1 .. ,11111,II 

from IM.•.~t Ltognl nim :tory 

Cun.,u11u1111t n 8ltl! uutl 1tt•llillll 011 tlll' lnlt•1111 I• uuly th<' 
"'-'t111mln1J 1\ flrnL'i11c·· lrnrn w, .. ,t I 1·1(,d ll1wr1,1ry nfl1•rn 
~·wll pmfoi<•lon"L' 11 L11n1p11'lll'11~1w lnlA'lllli rrurketlng 10lulkm. 

• Hulk! & 11111!11111111 ),111r situ 
U11hkt• 14<•1wr.11l 11J1. ,w n111sl11111 ~llt'll llnl)' lcJI lm- k'1!11I 
pmf,.,.,,l<•n. \'fr m11l11t.1ln \um ,ch', 11utl<11111 d\11111,>s o~ nl~L'<I. 
n11d r111vtd1• monthly UN1Jlr lt.'p11r1" 

• Cl\'.llll' l'IJIIIJlt•lll11111ct)lll(' lll 

011111111t1111· t·xJ>t·rli•m,• with l1·1(,1l lnfiirm111tui1 olTN~ you 
mn1<' 1111111 JU~I u11 ln1t•1111•1 h11x-hure. Wu h!'lpynu drwk,1, 
!hi.> Jll!l '<llllfilVi• I l•lllt•III lhtll L1111111tlkl' 111l t.lwd1ffl•11!JICl1• 

• Pull p<'UJJlt• to yu11r prurt it•11 
WII u"h1•1 pinllpl'f I IVt• r ll1'111S Ill yn111 ~lit>, !WI jll~I t 1offic. 
I lnUl,t• lll1Y 11111111 11rnvldu1. Wt• CIIIIIWCl yu111.o Ollt: u( Lhl/ 
1101 lo11's lt•ud1n11 tew1l lwlp nlt01~ 

I \vi•ry Fil t11Si11• 1·,111 h1d,i1111cl nt I 11111.1fllc..,.t·u111 I ho Wch 
udclrcs~ pcoph• gu lo fur il11-111l 1t1'unnn1 ion anti hl1lp. And thnl's 
why ymu prm I Ii r m•,'tlR 10 hr I hull• iou 

,~~~9[ff 9ij om .... 
• For more informnUon. call your We!!t Group rnprcsc111t1iiw \VE.."IT 
GHOUP nt 1~800-762-5272. or go to: www.wcstgroup.com/morkcUngsol11.t io111, 


