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Alabama Bar Institute
for Continuing
Legal Education

Advancing the Legal Profession
through Education and Service

As much as any other profes-
sion, the practice of law demands
acommitment tocontinuing edu-
cation. We as lawyers are obli-
gated to our clients and to our-
selves to remain students of the
law Ihrnuqhuut Our careers.
ABICLE consistently provides
outstanding opportunities for us
to learn from each other. The
willingness of accomplished law-
yers who serve on ABICLE facul-
ties to share their knowledge and
experiences enables us to main-
tain high standards of qualicy ser-
vice to our clients,

Dell Cross
Cross, Poole & Fischer, L.L.C.
Tuscaloosa, Alabama
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Winston County Courthouse, Double Springs, Alabama — Wirstan County, named in honor of ex-
Governor John A, Winston, often has been called “The Free State of Winston,” Although populir leg-
end has it that Wirston County seceded Irom the state prior (o the start of the Civil War, historins say
this was never formally accomplished, However, a neutrality meeting was held af the site of Looney's
Tavern in northeast Winston County in the carly 18605 after the war began. Hundreds of persons
attended that meeting and heard speeches on the theme that i Alabama could secede the Union, then
Winston County could secede from Alabama. Many residents of Winston County desired to be Jeft out
of the escalating Cril War, in parl because there were few slaves (and lewer slive-owniers) in the coun-
ty, and they believed that the war was bing fought over issues which did not concern them,

—Photograph by Pawd Crawford, J
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Now On A Desktop Near You:

The Alabama State Bar's New & Improved Web site! Eveorything you need from the ASE
Is just a few clicks away. You have told ue how much you use the fralures
now on our site. Now you will find a lot of graat new ways to connect, ncluding:
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By Samuel A, Rumare, Jr.

Renewing
Professionalism

Samuel A. Rumore; Jr.

PRESIDENT’S PAGE

he Executive Council of the

Alabama State Bar had its annual
retreal the weekend of August 25-27
at Calloway Gardens. The purpose of
the refreat was to review plans for the
year, consider problems facing our
profession, and get to know each
other better in a casual selting, The
council met with Keith Norman, our
executive director; Tony McLain, our
general counsel; Bd Patterson, our
director of programs; Susan Andres,
our director of communications and
public information; and Cole Portis,
president of the Young Lawyers'
Seclion,

For those who do not know the
makeup of the Executive Council, our
hy-laws authorize the bar president to
appoint the council, The president
selects a senior member of the Board
ol Bar Commissioners to serve as vice-
president of our association. | asked
Pat Graves of Hurntsville to be vice-
president. Three other bar commis-
sioners are appointed to the council. |
asked Rocky Watson of Fort Payne,
Carol Stewart of Birmingham and
John Barnett of Monroeville to serve,
These lawyers, together with
Immediate Past President Wade
Baxley and President-Elect Larry
Morris, serve as advisors and a pseudo-
cabinet for the bar president, My
observation at the conclusion of our
retreal is that the leadership of vour
Alabama State Bar is in good hands.

Over the next few months you will
be hearing more about many of the
ilems on our agenda. | intend to
appoint a task force to review propos-
als for a new Alabama Constitution. In
2001, Alabama Legal Services will be
conducting a fund-raising campaign,
For the first time ever, our annual
meeting will be at Sandestin, Florida.
All members of the bar soon will
receive a new bar identification num-
ber, And we will consider preparing a
new strategic plan for the Alabama
State Bar as we move forward in the
21st Century.

Another area of discussion at our
retreat concerned professionalism.
The common cord that binds all
members of Lhe Alabama State Bar is
our professional license to practice law,

Professionalism can mean many
different things, but basically, as
members of the legal profession, we
have been given a privilege to do
things that other citizens cannot do.
With this privilege comes high
responsibility. That responsibility is to
the public and also to each other in
the profession.

Pat Graves, our vice-president,
has shared his thoughts with me on
professionalism. He was particularly
interested in lawver civility, He
reminded me that Jim Rotch, his law
partner and a classmate of ming in
Leadership Birmingham, had
authored “The Birmingham Pledge,
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which is a personal commitment by an individual that he or she will treat all people
with dignity and respect. Pat suggested that our bar adopt a similar pledde for
lawver professionalism. | was most impressed by the content of his proposal, and it
will be presented to the Board of Bar Commissioners for further action, We can all
profit from living this pledge each day. I share the proposed pledge with you now.
Proposed Pledge of Professionalism

[ believe that our judicial system holds together the fabric of our democracy.

I believe that, in order to maintain our judicial system, lawyers must maintain a
high degree of professional courtesy and decorum.

| believe that every lawyer has a professional duly to maintain » courtecus and
collegiate atmosphere in the practice of law.

| believe that a courteous and collegiate atmosphere begins with me.
Therefore, [ will

e take all actions in good faith,

o never knowingly deceive another lawyer.

® honor promises and commitments made Lo another lawyer,

& maintain a cordiai and respectful relationship with opposing counsel,

e seek sanctions against opposing counsel only where required for the client and
not for mere tactical advantage.

» nol make unfounded accusations of unethical conduct about opposing counsel.
e never intentionally embarrass another lawyer.

e avoid personal criticism of another lawyer,

e shake hands with the opposing lawyer al the close of adversarial proceedings.

e refrain from engaging in any conduct which engenders disrespect lor the
courl, my adversary, or the parties.

® never have ex parte communications with the court when the opposing party
is represented by counsel.

e stand to address the court, be courteous and not engage in recrimination with
the court.

o (ress in proper attive during any court proceeding, whether in the courtroom
or chambers, to show proper respect for the court and the law.

® always remember that the purpose of the practice of law is neither an opportu-
nily to make outrageous demands upon vulnerable opponents nor blind resist-
ance Lo a just claim; being stubbornly litigious for a plaintiff or a defendant is
not professional,

Date Signature

As lawyers we must renew our commitment Lo professionalism and [ believe thal
such a signed pledge is a good starlt, We must not Lake the approach to “win al all
costs," Professionalism begins with each one of us, If we try our cases professionally
and if we treal each other with civility, justice will be served and the "rule of law”
will be the real winner, You can also view the pledge at wnewe.alabar.org,

I close now with the admonition that we should all strive for higher standards of pro-
fessionalism in our daily practice. Also, as vour president, | welcome similar ideas from
all of you that | can share with our membership. My phone number 1s (205) 323-8957.
My fax number is ( 205) 254-3267, My e-mail address is srumore@aol.com. | look
forward to hearing from you this vear. B

———
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EXECUTIVE DIRECTOR’S REPORT

By Keith B. Norman

A Tribute
to B.J.

Keith B. Norman

elly Jean Solomon departed this
life on August 5, 2000, Very few bar

members would have occasion to know
“B.J.," as she chose to be called, but B.J,
worked at the state bar for more than
Len years keeping the bar's facilities
immaculate for staff and visitors alike,
She did not work for the state bar but
for a privale Janitorial company. This
fact did not stop her from treating the
bar building as her domain, B.J, took a
great deal of pride in her work here.

B.J. was a special person Lo everyone
who knew her, What made her special
was that she cared so much ahout
everyone else. She always took time to
find out about how the other person
was doing, and aboul their spouse and
children. From her demeanor, you knew
her concern for others was genuine and
that she was touched when someong
else had a problem, B.J. was the embod-
iment of the “Golden Rule” and she
lived and practiced it every day. She was
a model for the rest of us to follow,

Several years ago B.J. was forced to
quit work when she lost her evesight, A
conscientious worker who had a full-
time job in addition to her part-time job
at the bar building, B.J. had to endure a
gradual loss of her eyesighl, Surgery
not only failed to correct the problem
but exacerbated it. Yet, throughout the
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entire orden! of her gradual loss of
vision to her complete loss of sight, B.J.
never complained or blamed anyone for
the misfortune that befell her, From
working two jobs a day to being con-
fined to her house, B.J, accepted this
fate with an unshakable faith and
absolute trust in God's will,

As her health deteriorated and hospi-
talizations hecame more frequent, B.1.'s
faith never ebbed and neither did her
selfless spirit. Every Llime | spoke Lo or
visited with B.J., the first words out of
her mouth were to inquire about every-
one else. She would ask me about my
family and then ask about every mem-
her of the bar staff by name. In spite of
her blindness and health problems, 13.).
was an inspiration, Her spirit and faith,
despite her tribulations, were like a
tonic to me.

Along with the many friends who
mourn her death, B.J. is survived by her
hushand, Alfonso Solomon; two daugh-
ters, Tracy and Etoeshio: her mother,
Mrs. Mstlelen Brown: a granddaughter,
Tihesseya; a brother and a sister; and a
host of nieces and nephews,

The last few years were difficult ones
for B.J. Through it all, her faith never
wavered and her spirit never broke. But,
she has gone home now and | think the
following words' are fitting:




“But Death didn't frighten Sister |Belty Jean];
He looked to her like a welcome friend.

And she whispered to us: I'm going home,
And she smiled and closed her eyes.

And Death took her up like a baby,

And she lay in his icy arm,

But she didn't feel no chill.

And Death began Lo ride again -

Up beyand the evening star,

Out beyond the morning star,

Into the glittering light of glory,

On to the Greal White Throne.

And there he laid Sister [Betty Jean)

On the loving breast of Jesus,

And Jesus took his own hand and wiped away her tears,
And he smoothed the furrows from her face;
And the angels sang a little song,

And Jesus rocked her in his arms,

And kept a-saying: Take your rest,

Take your rest, take your rest.

Weep not - weep not,

She is not deadl,

She is resting on the loving breast of Jesus.”

Endnotes
1. From tha poem “0o Down Dealh,” by Jamos Weldon Johnson
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B independent business appraisers, expands
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BAR BRIEFS

¢ [n anticipation of the University of
North Alabama's 175th anniversary,
Florence attorney William E, Smith, Jr,
has published a trivia book entitled,
Lea’s Tale: University of North Alabama
Trivia. The book contains 175 guestions
about the Universily and those who
have taught, attended and been associ-
ated with the school oy its predecessors,

Profits from the sale of the boak will
go to the University of North Alabama,
Lhe UNA Scholarship Fund, the UNA
Alumni Association, and projects to rec-
ognize prominent alumni of the University.

Witltam E. Smith, Jr.

* James R. Pratt, 11 of the Birmingham firm of Hare,
Wynn, Newell & Newton, LLP, has been elecled to the
American Law Institute,

* John H, Wilkerson, Jr., clerk of the Alabama Court of Civil
Appeals, was awarded the J.O, Sentell Award al the 27th annual
meeting of the National Conference of Appellate Court Clerks
in August, The award is the highest honor that can be given Lo

a member of the Conference, and it rec-
ognizes distinguished service by the
recipient who has significantly con-
tributed to the objectives of the NCACC.

+ 1.0. Sentell (former clerk of
Alabama's appellate courts) was the first
president of the National Conference of
Appellate Court Clerks and one of its
founders, and served for many years as
editor of The Alabama Lawyer.

Johin M, Witkerson, Jr.

* Willilam P. Jackson, Jr., of Jackson & Jessup, P.C. in
Arlington, Virginia, was elected treasurer-elect of the Bar
Association of the District of Columbia in June. His term will
end in 2001, when he will become treasurer, He is a 1963
admittee to the Alabama State Bar.

* Tracey Trigillo, purchasing officer for the Hlinois
Department of Corrections, was elected to the National
Lawyers Association Board of Directors during the NLA's
annual convention in August, Trigillo was admitted to the
ASH in 1988, =]
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Due to the huge increase in notices
for “About Members, Among Firms,"”
The Alabama Lawyer will no longer
publish addresses and telephone num-
bers unless the announcement relates
to the opening of a new firm or solo
practice. Please continue to send in
announcements andfor address
changes to the Alabama State Bar
Membership Department, at (334)
261-6310 (fax) or P.O. Box 671,
Montgomery 36101,

About Members

H. Marie Thomton announces the
opening of her solo practice al 422 S,
Court Street, Montgomery, 36104,
Phone (334) 832-4445.

Christopher R. Miller announces the
opening of his office at 30 N, Florida
Street, Mobile, 36607, Phone (334) 476-
9501,

Susan E. Baker announces the open-
ing of her office at 107 North Side
Square, Huntsville, 35801, Phone (256)
534-6680.

Willlam R. Chandler announces the
opening of his new office at 111
Washinglon Avenue, Montgomery,
36104, Phone (334) 834-3751,

Andrew A. Smith announces the
opening of his new office at 811 21st
Avenue, Tuscaloosa, 35401, Phone (205)
349-4870,

Christopher A. Pankey announces
the opening of his new office at 428-B
N. Carlisle Streetl, Albertville, 35950,
Phone (256) 891-4545,

ABOUT MEMBERS, AMONG FIRMS

Steven N, Pritchett, Jr. announces the
opening of The Pritchett Law Firm, L.L.C.
Offices are located at the Forestdale
Professional Building, 1418 Forestdale
Boulevard, Suite C, Birmingham, 35214,
Phone (2056) 791-9991,

Donald R. Jones, Jr. announces the
opening of his new office at 111
Washington Avenue, First Floor,
Montgomery, 36104, Phone (334) 834-
K991,

Terry A. Taylor announces the open-
ing of his office at the Geneva Place
lixecutive Center, 106 John R. Street,
Suite F, Muscle Shoals, 35661, Phone
(256) 383-5693,

Jamen A. Hoover announces the
opening of his new office located at
3800 Colonnade Parkway, Suite 650,
Birmingham, 35243. Phone (205) 968-
0222,

Among Firms

Laura Bowness announces that she
has become southern regional publisher
for LEXIS Publishing, ™

Thigpen, Tipper & Christian
announces that Jenny H, Behel has
become a member of the firm. The firm
name is now Thigpen, Tipper, Christian
& Bel‘lel.

Ball, Ball, Matthews & Novak
announces that Allison L. Alford has
become a partner in the firm,

McFadden, Lyon & Rouse, L.L.C.
announces that John T. Bender has
become a member of the firm,

Haskell, Slaughter & Young, L.1.C.
announces that 1. Vernon Patrick, Jr. has

ana HOVEMRER 2000 T Mabirenc Lintower

become of counsel 1o the firm, R. Scott
Williams and Georgia Sullivan Roberson
have become members of the firm, and
Matthew T. Franklin and S, Jason Nabors
have become associated with the firm.

Thomas W. Christian and Clarence M.
Small announce the opening of their new
firm, Christian & Small, L.L.P. Offices
are located at 505 20th Street, North,
Suite 1800, Birmingham, 35203, Phone
(205) 795-6588. The firm also announces
that Steven A. Benefield, Eric J,
Breithaupt, Robert E. Cooper, Edgar M.
Elliott, IV, David L. Faulkner, Jr., Susan
Scott Hayes, Duncan Y. Manley, Deborah
Alley Smith, Richard E. Smith, Daniel
D. Sparks, Sharon Donaldson Stuart,
and Ahrian Davis Tyler have joined the
firm as partners. M. Alex Goldsmith,
Patrick S, Flynn, Summer H. Zulanas
and Michael A. Vercher have become
associated with the firm,

Hand Arendall, L.L.C. announces
that Frank C. Galloway, Jr. has become
a member of the firm,

Campbell & Baker, L.L.P. announces
that Vivian Vines Campbell and
Raymond L. Bronner have joined the
firm as associates.

Balch & Bingham announces that
Eana K. Hawkins and Clark W. Watson
have joined the firm's partnership and
that Jerry D, Redmond, Thomas W. St.
John, Walter A. Dodgen, Kevin C. Gray
and J. Andrew Watson, II have joined
the firm as associates,

The Brooks Firm, P.C. announces
thal Toni J. Braxton has become associ-
aled with the firm,

Lyons, Pipes & Cook announces that
John G. Cherry, Jr. has become & mem-
ber of the firm.




The Schoel Law Firm announces that
David D. Schoel has become associated
with the firm,

Bernard D. Nomberg, Mary-Ellen
Bates and Edward L. Hardin, Jr,
announce the formation of Hardin,
Nomberg & Bates, P.C. Offices are
located at The Highland Building, 2201
Arlington Avenue, Birmingham, 35205,
Phone (205) 930-6900,

Berry & Assoclates announces that
Robert C. Gish, Jr. and Steven V. Smith
have joined the firm as associates.

Moore & Trousdale, P.C. announces
that Steven R. Colclough has joined the
firm as an associale,

Meacham, Earley & Jones, P.C.
announces that Jason R. Watkins has
joined the firm as an associate.

Feld, Hyde, Lyle, Wertheimer &
Bryant, P.C. announces that Dale B,
Stone has joined the firm as a share-
holder and that Kay Owens Wilburn has
joined the firm as an associate.

Roberts & Fish, P.C. announces that
Michael 3. Walls has become of counsel
lo the firm and that W, Scott Brower
has become associated with the firm.
The firm's new office is located al
Lakeshore Park Plaza, 2204 Lakeshore
Drive, Suite 205, Birmingham, 352049,
Phone (205) 870-8611,

Smith, Spires & Peddy, P.C.
announces that R, Timothy Estes and
Clair Maloney Gammill have joined the
firm as associates.

John M. Laney, Jr. and Roger C.
Foster announce the formation of
Laney & Foster, P.C. Offices are located
at Two Perimeter Park, South, Suite
404, Fast, Birmingham, 35243, Phone
(205) 298-8440,

Gorham & Waldrep, P.C. announces
that William K. Bradford has become
associated with the firm,

Susan Hicks Stewart and Charles
Andrew Hicks anncunce the formation
of Stewart & Hicks, P.C. Offices are
located at 503 Governmenl Street,
Maohile, 36602, Phone (334) 438-2700.

Zack, Kosnitzky, P.A, announces that
Orien G. Callison, [I1 has been named
equity shareholder in the firm,

Bainbridge, Mims, Rogers & Smith,
L.L.E. announces thal James W, Davis
has become associated with the firm,

Sirote & Permutt, P.C. announces
that John A, Barran, James B. Carlson,
Gaile Pugh Gratton, Michael B,
Maddox, Charles H. Moses, III and J.
Sanford Mullins, 11 have become part-
ners in the firm, and Karen Ashworth,
Christopher S. Berdy, Calvin W.
Blackburn, 111, Christopher A.
Bottcher, Kenneth M. Bush, Lee Martin
Russell, Russell L. Sandidge, Craig M.
Stephens, and Anthony Smith have
become associated with the firm,

Berkowitz, Lefkovits, Isom &
Kushner, P.C. announces that Lisa
Wright Borden, Fern H. Singer and
Frances Heidt have joined the firm as
members. Laura E. Proctor, Jacquelyn
D. Smith, Erica L. Baldwin, Matthew
5. Geller, Nicole M. Rocco, Christopher
C. Haug, William Patton Hahn, Jason
C. Edwards, and Amy E. Davis have
joined the firm as associates,

Wolfe, Jones & Boswell announces
that Randall K. Gause and Behrouz K,
Rahmati have become associated with
the firm.

McDowell, Faulk & MeDowell, L.L.C.
announces that Jim T, Norman, 111 has
joined the firm as an associate.

Boardman, Carr & Weed, P.C.
announces that Philip F. Hutcheson
has joined the firm as shareholder.

Martinson & Beason, P.C. announces
that Elizabeth Beason Moore has
become a partner.

Capefl & Howard, P.C, announces
that David B, Byme, Jr. and Robert F.
Northcutt have joined the firm as share-
holders.

Helmsing, Leach, Herlong, Newman
& Rouse announces that Willlam R,
Lancaster has become a member of the
firm and that Leslie G. Weeks and
Louisa F. Long have become associated
with the firm.

Cabaniss, Johnston, Gardner, Dumas
& O'Neal annouces that Diane Babb

Maughan and Nikka Baugh Jordan have
become associates of the firm. m
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MEMORIALS

James Hughston Sharbutt

ames Hughston Sharbutt of Centreville departed this life
June 10, 2000, He was born in Vincent on August 31,
1917, He attended Vincent High School and received his law

degree from the University of Alabama School of Law in 1950,

Jimmy was in private practice al Sharbutt & Williams in
Childersburg until 1967, In addition to his private practice,
he was elected as delegate to the Democratic National
Convention in 1956,

Jimmy gerved Vineent as mayor from 1949—1967, Under
his leadership, the town received its first paved streets, fire
truck, patrol officers and patrol car, He established the city's
gas board, water board, housing authorily and industrial
development hboard, He was extremely committed to the town
and its people,

Fullan, Margaret Sparks
Birmingham
Admitted: 1953
Died: February 9, 2000

Lynne, Hon. Seybourn Harris
Birmingham
Admitted: 1930
Died: September 11, 2000

Mizell, Frank J., Jr.

Montgomery
Admitted: 1929
Died: April 18, 2000

McPherson, Billy Jack
Oneonla
Admitted: 1969
Died: August 31, 2000
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Morgan, Sara Posey
Andrews, North Carolina
Admitted: 1969
Died: August 31, 2000

Patton, David Uriah
Athens
Admitted: 1938
Died: March 1, 2000

Jimmy continued serving his profession as district attorney for
the 18th Judicial Circuit Court of Alabama, In 1970, he was elect-
ed circuit judge for the 18th Civcuit. Judde Sharbutt retived in
1980 ta care for his wife, Virginia, during her battle with cancer,

In addition to serving the law, he also served his fellow
man. Judge Sharbutt established the Sharbutt Scholarship at
the Universily of Montevallo, in honor of Virginia Sharbutt
and Sara Nell Sharbutt. He supported Vincent High School
football and band programs, Judge Sharbutt contributed lo
the Baptist Children's Home,

Judge Sharbutt is survived by his wife, Sara Nell Lightsey
Sharbutt, Centreville; two sisters, Helen Kirkland and Ann
Smith; and ten nieces and nephews, Memorials may be given
to the Sharbutt Scholarship at Montevalla,

Sheffield, Billy Joe
Dothan
Admitted: April 23, 1973
Died: September 8, 2000

Tanner, Robert Clyde
Tuscaloosa
Admitted: 1975
Died: July 21, 2000

Walton, William Morris
Birmingham
Admitted: 1950
Died: May 18, 1999

Young, Thomas Frederick, Sr.
Alexander City
Admitted: 1949

Died: August 23, 2000




11111 LecisLATIVE WRAP-UP

M By Robert L, McCurley, Jr.

T he Institute has eight major revisions under study.
Four are expected to be presented to the Alabama
Legislature on February 6, 2001 when the next Regular
Session convenes. These revisions are: Interstate Enforcement
of Domestic Violence Orders, Uniform Athlete Agents Act,
Revised UCC Article 9, and the Uniform Electronic
Transactions Act. This article will review the first two revi-
sions, Interstate Enforcement of Domestic Viclence Orders
and the Uniform Athlete Agents Act. January's article will
review Revised UCC Article 9 and the Uniform Electronic
Transactions Act.

Iinterstate Enforcement of Domestic Violence
Orders

This Act will provide a uniform effective system for enforce-
ment of domestic violence protection orders across state lines,
To facilitate the interstate enforcement of civil and of qualified
criminal domestic protection orders as stipulated is an impor-
tant provision of the 1994 Federal Violence Against Women's
Act, This full faith and credil provision directs states to honor
“valid" protection srders issued by other jurisdictions and Lo
treal those orders as if they were their own.

Although the Federal Violence Against Women's Acl provid-
ed protection and was national in scope, it left several impor-
tant questions unanswered and stales to their own discretion
as to how to set up procedures to effectively implement the
enforcement,

For example, the federal Act does not answer the question of
whether states are required Lo enforce provisions of foreign
orders that would not be authorized by the law of the enfore-
ing state. It is silent as to whether protected individuals seek-
ing enforcement of an order must register or file the order
with the enforcing slate before the action can be taken on
their behalf, Tt is also vague about whether custody and sup-
port orders are incloded,

In recent years some states have enacted their own enabling
legislation but these statutes vary greatly, both in method and
extent to which they will enforce foreign protection orders.
The new Act that the Institute is considering has two purpos-
es. It defines the meaning of full faith and credit in the con-
text of the enforcement of domestic violence protection orders
and it establishes uniform procedures for their effective inter-
state enforcement.

Under this Act;

» Courts must enforce the terms of protection orders of other
states as if they were their own, unless the order expires,
regardless of which state the victim has enlered.

Enforcing states must enforce all of the terms of the order,
even if the order provides reliefl that would he unavailable
under the laws of the enforcement jurisdiction,

Terms of orders that concern custody and visitation matters
are enforceable if issued for the purpose of proteclion.
Terms that concern support are not,

¢ Enforcement mechanisms musl be applied Lo orders issued
hefore the effective date of the Act.

The Act envisions that enforcement will require law enforce-
ment officers in enforcing states to rely on probable cause
judgments that a valid order has been violated, The law
enforcement officers, as well as other government agencies,
will be encouraged to rely on individual judgments based on
probable cause by the Acts inclusion of the broad immunily
provision prolecting agencies of the government acling in
good faith.

This Act, when passed by each state, will enable stales Lo
treat cases consistently and will fill the gap left in the federal
Act.

This committee is chaired by Drew Whitmire of
Birmingham.

Uniform Athlete Agents Act

In 1987 the Alabama Legislature established the “Alabama
Athletic Agents Regulatory Commission.” This Act provided
that no person could be an athletic agent in Alabama without
first registering with the Commission. It was subsequently
amended in 1994 to change the makeup of the Commission.
The Act was again amended to the current law in 1998 to add
additional requirements in the approved form of contracts
between the student athlete and the athietic agent and provide
criminal and civil penalties on the parties for failure to adhere
to the law,

At least 28 states have enacted statutes regulating athletic
agents. They vary in degree and do not conlain registralion
reciprocily. An athletic agent intending to do business in ¢ach
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slate is currently reguired to comply
with 28 different sets of requirements
for redistration and regulation. A uni-
form Act has been drafted to protect the
interest of student athletes and academ-
ic institutions by regulating the activi-
ties of athletic agents, This new Act,
under study by an Institute committee,
provides the following:

+ Reciprocity of redistration.

® Authorizes denial, suspension or revo-
cation of registrations based upen
similar actions in other states,

* Regulates the conduct of individuals
who contact student athletes for the
purpose of obtaining agency con-
tracts.

= Requires nolice Lo educational insti-
tutions when an agency contract is
signed by a studenl athlete.

* Provides a civil penalty for an educa-
tional institution damaged by the
conduct of an athlete agent or a stu-
dent athlete.

o [islablishes civil and eriminal penal-
ties for violation of the AclL.

This committee is chaired by Robert
Potts, president of the University of
Narth Alabama.

For more information concerning the
Institule or any of its projects, contact
Bob McCurley, director, Alabama Law
Institute, B O, Box 861425, Tuscaloosa,
35486-0013; fax (205) 34B-8411, phone
(205) 348-7411 or through the Institute's
Web sile, teevnr fawniaedeifali, [ |

Aobert L.
MoCuriay, Jy.
Aabert L
McCurlay, Jr s
the diractor of fha
MAabama Law
Irstitute ol e
Linlversity of
Alpbiama. e
racevad his
undiargraduilo
and law degroos from the University

umberiand School of Law

November

3 14" Annual Workers’ Compensation 1

Seminar, Birmingham

Birmingham

Looking for CLE information?

17 The Keys to Effective Trlal Advocacy 15
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ARBITRATION AGREEMENTS |
The Consumer’s Perspective Mﬁ?ﬁﬁ'_{'@‘? |
Advantages and disadvantages to the consumer of mandatory binding A(L_,_]ﬂ:_[}_‘-lﬂb
arbitration, including the definition of arbitration and an arbitration
agreement, the costs involved, what to expect in an arbitration and what The
consumers need to know in today’s marketplace Cunﬂumt‘l"ﬁ
 enertive
ALABAMA STATE BAR Perspectiy
Publications Order Form -.

The Alabama State Bar is pleased 1o make available 1o individual attormeys, firms and local bar asso- ALARAMA STATE BAR |
clations, at cost anly, a series of brochures on a variety of legal topics of interest to the general public, . |
Below is a current listing of public information brochures available from the Alabama State Bar for =

distribution by local bar associations, under established guidelines.

'Brochures |
To Serve the Public $10.00 per 100 Qty. $
...cdetalls of bar public service programs highlighted in the TO SERVE THE PUBLIC video presentation
Law As A Career $10.00 per 100 Qty, $
...opportunities and challenges of a law career today
Lawyers and Legal Fees $10.00 per 100 Qty. $
.2 summary of basic information on commen legal questions and procedures for the general public
Last Will & Testament $10.00 per 100 Qty. $
covers aspects of estate planning and the importance of haying a will
Legal Aspects of Divorce $10.00 per 100  Qty. $
...offers options and choices involved in divorce
Consumer Finance or “Buying on Time” $10.00 per 100  Quy. $
...outlines important considerations and provides advice on financial matters affecting the individual or family
Mediation...Another Method $10.00 per 100 Qty. $

for Resolving Disputes
Lprovides an overview of the mediation process in guestion-and-answer form

Arbitration Agreements $10.00 per 100 Qty. 1
..answers questions on arbitration from the consumer’s perspective
Acrylic Brochure Stand $5.00 each Qty. $

,..individual stand imprinted with individual, firm or bar association name for use at distribution polnts
One stand per brochure is recommended,

Name to imprint on stand:

Subtotal §
Mailing Address
Shipping & Handling $ 5.00

TOTAL $

Please remil CHECK OR MONEY ORDER MADE PAYABLE TO THE ALABAMA STATE BAR
for the amount listed on the TOTAL line and forward it with this order form to:
Susan Andres, Directar of Communications, Alabama State Bar, PO, Box 671, Montgomery, AL 36101
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Got Questions?

Isn't it great to know the Alabama State Bar's Web site, www.alabar.org, is now the one resource that
can provide you with the answers you need? The site is now “in-house,” enabling instant and constant
monitoring and updating of information.

At www.alabar.org, you'll get connected with the legal world-from international to national to state
and local sites.

At wwwaalabar.org, you'll find searchable OGC opinions, CLE calendar listings and an on-line directory.

At www.alabar.org, you'll be able to get information on publications, brochures, news releases and
Annual Meeting 2001, including on-line meeting registration.

At www.alabar.org, you'll get details on the newest ASB projects and programs, including the ASB
Roadshow's FREE CLE component.

...And there is more to come as www.alabar.org continues to add the features and services that you
tell us will help you most. So visit often and tell us what we can do for you!

We've got the answers.

V- N
ALABAMA STATE BAR

To Serve the Profession
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Judicial Award of Merit Nominations Due

The Board of Bar Commissioners of the Alabama State Bar will receive nominations for the state bar’s Judicial
Award of Merit through March 15, 2001. Nominations should be prepared and mailed to:

Keith B. Norman, secretary
Board of Bar Commissioners
Alabama State Bar

P.0. Box 671

Montgomery, AL 36101

The Judicial Award of Merit was established in 1987. The award is not necessarily an annual award. It must be
presented to a judge who s not retired, whether state or federal court, trial or appellate, wha is determined 1o have
contributed significantly to the administration of justice in Alabama. The recipient is presented with a crystal gavel
bearing the state bar seal and the year of presentation.

Nominations are considered by a three-member committee appointed by the president of the state bar, which then
makes a recommendation to the board of bar commissioners with respect to a nominee or whather the award should
be presented in any given year.

Nominations should include a detailed biographical profile of the nominee and a narrative outlining the significant
contribution(s) the nominee has made to the administration of justice. Nominations may be supparted with letters of
endorsement.

R
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more, For reservations, call your travel consultant, Avis at 1-800-698-5685, or
reserve your car onling al www.avis.com
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Geneva County

Established: 1868

The following continues a history
of Alabama's county courthouses—
their origins and some of the people
who contributed to their growth. If
you have any photographs of early
or present courthouses, please for-
ward them to: Samuel A. Rumore,
Jr., Miglionico & Rumore, 1230
Brown Marx Tower, Birmingham,
Alabama 35200,

BUILDING ALABAMA'S COURTHOUSES

By Samuel A, Rumore, Jr,

Cimera Counfy Courthiouse (front view)

C corovacouny )

Geneva County's history is filled with
unanswered questions, [t was estab-
lished during the Reconstruction-era as
Alabama's 64lh county, but whal was
Lthe reason for its ereation? The popular
view was Lhat the county was named for
Geneva, Switzerland. Recent research
casts doubt on thatl explanation. For
whom or what was it named? The coun-
ty was authorized by the legislature Lo
change its name. Who was the name-
sake for the proposed name change and
why did the confirmation election never
take place? Let us explore these puzzles
from the south Alabama pine forest,
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The Alabama legislature created
Geneva County on December 26, 1868,
[t was the 12th of 13 counties estab-
lished in the Reconstruction-era
between February 15, 1866 and
December 30, 1868, Land for the county
was Laken from Coffee, Dale and Henry
counties,

The area, dense with pine forests and
covered in “wiregrass,” was nol a partic-
ularly good choice for the creation of a
county. Many believed the soil was
unproductive. In fact, agriculture
experts considered the area only fil for
the pasturing of cattle and hogs. With a




population of less than 3,000, it con-
tained only scattered and isolated farms,
Transporlalion was poor and there was
the threal of unhealthy conditions,
including diseases such as malaria. With
such unlikely prospects for success, why
was Geneva County created?

The late 18605 was a time of political
confusion in Alabama. As always, there
were compeling interests between north
and south Alabama. Competition was
compounded by the era's Radical
Republican politics when freed blacks
were enfranchised and former
Confederates were disenfranchised.
Corrupt politicians bought and sold
votes and partisan factions vied for con-
trol of the legislature, Counties were
established, disestablished and re-estab-
lished based upon the whim of ever.
changing power brokers, The creation
of Geneva County was probahly based
on a political deal made when Black
Belt forces held sway to establish an
additional county in south Alabama.

The decision did have a practical ben-
efit because the citizens of this sparsely
populated area had felt removed from
their government. Many citizens lived
30 or more miles from their respective
county seals in Cofiee, Dale or Henry
county. Thus, the creation of Geneva
County provided convenience for ¢iti-
zens and opened the way for polential
development.

Growth in the area began in the
1870s and 1880s. Turpentine men from
the Carolinas and Georgia began "box-
ing" pine trees to obtain their “juice.”
Then the lumbermen came to cul the

forests, Later, farmers arrived, using fer-

tilizers to grow crops such as cotton,
corn and sugar cane, As the farmers
came into the county, businesses fol-
lowed and the populatien grew,

With commercial and population
growth, the railroads came to Geneva
County, Between 189¢ and 1900 the
population of the county almost dou-
bled. Also, with the coming of the rail-
roads, the value of land suddenly
increased from one cent per acre Lo 50
cents to $1.50, Some land values
reached the $5 to $10 range, Then they
climbed to the $25 to $50 level. As the
price grew, so did the population. By
1930, Geneva County had more than
30,000 people.

The first settlers in the area that
would become Geneva County had
arrived even before Alabama attained
statehood in 1819, They lived and trad-
ed with the Indians. One of the early
pioneers was Henry A. Yonge. Yonge is
the key to answering the question of
how Geneva got its pame,

Traditional historical sources state
that Henry Alexander Yonge was a
native of Geneva, Switzerland, He came
ta Alabama and early on attained some
prominence, The postal records reveal
that by 1835 he was the postmaster of
Abbeville in Henry County, These
sources state that he left Abbeville for a
trading post in Coffee County, By 1845
he was the postmaster of the lown of
Geneva in Coffee County, The natural
conclusion is that Geneva, Alubama wias
named for the famous European city of
Geneva, Switzerland. Sources ranging

Crnanny Cotnly Courthouse {1912-1966)

fram Thomas MeAdory Owen's 1921
History of Alabama to recent publica-
tions such as 1982's Alabama Place
Names and 1989's Place Names In
Alabama likewise credit Yonge with
naming the town for Geneva,
Switzerland,

[ 1987, the Geneva Woman's Club
published Geneva, Alabama—A History,
which confirms that Henry A Yonge
established a trading post near the con-
fluence of several streams, including
whiat are now called the Pea River, the
Choctawhalchee River and Double
Springs Creek, However, their research
asserts that Yonge was born in the
Bahamas in 1799, (Certain census
records indicate that he may have fuy-

Caeneva Counly Cotrthouse | 1965)
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nished information that he was born in
Florida in 1805). In any event, they
state that he lived in Florida as a child.
The authors alsc claim that he estab-
lished his trading post at the site of
Geneva sometime after 1819,

Meanwhile, in 1820, a young doctor
in New York State decided to experience
frontier life firsthand, He moved his
wife and four children to the area near
Eatonton, Georgia, Coincidenlally,
Henry Yonge had a half-brother, Walter
Yonge, who owned a plantation near
Eatonton, Sometime in 1824, Henry
visited Walter and during the visit he
broke his leg. The doctor who set the
leg was Dr. 1ddo Ellis, the man who had
come from New York to Georgia. Dr.,
Ellis had a young daughter, Mary, who
was 13 at the time. Henry and Mary fell
in love, and Henry asked the doctor for
permission to marry his daughter, The
doctor stated that they could get mar-
ried when Mary was 20,

Henry returned to his trading post
but kept his promise lo marry. The wed-
ding took place at Walter's home al
Eatonton on December 4, 1831, Henry
and his bride then returned to Alabama.
The rest of the story is that Dr. Ellis and
his family, including Mary, the wife of
Henry Yonge, came to the South from
the city of Geneva, New York. The
authors of the Woman's Club book
assert that Henry Yonge named the
place of his trading post “Geneva" in
honor of the former home of his new
bride. Further research will be required

Geneva County Conrthouse frear vfew, 1966)

in order to finally answer the question:
From whal place did Geneva, Alabama
actually get its name!?

Henry and Mary lived in Abbeville for a
few years. Henry was appointed the first
postmaster there in 1833, He had also
acquired significant land holdings and he
owned much of what would become
downtown Abbeville, including the court
square, Meanwhile, his brother, Walter,
became the first postmaster of Geneva,

receving his appointment in July 1840,
Henry and Mary later returned to
Geneva. He assumed the postmaster posi-
tion. in the 1850 census he was listed as
a merchant, age 45, born in Florida, with
a wife, age 38, born in New York, They
had seven children, ranging in age from
one to 16, Their eighth and last child was
born in Geneva in 1851,

Marv Yonge, the wife of the founder
of Geneva, died in 1865, She is buried

Crerevir Courtly Courthouse (skde view, 1966)




in the city cemetery at Abbeville. Henry
Yonge died in 1867. He is buried beside
her at the same cemetery in Abbeville,
During the next year, Geneva County
was formed and named for the town of
Geneva, which began as Henry Yonge's
trading post al the junction of the
rivers,

The rivers have plaved a significant
role in the history of Geneva, Henry
Yonge probably had some knowledge of
the potential for flioding because he
built his home on the high ground
south of the river junction. In 1864,
Geneva consisted of approximately 150
families. Extensive rains fell on
November 13 and 14 of that year, The
village was inundated by whal became
known as the "Lincoln Flood,” since he
was President at that time, The town
was almost washed away, Due to this
calamity, the site of Geneva was moved
approximately one-half mile north to
higher ground and away from the river
junction.

The Act which created Geneva County
on December 26, 1868 named seven
commissioners, These men were
Thomas H. Yarbrough, Daniel Fulford,
Daniel Miller, Asa Ray, William Hays, Ira
[, Albenson, and Jonas Bell, Their task
wis Lo organize the county. They estab-
lished voting places in the county and
conducted an election for all county
officers in June 1869, The commission-
ers levied a special tax to pay the pro
rata share of the debt acquired from
Coffee, Dale and Henry counties. The
Act establishing the county provided
that any pending lawsuit was to contin-
ue in the old county where it com-
menced unless the parties agreed to
remove the suil to the new county, and
that probate matters, including the
estate of a decedent who had resided
within the boundaries of the new coun-
ty, were to be removed to the new pro-
bate court upon proper petition being
filed.

The first grand jury for Geneva
County met in 1864, The county did not
have a courthouse at the time so the
jury sessions were convened in the local
school called the Academy, located at
the corner of Church and Academy
streets, The grand jury, under Judge J.
McCaleb Wiley, returned 21 indictmenlts
of which ten were for either hunting or
fishing on Sunday,

Gemeva County Courthouse (iR98)

The first courthouse in Genéeva
County was built in 1869, 1L was a
structure of undressed pine planks near
the edge of a grove of trees, where
South Academy intersects East
Magnolia today. The building was used
for two years until the county bought a
hotel building which had been con-
structed by Dr. Angus McKinnon. This
structure, located at the intersection of
Commerce and Magnolia, served as the
courthouse until a new brick edifice was
construcled on the same site,

On February 13, 1879, the legislature
authorized a change of name for the
county, Act Number 200 of the 1878-
1879 legislature would have changed

the name of Geneva County to Gordon
County. The Act required approval of
the name change by a local referendum.
However, the election Lo approve the
change never took place. Because Lthe
requirved referendum was not held, the
county retained the name Geneva,

Who was this "Gordon" for whom the
county was to be named? There are sev-
eral candidates. The first is Confederate
General John B, Gordon. He was a Civil
War hero and also involved in railvoads
after the war. Another prospecl was
Probate Judge Dan Gordon of nearby
Henry County, The town of Gordon in
present-day Houston Counly was named
for him. A third possibility for the
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honor was Alexander C. Gordon, He was
an early pioneer of the area who had
served in the Indian wars, was a general
of the militia, and spenl two years as a
state representative from Henry County
in 1836 and 1837, He led Lrocps from
the area in the Civil War., And from
1876 to 1879 he served as state senalor
for Coffee, Dale, Geneva and Henry
counties. It was not unprecedented for
the legislature af this time to name a
county for one of its own members.
Apparently whoever “Gordon" was, his
name had little appeal, hence no effort
was ever made to hold the referendum
election. Unanswered is the question of
why the name change referendum never
took place,

The first brick building constructed
us a courthouse in Geneva mysteriously
burned in March 1898, The fire
destroyed all of the county's records, It
has always been suspected that this five
was Lhe work of arsonists, In fact, two
women saw the courthouse burn and
reported that two men left the scene of
the blaze in a hurry. They stated that
one was tall and appeared to have a
weapon. The other was short and car-
ried a shiny object that looked like an
oil can. Many in the community
believed they knew who the suspects
were.

The bwo suspecls were never arrested
bul apparently the erime did not go
unpunished. Aiter the fire, the tall sus-
pect always carried a shotgun with him.
He was accidentally killed when his
shotgun discharged and he shot him-
sell, The short suspect died suddenly of
a heart attack. Soon after his death, his
father attempted to evict a woman from
some property that she rented,

She threatened Lo tell all she knew
ahout the courthouse fire if she were
evicled, The eviction proceedings
stoppe,

While a new courthouse was being
constructed, the Geneva County
Commission rented a vacant building
for the county. The renl was a mosl rea-
sonable $12 per vear in advance or $§2
per month. In April 1898, the commis-
stoners decided Lo pay the 312 rent,

The new brick courthouse was buill
al the corner of Commerce and Town,
The GenevaJournal newspaper began a
drive on May 21, 1898 to secure funds
for a clock in the tower of the new
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Geneva County Jail (1812-1968)

courthouse, Enough money was raised
by the newspaper to guarantee pavment
for the clock, which was ordered by the
Counly Commission,

The 1898 courthouse contained a
triple-arched entrance-way under a sec-
ond-floor balcony. This portico had four
fonic columns supporting a classical
pediment, Centered above the entrance
was an ornately-designed clock tower
with a platform, pediment, four clock
faces, dome, cupola, and finial,
Unfortunately, like its predecessor, this
building also burned. The fire took
place on the evening of January 21,
1911. As the firefighters fought the
inferno, the townspeople heard the
courthouse clock toll the time of 11
p.m. Shortly thereafter, the elock work-
ings crashed into the building below
and would keep time no more. Also, as
with the previous courthouse fire, this
fire was of suspicious origin, but no
indictments were ever issued,

The next Geneva courthouse was built
in 1912. P. M. Metcalf received the con-
tract to construct a new courthouse and
i new jail. The contracl price was
527,475 for the courthouse and $19,700
for the jail, The courthouse was built on
the site of its predecessor at the corner

of Commerce and Town. Il was of simi-
lar design bul larger, consisting of three
stories with a basemenlt, The building
also conlained a majestic clock tower
centered above the entrance-way,
However, the triple-arched entrance and
covered balcony of the former court-
house were replaced by a simple door-
way and small non-covered balcony,
Awnings were later placed on the build-
ing.

As previously mentioned, Geneva is
located near the confluence of two
rivers and a creek. A large floed
occurred in 1864, Other major floods
look place in 1916, 1925 and 1928. In
1929 Geneva suffered an unprecedented
two floods in one year. The first devas-
tating flood took place in March and it
was reported that this flood either dam
aged or destroved every business and
home in the town. The second flood
occurred less than six months later in
Seplember,

The constant flooding caused the
town leaders to seek federal assistance
for flood control. The mavor of Geneva
sent a telegram to President Hoover
who responded by saying that the
request would receive "most careful
attention.” The Corps of Engineers con-




ducted a study and concluded that a
flood control project was feasible.
Unfortunately, it took four vears, a new
administration in Washington, and the
efforts of Senator Hugo Black and
Senator John H. Bankhead, as well as
Representative Henry B. Steagall, to get
approval for the construction of a three-
mile long protective levee, These earth-
works were constructed to protect the
eastern and southern sides of the town
from future Mooding.

By the 1960s, the old 1912 court-
house needed repair, The Geneva
County Bar Association passed a strong
resolution stating that the courthouse
was "antiquated, its recording svstem
obsolete, and its office space and facili-
ties inadequate for the expedient admin-
istration of the affairs of the county. Ils
courtroom is unsanitary, unventilated,
and a menace Lo the health and comfort
of courl officials, jurors, parties, and
witnesses, thereby hindering and delay-
ing the administration of justice.” It was
further reported that in the past, rooms
had to be fumigated in the courthouse
because of fleas, mites and other pests.
The lawvers called for a two mill ad val-
orem tax beginning in 1962 for five
years, and a one mill ad valorem tax for
15 years Uhereafter Lo fund the bonds
that would be issued Lo pay for a new
facility,

N. L. Blaum Construction Company
and Sherlock, Smith and Adams, Inc.
Architects, received the contract for the
new Geneva County Courthouse, The
courthouse site was moved away from
the downtown area to the old elemen-
Lary school property, The new court-
house is a modern structure with a
ground floor for the jail and two upper
floors for courts and county offices. The
new courlthouse was opened in October
1965, The cost of this courthouse was
approximately $600,000,

In January1966, Geneva County auc-
tioned off its old courthouse, the county
jail, a county office building, and a strip
of land behind the old courthouse. The
county received $40,100. The old court-
house was demaolished in 1966. The old
jail was nol torn down until 1968,

The threat of Noeding continued Lo
plague Geneva, The rains and the flood
of March 1990 threatened the town
once again, The courthouse, located at
its present position, was not in immedi-

ate danger. However, City Hall was built
at the site of the former courthouse,
The 1930s-era levee still protected the
town. It developed leaks and a sinkhole
threatened to cause a major break. The
mayor of Geneva called for volunteers
and the National Guard to place sand-
bags and reinforce the levee.
Fortunately the levee held and Geneva
was spared. Mayor Herring was guoted
as saying, “This time, we had some
warning and we were able to pull
together. Because of that, 1 am sitting in
the City Hall today instead of paddling a
boat over the top of it, Next time, we
might not be so lucky. We need to make
sure there is no next time.” A new gques-
tion for Geneva County is, “How?” W

Sources: “The Counties of Geneva and
Colfee," Alabama Magazine, November
8, 1937, pages 12—16; articles, The
Montgomery Advertiser, December 3,
1961, January 18, 1963, December 14,
1963, April 16, 1965, October 5, 1965,
January 16, 1966, and May 23, 1966;
articles, The Birmingham News,
January 9, 1966 by John Lsbell, July 31,
1968 by Karol Fleming; “Courthouses
In Geneva County,” The Alebama
Lawyer, vol. 39, no. 3, July 1978, pages
407—410; Karol Fleming; A Geneva
County Album, Glimpses of the Past,
Geneva County Historical Society, 1987;
Geneva, Alabama—A History, The
Geneva Woman's Club, 1987; article,
The Birmingham Post-Herald,
Thursday, March 22, 1990, pages Al and
A3,
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By J. Anthony McLain, general counsel

If All Your
Friends (?
Could See
You Now

J. Anthony MeclLain
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he reflection in the mirror really is

you. Do you like what you see?
Published survey resulls continue to
demonstrate a growing dissatisfaction
among lawyers who are disenchanted
with their chosen profession. We pos-
sess the privilege of being a self-polic-
ing profession and should strive Lo
retain that right,

In an effort to familiarize the mem-
bership of the bar with the overall
process of discipline a look al our system,
its results, and how upcoming changes
may further enhance our discipling
processes, are discussed below,

How Bar Complaints are Filed

We presently have some 14,000
lawyers licensed to practice in Alabama,
In 1999, the Disciplinary Commission
reviewed 1.516 complaints which were
filed against Alabama attorneys. The
majorily of those complaints were filed
hy disgruntled clients. Some complaints
were filed by judges, some filed by
opposing counsel, and some were
received anonymously, or based upon
newspaper articles, court orders or
opinions, and the like,

The Office of General Counsel has for-
mulated a screening process, an intial
"nrobable cause” review, of all complaints
to determine if a full investigation is
necessary. The results of this screening
procedure have resulted in more than
half of all complaints filed being screened
oul during the initial review phase.

What to Do When You Get
that Letter

If you are one of the unfortunate
"respondent attorneys,” the best advice
is to cooperate and be prompt 17 doing
s0. Numerous reprimands are being
administered to fawyers who refuse or
fail to cooperate with attempts to inves-
tigate bar complaints filed against

them, which refusal or failure, in and of
itself, is a violation of Rule B,1(h),
Alabarma Rules of Professional Conduct,

Be thorough and forthright in your
written response, and provide any docu-
mentation that is supportive of your
response. In a significant number of
cases, Lthe complaint is dismissed due to
the detailed and comprehensive initial
respanse of the lawyer,

If there are third-party witnesses who
may provide corroborating information,
supply their names, addresses and tele-
phone numbers, This can reduce the
lime and effort expended by the respon-
dent attorney in having te deal with the
disciplinary process.

Lastly, don't attack the process or
those who attempt to enforce the rules.
In a large number of investigations, the
respondent attorney’s less than profes-
sional attitude toward investigators
looking into the matter further exacer-
bates an already unpleasant situation.
Demenstrating professionalism and
cooperation better serves the lawyer
who is subject to such an investigation,

Just Who is Big Brother/Sister?

Pursuant to the Alabarma Rules of
Disciplinary Procedure, investigation of
a complaint is conducted by the Office
of Geoeral Counsel or a local grievance
committee, There are presently eighl
local grievance commillees: Birmingham,
Mobile, Montgomery, Tuscaloosa,
Huntsville/Madison, Houston, Talladega,
and Baldwin. Once the investigation is
completed, a report and recommendation
from the Office of General Counsel or the
local grievance commiltee is submitted
to the Disciplinary Commission which
determines the final disposition of the
complaint. The Disciplinary Commission
consists of four bar commissioners
who are elected from that body for
three-year terms,




The Disciplinary Commission can
order: (1) dismissal of the complaint;
{2) a private reprimand; (3) a public
reprimand withoul general publication;
{4} a public reprimand wilh general
publication; or (5) formal charges. If the
Disciplinary Commission determines that
the lawyer should receive a reprimand,
privale or public, the lawyer may request
that formal charges be filed and a hearing
held thereon.

Hearings are conducted before a
Disciplinary Board. Pursuant to new rules
of procedure adopted by the Alabama
Supreme Court, effective August 1,
2000, there will be six such boards con-
sisting of six members, a disciplinary
hearing olficer, four bar commissioners,
and a layperson. The new rules provide
for the appointment of the six discipli-
nary hearing officers who shall guide
and superintend the disciplinary pro-
ceedings of the Disciplinary Board.

I & lawyer is found guilty of miscon-
duct, he or she may appeal to the
newly-created Board of Disciplinary
Appeals which will be composed of five
lawyers appointed by the Board of Bar
Commissioners. Appeals from a decision
of the Board of Disciplinary Appeals shall
lie with the Alabarra Supreme Court,

What If | Just Tell a Little
White Lie?

The new rules will also create a Pre-
discipline Diversion Program conducted
by the Pre-discipline Diversion Board
which will consist of seven members:
four lawvers and three laypersons, Cases
which otherwise could be disposed of
wilh a public reprimand with general
publication or lesser sanchion shall be eli-
dible for diversion, A lawyer who has pre-
viously been disciplined or who has previ-
pusly participated in the diversion pro-
gram shall not be eligible for diversion,

Can the Lawyer Being
investigated Talk to the
Complainant?

The best solution in all cases would
he for the complainant and the lawyer
to work out their underlying problem,
especially if the complainant is a client,
In those instances where the client may
have retained new counsel, the lawyer
who is the subject of the grievance
should be aware of the "no-conlacl”
provision concerning communication

with a represented party, Additionally,
the rules prohibit a lawyer from making
an agreement prospectively limiting his
liability to a client for malpractice
unless permitted by law and the client
is independently represented, Obviously,
the lawyer should not coerce the com-
plainant into withdrawing the complaint
or otherwise impede the investigative
process through impreper influence

or actions,

The rules recognize the possibility of
such influence, and specifically declare
that disciplinary proceedings shall not
necessarily be abated because of unwill-
ingness or neglect of the complainant
to sign a complaint or cooperate in the
investigation or prosecution of a charge,
settlement or compromise between the
complainant and the lawyer, or because
of restitution by the lawyer,

Gruesome Statistics

Of the 1,516 bar complaints filed in
1999, 1,285 were screened out. OF the
lawyers disciplined in 1999, 57 received
private reprimands, 16 received public
reprimands without gereral publication,
11 received public reprimands with
general publication, 20 were suspended,
and six were disharred,

Theretfore, while the overall number
of complaints filed seems substanbial in
view of the number of licensed lawvers
in the state, only a small percentage of
the complaints resulted in any actual
discipline, More than 90 percent of the
complaints were found to be without
merit and no lawyer misconduct involved,

Consistency, Consistency,
Consistency

For the system of self-palicing Lo con-
tinue, there must be uniform, consis-
lent discipline of those lawyers who vio-
lated the rules of conduct. What one
reads in The Alabama Lawwyer in lerms
of lawyer discipline is obviously a shorl
synopsis of the case. Prior disciplinary
history of the lawyer, mitigating factors,
and other elements or facts of each case
are notl always included in the public
nolices of lawyer discipline.

The result is that many who read the
discipline report contained in each edi-
tion of The Alabarma Lawyer are gelling
only a portion of the total facts and cir-
cumslances involved in each discipline
case. Taken in this limited context, some

may conclude that the discipline being
meled oul to lawyers is inconsistent.

The recent rules changes adopled by
the Alabama Supreme Courl are
designed to eliminate any possible
inconsistent concerns, and establish a
refined, uniform approach to the disci-
plinary process. Pretrial conlerences,
plea deadlines and negotiation cut-offs
will eliminate most delays and create a
defined structure and hearings calendar
within which prosecution of complaints
will oecur.

If a lawyer is found guilty of violating
the rules of conduct, a detailed report of
the findings of the Disciplinary Board
will be prepared. This information will
beceme a part of the bar's disciplinary
database, and will serve as the source
for publicizing of the misconduct, both
in the media, and upon inquiry, Lo the
public. Eventually, the information will
contain sufficient detail to allow more
uniform discipline, and continued
assurances of due process and equal
protection in all discipline cases,

Did You See What | Saw?

Rule 8.3, Ala, B.RC., requires that a
lawyer possessing unprivileged knowl-
edge of a violation of Rule 8.4 {(miscon-
duct) shall report such knowledge to a
tribunal or other authority empowered
Lo investigate or act upon such violation,
An increasing number of lawyers and
judges are bringing to the atlention of
the Disciplinary Commission instances
of lawyer misconduct, For the system
to be accountable to the public, those
governed by the system musl be respon-
sible to the rules, even when such
requires the reporting of another lawver
to the court or the bar,

While some continue Lo question the
reporting requirement of Ruie 8.3,
those who understand that such is
essential to maintaining the right to
self-police comply with the rule and
thereby eliminate further misconduct
by the offending lawyer, and possible
future harm to chients and the public.

The privilege of practicing law carries
with it significant respoensibilities, nol
the least of which is a commitment to
both the substantive rules which govern
our conduct, bul also a willingness to
participate as a bar commissioner, a
disciplinary board panel member or a
complainant. (]
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is 10] degrees. Ms. Adams' is sitting

on her front porch as [ drive up.
She rises to greet me with both arms
outstretched and a huge smile. “We'll
just sit on the porch since it's so hot,”
she says. Throughout our visit I notice
that there is no air conditioning in the
house, only a few fans in small, open
windows, The wooden shingle house is
tiny but the porch is big, shaded and
decorated with plants, some real and
some not, White bricks are laid neatly
along the edge of the porch, Bright
pink, plastic lamingos stand in two pots
al the top of the steps leading Lo the
porch, Ms, Adams tells me she is 67
vears old, She is the liveliest, most viva-
cious 67-year-old [ have ever met, in or
out of 101°,

We talk about the Internal Revenue
Service. "My granddaughter, Sarah,’
she's 12 now. She's been living with me
since she was six months old, A few
years ago | started getting letters from
the IRS saying | owed them thousands
of dollars "cause of Sarah, | got a letter
two times a month. 1 thought, they're
going lo have to put me in jail because |

I t is late June in Montgomery and it

By Professor
)
)

didn’t have the money to pay that.” Ms,
Adams heard that Legal Services might
be able to help her. She visited Legal
Services and was told that they would
put her in touch with an attorney who
could help her. That is how Ms, Adams
became a client of Henry H. (Hank)
Hutchinson, a tax expert, partner at
Capeil & Howard, P.C. of Montgomery
and volunteer with the Alabama State
Bar's Volunteer Lawyers Program (VLP),

Once Mr. Hutchinson agreed to serve
as Ms, Adams’s attorney, she would stop
by to see him every time she got a letter
from the IRS, “Those letters worried her
to death,” Mr, Hutchinson explained,
Ms, Adams agreed: "1 don't like to talk
on the telephone because | get con-
fused. So every Lime 1 gol a letter, |
would stop by and see Mr. Hutchinson.
He was always there, Always ready to
see me, He was just the best.”

Hank Hutchinson took on Ms.
Adams's case in September 1998, One
and a half years later, after 19 confer-
ences with Ms. Adams, her daughter,
her son, and IRS personnel, two peti-
tions to the United States Tax Court, 17
letters to the IRS—many with attach-

ments, a several-inches-thick file, and
over 50 billable hours, the matter was
resolved. Ms. Adams owed nothing. The
IRS had made a mistake.

For 25 years, Ms. Adams has worked
atl the Days Inn (and ils predecessor),
doing laundry. She separates sheets
from towels, and washes, dries and folds
everything, There is no air conditioning
in the laundry area. Currently, she
earns $600 per month, During the years
she cared for Sarah, Ms, Adams claimed
a low-income eredit and listed her
granddaughter, Sarah, as a dependent.
“And properly so," according to Mr.
Hutchinson, Apparently, as some point,
Sarah's father, who had never paid child
support, also listed Sarah as a depen-
dent. The IRS responded by disallowing
Ms. Adams’s claim of Sarah and
demanding payment to the IRS of
almost $2,500 for each of the tax years
1995, 1996, 1997 and 1998, plus inter-
est and taxes totaling in excess of
$15,000, In addition, the IRS withheld a
refund payable to Ms. Adams for 1999,

Despite the fact that Mr, Hutchinson
was able to document, through receipts
retained by Ms, Adams and an affidavit

yr—




supplied by Sarah's uncle, that Ms,
Adams had provided full care for Sarah,
the [RS persisted in its demands. The
IRS continued to challenge Ms. Adams's
position with respect to some tax years,
even after it had agreed that she owed
no tax with respect to the two years
before the Tax Court. At one point dur-
ing the many letters and attempts hy
Mr. Hulchinson Lo resolve the matlter,
Ms. Adams received notice that the IRS
was placing a lien on her house if she
did not pay $3,287 immediately, Finally,
Mr. Hutchinson contacted Senator Jelf
Sessions. Mr, Hutchinson explained, “l
don't know if that helped, bul within &
couple of weeks, the IRS conceded that
all tax years were resolved and no defi-
ciencies were payable by Ms, Adams.” In
addition, Ms. Adams received her full
1999 tax refund, which was withheld
pending resolution of the dispute
regarding the previous years,

Mr. Hutchinson repeatedly explained
to the IRS that, “Ms, [Adams] has been
extremely inconvenienced by the IRS"
and “she has answered questions and
provided information to the IRS regard-
ing these matters ad nauseam. .. Ms,
[Adams), for justifiable reasons, is very
frustrated by the lack of resolution in
her case.” Ms. Adams is more colorful:
“Dogl 1 don't know what is wrong with
those folks, Most folks are just as good
as you let them be, But net everyone.
Not the IRS."

As a single parent, working in a motel
laundry for $600 a month, Ms, Adams
has raised seven children, She has 11
grandchildren and three greal-grandchil-
dren. Besides Sarah and Sarah's mother,
who live with Ms, Adams, her other chil-
dren, grandchildren and great-grandchil-
dren are in and out of her house “all the
time.” AL 67, Ms, Adams still works six
days a week. She smiles: “1 love going to
work. They are so nice there. And, | can
gel some peace and gquiet.”

Why did Hank Hutchinson sign up
with the Volunteer Lawyers Program?
“It's just the right thing to do." What
does Ms, Adams think of Mr,
Hutchinson? “I've been through a lot.
Bul the Lord's been good to me. He
sent me Mr. Hutchinson.” ]

Endnotes
1. A paaudonym
2. A paaudonym

3. The Volunleer Lawyers Program (VLP) began
siatowite in Alatama in 1881, Modeled after tha
highly succoasiul Mobile Bar Associntion VLP, il
provides o way for lawyers in Alabamn 1o halp
thair communitios, Atlormeys anioll in the program

by agrasing to pravide up 10 20 hours, por yoar,
ol lree lagal sarvics to poor allizona of Alabama
Canaa aro ralermad to the VLP Irom Legal
Saervicon oflicas around the state. Balore referral,
the casds are screened lor menl and comglaxity
(sach casa should bo resohvabie in 20 hours or
lens) and tha potential chan is scraned lor
income sligiilily (must live at 125 percont of
povarty lival, currantly $1,776 monthly, for a
hounehold of lour)

T he most difficult pn)lulems require the

most innovakive responSses. wien e s o i b

koo, & tiniegue apyeosach niakes al the dilfrrence. Missnsips Villey Tinke veapronds. With indepths kinomberge

1o sepve vour local needs instantly. Streagth o offor naional resources sl reserves immedmiely,

Flesibbity 1o chiange with your business reselily. Calb s tocy, 4

?

1SSISSIPPL VALLEY TITLE
v, .+ INSURANCE COMPANY

1-BH-R4 5-DORE, wuww.myvil.com
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ttorneys’ Advantage Professlional

Liability Insurance offers broad
coverage,..up to $10 million in lmils,
Program benelits include:

e Firat Dollayr Defense

* Clalms Expense in Addition to
Liability Limits

* Risk Managoment Program
* Full Prior Acts Coverage Available

Bosl of all, ity underwrittan by TIG Insurance
Corpany, A M. Beat raled "A" (Exoellent), X1,

PLI Professional Liability

Insurance, Inc,

If you're not insured with the Attorneys’
Advantage Professional Liability Insurance Program...
you should object to your current inaurer

on the following grounds:

1. You may be paying too much for your
liability coverage.

2. You may not have the broad coverage
you really need.

Dem't delay! Far mora
information, including
a ne-obligation
quotation, call today,
Plus you'll recelve p
frea copy of The
Givartor Hour,

the newsletter for
Attorneys’ Adventago
inaureds that containg
ukeful, practical
Information on ways
to manage rigk in your practice.
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Professional Lisbillty Insurance, Inc.
200 Delnware Avenue - PO, Box 2289
Wilmington, DE 19888

1-800-441-9385

Fax: 1-B00-718-3411
www.zutz-pll.oom/lawyers.htm!
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Lawyers Can Save Lives Without
Going to Medical School

By Sandra Vinik
and Jack Carney

ne of the most pressing medical and
05061'01 concerns facing this nation is the
shortage of organ donors. In Alabama, 737
people were on organ waiting lists as of
January 1, 1999, while there are more than
60,000 people awaiting transplants elsewhere

in the United States.’

Kach year, increasing numbers of
Americans die because they are unable
to obtain an organ transplant, Lawyers,
who are involved in estate planning,
have the opportunity and a moral duty
to raise the issue with their clients.

Generally, people are in denial about
their own mortality and avoid subjects
connected with death, As a result, the
public has unfounded fears and unan-
swered questions aboul organ donation,
Attorneys and estate planners can
increase awareness about organ dona-
tion through client counseling, since
estate planners routinely discuss death
and living wills with their clients. The
American Bar Associalion encourages
attorneys to discuss the issue of organ
donation during personal planning con-
ferences with their chents.

The Alabama Rules of Professional
Conduct permil an attorney to discuss
organ donation with his or her clients,
First, an attorney rendering advice can
refer "not only to law but to other con-
siderations such as moral, economic,
social and political factors, that may be
relevant to the client's situation.” Ala, R.
. Con. 2.1, Discussion regarding donating
one'’s organs is certainly a moral and
social decision that is relevant to death
and estate planning. The rules also pro-
vide that an attorney should explain a
matter in such a way that the client will
be able to make informed decisions
regarding the representation, Ala. R. P,
Con. L4(b). The attorney's role is nol to
increase organ donation, but should be
viewed as part of a lawver's duty to pro-
vide a client with complete and accurate
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FOCUS ON WHAT'S
REALLY IMPORTANT
IN YOUR REAL
ESTATE APPRAISER,

KNOWLEDGE.
EXPERIENCE.
INTEGRITY.

Maximizing the return on real astate
investmonts for buyers, sellers and
lenders requires sound judgment and
risk management expeartise,

Ona of the bost ways to succead
I8 to Inaist on a valuation axport
who's a membaer of the Appraisal
Institute, the world's most trusted
authority on real estate appraisal.
You'll recognize our membaers by the
designations aher their names —
Mal, SRPA, SAA,

Standing bshind these letters are
Superior Knowledge, Documanted
Experiances, Uncompromising Integrity.

Mambers of the Appraisal
Institute carry this high degroa
of prolessionalism with their
designations. You should requira
it for your financial protection
and poace of mind.

AN

APPRAISAL
INSTITUTE®

For tha namaes of designated appraisers
ar for more informntion an the Alabama
Chapter of the Appralsal Inatitute,

aall 205-668-1710, fax 2056691720,
w-mail msalchapt@aol.com or viail
weww ninlsbama com

information about the issue.” It 1s
important to educate s client regarding
organ donation. Failure to discuss the
isstie with the client may prevent the
removal and donation of the ergan,
even Lhough that may have been the
decedent’s wish,!

Alabama has adopted the Uniform
Anatomical and Gift Act, which per-
mits anyone of sound mind over
18 years to donate all or part of
his body, Ala. Code 1975 §22-
19-42(a). Certain family mem-
bers, in order of priority, may
also donate the decedent’s
organs, §22-19-42(b). Family
members may make the gift in
writing or even by telegraph,
recorded telephonic or record-
ed message. §22-19-44(a).
However, the statute also
allows specified classes of
family members to veto
the giit. Ala. Code
1975 §22-19-42(d).
The donation of
organs may be
incorporated in the
deceased's will and the
gift becomes effective
upon death without wait-
ing for prabate. In addilion,
the gift is still valid if the will is later
found to be invalid. Ala. Code 1975 §22-
19-44(a). The gift can also be made by any
other document, including a card, but the
donors must sign in the presence of two
witnesses, If the donor is unable to sign,
the document may be signed for him at
his direction and in his presence and in
the presence of two wilnesses, who must
sign the document in his presence, The
Alabama Organ Center’ and the Alabama
Eye Bank® have drafted sensitive
hrochures which are informative and

s ©

The gift may be made to a specified
donee. If the specified donee is not avail-
able at the time and place of death, the
altending physician may accept the organ
(unless the donor has expressly desirved
otherwise). The donee physician may not

participate in the procedures of
removal or transportation, Ala.
Code 1975 §22-19-44(b).
The gift of an organ is the
gift of life and the need for
organ donation in Alabama
and the United States is
increasing, Lawyers are in a
unique position to disseminate
information and educate their
clients, It is the logical time to
do so when the client is
addressing his or her own
death. If lawyers across the
state can overcome their
inhibitions in regards to
organ donation, then
nol only will those on
waiting lists in

Alabama benefit, but

50, too, will those
countless people across
the country who are in
need of a life-giving gift. W

Endnotes

i. Garome, John, “Chilaren Tal of heed lor
Transpiani Donoms,” The Eimingham Miwa, April
B, 1068, at 1A, 2A.
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necessary information and comply with Birmingham, AL 35200
the law. (800) 4237811
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WAR STORIES

The Alabama Lawyer asked our readers to contribute “war stories,” humorous tales and
anecdotes about Alabama lawyers and judges, to be published in upcoming issues of the
magazine. The first installment appeared in the September issue. Here are some more!

il rior to his service on the Alabama Supreme
Court, Justice Terry L. Bults served as a circuil
judge in Pike and Coffee counties for 20 years,

With all the attorneys crowded around the bench, Judge

Butts was calling the criminal court docket for trial. When

Judge Butts called one case for trial, the attorney stated,

‘Judge, if I could talk any sense into my client, he would

plead guilty.! Whereupon, Judge Butts replied, ‘'If you

could talk any sense into your client, he'd want a different
lawyer," All of the atlorneys convulsed into laughter.”

i jury convicted a two-time felon of forgery of sev-
Aural checks. Upon his senténcing hearing, Judge
Butts sentenced the now three-time felon to hife
imprisonment,
“As the defendant was being led from the sentencing
hench, anather convicled felon was being brought forward
for sentencing, As they passed each other within earshot

Free Report Shows Lawyers
How to Get More Clients

Calit.—Why do some
luwyers get rich while others
struggle to pay their bills?

The answer, according 1o
attorney, David M. Ward, has
nothing o do  with talent,
education, hard work, or even
luck.

“The lawyers who make the
big money are not necessarily
better lawyers,” he says, “They
have simply learned how to
market their services,"

A successful sole
practitioner who once struggled
to aitrnct clients, Ward credits
his tumaround w o refersal
marketing system he developed
SIX years ngo.

“1 went from dead broke and
drowning in debt to earning
$300,000 a year, pracrically
overnight," he says,

Most  lawyers depend on
referrals, he notes, bul not one
in 100 uses a reforral sysiem,

“Withoul a system, referrals

are unpredictable, You may get
new clients this month, you may
not," he says,

A referral  system, Ward
says, can bring in a sicady
stream of new cliems, month
alter month, year after year.

“It feels greal to come o the
oflice every day knowing the
phone  will ring and  new
business will be on the line.”

Ward has taught his referrnl
system 1o over 2,500 lawyers
waorldwide, and has written n
new report, “How To Get
More Clients In A Month
Thun You Now Get All
Year!™ which reveals how any
lawyer can use this system o
gel more cliens and incrense
their income,

Alabama lawyers cun get a
FREE copy ol this report by
colling 1-800-562-4627, n 24-
hour free recorded message, or
visiting Ward's  web  site,
htip:/fwww.davidward.com

of Judge Butts, the approaching felon asked the just-sen-
tenced felon, "Hey, what did you get?' The just-sentenced
felon turned back to Judge Bults and said in a loud voice,
"The s.0.b, just gave me life for writing a bad check.'
“The district attorney spoke up and asked Judge Butts,
‘Judge, are you going to let him get away with that?'
Judge Butts replied, 'l just sentenced him te life; 1 don't
think five more davs for contempt will impress him."™

1 udge Butts once sentenced a convicted felon to 99
years in prison for first degree rape. The angered
felon jumped up, took a menacing step toward

Judge Butts, angrily thrust out his finger, and in a threat-

ening tone said, 'I'm going lo remember you and T'll be

back," whereupon Judge Bults replied, "Well, it won't be
next week.™

—NJ., Cervera, Cervera, Ralph & Buits, Troy
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ursuant to its rule-making authority, the Alabama

Supreme Court has recently promulgated several

amendments to the Alabama Rules of Appellate
Procedure, Ala, Const, of 190], amend, 328, § 6.11, These
amendments are extensive and will affect every lawver's
appellate practice. The amended rules are published in the
volumes of the Southern Reporter that contain Alabama cases
from 753 So, 2d (rules 3, 4, 10, 21 and 35) and 755 S0, 2d
(rules 39 and 40}, The following is a short summary of what
every lawyer should know relating Lo the recent amendments:

Rule 39. Petitions for Writ of Certiorarl—
Review of Decisions of
Courts of Appeal—Civil

An amendment was approved
that completely revises Rule 39
with respect to certiorari prac-
Lice in civil cases.' Less than
ten years ago, many litiga-
Lors never practiced before
Lthe intermediate courts of
appeals and never found it
necessary o ulilize certio-
rart practice. The types of
cases they handled were
always appealed directly Lo
the Alabama Supreme Court.
However, things have
changed since the jurisdic-
tional amount of the court
of civil appeals was raised
and the Alabama Supreme
", Cotirl can now transfer
cerlain cases thal are
within its original appellate
jurisdiction to the courl of civil
appeals, Ala, Code, 1975 § 12-2-7. As a
result, lawyers are now faced more
frequently with the challenge of
obtaining review by way of certiorari.
\ '\:\\:\” | However, there were also several pro-

NI cedural hurdles that had to be jumped
\ through in order Lo oblain certiorari
review. More often than not, the procedural
hurdles became pitfalls because of a basic
misunderstanding of the rules, See £x
parte Save Our Streams, Inc., 541 So. 2d
549 (Ala. 1988). Through the amendment to Rule 39, the
courl has attempted to simplify the certiorari process.

Under the old Rule, in erder Lo place a case in the proper
posture Lo file a petition for writ of certiorari in the Alabama
Supreme Court, one first must have filed an application for
rehearing in the court of civil appeals. Under the new Rule,
an application for rehearing 15 no longer a jurisdictional pre-
requisile for certiorari review by the supreme courl. Ala, R,

App. P 39(b)(1). In most cases, the los-
\x%\ ing party never really took seri-

ously anv application for

rehearing that was filed in the court of civil appeals. The
application for rehearing was merely filed because it was a
jurisdictional prerequisite. The amendment should eliminate
a time-consuming and expensive step in obtaining cerliorari
review, It should also lead Lo higher quality applications for
rehearing that are filed in the court of civil appeals,

The amended Rule also totally altered the form in which a
petition for writ of certiorard is to be filed. Ala. R. App. P
39(d), as amended, provides, in pertinent part:

(d}) Form of Petition. The petition shall be on letter-size
paper, and the color of the cover of the brief filed
with the petition or filed in response shall be as
described in Rule 32(a)(3). The petition shall contain:

(1} The style of the case, the name of the petition-
er, Lhe circuil court from which the cause is on
appeal, and the name of the court of appeals Lo
which the petition for certiorari is divected;

(2} The date of the decision sought to be reviewed
and, if an application for rehearing was filed,
the date of the order overruling the application
for rehearing,

(3) A concise statement of Lhe grounds,
39¢a)1){A)-(E), supra, on which the petition is
based—and in a death-penalty case a slatement
in accordance with 39(a)(2)(A} and (B)—pro-
vided that;

{A} When subparagraph (a){1)(D) is the
ground for the petition, the petitioner
must quote that part of the opinion of the
courl of appeals and that part of the prior
decision the petitioner alleges are in con-
flict; or

(B} Where it is not feasible to quote that part
of the opinion of the court of appeals
cither because no wording in the opinion
clearly shows the conflict or because no
opinion was issued, the petition shall state
specifically and with particularity how the
decision conflicts with a prior decision;

{4) A copy of the opinion or the unpublished mem-
orandum of the court of appeals, attached Lo
the petition as an exhibit; and

(5) A statement of the facts, if a party is not satisfied
with the facts stated in the opinion or the
unpublished memorandum of the court of
appeals, or if the court of appeals issued a “no-
opinion” decision pursuant to Rule 53, The slate-
ment of lacts shall not be incorporated or adopt-
ed by reference from any other document,
including the party's brief in support of the peti-
Lion,

Ala. R, App. B 39(d).

The amended Rule clarifies what must be set forth in the
petition when the ground relied upon for review is the “con-
flict" ground, The conflict ground is the most commonly
asserled ground for certiorari review, The old Rule required
that the petitioner must either quote that part of the court nf
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civil appeals’ opinion and that part of the prior case alleged to
be in conflict or to state specifically and with particularity
where the decision was in conflict. It was difficult to quote
any conflict when the court of civil appeals issued a no-opin-
ion decision. The amendment now makes clear that where it
is not feasible to quote part of the court of civil appeals’ opin-
ion, the petition shall state specifically and with particularity
how the court of civil appeals’ decision conflicts with a prior
decision. Ala. R. App. P 39(d)(3).

The amended Rule's requirements with respect to the state-
ment of facts varies depending on whether the petitioner filed
an application for rehearing in the court of civil appeals and
whether the court of appeals issued an opinion or an unpub-
lished memorandum. Ala. R. App. P. 39(d)(5). This amend-
ment changes the former practice under Rule 39(k) of attach-
ing to the petition for wril of certiorari a copy of the Rule
39(k) motion to adopt a corrected or proposed statement of
facts filed with the court of appeals. There still may be
instances in which an attorney would want to file an applica-
tion for rehearing in the court of civil appeals. However, if an
application for rehearing is filed with the court of civil
appeals, the party shall put in the petition lor writ of certio-
rari the statement of facts presented to the court of appeals in
the application for rehearing and shall verify that the state-

|
Stress Management
Comes Back to the Bar

Dr. Amiram Elwork, director of the Law-Psychology
Graduate Program at Widener University, retumns to the
Alabama State Bar on Friday, December 8. He will present
the highly acclaimed four-hour CLE program, “Stress
Management for Lawyers: Achleving Personal &
Professional Satisfaction In the Practice of Law," designed to
help lawyers manage thelr time and practice more efficient-
ly, balance thelr professional and personal lives, and more.

For more information or to register, call
Sandra Clements at (334) 269-1515, ext. 302.
The seminar is sponsored by
the ASB Law Office Management Assistance Program,

the Lawyer Assistance Program, the Volunteer Lawyers Program
and the Lawyer Referral Service.

ment of facts is a verbalim copy of the statement presented Lo
the court of appeals in the application for rehearing.? I the
petitioner does not file an application for rehearing, then the
petitioner may present to the supreme court his own state-
ment of facts with references to the pertinent portions of the
clerk’s record and the reporter's transcript, Ala, R, App. P.
39(d)(5)(C). A statemenl of facts is not to be included in the
brief. It must appear in the petition itself. The amendment
essentially eliminated the necessity for filing an application
for rehearing and the old Rule 39(k) requirements thal were
so fatal to many certiorari petitions.

Finally, the amendment clarifies the briefing schedule on pre-
liminary review and in the event certiorari review is granted. Ala.
R. App. P 39(f). The petitioner's brief shall accompany the peti-
tion for the writ of certiorari or shall be attached to the petition.
The brief must contain all arguments in support of the petition
that the petitioner intends to present, including those argu-
ments that the court will consider if certiorari review is granted.
In other words, the petitioner should argue in his brief the rea-
sons why certiorari should be granted and the merits of his case.
Within 14 days thereafter, the respondent may file an initial brief
limited solely Lo the issue of whether any of the grounds autho-
rizes the issuance of the writ, Ala. R, App. P. 39(D(2}, No addi-
tional briefs will be required of the petitioner, although the peti-
tioner may file a reply brief within 14 days after the respondent's
brief is filed, If the court issues the writ, the respondent may file
within 14 days a subsequent reply brief addressed to the suhstan-
tive issues presented for review on the petition for writ of certio-
rari. Ala. R App. P. 39(h)(1). The petitioner may then file a brief
in response o the respondent's reply brief within 14 days,

Criminal

The amended Rule changes the standard for certiorari
review of criminal cases in which the death penalty is
imposed. The amendment removes the provision in former
Rule 39{c) that provided that a petition for a writ of certiorari
to the supreme court in a case in which the death penally was
imposed would be granted as a matter of right. With this
amendment, review of death penalty cases is not "automalic”
but instead will be at the discretion of the supreme court.
The amended Rule requires thal counsel who represented the
appellant on the appeal to the court of criminal appeals oy
successor counsel shaff prepare and file in the supreme court
a pelition for wril of cerliorari lor review of the decision of
the court of criminal appeals. In other words, a petition for
writ of certiorari must be filed in every death penalty case but
instead review is discretionary with the supreme court,

The supreme courl retains the authority to notice any plain
error or defect in the proceedings unier review in those
cases, In the death penally case, the petitioner must concisely
state the grounds when review is sought based on a failure to
recognize as prejudicial any plain error or defect. That state-
ment must include a description of the issue and circum-
stances warranting plain-error review, The supreme court
also retains the authority to enlarge the time for filing a peti-
tion for a writ of certiorari in a death penalty case. Finally,
the supreme court may notice any plain error or defect in the
proceedings under review, no matter if the issue was brought
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to the atlention of the trial court or the court of criminal
appeals. The amended rule is applicable in all death penalty
cases in which the petition for certiorari review is filed in the
supreme court of Alabama on or after May 19, 2000,

Rule 40. Applications for Rehearing

The amendment completely revises Rule 40 dealing with
applications for rehearing. As previously discussed, the most
significant change in Rule 40 is that a party need not file an
application for rehearing with the court of civil appeals in
order to obtain review by certiorari in the supreme court of a
decision of the court of civil appeals. If, however, an applica-
tion for rehearing is filed with the court of civil appeals, the
application must comply with Rule 40(e). An application for
rehearing remains a prerequisite to review by the supreme
court of a decision of the court of criminal appeals, except in
the case of a pretrial appeal by the state,

Rule 10(F). Supplementing or Correcting the
Record—Civil

The old Rule required that a motion to supplement or to
corrvect the record on appeal in a civil case must he filed with-
in 14 days after the completion of the record on appeal or, if
the appellee is filing the motion, within 14 days after the fil-
ing of the appellant’s brief. The time deadlines proved to be
unworkable, Rule 10{f) has now been amended o delete the
l4-day requirements for filing a motion. The amended Rule
now requires that the motion to supplement or to correct the
record be filed “within a reasonable time.™ The time for filing
briefs is not tolled during the pendency of a motion to sup-
plement unless the appellate courl so orders. However, the
amended rule now provides that in those instances in which a
party has requested an extension of time in which to file a
brief pending a ruling on the motion to supplement or to cor-
rect the record, the party can indicate in its brief, by footnote
or otherwise, that a motion to supplement is pending and
that the brief will be amended to include the references once
the mation is ruled on by the court,

Rule 21. Mandamus or Prohibition to a Judge
or Judges; Petition for Writ; Service and
Filing; Time for Filing

The amendment to subsection (a) of Rule 21 adds three sen-
tences relating te the time allowed for filing a petition for wril
of mandamus or prohibition.* The old Rule was silent as to time
deadlines and the supreme court had never established a strict
time frame in which a party must file a petition seeking man-
damus reliel. See Ex parte Smith, 736 So. 2d 604 (Ala. 1949),
The amendment’s effect is to incorporate into the Rules of

Appellate Procedure the requirement that a petition for writ of
mandamus or prohibition be filed “within a reasonable time.”
Where a petition for the wril of mandamus challenges an action
of the trial court, the amended rule adopts as the presumplively
reasonable time the 42-day period for appealing from a final
judgment in a civil case, unless the time for appeal is shorler.

If a petition is filed outside this presumptively reasonable
time, it shall include a statement of circumstances constitut-
ing good cause for the appellate court to consider the peti-
tion, notwithstanding that it was filed beyond the presump-
tively reasonable time. The Committee Comments indicate
that the court should weigh factors such as the prejudice to
the petitioner of the court's not accepting the petition and
the prejudice to the opposing party of the court's accepting il;
the impact on the Limely administration of justice in the trial
court; and whether the appellate court has pending before it
other proceedings relating to the same action and as to which
the jurisdiction of the appellate court is unchallenged,

Conclusion

The Alabama Supreme Court encourages the bench and har
to submit any other suggested amendments to the appellate
yules to the Standing Commiltee on the Alabama Rules of
Appellate Procedure. 1t is hoped that this article has provided an
understanding of the amended Rules that will affect every
lawyer’s appellate practice. The reader should consult the
amended rules that are published in the Southern Reporter, M
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n just over a decade, subrogation law in
Alabama has come full circle. In the recent
decision of State Farm Fire and Casualty Co. v.
Hannig, 2000 WL 46161 (Ala. Jan. 21, 2000), the
court reversed Powell v. Blue Cross and Blue Shield,
581 So0.2d 772 (Ala. 1990) and reinstated the rule
from International Underwriters/Brokers, Inc. v. Liao,
548 So0.2d 163 (Ala. 1989). Whereas a plurality of
the court in Powell ruled that pariies to an insurance
contract could not contractually avoid the application
of the “made whole” dodrine, a plurality of the court
in Hannig declared the made whole doctrine to be a
default rule which can be modified by the parties’
agreement. This article explores the practical implica-
tions of Hannig, analyzes the trend evidenced by
these three decisions, and explores whether an alter-
native resolution of the issue might be available.
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Background
&. Subrogation rights

Insurance companies often claim subrogation rights for
henefits they paid to the insured lor a loss covered by the pol-
icy of insurance. Subrogation involves the right of the insurer
to step into the shoes of the insured. An insurer exercises
active subrogation rights where it assumes the insured’s right
to pursue a legal cause of action against a third party who
caused the msured'’s loss, An insurer exercises passive subro-
gation rights where it asserts a right to be reimbursed out of
the proceeds of a suil brought by the insured against a third
party tortfeasor,

An example of active subrogation is the scenario in which
an insured'’s home is destroyed by a fire negligently set by a
neighbor, If the property insurer pays the entive amount of
the lass, the insurer may then bring suit against the neighbor
to recover the bernefits paid,

An example of passive subrogation is the common scenario
in which a third-party tortfeasor causes an insured Lo be
injured in an automaobile aceident and a health insurer pays
the insured's medical bills. The insured has an incentive to
bring a tort action against the tortfeasor Lo recover for losses,
such as his pain and suffering, for which the insurance bene-
fits did not compensate him. In such situations, insurance
companies may be entitled to be reimbursed, out of the
insured's recovery from the third party, for the amount of
benefits paid.

Subrogation rights can be either eguitable or contractual,
That is, the rights can arise from a court applying rules of
equily or from express provisions in the contract of insur-
ance. Typically, however, the insurance contract will contain
express language providing for subrogation rights,

B. The made whole doctrine

The made whole doctrine is an equitable concepl. Where
the made whole doctrine applies, insurance companies
are not allowed to pursue their subrogation rights
unless and until the insured is "made whole,” or
fully compensated for all of the insured's losses,
That is, where the tolal compensation received
by the insured is less than her loss, the insured
has not been made whole, and the insurance
u)rnpany maq. not pursue its subrogation
Leke i rights if the court
el applies the made whole
doctrine, For exam-
ple, in the classic
scenario of the
insured who is
injured in an
automobile acci-
dent, il the tortfea-
sor were judgmenl-
proof, and if the avail-
able underinsured
motorist coverage pro-

ceeds were not to exceed the amount of the insured's medical
bills, the insured would not be fully compensated for her pain
and suffering and other uncompensaled losses. Under these
circumstances, if the made whole doctrine were Lo apply, the
insurance company would not be entitled to subrogation,

C. Limo, Powell and Hannig—The three bench-
mark cases

Three primary cases, Lico, Powel, and Hanndg, address the
issue of whether an insurance company may conlractually
avoid the application of the made whole doclrine, Insurance
contracts often contain language giving the insurance compas
ny “firsl priorily” over proceeds recovered by the insured
from a third party for losses covered by the insurance con-
tract, regardless of whether or not the insured is made whole.
The question is whether such contract language s enforce-
able.

In fnternational UnderwritersiBrokers, tne. v, Ligo, 548
So0.2d 163 (Ala, 1989), the Supreme Coutrt of Alabama first
addressed the issue. In that case, the insured was injured in
an automobile accident. She sustained permanent brain dam-
age. Her health insurance company paid medical benefits of
$75,000, which was the total amount of benefits to which the
insured was entitled under the policy, The insured incurred a
total of $200,000 of medical bills. She entered into a settle-
ment with the tortfeasor for the tortfeasor’s liability policy
limits of $375,000, The health insurer reduced its subroga-
tion claim to $43,000, by the amount of its proportionate
share of attorney’s fees. The trial court, presumably applying
the made whole doctrine, reduced the health insurer's subro-
gation interest to 57,500 under the facts of the case,

The health insurer appealed, claiming that it should recov-
er the full amount of its subrogation interest beczuse ils
claim to the right to subrogation arose from contract rather
than from equity. Thus, it argued, equitable principles such
as the made whole doctrine should not apply to reduce its
contractual claim, In the Supreme Court of Alabama, a pane!
of five justices unanimously held that the made whole rule
applies Lo all claims of subrogation, whether arising from
equity or contracl, unless the contract expressly provides oth-
erwise, Because the subrogation agreement was not in the
record, and the court assumed that it would not modify the
made whole rule, the courl held under the facls of the case
that the made whole rule applied and precluded the insurance
company from recovering its subrogation interest,

In Pawell, one year after the Ligo decision, a plurality of
the court held that an insurance company may not enforce
contract language which sought to avoid the application of
the made whole rule. In that case, Cynthia Powell was perma-
nently injured in an automobiie accident. Her health insur-
ance company, Blue Cross and Blue Shield of Alabama
{BCRS), paid health insurance benefits of $27,080.26. The
insured settled her claim against the alleged tortfeasors for
the $100,000 limit of their liability insurance policy, The par-
Lies stipulated that the amount of the settlement did not
make whole Ms, Powell. BCBS claimed that Ms, Powell
should, nevertheless, reimburse it for the $27,080 in benefits
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it paic. BCBS based its claim on language in the contract of
insurance which provided that BCBS was “entitled Lo the
reimbursement of any amounts paid by it for the benefit of
its insured, This reimbursement is due even though Lhe
insured is not paid i full, or made whole by any recovery
fream a third party.” The courl held that BCBS could nol
enforce the language in the contract which attempted to cir-
cumvenl the made whaole rule,

Ten vears after the Powell decision, the court revisited the
issue. In Haerig, a plurality of the court held that Powell
should be overruled and that the parties to an insurance con-
tract may alter the made whole doctrine by agreement, In so
holding, the courl reinstated the rule from Liao,

In Hannig, State Farm issued a policy of property insur-
ance to Belmore, who had contracted to buy a house from
Mr. and Mrs. Hannig. The insurance policy became effective
immediately following the closing of the sale, but Belmore
was nol o Lake possession until some Lime later, After closing
but before Belmore took possession, a fire damaged the home
while the Hannigs were still in possession. State Farm paid
henefits to Belmore under the terms of the property insur-
ance policy, less the $250 deductible, State Farm and
Belmore agreed to join as plaintiffs in a civil action against
the Hannigs and agreed that the amount of Belmore's
remaining pecunfary interest in the ¢claim was $5,250, This
amount comprised the $250 deductible plus $5,000 to com.
pensate Belmore for his loss of use of the house and other
consequential damages, The trial court and court of civil
appeals held that summary judgment was proper for the
Hannigs against State Farm, because Belmore had not been
made whole by State Farm, The Supreme Court of Alabama
affirmed, holding, “{1]f we apply the Powell rationale to the
facts and circumstances of Lhis case, then we musl conclude
that the trial court and the Court of Civil Appeals reached the
correct resull . . . . Time has revealed the inherent inequily in
applying the Powell vule; therelore, ‘we are convinced beyond
« . . doubt that {Powell and the other cases listed ahove thal
apply the Powel! rule] were [wrongly] decided’ [and] that they
should be overruled . . . " Hanndg at 2-3.

Practical Implications

What are the likely practical consequences of the Hanrtly
ruling? Only a few chues can be garnered from the small
number of cases which rely on it, Hannig left open a number
of guestions for practitioners which remain, for now, unan-
swered, Many lowvers will Likely need to make some adjust-
ments, It is unlikely, however, that Hanrig and its progeny
will substantially affect lawyers’ practices. (Note that this dis-
cussion does not apply to ERISA or workers' compensation
death benefits cases,)

A comparison of the pre- and post-Hannig rulings reveals
one possible trend. After Hannig, courts will be more likely
to allow insurance companies to sue third party tortfeasors or
Lo participate as co-plaintiffs in suits by their insureds against
third-party tortfeasors. Whereas most decisions relying on

Powell were unfriendly Lo insurance companies seeking to
bring or participate in such suits, Hanndy and ils progeny
have been more insurer-friendly in tone, if not in result.

Cases decided during the Powell era held that an insurance
carrier would not be entitled to intervene as of right, pur-
suant to Rule 244a), Ala.R.Civ.P., in the insured's suit against
a third-party tortfeasor unless and until the insured had been
fully compensated for his loss, even where the insurance car-
rier claimed a contractual right to subrogation. See Alfa
Mutual Insurance Co. v. Head, 655 S0.2d 975 (Ala, 1995)
(denving insurer's motion to intervene); Gefco insurance Co.
., Lyons, 658 S0.2d 445 (Ala, 1995) {accord), But see
MeKleroy v, Wilson, 581 So.2d 796 (Ala. 1990) (holding that a
trial court which allowed plaintiff's insurer to intervene
under ARCP 24(h) did not abuse its discretion where the
insurer claimed a contractual right to subrogation). In those
cases, where the trial court denied motions Lo allow plaintif's
insurance company to intervene in the suit, the supreme
court refused to issue a writ of mandamus to allow the insur-
ance company to parlicipate in the suit,

The court concluded in Head and Lyons that the insurer
had ne clear right to intervene under ARCP 24(a) and that
the trial court did not abuse its discretion in refusing Lo
allow permissive intervention under ARCP 24(b). The court
reasoned that, pursuant to the rule in Powell, "[t)he insurer
has no right to subrogation unless and until the insured has
been made whole for the loss." Head at 977. Until such time
as the subrogation interest arises, the insurance company
does not have a direct, substantial and protectable interest
sufficient lo require the insurer’s presence in the suit. fd.
Thus, the court concluded, the insurance company’s interest
was not great enough to justify intervention of right or to
imply an abuse of discretion by the trial court in refusing to
allow permissive intervention,

Similarly, in f2x Parte Brock, 734 So.2d 998 (Ala. 1999), the
court found that compulsory joinder of plaintil’s insurer was
not required in such a case. Although the defendant urged
the court to construe Ala.R,Civ.2 19 1ogether with
Ala.R.Civ.P. 17(a), which provides, “In subrogation cases...if
the subrogor still has a pecuniary interest in the claim, the
action shall be brought in the names of the subrogor and the
subrogee,” the court reasoned that it could not disregard
cases dealing with the substantive law of subrogation in
applying rules of procedure that turn on substantive rights,

Rulings entered after the Hannigy decision have different in
tone il not in resull. In By Perte Cassidy, 2000 WL 641107
{Ala, May 19, 2000), the defendants in a tort suil moved to
join the plaintiff's automobile insurey as 4 real party in inter-
est, The court held that the trial court did not abuse its dis-
cretion in refusing to join plaintiff’s autornobile insurer as a
co-plaintiff, because no subrogalion agreemenl was in the
record. The courl reasoned that Hannig and Liao require that
the court study the subrogation agreement to determine
whether it permits subrogation before the plaintiff is made
whaole, The courl held, "Until we conclude that this agree-
ment does permit such subrogalion, we cannot issue a wril of
mandamus directing the trial court to order the joinder of




[plaintiff’s insurer] as a {colplaintifi.” Id. at 1, Tellingly, in
dicta the courl further stated, “this decision may not pre-
clude further action under Stafe Farrm and Liao once the pol-
icy has been produced and the trial court has had the oppor-
tunity to review the subrogation agreemenl.” Jd. al 2,

The court’s statements in Cassfdy suggest thal the court
may be more willing to allow joinder of plaintiffs' insurers in
suits by the insured against a third-party tortfeasor where a
valid subrogation agreement is in the record and where the
Lrial courl determines thal the agreement has the effect of
modifying the made whole rule. The interpretation of
Alabama law, post-Hannig, by the U.S, District Court for the
Middle District of Alabama supports this inference as well. In
Story v. Ploneer Housing Systems, Inc., 191 FR.D. 653 (M.D.
Ala. March 2, 2000), under facts analogous to those in
Cassidy, the district court held that under Alabama substan-
tive law the insurer could nol be held to be a real party in
inlerest absent some evidence in the vecord of a contractual
provision which would give the insurer a contractual interesl
in any recovery by the plaintiff, The district court implied,
without deciding, that if such a subrogation agreement were
in the record, the court would consider allowing joinder.

In Allstate Insurance Co, v, Hugh Cole Builder, Inc., 2000
WL 709509 (Ala, June 2, 2000), the Supreme Courl of
Alabama suggested that it may view more favorably the insur-
ers' right to exercise active subrogation rights. In thal case,
the Supreme Court of Alabama allowed an insurer to sue a
third-party tortfeasor although the insured had not been
made whole,

In Hugh Cole, the Supreme Court of Alabama answered the
following certified question from the ULS, District Court for
the Middle District of Alabama:

“Ioes the 'made-whole' rule prevent a property insurer
which has paid ils insured under the policy, and
obtained a subrogation agreement, from maintaining a
Limely filed subrogation suit against a third-party which
allegedly caused the damage, where the insured has not
been made whale, bul has allowed the statute of himita-
tions to run without filing any suit against the third party?”

The court answered the certified question in the affirma-
tive: "Assuming the existence of an agreement allowing [the
insurer| to be subrogated without [the insured's) having been
macde whole, we conclude that [the insurer| would be entitled
Lo subrogation.” fHugh Cole al 2, Significantly, the court
based ils holding on the rationale that under Hannidg and
Lo, an insurer may contract with its insured for subroga-
tion against a third-party tortfeasor even before the insured
has been made whale, Thus, the court concluded, whether or
not the insured’s claim for uncompensated damages was
time-barred is irrelevant Lo the issue of whether the insur-
ance company may maintain the suit.

The latter decisions seem consistent with the decision in
Hannig. Notably, in Harnnig itsell, the practical effect of the
court’s decision was to allow the insurer to participate in the
suil with the insured against the third-party tortfeasor,
although the insured had not yel been made whole, The trend
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is toward allowing insurance companies greater freedom to
bring and participate in suits against third-party tortfeasors,

As a result, practlitioners can probably expect a few changes.

First, insurance compantes now have every incentive to
always include language in policies of insurance which will
entitle them to a first right of recovery against third parties.
Cassidy teaches that insurance companies who wish Lo inter-
vene or defendants who wish to compel joinder of plaintiff's
insurer in suils by the insured against third parties must (1)
submil a copy of the subrogation contract into the record,
and (2) identify for the court the language which contracts
around the made whole rule. Although the plaintiff's lawyer
may resist the defendant’s attempts to obtain the insurance
contract during discovery, the court in Cassédy implied that a
motion to compel the production of plaintiff’s contract may
be proper,

If insurance companies may now enter into conlracts with
their insured to avoid the application of the made whole doc-
trine, insureds may well challenge the validity of such con-
tracts using traditional contract defenses. Although subroga-
Lion contracts are somelimes nedotiated after a loss occurs,
more often subrogation clauses are inserted into insurance
policies before any losses have occurred. In the latter case,
practitioners may expect a wave of challenges grounded on,
for example, public policy or unconscionability,

Some attorneys believe that intervention or joinder of an
insurance company with a subrogation claim may be detri-
mental to the plaintiff if the case proceeds to trial, The risk is
that the presence of an insurance company who has paid part
of plaintiff’s damages may lessen sympathy for the plaintiff
and reduce the verdict. Plaintiff’s attorneys who espouse this
view will want to take steps to attempt to limit the insurance
company's participation in the trial. Such steps could include
petitioning the trial court to put conditions on the insurer's
intervention or to enter a pre-trial order which provides that
the insurer must not disclose to the jury that the plaintiff
received insurance benefits, must not disclose its interest to
the jury, and must not present any evidence to support its
lien in the yury's presence. See American Legion v, Leahey,
681 So.2d 1337 (Ala. 1996) (holding statute unconstitutional
which allowed introduction in personal injury actions of evi-
dence thal plaintiifs medical or hospital expenses have been
or will be paid or reimbursed by collateral source); Coleman
v, Hamilton Storage Co,, 180 So. 553 (Ala. 1938) (holding Lhe
trial court erved in admitting evidence that the plaintiff had
received workers' compensation benefits); Southern v. Plumb
Tools, 696 1.2d 1321 (11th Cir, 1983) (accord); Advisory
Committee Note to the 1966 Amendment of Fed R.Civ.l. 24(a)
(recognizing that intervention may be conditional).

Overall, however, few substantial changes to lawyers' prac-
tices will likely materialize.

Lawyers who represent insureds in claims against third-
party lortfeasors typically negoliate with insurance subrogees
in an attempl Lo reduce the amount of the claimed subroga-
tion interest, Although it might seem that insurance subro-
gees, who have contractually modified the made whole rule,
now have greater leverage in such negotiations, in practice




this will probahly not be true.
Even in cases in which the insur-
ance company intervenes, the
insurer typically does not participate
in discovery and does not have the infor-
malion necessary 1o Lry ils subrogation claims Lo a jury. As a
result, plaintiffs continue to have leverage against insurers,
but of a different sort, If insurers have secured subrogation
agreements which allow them to sue third parties before the
insured has been made whole, they have the right to try their
subrogation claim to a jury, with or without the plaintiff,
Thus, plaintiffs and defendants may threaten to settle with
each other before trial, leaving the insurer without the means
to prosecute its case. Such threats will likely have a powerful
effect in pre-trial negotiations to reduce the amount of the
subrogation claim,

Despite the likelihood that insurers will now have
greater freedom to inlervene, as a practical malter
insurance companies will not likely do so on a rou-
tine basis, due to the costs involved. As before,

insurers will likely negotiate with plaintiff lawyers to

reduce the subrogation claim by the amount of attor-
ney fees or other collection costs they would other-
wise incur, in return for plaintiff’s agreement to pay
the claim if he recovers,

Lessons learned from Liao,
Powell and Hannig

Although Liao, Powell and Hanndg seem doctrinally
opposed, the decisions reveal a strong trend in the same
direction, In each case, the Supreme Court of Alabama
appeared to have been primarily motivated by equitable con-
siderations. The facls and interests at stake in each case
seemed to make the difference in the outcomes, If this is
true, equitable considerations will likely continue Lo affect
the future direction of subrogation litigation,

At stake in Harnniyg was whether the insurer was entitled to
participate in the insured's suil against the third-party tort-
feasor. The factual scenario in Hannig represented an almost
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CLE Rule Change

Supreme Court of Alabama
August 23, 2000

It is ordered that Rule 9 A, Alabama State Bar Mandatory Continuing Legal Education Rules and Regulations, is amended to

read as follows:

“A. Within twelve (12} months of being admitted to the Bar, or within twelve (12) months of being licansed 1o pract ce faw in
Alabama, whichever shall last occur, each lawyer shall complete a six- (G-} hour course in professionalism; provided, however,
that lawyers who are exempt from thase Rules pursuant to Rule 2C.1. shall also ba exempt from the provisions of this Rufe 9.A.
while they ara so axempt. Once a lawyer’s exemption under Rule 2.C.1. ends, the lawyer must completo the cowrse in profes-
sionalism during the calendar year following the year in which the exempt status ends.”

Itis further crderad that this amendment is affective immadiately.

It is further ardered that the following nate from the reporter of dacisions be added te follow Rule 9:

“Note from the reporter of decisions: Tha order amending Rule 9.A., effactive August 23, 2000, is published in that volume of

Alabama Repoiter that contains Alabama cases from

50, 20"

Hooper, C.J., and Maddax, Houston, Cook, See. Lvans, Brown, Johnstone, and England, JJ., concur,
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classic case in which true subrogation has traditionally been
Lhought appropriate. In Hannig, the insurer had paid
$64,884.93 in benefits, fully reimbursing the insured for the
property loss except for the $250 deductible. The insured and
insurer agreed that the insured’s consequential and other
unreimbursed damages amounted to no more than a tolal of
$5,250,

Where the insurer has paid the entire loss, the insurer tra-
ditionally was entitled to assume the rights of the insured
against any third party and file suit against third parties to
recover the benefits paid, In such situations, where the
insured has recovered from the insurer almost the entire
amount of his loss, he has little incentive to pursue any third-
party tortfeasors himself. In such situations, it has tradition-
ally been held appropriate that the insurance company should
have the right Lo file suit on the insurer's own name and for
the insurer's own account.

In Hannig, hecause the insured's remaining pecuniary
interest was very small comparatively, the situalion was very
close to that in which the insurer has traditionally been
allowed to bring suil, Thus, to apply a rule which would
seemingly require thal the insurer be dismissed from the suit
altogether seems unfair, Whereas the insurer would have had
the right to pursue the suit in its own name, bul for the
insured's remaining small remaining inlerest, the defendants
claimed that the insured’s remaining claim should preclude
the insurer from participating in the suit altogether, The
courl ruled that such a result would be inequitable and
refused to affirm summary judgment against the insurer,

The court was also clearly motivated by the fact that the
subrogation contract constituted a real meeting of the minds.
State Farm and Belmore reached a subrogation agreement
after Stale Farm had paid according to the terms of the poli-
ey, According to the terms of the agreement, State Farm
would obtain counsel to represent both State Farm and
Belmore, State Farm would pay all the costs of litigation, and
Belmore would receive $5,250 of any recovery, Given the evi-
dence of real hargaining between the insurer and insured, the
courl was unwilling to undermine the parties’ right to con-
tracl.

The driving issue in Powell was quite different. At stake in
thatl case was whether an insured who had not been fully
compensaled for her loss must reimburse hey insurer for the
henefits she had received, That situation presented the classic
case in which equitable principles were traditionally applied
to prevent such a result. The doctrine of subrogation arose
from the equitable policy thatl, as between the insurance com-
pany and lortfeasor, the wrongdoer should ultimately bear
the loss. However, the made whole doctrine, also a rule of
equity, arose from the position that, “Where either the insur-
er or insured must to some extent go unpaid, the loss should
be borne by the insurer for that is a risk the insured has paid
it to assume.” Powell at 777 (quoting Rimes v, State Farm
Mutual Automobile Insurance Co., 316 N.W.2d 348, 355 (Wis.
1982)).

Notably, the insurance company's right to participate in the
suit was not at issue in Powell. In fact, the insurer in that

case, BCBS, had intervened in the suit, and no party had
appealed the trial court's decision to allow BCBS to intervene.
The sole practical issue was which party{-ies) were entitled to
the proceeds of the recovery from the tortfeasor, The plurality
of justices believed that the equitable result was to deny the
insurer the right to reimbursement where the insured had
not been fully compensated for hey injuries,

In Ligo, significantly, regardless of the court’s language
regarding whether an insurer may abrogate the made whole
rule by contract, the court held that under the facts of that
case the made whoele doctrine should apply. Thal case was a
situation similar to that of Poeell,

Thus, each time it has been confronted with the issues dis-
cussed here, the supreme court has striven 1o reach an equi-
Lable result under the facts with which il was presented.

Was the Hannig ruling
required by Powell?

Is it true that application of the Powell rule to the facts of
Hannig would have required the court in Hannig to affirm
the decision Lo dismiss the insurer from the case? The plural-
ity clearly believed so: “[1]f we apply the Powell rationale to
the facts and circumstances of this case, then we must con-
clude that the trial court and the Court of Civil Appeals
reached the correct resull.” Hannig, al 2. Perhaps the
Supreme Court of Alsbama could, however, have reached the
desired result in Hannig by slightly modifying, rather than
overruling, Powell,

Although the Powelf plurality ruled that the insured does
not become entitled to reimbursement of the benefits paid
until the trial court finds that the insured has been made
whole, that holding is not tantamount to a ruling that the
insurer can never have a legitimate interest juslifving inter-
vention or joinder in the suil, Despite the rulings in Head,
Lyons snd Arock, discussed above, Lhe Powell rule would not
always prevent the insurer from participating in a suil against
a third-party tortfeasor, Indeed, under facts analagous to
those involved in Lyons, Head and Brock, the court held in
McKleroy v, Wilson, 581 So.2d 796 (Ala. 1990), that it was not
error for a trial court to allow plaintiff's insurer o intervene.
That case was decided the same day as Powell.

Under the Powell rule, after a favorahle verdict or settle-
ment against the tortfeasor, the insurer would be entitled Lo
reimbursement in every case except those in which the plain-
Liff is not made whole by the verdict or settlement. It is Lrue
that the insurer must overcome one hurdle more than the
plaintiff in order to recover, The plaintiffl must simply obtain
a favorable verdict or settlernent, whereas the insurer must
also obtain a court ruling that the plainliff was made whole.
The insurer's interest in the outcome will sometimes be as
substantial and likely Lo succeed as the plaintiffs interest,
however. For example, under the facts of Hannig, where the
insurer had paid $64,884,93 in benefits and the insured's
uncompensated claim was stipulated to be only $5,250, it
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would be counterintuitive to hold that the insurance compa-
ny's interest in the outcome was not a direct, substantial and
protectable interest. Under those facts, il the jury entered a
verdict favorable for the plaintiff, it almost certainly would be
one which would make whaole the insured, and the insurer
would have a right to reimbursement out of the excess recov-
erv,

The doctrinal problem with allowing an insurer to inter-
vene before the insured has been made whole, however, is
that if the insurer were a party in the suit, how would one
characterize the insurer’s status? If the insurer has no right
to assert a cause of action until the plaintiff has been made
whole, it makes no sense to characterize the insurer as a co-
plaintiff, Nor would any basis exist for characterizing the
insurer as a defendant, The solution would be a narrower
construction of Powell,

Although Powwed! stated that no subrogation rights arise until
the insured has been made whole, a narrower possible rule
would be that no distribution rights arise until after the insured
has been made whole. On this view, an insurer would not be
entitled to share in the distribution of the third-party recovery
unless and until the insured has been made whole. The insurer
would still have subrogation rights, but anything the insurer
recovers itself would be held in trust for the benefit of the
insured. The insurer would then be entitled Lo distribution of
the excess recovery after the insured has been made whole,

This position is somewhal supported in the law as it stood
before Powell, The courl held, “in contemplation of law, the
insured and the insurer are, in regard to the loss, one person,
and the distribution of the proceeds is a matter concerning
only the insured and the insurer; therefore, upon paying a

loss, an insurer may sue the person negli-
gently causing the damage, using the name
of the insured, for the resulting damages, and
retain from the amount recovered the sum paid to

Lhe insured, and turn the balance over to him, or the insured
may sue the wrongdoer for his own benefit, and that of the
insurer.” Hudson and Thompson v, First Farmers and
Merchants Nationial Bank, 93 50.2d 415, 417 (Ala. 1957). On
this reasoning, the court held that, where an indemnitee had
assigned a part of his cause of action to his indemnitor, the
indemnitor and indemnitee could sue separately without
splitting their cause of action, In that case, the indemnitor
sued the alleged wrongdoer in federal courl, and the indem-
nitee subsequently sued the same defendants in state court
while the indemnitor's suit was still pending. The court
specifically noted that the situation was no different than a
situation involving an insurer and insured.

Such a view would allow the equitable result in both Powell
and in Hannig. Although the court has entertained similar
arguments, it did not directly confront the issue, See
Complete Health, Inc. v. White, 638 S0.2d 784, 789 (Ala.
1994)(“In Poteell we made no such distinction.”).

Conclusion

The Hanndg decision has brought Alabama inte a brave new
world of subrogation law, To date, more questions have arisen
than answers, Practitioners will look forward to the further
development of these issues. a
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Settling Federal
Cases On Appeal:

A Trap
for the
Unwary

By Scott B. Smith

=

F I he scenario is familiar, Despite the best efforts of trial
counsel, your client loses in the trial court, To make
matters worse, the district courl writes a terrible opin-

ion that, if left undisturbed, could haunt your client for years

in other cases. So you file your notice of appeal. Then settle-
ment suddenly becomes an option while the case is on appeal,
aftentimes at the behest of the court of appeals’ mediation
office or after you serve your adversary with your briel on the
merits. The sticking point from your client's perspective is Lhe
district court opinion. Assuming vou can gel that opinion
vacated, your client is happy to settle. So, what do vou do?

Make vacatur a condition of the settlement? Have the settle-

ment papers executed and then move the court of appeals to

viicate the judgment on appeal? The answers to these questions
may surprise you.
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Typically, when a case becomes moot while on
appeal, the appellate court will “reverse or vacate
the judgment below and remand with a direction Lo
dismiss.” United States v. Munsingwear, 340 U.S.
36, 39 (1950). A different rule applies to appeals
mooted by settlement, however, These days, oblain-
ing vacatur of an unfavorable opinion is an excep-
tional remedy after the parties settle an appeal.
Unwary lawyers therefore need to learn how to use
Federal Rule of Civil Procedure 60{b) to obtain
vacatur of a district court opinion as part of an
appellate settlement.

The Bancorp
Rule

Several vears ago, the U.S,
Supreme Court made it more diffi-
cult to get the judgment on appeal
vacated as part of the settlement.
The Court's unanimous opinion in
U8, Bancorp Mortgage Co, v,
Bonner Mall Partnership, 513 LS,
I8 (1994), severely restricled an
appeliate court’s authority to vacate
a lower court's opinion as part of a
settlement. In an opinion by Justice
Scalia, the Court held that "moot-
ness by reason of settlement does
not justify vacatur of a judgment
under review.” I, at 29,

The procedural history of Baricorp is instructive,
Bancorp held a mortdage and successtully petitioned
an Idaho bankruptcy court to suspend the automatic
stay of a foreclosure sale against Bonner Mall, On
appeal, the United States District Court for the
District of Idaho reversed, and the Ninth Circuit
affirmed, Bancorp then petitioned for a writ of cer-
tiorari, After the U.S, Supreme Court granted certio-
rari and received briefing on the merits, the parties
stipulated to a consensual plan of reorganization,
which the bankruptecy court approved. The parties
agreed thal their settlement mooted the case.
Thereafter, Bancorp filed a motion asking
the Supreme Court to vacate the Ninth
Circuit's judgment under 28 US.C, §
N\ 2106, which allows an appetlate court
to “affirm, modify, vacate, set aside
or reverse any judgment, decree, or
order” on appeal. Bonner Mall
opposed the motion. The Supreme
Court then set the vacatur question
for briefing and argument Lo resolve
# asplit of authority in the circuits.
See fzumi Seimitsu Kogyo
Kabushiki Kaisha v. US, Philips
Corp., 510 U.S, 27, 30 n.2, 34 (1993)
{per curiam) (recognizing the cir-
cuit split on vacating judgments fol-
lowing settlement on appeal, but
dismissing the writ of certiorari as
improvidently granted),
The fact that the parties entered
into their settlerment before Bancorp
ought vacatur of the Ninth Circuit’s
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to any of the parties, the Court in Bancorp held: "Where mool-
ness results from settlement, however, the losing party has vaol-
untarily forfeited his legal remedy by the ordinary processes of
appeal or certiorart, thereby surrendering his claim (o the equi-
table remedy of vacatur.” £, al 25,

The Bancorp rule is especially broad. See 13A Wright, Miller
& Cooper, Federal Practice and Procedure: Jurisdiction 2d
§ 3533.10 {Supp. 2000 {(criticizing the breadth of the Bancorp
decision), Regardless of whether the settling parties are seek-
ing vacatur of a district-court decision or a court of appeals
opinion, the rule is the same: "[M}ootness by reason of settle-
ment does not justify vacatur of a judgment under review.”
Rancorp, 513 U.S. at 29,

The Reason for the Rule

Though recognizing that its rule could discourage settle-
ment of cases on appeal, the Supreme Court chose to elevate
the “public interest” over the "systemic value of settlement,”
In Justice Stevens's words, “Judicial precedents are presump-
tively correct and valuable to the legal community as a whole,
They are nol merely the property of private litigants and
should stand unless a court concludes that the public inlerest
would be served by vacatur.” fzuemi, 510 ULS. at 40 (Stevens, 1.,
dissenting) (quoted in Hancorp, 513 U8, al 26827}, In Justice
Scalia's words, “To allow a party who steps off the statutory
path [of appeals] lo employ the secondary remedy of vacatur
as a refined form of collateral attack on the judgment would—
quite apart from any considerations of fairness to the par-
ties—disturb the orderly operation of the federal judicial sys-
tem." Bancorp, 513 U.S. at 27,

And in the oft-guoted words of Judge Frank Easterbrook:
“History cannot be rewritten, There is no common law writ of
erasure. . .. When a clash between genuine adversaries pro-
duces a precedent, . ., the judicial system ought not allow the
social value of that precedent, created at cost to the public and
other litigants, to be a bargaining chip in the process of settle-
ment. The precedent, a public act of a public official, is nol the
parties’ property.” Matter of Mem. Hosp. of fowa County, Ine.,
862 F:2d 1299, 1300, 1302 (7th Cir. 1988). As a matter of policy,
therefore, the parlies are free Lo settle their differences at any
Lime, Bul once a judicial opinton issues, posterity Lrumps peace,

The Exception to the Rule

Luckily, there is a way to avoid the Bancorp rule, albeil a
narrnw one. Because Lhe decision to vacate the judgment of a
lower courl “is an equitable one," the Court in Barncorp recog-
nized that "exceptional circumstances” may justify vacatur in
certain cases, Bancorp, 513 115, at 29, The Court cautioned,
however, “that these exceplional circumstances do not include
the mere fact that the settlement agreement provides for
vacatur.” /o, Thus, the mere fact that the parties agree to a
settlement will not justify vacatur ol the decision below.

In the context of the usual appellate settlement, the only
opening left after Bancorp seems to be through Federal Rule
of Civil Procedure 60(b), As Justice Scalia wrote at the conclu-

sion of his opinion: "Of course even in the absence of, or
before considering the existence of, extraordinary circum-
stances, a court of appeals presented with a request for vacatur
of a district court judgment may remand the case with
instructions that the district court consider the request”
under Rule 60¢h). Id. After Bancorp, a few courts of appeals
have remanded settled appeals in this fashion, See Pressley
Ridge Schs. v. Shimer, 134 F.3d 1218, 1222 {4th Cir. 1998);
Nahrebski v. Cincinnati Millacron Marketing Co., 41 F.3d
1221, 1222 (8th Cir, 1994},

Using Rule 60(b)

The ironic lesson to be learned from Bancorp is that an
appellant who wishes (o condition an appellate settlerment on
vicatur of judgment below should not agree to a settlement, at
least not unconditionally. Under the Hancorp rule, if the appel-
lant agrees Lo a settlement while the case is on appeal, the sel-
tlement itself moots the appeal and prevents vacatur,

Considering settlement but refusing to finahze an agreement
until the judgment below is vacated, however, avoids the moot-
ness problem by keeping the case alive, See Motta v. Dist. Dir. of
fmmigration, 61 F3d 117, 118 {1st Cir. 1995); Nestle Co,, Inc. v,
Chester s Market, Ine., 756 F.2d 280, 282 (2d Cir, 1985),

Absent extraordinary circumstances, Rule 60{h) now pro-
vides the only means to protect the appellant’s right to appeal
Lhe adverse judgment and simultaneously enter into a settle-
ment conditioned on vacatur, Bul be careful, Using Rule 60(b)
in this manner requires attention Lo procedural details. Once
the case is on appeal, the districl court, as a technical matter,
no longer has jurisdiction to hear a Rule 60¢b) motion. To fill
this gap, the courts ol appeals and commentators have recog-
nized a procedure under Rule 60(b) to further both the settle-
ment and the appeal. See 11 Wright, Miller & Kane, Federal
Practice and Procedure: Civil 2d § 2873, at 432 & n.6 {1995)
(crediting Srueth v. Pollin, 194 F.2d 329 (D.C. Cir, 1952), and
Ferrell v, Trailmobile, Inc,, 223 F.24 697 (5th Cir, 1955), with
developing this “satisfactory” procedure). This procedure, in
essence, fosters a dialogue between the districl courl and the
court of appeals under the auspices of a Rule 60¢h) moltion.

The Procedure

The procedure works as (ollows, First, counsel for the appel-
lant {or all counsel jointly, if all the parties agree to vacatur as
a condition to the settlement) fites a Rule 60(b) motion with
the district courl, requesting thal the courl vacate the judg-
ment on appeal to further the tentative settlement, There is
no need Lo obtain leave from the court of appeals to file the
Rule 60(b) motion; the district court has the power to consid-
er the motion because it is in furtherance of the appeal, See
Stone v, ILN.S., 514 LS, 386, 401 (1995); Lairsey v. Advance
Abrasives Co., BA2 F.2d 928, 930, 932 n.3 (5th Cir. 1976). More
importantly, the district court is not bound by the Bancorp
rule, because that rule, by ils terms, applies only to the appel-
late vacatur power under 28 U.S.C. § 2106, not the district
court's discretion to vacate its own judgments under Rule




60(b). See Bancorp, 513 U.S,
at 21, 28; Valero Tervestrial
Corp. v. Paige, 2000 WL 432382

at **3B5 (4th Cir. April 20, 2000),

Second, counsel should file a motion
to stay in the court of appeals. This maotion
serves the dual purpose of notifying the court
of appeals of the pending Rule 60(k) and
requesting that no action be taken on the
appeal while the motion is pending. See Lairsey, 542 F.2d at
932,

Third, the district court must decide whether to deny the
Rule 60(b) motien, since the district court has the power to
deny the motion, but has no jurisdiction to grant it while the
appeal is still pending. See 11 Wright, Miller & Kane, supra,

§ 2873, at 434B35 & n.8 (collecting cases), If the district courl
denies the motion, the notice of appeal from such a denial can
be consaolidated with the appeal already pending. See Stone,
514 U.S. at 401; Fobian v. Storage Technology Corp., 164 F3d
837, 891 (4th Cir. 1999), On the other hand, if the district
court is inclined to grant the motion in furtherance of the set-
tlement, it should issue a short memorandum so stating. The
movant can then file a motion with the court of appeals ask-
ing for limited remand of the pending appeal to obtain the
vacatur. See Fobian, 164 F.3d at 891; Washington v. Bd. of
Educ., Sch. Dist. 89, 498 F.2d 11, 16 (7th Cir, 1974); see gen-
erally 12 Moore’s Federal Practice § 60.67(2](b] (3d ed. 2000)
{collecting cases from every federal circuit).

The Benefits

The procedure outlined above is especially effective for an
appellant who is concerned about the precedential effect of the
district court’s decision. Under those circumstances, vacatur is
the appellant's primary concern; settlement, while attractive,
is secondary to pressing the appeal on the merits,

Using Rule 60tb) to obtain vacatur from the district court
protects both concerns. If the district court denies the motion
Lo vacate, the appellant stands before the court of appeals hav-
ing done everything possible to settle despite an intransigent
district judge. Moreover, there is some authority that the dis-
trict court's refusal Lo vacate its judgment, in the face of the
parties’ efforts to conditionally settle their dispute, presents

the “exceptional circumstances”
necessary to justity appeliate
vacatur under Hancorp, See
Major League Baseball Prop., Inc.
v. Pacific Trading Cards, Inc., 150
F.3d 149, 152 (2d Cir, 1998); Motta v.
Dist, Dir, of Immigration, 61 £3d 117,
118819 (1st Ciy, 1995); of, Nestle Ca,, Inc. v,
Chester’s Market, nc., 756 F.2d 280, 284 (2d Cir.
1985) (pre-Bancorp holding that the district court
abused its discretion by refusing to grant a joint Rule 60(b)
motion to vacate). If, on the other hand, the district court is
inclined to vacate its decision, the condition precedent to the
settlement can be obtained with minimal effort and expense.
Of course, appellants who are not concerned about the prece-
dential effect of the district court’s decision may simply settle
their case and then move the court of appeals to dismiss the
appeal as moot under Bancorp, In that situation, resort to
Rule 60(b) is unnecessary.

Conclusion

Although the Rule 60(b) procedure discussed above is the
majority rule, some courts may prescribe a different procedure
under Rule 60(b). See Wright, Miller & Kane, supra, § 2873, al
430835 & Supp. (collecting cases); 12 Moore'’s Federal
Practice, supra, § 60.67[11B[2] {collecting cases to show that
virtually all of the circuits follow this procedure, except the
Ninth Circuit). Also, the appellate procedures of state courts
are heyond the scope of this article, Finally, appellate counsel
should be aware that at least one court has imposed sancltions
for filing a Rule 60(b) motion that essentially duplicated issues
raised and briefed on appeal. See Costello, Porter, Hill,
Hestarkamp & Bushnell v. Providers Fidelity Life Ins. Co., 958
.2d 836, 840 (Rth Cir, 1992). Thal decision should be easily
distinguishable in the context of a Rule 60(b) motion brought
pursuant to a tentative appellate settlement after Bancorp.

In sum, Rule 60(b) provides an appellant the only effective
way of preserving its right to appeal, while, at the same time,
pursuing an amicable settlement of the dispute. If the parties
seltle before seeking vacatur of a federal decision, Bancorp will
prevent them from wiping the adverse judgment from the
books. Although the Bancorp rule both discourages settlement
and creates a trap for the unwary, it is now the law of the land,
Following the delicate procedural steps under Rule 60(b)
appears to be the only way to finalize a settlement conditioned
on vacatur, a

Boott B, Smith

Scott B. Smith is a membaer of Beadiyy Arant Roso &
Whita LLP in Birminghamn. Before joning Bradioy
Arant, b sorved as i judicisl clerk % the Honorablae
Gillbart 5. Marritt on the United Stales Court of
Appouln for the Sixth Ciroult, This aticle originaty
appaarod In the summern 2000 iesuo of Centworthy,
the nppellate practicn nowilottar of the Detense
Rotanich instiute
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Military Law Committee-
Cleanup of Phenix City

n August 19, members of the
O Alabama State Bar Military Law
Committee meeting in
Tuscaloosa at the University of Alabama
School of Law heard from two members

of the ASB who told of their active
involvement in the cleanup of Phenix
City, Alabama in 1954, Former
Governor and retired Judge of the
Alabama Courl of Criminal Appeals
John Patterson and Enterprise atlorney
Joe Cassady, Sr. spoke as members of a
panel discussing the role of the Alabama
National Guard in the cleanup.
Particularly, they addressed the role
judge advocates played in the prosecu-
tion of gambling and related cases dur-
ing this period with the panel moderat-
¢d by Colone! Bill Baxley, the senior
judge advocate in the Alabama National

MEDICAL/DENTAL
MALPRACTICE EXPERTS

VoG W7

S TATR ISR
TO Tidll RARDCAL - LA, OOARALITY

* FREE: Medical Team Preview
and Written Findings

* FREE: Conference and Reps
To Your Office

* FREE: Written Reports If

Case Has No Merit
STAT AFFIDAVITS AVAILABLE!

We have successfully completed
over 10,000 cases for 3,000(+)
law firms. Our board certified
experts work with you to
maximize recovery.

Health Care Auditors, Inc.
13577 Feather Sound Drive
Bldg. 11, Suite 190
Clearwater, Florida 337625522

Toll Free 1-877-390-HCAI
Telephone (727) 5798054
Telecopier (727) 5731333

We are pleased to recelve your calls.
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Arigudier Gereral Torn King recogmizes Joe
Cassady s contributions io the Memix City cleanup.

Guard, who has served as a military his-
tary lecturer at previous Military Law
Committee symposiums.

The symposium was attended by over
50 active, guard and reserve military
attorneys and has been held each
August for the last 11 years. Also in
attendance were Brigadier General
(Retired) Richard Allen, who presently
serves as the chief deputy attorney gen-
eral and as the civilian aide to the
Secretary of the Army, and former
Alabama Adjutant General Clyde
Hennies. Since both Baxley and
Patlerson had served as altorney gener-
al, the discussion portion of the panel
was very interesting,

Gambling and other associated crimes
flourished in Phenix City before and fol-
lowing World War 11 but the corruption
began its swift decline with the assassi-
nation of Altorney General-elect Albert
Patterson, former Governor Patlerson's
father, shortly after his nomination as
the Democratic nominee in June 1954,
In response, Governor Gordon Persons
called the Alabama National Guard into
state active duty on July 22, 1954 and
directed that the Guard assume “martial
rule” over the Russell County and
Phenix City governments. Governor
Persons also appointed an acting attor-
ney general and special prosecutors (o

handle the gambling and related cases,
and the supreme court appointed Judge
Walter B. Jones to preside as acting cir-
cuit judge,

Discussion at the symposium cen-
tered on the key role that the adjutant
general, Major General Walter J. Hanna,
and the Guard played in the six months
Lthat they occupied Phenix City. Hanna
and his staff used every asset available,
including the Air National Guard, to
locate witnesses necessary for the prose-
cution of alleged vice-related crimes
and recover evidence of the gambling—
dice tables, slol machines and other
gamhbling equipment hidden through-
out the Phenix City area, The Alabama
National Guard and other specially
appointed attorneys and judges finally
brought law and order to an area of the
state that General Patton had threat-
ened to flatten with tanks for the crimes
committed against his soldiers prior to
World War I,

Former Governor Patterson noted that
his role in the cleanup resulted in his
career in public service and Joe Cassady
stated that this was nol the normal two-
week summer camp but rather an
intense six-month period away from his
new law practice. Alabama State Bar
President Sam Rumore, himself a retired
colonel and judge advocate in the USAR,
expressed the deep debt of gratitude that
all Alabamians owe to former Governor
Patterson, his late father, Joe Cassady, Sr.
and the countless other atlorneys,
Guardsmen and officials who cleaned up
this terrible situation,

Brigadier General Tom King, &
Birmingham attorney, presented plagques
te panel participants on behalf of the
Adjutant General and the Alabama
Military Department. Commiltee
Chairman B. Boozer Downs was assisted
by Jack Park, an assistant atlorney gener-
al, and Lieutenant Colonel Bryan Morgan,
staff judge advocate of the Alabama
National Guard, in the planning of the
symposium which annually addresses mil-
itary law-related topics, ]
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ALABAMA STATE BAR MEMBERS
TAKE NOTE OF THIS FIRST CLASS OFFER

MAJOR MEDICAL INSURANCE
ISSUED ON A

GUARANTEED ACCEPTANCE BASIS

ISI provides quality benefits for members, employees, and eligible family members.
Administered by Insurance Specialists, Inc.
{ ( Underwritten by New York Life Insurance Company

51 Madison Avenue, NY, NY 10010
Policy Form GMR EST. 1959

THIS COMPETITIVELY PRICED PLAN INCLUDES:

4100 % coverage for In-Network provider office visits
($15 co-pay applies - max $200 per visit)
4+Co-pay prescription card with the $500 deductible plan
4+ Deductible choices of $500 or $1,000 per calendar year
480/20 In-Network and 60/40 Qut-of-Network PPO Plan
433,000,000 per person maximum (some restrictions apply)
+Maternity covered as any other condition
+Endorsed by the Alabama State Bar Association
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costs, eligibility, renewability, limitations and exclusions) TODAY to:

INSURANCE SPECIALISTS, INC.
33 Lenox Pointe, N.E. CAtlanta, GA 30324
(800) 241-7753 ¢ (404) 814-0232 ¢ Fax (404) 83140782




The Alubama Supreme Court, based
upon the decision of the Disciplinary
Board, suspended Wetumpka attorney
Vinson Wilson Jaye from the praclice
of law in the State of Alabama for a
period of six months, effective July 5,
2000, Jaye was retained to prepare a
guardianship for an elderly lady who
was living with his client, The client
paid Jaye $300 of his $750 fee and he
assured ber he was working on her
case. Therealter, Jave failed to per-
form the legal services for which he
had been paid, failed to communicate
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with his client, and abandoned the
practice of law, [ASB No, 99-37(A)]

The Alabama Supreme Court, based
upon the decision of the Disciplinary
Board, suspended Wetumpka attor-
ney Vinson Wilson Jaye from the
practice of law in the Stale of
Alabama for a period of 91 days,
effective July 5, 2000, as reciprocal
discipline pursuant to Rule 25(a),
ARD.E This discipline was based
upon a January 19, 2000 order of
the United States Court of Appeals
for the L1th Circuit indehinitely sus-
pending Jaye from the practice of
law for his dilatory conduct in filing
appeals belore the courl, This sus-
pension is to run concurrent with
the six-month suspension in ASB
No. 99-37(A). |Rule 25(a); Pet, No,
(0-02)

Former Dothan attorney Edward
Michael Young was suspended from
the practice of law for 91 days, effec-
tive May 19, 2000, On July 5, 2000,
the Alabama Supreme Court adopt-

ed the order of the Disciplinary
Board of the Alabama Stale Bar,
This suspension was the result of a
conditional guilty plea tendered by
Young in resolution of two pending
disciplinary cases. Two clients
alleged willful neglect of their legal
mallers and a lack of communica-
tion by Young. Young also failed to
respond to the allegations in the
complaints in spite of requests from
the bar that he do so within 30 days.
At the time of his plea, Young was
living in Columbus, Georgia. He
had, in effect, abandoned his prac-
tice in Dothan, Alabama. [ASB nos.
98-256(A) & 98-257(A)]

Birmingham attorney Susan M,
Donovan was interimly suspended
from the practice of law in the State
of Alabama pursuant to Rule 20(a),
Alabama Rules of Disciplinary
Procedure, by order of the
Disciplinary Commission of the
Alabama State Bar dated August 10,
2000, The Disciplinary Commission
found that Donovan's continued

Notices

e Clarence Chrislopher Clanton,
whose whereabouls are unknown,
must answer the Alabama State
Bar's formal disciplinary charges
within 28 days of November 15,
2000, or, thereafter, the charges
contained therein shall be deemed
admitted and appropriate disci-
pline shall be imposed against him
in ASB nos, 99-243(4) and 00-
T7(A) before the Disciplinary
Board of the Alsbama State Bar,

Richard Jude Sputrlin, whose
whereabouts are unknown, must
answer the Alabama State Bar's
formal disciplinary charges within
28 days of November 15, 2000, or,
thereafter, the charges contained
therein shall be deemed admitled
and appropriate discipline shall he
impesed against him in ASH nos.
(00-154(A) and 00-155(A) before
the Disciplinary Board of the
Alabama State Bar,




practice of law is causing or is likely
to cause immediate and serious
injury to her clients or to the public.
[Rule 20(a); ASB Pet. No, 00-06]

Public Reprimands

e Centreville actorney Michael Lynn
Murphy received a public reprimand
without general publication. Murphy
was retained in 1993 to handle an
estate and filed the will for probate,
In 1995, Murphy sold the decedent’s
house and distributed the proceeds,
Thereafter, when nothing else was
done, a complaint against Murphy
was filed in 1997, The Disciplinary
Commission instructed the bar to
contact Murphy about getting the
estate closed. After many attempls,
Murphy finally closed the estate in
November 1999, The Disciplinary
Commission found Murphy's actions
constituted a violation of rules 1.3
(willful neglect) and 1.4(a) (failure
to communicate), The Disciplinary

Commission mitigated Murphy's dis-
¢ipline due to the fact that he had
been medically diagnosed with
major depression disorder with alco-
hol dependency. No prior discipline
was involved or considered. |ASB
No. 98-025(A})

Birmingham attorney David Elliott
Hodges received a public reprimand
without general publication for not
providing competent representation
and neglecting a clienl matter in
1694, Hodges did not file a response
Lo a motion for summary judgment,
causing the case to be dismissed. He
then advised the court that he was
under suspension for failure to com-
plete his CLE requirements, The
courl gave him additional time, and
he again failed Lo file a response,
causing the case to be dismissed
with prejudice, Hodges's conduct
constituted a violation of rules 1.1
(competence) and 1.3 (willful
neglect), No prior discipline was
involved or considered, [ASB No. 98-
140(A)) ]
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| Assistance

Program

Are you watching someone you
care about self-destructing
because of alcohol or drugs?

Are they telling you they
have it under control?

They don't.

Are they telling you they
can handle it?

They can't.

Maybe they're telling you
it's none of your business.

Itis.

Peaple entrenched in alcohal
or drug dependencies can't see
what it is doing to their lives.

You can.
Don't be part of their delusion.
Be part of the solution.

For avary one person with alcoholism,
at least five other livis ar negatively
aflacted by the problem drinking. Tha
Alabama Lawyar Assistance Program
is available 10 halp members of the
legal profession who suffer from alco-
hot or drug dependencies, Information
and assistance is also available for the
spouses, family members and office
staff of such members. ALAP is com-
mitted 10 developing a greater aware-
noss and understanding of this illness
within tha legal profession. If you or
someone you know naeds help call
Jeanne Marie Loslia (ALAP director) at
{334) 834-7576 (a confidantial direct
line) or 24-hour page at (334) 395-0607
All calls are confidential,
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Improving
Our
Profession

Cole Portis

YOUNG LAWYERS' SECTION

By Cole Portis, YLS president

year, For each birthday 1 celebrate,

I tend to reflect more on my life.
This year | concluded that too much of
my life has been wasted on feclish
endeavors, However, | was encouraged
when [ remembered 2 lesson | was
taught in Sunday School that | must
“forget what is behind and press toward
whal is ahead ...."

In my life, there are many exciting
times ahead. Most importantly, my wife
and 1 are expecting a baby dirl in
January 2001. In addition, I look for-
ward Lo serving the Young Lawyers'
Section of our state bar as its president,
I, along with the Executive Board,
intend to use our Lime wisely and effi-
ciently to make a difference in our pro-
fession and in our state,

Our primary concern this year is to
promote professionalism and civility.

I celebrated my 36th hirthday this

For example, during the Young Lawvers'

Sandestin Seminar, scheduled for May
18-19, 2001, many of cur speakers will
emphasize these topics, Although the
seminar is in the planning stage, | hope
that you will mark these dates, in ink,
on your calendars. If you have never
attended, just ask someone who has; |
assure you that they will tell you that
this is the best seminar for you to
attend. 1 will share additional informa-
tion aboul the seminar in the next issue
of The Alabama Lawyer.

In addition, each year the YLS orga-
nizes a pre-law minority high school
conference on the campus of Alabama
State University. Last vear, Jock Smith
and J.L. Chestnut motivated the stu-
dents Lo be outstanding citizens, to
work hard in school, and to dream big
dreams. This vear's event, spearheaded

by LaBarron Boone, will build upon the
successes of past conferences,

These are but two projects that we
sponsoy, Alabama's YLS is blessed to be
involved in many activities thal possibly
influence others, We are committed to
improving our profession as we press
forward into the future.

This vear, please let me know of any
concerns or suggestions you may have.
You may contact me by mail at PO, Box
4160, Montgomery, Alabama 36103-
4160, or by e-mail (jep@bwamc.com).
You may also want to contact other
members of the Executive Committee
listed below:

Thomas Albritton
{that@albrittons.com)—Andalusia

Nolan Awbrey
(nolana@hwnn,com)—RBirmingham

Robert N. Bailey
{rnb@Ifsp.com}—Iuntsville

LaBarron Boone
{Inb@bwamc.com)—Montgomery

Benjamin Bowden
(bbowden@albrittons.com)
—Andalusia

Brannon Buck
{bbuck@mecgliaw.com)—Birmingham

Kimberly Calametti
{kealametti@gmlegal.com)—Mabile

Bryan Cigelske
{bryan@jlmlaw.com)—Mobile

Christy Crow
{cde@iinkslaw.com)—Union Springs

Paul DeMarco
(paul@pljpc.com)—Birmingham
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Suzanne Dorsett (dorsett@watlaw-hsv.com)
—Huntsville

Jim Hughey (jhughey@lfwlaw.com)—Birmingham
Stuart Luckie (syluckie@datasync.com)}—Mobile
Steve Marshall (memart@localaccess.net)—Guntersville
Craig Martin (cdm@ajlaw.com)—Maobile

Patrick McCalman (psmesq@alaweb.com)—Andalusia
Robert Methvin (vgmlaw@aol.com)—Birmingham
Apsilah Millsaps (owensalm@dbtech.net)—Tuscaloosa

Michael Mulvaney (immulvaney@meglaw.com)
—Birmingham

Roman Shaul {ras@bwamc.com)-—Montgomery
Sarah Steward (shsp@aol.com)—Mobile
Todd Strohmeyer (tss@simsgraddick.com)—Muobile

Lisa Van Wagner (webbeley@mindspring.com)
—Montgomery

Harlan Winn (hwinn@burr.com)—Birmingham

CLE Opportunities

The Alabama Mandatory CLE Commission continually avalu-
ates and approves in-state, as well as nationwide, programs
which are maintained in a computer database. All are idantified
by sponsor, location, date and specialty area. For a complete list-
ing of current CLE opportunities or a calendar, contact the MCLE
Commission office at (334) 269-1515, extension 117, 156 or 158,
or you may view a complete listing of current programs at the
state bar's Web site, www alabar.ofg.

Do You Need a Tree Expert?

* Tree Valuations * Tree Protection
* Pesticide Damages * Timber Trespass
* Tree Care * Tree Assessments
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leaders serve, Aesop's fables coax
leaders to make choices berween
such thing: as greed and giving,

COmMPAssion.

Papuntonio’s new release, with
foreword br Robert F Kennedy,
Jr,, explores the derails of the
timeless wisdom left by Aesop. (W__
He invites lawyers to think
about character qualities tha
we should both revere and revile
in leaders,

Papantonio shows how
Aesop's wisdom can benefit
lawyers in their role as leaders.

Aesop's Fables were not uritten Mik e
for children b
They were written w help AR
leaders improve their lives and o
the lives of the people those =~

arrogance and humilivy, and .
selfish indifference and n
:h

esur !c(t:ng

“AE SO

fables lowyers should ven

TIMELESS WISDOM

» Papantonio
w Robert B, Kennedy, Jr

Order Today: 1-800-577-9499
Only $24.95 per book

plus $3.00 S&H each item
(Add Florida sales rax if applicable)

- <

Or by check o
Seville Publishing, P.O. Box 12042
Pensncola, FL. 32590-2042

www.sevillepublishing.com
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Rates: Members: Two free listings of 50 words or lass per bar member par calandar year EXCEPT for “position want-
ed" or "position offered" listings—8§35 per insertion of 50 words or less, $.50 per additional word,;

Nonmembaers: $35 par insertion of 50 words or less, $.50 per additional word. Classitied copy and payment must be
received according to the following publishing schedule:

November 2000 issue—deadline September 15, 2000; January 2001 issus—deadiing November 15, 2000. No dead-

line extensions will be made.,

Sand classified copy and payment, payable to The Alabama Lawyer, to: Alabama Lawyer Classifieds, ¢/o Shannon
Elliott, PO. Box 4156, Montgomery, Alabama 36101,

SERVICES

* DOCUMENT EXAMINER:
Examination ol questionad documaents,
Certified forensic handwriting and doc-
ument examinar, Thirty-three years'
axperionce in all forensic document
problams. Farmarly, chie! questioned
document analyst, USA Criminal
Invastigalion Laboratories. Diplomata
(carlifled)-ABFLE, Momber; ASODE;
IAl, SADFE; NACDL. Resume and fee
schedule upon requesl. Hans Mayer
Gidion, 218 Merrymonl Drive, Augusta,
Georgia, 30807. Phone (706) B60-4267.

* ENGINEERING/CONSTRUCTION
EXPERTS: drainage, structural,
machanical, elecirical, process chami-
cal, EIFS (slucan), HVAC; for industrial
and chemical plant taciiities, pipelines,
compressor slatons, commaercial
buildings, rasidential housing, and port
structures. Provida axpoert construction
claima and dispute analysis.
Experianced testilying exports with
licenses and credentials. Company
enginearing and contractor licensos In
Alabama and Loulslana, Conlact Hal
K. Cain, Moblle, Phone (334) 661-2605,
E-mall: hkcain @iar.net,

Wab site: www.halcain.com,

* ELECTRICAL EXPERT WITNESS:
Twenty-lour years in the slectrical
industry, Member of BOCA, CABO,
IAEL, ICBO, SBCCI, OSHA-aulhorized
instructor. L Pi-cartified lighling protection,
NICET-cerlified. Master oloctrician/con-
tractor in 39 siales. Foe basis only,
Contact Steven J, Owaen, slectrical
consultant, Phone (205) 887-2502,
Fax (205) 982-9613,

= TRAFFIC ACCIDENT
RECONSTRUCTIONIST: Evaluation of
highway design. This engineer has
raconsiructad ovar 3,000 accldants in
20 states on highways, straets, rall-
roads and highway construction zones
Involving trucks, vans, cars, pedastri-
ans, and tarm implements. Computer
animation and CAD drawings prepared
to illustrate his opinions, Ovar 42
yoars' enginearing axperionce.
Regislerad professional engineer and
full ACTAR certification. Contact John
T. Bates, PE. Toll-free (B0O) 299-5950.

+* FORENSIC DOCUMENT EXAMINER:

A director of and carlitied by the
American Board of Forensic Document
Examiners, Prasidert, Southeastern
Association of Forensic Document
Examiners. Mamber American Society
of Quostioned Document Examiners,
AAFS, IAl, Twenty-two years' experi-
anca civil and criminal cases and in
fedoral/state courts, Carney &
Hammond Forensic Document
Laboratory, Inc,, 4078 Biltmora Woods
Court, Butord (Atlanta), Goorgla,
30519. Phone (770) 614-4440, Fax
(770) 271-4357,

* INSURANCE EXPERT WITNESS:
Foo-only expert witness. Twenty yoars'
exparience in risk management insur-
ance consulting. Pre-liling evaluation,
deposition and trial. Policy coverage,
caplives, oxcoss, deduclibles, self
insurance, agency oporations, diract
writers, property loss preparation,
Member 5.R.M.C. Contact Douglas F,
Millar, Employers’ Risk Managament.
Phone (205) 985-0002, Birmingham
or WATS (800) 462-5602.

* ARBITRATOR/MEDIATOR: Quick,
cost-gllactive methods of soltling

claims, disputes or litigation. Certifled
medlator and arbltrator, member of the
Alabama State Bar since 1986, Any
lypo of dispule, Including contract, par-
sonal Injury, labor/femployment, com-
marcial, products llabllity, property
damage, and domastic ralations. Call
John B, Baugh ai (256) 768-0724. No
rapresentation 1s made that the quality
of legal seivicos lo be performed is
groater than the quality of legal services
lo ba performed by other lawyers,

FORENSIC DOCUMENT
EXAMINATIONS: Saventeen years'
loransic documant examinalions, 27
years' lotal foronsic experonce.
Retired senior documents examiner
and discipline coordinatar, Alabama
Departmant of Forensic Sciences.
Mamber, Questionad Document
Seclion—American Academy of
Foransic Sclances; Southoastarn
Association of Foreosic Document
Examiners; Southern Association of
Forensic Sciantists; Alabama Stale
Assoclatlon of Forensic Scionces (past
prosident). Gontact Richard A, Roper,
Ph.D., 7856 Vaughn Road, #1141,
Monlgomary 36116, Phone (334) 260-
2652, Fax (334) 260-7828, E-mail:
richroper@aol.corn,

EXPERT WITNESS:
Realtor/Davelopor/ CCIM covering the
United States specializing in the valua-
tion of commarcial and invastmant raal
astate, aminent domain, highesi and
bas! use, as well as salo-lnasebacks,
otc, Of the approximato 125,000 com-
marcial real estate praclitionars in the
United States, only about 5,000 have
earnad the CCIM designation. Call
Jason B. Stinson, CCIM, with
Commaorcial Realty Services of
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Alabama, Inc. Phone (258) 548-1894 or
(B00) B19-0487.

HIGHWAY SAFETY AND TRAFFIC
ENGINEERING: Highway safety and
traffic enginearing In the roadway envi-
ronment, construction work zonos,
roadway hazards, roadside hazards,
RRA grade crosgings, traffic controls,
highway engineering safety standards,
aceident reconstruction, driver reac-
tions, and expectations. GE Lohr, PE,
Box 12339, Charleston, South
Carolina, 29422-2339. Phone (843)
795-7218, E-mall: fohrg @msn.com,

HANDWRITING EXPERT/FORENSIC
DOCUMENT EXAMINER: ARFDE-
certifind, Formerly Chiel, Questioned
Documents Division, U.5. Army
Criminal Investigation Laboratory.
Amarlcan Society ol Questioned
Docurment Examinars, American
Acadamy of Forensic Solencas, Civil
and criminal cases accepted. Farrell
Shiver, Shiver & Neison Doecument
Investigation Laboratory, 1803 Lilac
Ridge Drive, Woodstock, Georgla,
30189. Phone (T70) 517-6008,

LEGAIL NURSE CONSULTANT:
Medical malpractice cases: review and
organize medical records, interrogaltories
and depositions Perform madical
rosearch, Evaluats liability and causa-
tion, Assess damages and value the
case. Eliminate non-meritorious cases.
Expedite settiement of marilorious
cases. Assist in case strategy, Obtain
oxperl roport. Assist In preparation of
plaintiffs and experts for trial, Conlac
Susan E. Baker, R.N., J.D., 107 North
Side Square, Huntsville, 35801, Phene
(256) 534-6680, Fax (775) 521-9260.
E-mail: bakerrnjd @ mindspring.com
No ropresentation is rnade that the

quality of legal servicas to be pedormed

is greater than the quality of legal
services parformad by other lawyers,

STATISTICAL EXPERT WITNESS:
Statistical exper| wilness with data and
conclusions ralovant to cases involving
discriminatian, ezonomic impact of
advertisemeant omissions, madical
claims, environmental mishaps, busi-
noss losses, pharmaceutical claims,
Membar of the American Stalistica!
Assoclation and Amerlean Socioty of
Clinical Oncology, Contact Al
Bartolucel, Ph.D., 5508 Huntors Hill
Road, Birmingham, 35210, Phone
(205) 956-B145, Fax (205) 956-7356,

RESEARCH, WRITING: LegaiScope

concise and commanding legal
rasearch and wriling. Oulsource those
memos and briels, Call (941) 518-6785
or visil www.legalScopaResearch.com

DEVELOPMENTAL DISABILITIES:
Expert testimony provided related 1o
administration of programs for mental
relardation, developmantal disabilities,
menlal health or special education.
Particular emphasis placed on propri-
ety of policies, procedures and Individ-
ual treatment in public or private resi-
dential facilities, community living set-
tings and public schoaol speclal educa-
tion. Willlam A. Lybarger, Ph.D, Phone
(316) 221-6415.

REGISTERED FORESTER: Forty-one
years' experience in private, industrial
and fedaral forost management anc
practices, Speclalizing in limber lraspass
avaluations and acquisition appraisals.
Elwyn A, Spenca, Anniston. Phono
(256) 237-4309,

EXPERT/ACCREDITED COURT
INTERPRETER: Accraditad Spanish
interpreter famillar wih worker's com-
pensation, immigration issues, general
translatiens, ete. Over 20 years' experi-
once, Contacl: José Casanova. Phone

(205} 979-READ(7323.) E-mail:
jcasanova @ mindspring.com

CONSULTING ENGINEERVEXPERT
WITNESS: Professional engineor with 24
yaars of industrial, construztion, safety,
machinery, puip and paper experience,
industrial accidents, OSHA, building
codes, automobile accidents, product lia-
bility, and defense. Richarda T, Tolbert, PE.
Phone (205) 856-9922,

POSITIONS OFFERED

« ATTORNEY JOBS: Tha nalion's #1

lob-hunting bullelin for attorneys Is now
onling at AttorneyJobsOniine.com.
Subseribo online or call us; 1-800-296-
9611, Extensive Web site prasaents
thousands of attorney and law-ralated
lobs natlonwide and abroad at all levels
ol experlence in public (federal, state
and local) and privale seclors,
Sponsored by West Group,

ATTORNEY POSITIONS: Throe-altor-
ney lirm seeks attorney for corporate/
aslate and business planning practice,
Will consider new or recent graduala
with LLM In taxation, Doug Friedman,
2000-A SouthBridge Parkway, Sulte

RESEARCH & WRITING

ASSISTANCE

Katherine S. Weed
P.O. Box 590104
Birmingham, Al 35259
(205) 941-1496

*Rate: $35 per hour

sNo Minimum

* Admitted to the Alabama State Bar, 1979

¢].D. Summa Cum Laude, 1979
Cumberland School of Law

*Serving the research and writing needs of
Alabama attorneys since 1997

FAST. EFFECTIVE, EFFICIENT

No representation is made that the quality of the
legal services performed is greater than the quality

Rasearch provides you with affactiva,

Tt Afubemer Ju_rw




please lrom now or recent graduates.

« ATTORNEY AND PARALEGAL

POSITICNS: Matropolitan Atlanta firm
with Alabama offico soeks licensed
attorney with 0-2 years' exparience in
craditor’s rights/bankruptey and parale-
gal with 1-5 years' experience in
Atlanta office. Send resume in confi-
dence wilh references 1o Administrator,
3675 Crastwood Parkway, Suite 110,
Duluth, Georgla, 30096,

« ATTORNEY POSITIONS: Judges, pri-

vate practilionars, in-house counsel
and government lawyears throughout
Alabama and Georgia serve in the U.S,
Army Resarva's 213th Legal Support
Organlzation. A weekend sach month
provides challenging work, great pro-
losslonal contacts, generous pay,
access lo outslanding benefits (lite
Insurance and retirement), and fra-
quent educational opporlunities, Includ-
ing CLE recognizad by all jurlsdictions,
No prior military experlence necassary,
For more information call Duane
Cantroll at (256) 840-2749,

= CLINICAL PROGRAM DIRECTOR:

Thoe Universily of Alabama School ol
Law seeks candidates for the Clinical
Program Director, a tenure-track posi-
tion. Salary is ralionally compatitiva
with excellent benefits and academic
supporl. The individual's background
and qualifications will detlerminae her or
his initial academic rank. Minimum qual-
ilications include a J.D. dagree from an
ABA-accredited law school, a distin-
guished acadaemic record, and experi-
ence as a clinical lawyeor at an ABA-
accradited law school or substantial
practica oxperience. Candidates alsa
musl either be licensed to praclice law
in Alabama or becoma licensed as
soon aflar agcepting the position as is
reasonably possible. Wa oncourage
applications from candidates who fur-
thar would diversify our faculty, Contact:
Please send applications or namina-
tions, with resume and soclal sacurlly
number, 1o Professor Bryan Falr, Box
870382, Tuscaloosa, 35487-0382,

+ EXCELLENT OPPORTUNITY FOR

EXPERIENCED ATTORNEY: Small
law firm daeslras 1o associate partner
with own client base. Currenlly firm
handles civil defense, worker's com-
pensation and genaral corporata
matters in Alabama and Mississippi,
Excallent benalits provided. Salary
commensurale with contribution to
client base, Interasted parties should
raply to 1901 Sixth Avenus, Norlh,

Sulte 1500, Birmingham, 35203,
Replies will be kept confidential.

» ASSOCIATE ATTORNEY: Estahlished

Birmingham firm with satellite office in
Hunisville is seeking an assaciate lor
the Huntsville office. Applicams should
have 1-5 years' exparience. All replies
will be kep! confidential. Fax 1o (205)
250-5034, Artention: Recruiting.

= BIRMINGHAM LAW OFFICE: Wa are a

highly-rated, super-ragional property and
casually Inaurer seeking a qualified
attorney with three 1o five years' trial
exparience to serve as in-housa Irial
counsel for law office located in down-
town Birmingham, Insurance defonse liti-
gation background preferrad, We offer a
competitive salary and banafits package.
Send resume and salary requiremants
to: Mark J. Huller, Senior Caunsel, The
Cincinnati Insurance Company, P.O. Box
145496, Cincinnatl, Ohlp, 45250-5496.
Equal Opportunity Employer,

FOR SALE

= LAW BOOKS: Willam S. Hain

Company, More than 70 years later, still
your #1 source for buying/selling law
books, 50%-70% savings on major
sets, international law, rare/antiquarian
law. Appraisal service availabla. Call:
{BOD) 496-4346. Fax (716) 883-5595,
Wal: sito: www. wshein.com/used-books.

FOR LEASE/RENT

* LAW OFFICE AVAILABLE: Five

Points, newly remodaled, Southside
law office available for solo attorney(s).
Fast DSL internel access, 117 22nd
Street, South, Birmingham. New phone
systam, sic. "Virtual” offico or “corpo-
rale image” also avallable for those
naoding limited conlerence room time.
Racaptionist and other ancillary
services provided. One flat fee that
includes phone, utilities, etc. Call Tom
Ploult, asq. at (205) 939-0000,

BIRMINGHAM OFFICE SPACE-
SOUTHSIDE: Nice, furnished office
space in Southside with froe parking.
Phone-secretary available, utllities, lur-
nished library and conference room
avallable, copler, lax, reception. Located
al 2153 141h Avenue, South—Hightand
Avenue area, Phone (205) 539-1327. W

Career Opportunities For Lawyers

Good lawyers have many options in today's legal market, and
attorney compensation has never been higher. Firms and corporations have
immediate openings for lawyers at all levels of experience in

the following areas:
* litigation
= cmployment law

« corporate transactions and real estate

* tax and estate planning
* intellectual property

All inquiries are strictly confidential. Please comact Richard G. Brock, Esq.
at Acymtech. Phone (205) 871-3223. Fax (205) 871-3224,

E-mail: richard@acymtech.com,




Your clients didn't retain
"iustanyattorney"
to represent their legal interests.

Deon't retain
"iustanyvaluationfirm"
to advise and assist you.

IN COURT OR OUT, LITIGATION SUPPORT OR ESTATE PLANNING, YOU SHOULD ALWAYS

HE ARMED WITH A RELIABLE BUSINESS VALUATION FOR YOUR CLIENT.

FOR SWIFT RESPONSE AND STRICT ADHERENCE 1O THE i'll(ll"l-l!-}."}IUN'.‘i HIGHLEST STANDARDS,
sy ON Dixon Qpom.
WE ARE A NATIONALLY RECOGNIZED AC SCOUNTING, VALUATION AND CONSULTING FIRM

WITH THE STRONGEST CREDENTIALED PROFESSIONALS IN ALABAMA,

DixoN OpoM - SERIOUS ABOUT YOUR BUSINESS.

James L, WiLLiws, Ronm E. TAvLoR, Timoriy W, York,
CPAJABV,CVA, CBA CPA/ABV, CVA, CBA CPA/ABY, CVA

1

DIXON ODOM rpLic

Cortilied Pulllic Accountants and Consultants

2010 ELEVENTH AVENUE SOUTH, SUITE 400 ¢ THE PARK BUILDING « BIRMINGHAM, ALABAMA 33205
(205) 23091 11 » (RO0) 8748552 + FACSIMILE (208) 300177« WEBSITE www. dixonatlan,com




Web site v FirmSite

Jfrom Whst Legal Directory”

Building a Web aite for your practice can atirct potentiol
clienta But with a FirmSite, you'll have moee pull.

pebpireaaseeneantensrerereCAR-RT SORTE#E-007
MS, LAURA ANN CALLOWAY
ALADANA ETATE HAR

PO BOX &
H{'INH'-DHERH‘ AL J5101-0471

Constructing s site and gecting on the Intesne: is only the
begsnning. A FirmSite* from West Legal Directory offera
legnl profeasionals a comprebensive Internet marketing solution.

+ Build & maintain your slie
Unlike generslists, we construct mites only lor the legal
profession. We maintain your site, making changes as needed,
andd prowide monthly usage reporte

+« Create compelling content
Our unigue experience with legal information offers you
more than just an Internel brochure, We help you develop
the persuasive content that can make all the difference.

« Pul peaple 1o your practice
We usher prospective clients 1o your site, not just traffic,

Unlike sny other provider, we connect you W ane of the
nation's leading legal help sitea,

Hvery FirmSite can be found at ZawoMee.com - the Web
sddress people go to for legal intormation and help. And that's
why your practice needs 1o be thete too,

Lawofficelcom.

fromm Welas! lmgel Dirmciory”
In"u"q ilH-"”lliHI""“n"IIlpll'll!"lHII'“”I'““ ..‘
For more information, call your West Group representative WEST
at 1-800-762-5272, or go to: www.westgroup.com/marketingsolutions GROUP
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