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Finding Malpractice Insurance Does
Not Have To Be A Trip Through
Troubled Waters!
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Call AIM.
We Take the Bite
Out of the Process.

Attorneys Insurance Mutual Telephone (205) 980-0009

of Alabama, Inc. Toll Free (800) 526-1246
200 Inverness Parkway FAX (205) 980-9009
Birmingham, Alabama 35242-4813

“A Mutual Insurance Company Organized by and for Alabama Attorneys”
www.AttysinsMut.com




Something OLD is NEW again

WE RE QL.

old (6ld) P adf. Made or acquired long ago; having lived or existed for a long ime*

...AND PROUD OF IT!

IS1, INSURANCE SPECIALISTS, INC currently serves in its fourth decade
of Insurance Program Administration to Members of the Alabama State
Bar. Established in 1959, ISI entered its affiliation in Alabama in the early
seventies. Since then, the Agency has expanded to the West Coast, New
England and Atlantic States, but maintains its home in the South where it
began. We understand Lawyers and their needs, and sirive to maintain the
tradition of excellence that sets us apart over time.

We're new...

new (noo) P adj, Different from the former or old; recent, rejuvenated®

...and bring it to you!

ISI is pleased to announce acceptance of its new Alabama logo. Be sure
to look for it in publications and mailings to come as we bring our quality
products to your practice.

IS ALABAMA
INSURANCE SPECIALISTS, INC.
e SM
EST. 1959
PLANS AVAILABLE THROUGH ISIALABAMA
ENDORSMENT OF THE CAN ALSO
ALABAMA STATE BAR ASSIST YOU WITH
* Major Medical Lawyers Professional Liability

New York Life Insurance Company
Westport, a
* Individual Term Life
ING Reliastar

underwritten by
GE Commercial Company

* Group Term Life You May OBTALIN
New York Life Insurance Company A Quick QUOTE FOR COVERAGE
BY

* Disability Income

Hartford Life and Accident Insurance Company PHONE: [SI SALES DIRECT 1-888-1S1-1950
FAX: 1-404-814-0014
* Overhead Protection MAIL: ISTALABAMA

Hartford Life and Accident Insurance Company

* Medicare Supplement

125 LAWRENCEVILLE STREET
P.O. Box 2827

Transamerica Norcross, GA 30091

ADIAALADE] * Aumirmican | beritage DUhotionary
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E 6 Motion Practice - Birmingham
H s 7 Bankruptcy Law Update - Birmingham
)—1 = 13 DUI Defense in Alabama - Birmingham
(_) = 14 Depositions - Birmingham
a8 19 Alabama Update - Mobile
U 20 Alabama Update - Montgomery
21 Corporate Investigations: Criminal and Civil
Z Liability - Birmingham
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U E‘ 4 Tort Law Update - Birmingham
“5 5 Estate Planning - Birmingham
i 9 Trial Skills - Huntsville
&) 10 Alabama Update - Huntsviile
<ﬂ 12 Depositions - Montgomery
A 17 Video Replays - Tuscaloosa
18 Trial Skills - Montgomery
18 Alabama Update - Birmingham
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27-Jan 3 Ski and CLE - Breckenridge, Colorado

Quality CLE. . Time after Time

VISIT WWW.ABICLE.ORG
FOR A LISTING OF INTERNET COURSES FROM ABICLE
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Publications Order Form

The Alabama State Bar is pleased to make available to individual attorneys,
firms and bar associations, at cost only, a series of brochures on a variety of legal
topics of interest to the general public.

Below is a current listing of public information brochures available for distribu-
tion by bar members and local bar associations.

Brochures

To Serve the Public $10.00 per 100 Qty $

. . . Highlights and details of bar public service programs from the

TO SERVE THE PUBLIC video presentation.

Law As A Career $10.00 per 100 Qty S

. . . Information on the opportunities and challenges of a law career today.

Lawyers and Legal Fees $10.00 per 100 Qty $
. . A summary of basic legal procedures and common legal questions

of the general public.

Last Will & Testament $10.00 per 100 Qty $
. . Aspects of estate planning and the importance of having a will.

Legal Aspects of Divorce $10.00 per 100 Qty S
. . Offers options and choices involved in divorce.

Consumer Finance/“Buying On Time" $10.00 per 100 Qty S
. . Outlines important considerations and provides advice on financial matters.

Mediation/Resolving Disputes $10.00 per 100 Qty $
. . An overview of the mediation process in question-and-answer form.

Arbitration Agreements $10.00 per 100 Qty $
. . Answers questions about arbitration from the consumer’s perspective.

Advance Health Care Directives $10.00 per 100 Qty $

. . Complete, easy to understand information about health directives in Alabama.
= = — = ——— = —————— |

ACRYLIC BROCHURE STAND $ 5.00 EACH Qty S
. . Individual stand imprinted with attorney, firm or bar association name

for use at brochure distribution points. One stand per brochure is recommended.

Name to imprint on stand:

Mailing Address:

Shipping & Handling $ 5.00
TOTAL $
Please remit CHECK OR MONEY ORDER MADE PAYABLE TO THE ALABAMA STATE BAR

for the amount listed on the TOTAL line and forward it with this order form to:
Susan Andres, Director of cnmmunlcuﬂnnl. Alqhum State "'_.J-" .0. Box. 5?1, Montgomery, AL 36101
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the Alabama State Bar, we have seen the leaders of

both our state executive and judicial branches of
government in the national news. Each announced he
felt an obligation to the people of Alabama; Governor
Riley because he felt he had a duty to lessen the tax
burden on the less fortunate among us, and to increase
revenues to meet the essentially fundamental needs of
Alabama; Chief Justice Roy Moore because he felt he
had a duty to protect Alabama’s right 1o acknowledge
God. In both instances, the Alabama State Bar respond-
ed: to Governor Riley's tax proposal by publishing a
brochure and maintaining a Web site designed to edu-
cate Alabamians on both sides of the issue and encour-
aging voters to vote for what was best for Alabama. To
the Ten Commandments monument issue, the state bar
issued a press release emphasizing the importance of
the rule of law, and I met with the chief justice to dis-
cuss the application of the rule of law to that.

Regardless about how one feels about Governor

Riley’s plan. it seems clear that if Alabama is going to
meel its fundamental responsibilities to its citizens, we
must raise taxes, be vastly more efficient in the opera-
tion of state government, or dramatically reduce servic-
es, All of these potential actions require action by the
legislature,

I n the few short months that 1 have been president of

William N. Clark

The ASB has taken no position on the underlying
issue on the monument, i.e., whether the monument in
and of itself and its placement are constitutional.
However, the Alabama State Bar staunchly supports the
“rule of law.”" In order to better understand this con-
cepl, it is helpful to review the history of that funda-
mental principle.

The rule of law is not just another buzzword. It is a
key principle, which forms the foundation of our
American system of government. The rule of law can be
traced back to 1215 when King John was forced by the
barons, with the support of the church and others, to sign
the Magna Carta. It limited the power of the king, and
caused him to govern according to established rules of
law. At Runnymede in England where King John signed
the Magna Carta there is the Magna Carta national
memorial erected by the American Bar Association.

The creation of parliamentary government followed in
England in the 14th Century with the creation of the
House of Lords and the House of Commons, In the 17th
Century the Stuart kings and their Parliaments quarreled
over a variety of issues including religion. At the heart
of this dispute was a key question: “Must the king gov-
ern through Parliamentary law?" In 1628 Parliament
forced King Charles to sign the Petition of Right, which
euaranteed Englishmen certain fundamental rights. In
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EATED BY ALABAMA ATTORNEYS FOR ALABAMA ATTORANEYS

¥Y¥OUR SOURCE FOR
ALABAMA LEGAL DOCUMENTS

am seeking to minimize overhead expenses
f _‘. while expanding their areas of practice.

®* We offer you a selection of Form Files, each
of which is a set of related document forms.

*You have the option of selecting only the
- Form File you need to take care of your client.

':a ®*Each Form File may be previewed and
downloaded for immediate use and reused
~.again and again to expedite your practice.

Mortgage
Last Will & Testament

Will Probate

Estate Administration
Guardianship & Conservatorship
Power of Attorney

Lease & Easement

Eviction

Corporation

Adoption

Criminal Defense

Criminal Prosecutor

General Practice

Timber Purchase

Litigation
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the Glorious Revolution of 1688, King James, 1l was over-
thrown. He had been accused of trying to make Roman
Catholicism the state religion of England. A result of the revolu-
tion was the English Bill of Rights. This enactment did not pro-
vide for freedom of religion, but the Act of Toleration passed
spon thereafter did. It gave freedom of worship to Protestants
“The English Bill of Rights restated the old idea that govern-
ment must be according to the rule of law. Both government and
the governed must obey the laws of the land™

The American colonists, in order to protect their fundamental
rights, insisted on the creation of a government of laws. The
United States Constitution was modeled afier the Virginia Plan,
which provided for both federal and state governments and cre-
ated three branches—Ilegislative, executive and judicial. The
Supremacy Clause of the Constitution provides that the
Constitution and all laws and treaties approved by Congress in
exercising its enumerated powers are the supreme law of the
land. That clause further provides that judges in state courts
must follow the Constitution, or federal laws and treaties where
there is a conflict with state law.

In 1803, in the case of Marbury v. Madison, the Supreme
Cournt recognized the right of judicial review, i.e., the right to
interpret the Constitution. Five years before Alexander Hamilton
stated that “... A constitution is, in fact, and must be regarded by
the judges, as a fundamental law, It therefore belongs to them 1o
ascertain its meaning.” The Federnlist #78, 1788,

This historical review brings into sharp focus the two ¢ritical
issues we have been facing in Alabama over the past few

months. Is there a relationship between these historical princi-
ples and the revenue problems we face in Alabama and the Ten
Commandmenis monument? [ believe there is. The Board of
Bar Commissioners recently approved Fred Gray’s theme,
“Lawyers Render Service,” as the motto of the Alabama State
Bar. One of the primary roles of state government is 10 serve the
public. Governor Riley said his tax plan was intended to
improve the service of govemnment to Alabamians: Chief Justice
Moore said his placement of the monument was intended 10
serve our citizens by reminding them of one of the foundations
of our law, both laudable goals. In Governor Riley’s case the
process available to him under our system is the executive/
legislative process established by law. In Chiel Justice Moore’s
case, the process available to him under our system is the
judicial process and the legislature, as well as these systems,
provide the means by which the rule of law may be followed.

Service, as well as leadership, by public officials to the peo-
ple of Alabama comes in many forms. However, it scems that
fundamental to the leadership and service obligations of our
state’s elected officials is the recognition that we must work
within our system of government. 11 is important that both the
government and the governed obey the laws of the land.

Good men and women, good lawyers and good judges, may
differ on imporant issues, but it is hoped that we all share a
dedication to the ancient and fundamental principle of the rule
of law,

Note; Historical references from We the People, the Citizen
and the Constitution, Center for Civie Education ( 1987). &

The Alabama State Bar Lawyer Referral Service an provide you with an excellent means of eaming a living, so it is hard
to believe that only three percent of Alabama attorneys participate in this service! LRS wants you to consider joining,

The Lawyer Referral Service is not a pro bono legal service. Attorneys agree to charge no more than 525 for an initial
consultation, not to exceed 30 minutes. If, after the consultation, the attomney decides to accept the case, he or she may
then charge his or her normal fees.

In aﬁdh:lnn to earning a fee for your service, the greater reward is that you will be helping your fellow citizens. Most
referal dlients have never contacted a lawyer

hefure.?ourmunsellngmyheallmatlsmedad,nryw may offer fur-
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Keith B. Norman

It's a Family Affair

of Brewton, Wes Pipes of Mobile, Henry Pitts

of Selma, and Alyce Sproell of Tuscaloosa are
members of the Alabama State Bar Board of Bar
Commissioners. They all have something else in com-
mon besides being commissioners and lawyers, how-
ever, What they share is that their fathers also served
on the commission or were state bar presidents.

Alyce’s father, Rick Manley of Demopolis, served

as a commissioner for 24 years from the 17th circuit.
McLean Pitts of Selma, father of Henry Pitts, repre-
sented the 4th circuit. Wes Pipes's father, Sam Pipes
of Maobile, served as state bar president from 1968-
1969, Broox Garrett, Sr. not only represented the
21st circuit for 24 years as commissioner, but as vice-
president in 1981-1982, he was called to serve as state
bar president for eight months following the untimely
death of Harold Hughston. Tom Albritton is the third
generation of Albrittons to serve on the commission.
Mot only did his father, now United States District
Court Chief Judge Harold Albritton, serve for eight
years as commissioner for the 22nd circuit and as state
bar president in 1990-1991, his grandfather, Robert B,
Albritton of Andalusia, served as president in 1971-
1972. In addition, Tom's great-uncle, Marvin J.
Albritton, represented the 22nd circuit for nine years,
including the year his brother, Bob, was president.

Tum Albritton of Andalusia, Broox Garrett, Jr.

NOVEMBER 2003

The state bar has had at least three other father-son
presidents. The first team was made up of the O'Neals
of Lauderdale County, Edward was president in 1881-
1882 and his son, Emmett, was president in 1909-
1910. Interestingly. the O’ Neals were both elected gov-
ernor at the conclusion of their terms as state bar presi-
dent. The next father-son combination was Thomas
Goode Jones in 1900-1901 and his son, Walter B.
Jones, in 1954-1955. Both hailed from Montgomery.
Thomas Goode Jones, who served as governor In
1890-1894, was the drafter of the bar's first code of
ethics in 1887, which served as the example for the
madel code of ethics approved by the American Bar
Association that was later adopted by most of the
states. His son was a county judge in Montgomery,
founder of Jones Law School and the first editor of
The Alabama Lawyer. The final father-son state bar
presidents were Mobilians Francis J. Inge in 1934-
1935 and Francis H. Inge in 1955-1956.

There have been a number of Alabama lawyers who
served as state bar president and had sons who served
as commissioners. These include: John D. McQueen
of Tuscaloosa, president in 1932-1933, and his son,
John D. McQueen, Jr., who served as commissioner
for the 6th circuit from 1953-1972; Jacob A. Walker
of Opelika, president in 1942-1943, and his son, Jacob
A. Walker, Jr., who served as commissioner for the



5th circuit (mow 37th) from 1954-1971; Francis Hare of
Birmingham, president in 1949-1950, and his son, Francis R.
“Brother” Hare, Jr., who represented the 10th circuit from
1985-1991; snd Tommy Greaves of Mobile, president in 1975-
1976, and his son, Mac B. Greaves, who represented the 10th
circuit from 1992-2001.

Fathers and sons who have served as commissioners include:
Caine O'Rear, Jr., of Jasper, from 1970-1974, and Caine
O'Rear, I, of Mobile, from 1992-2001; Harry W. Gamble,
in the early 1940s, and Harry W, Gamble, Jr., from 1976-
1985, both of Selma; Roy D. McCord, from 1955-1976. and
Roy 0. McCord, from 1994-1997, both of Gadsden: and, from
Andalusia, Abner R. Powell, who served from 1975-1978, and
Abner R, Powell, 111, who served from 1989-1996. The first
father and daughier to serve as commissioners were A.B.
Robertson, who served from 1964-1981, and Lynn Robertson
Jackson, who served from 1986-19498, Both represented the
Jrd circuit, Although not a commissioner, Judge John B, Scott
served as state bar executive director and secretary of the
Board of Bar Commissioners from 1950-196%9. John B. Scolt,
Jr., his son, represented the 15th circuit as commissioner from
1983-1986.

Besides Bob and Marvin Albrition of Andalusia, there have
been two other sets of brothers 1o serve the state bar. Harold
Speake of Moulton served as commussioner from 1972-1975
and was followed by his brother, James, who also served the

36th circuit from 1975-1978, Likewise, S. Dagnal Rowe of
Hunisville served as commissioner from 1987-1994 and his
brother, Benjamin T. Rowe of Mobile, served from 1989-
1998, thus becoming the first set of family members 1o serve
simultaneously as commissioners. With Dag Rowe later serving
as state bar president from 1997-1998, the Rowes became only
the second set of brothers, other than Bob and Marvin
Adbritton, to serve together as state bar president and commis-
sioner.

| am sure there are family connections among the lawyers
who served the bar during its formative years in the late 1800
and the early 20th century. There may be others from more
recent times whom | have overlooked. If yvou know of any
special family relations among those who have served as bar
commissioners or officers, | would appreciate your letting me
know,

Educational Debt Continues to
Climb

Fifty-five percent of the examinees sitting for the July 2003
bar examination had educational loans. The average education-
al debt was $61.904, with the debt amounts ranging from a low
of $4,000 to a high of $171,000. Assuming a repayment period
of ten years at a favorable interest rate of 4.0 percent, the
amount of the average monthly payment would be $626, m

“These trial lawyers have held nothing back
in the way they have presented their
ideas about closing arguments. Old ideas,
reinvented ideas, and superbly onginal ideas

fill the pages of this book.”

— Johnnie Cochran

1-800-577-9499

sevillepublishing.com

SEVILLE PUBLISHING = POST OFFICE BOX 12042, PENSACOLA, FLORIDA 32590
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* Thomas H. Henderson, Jr., CEO of the Association
of Trial Lawyers of America for the past 15 years,
recently was awarded the 151st Key Award. The Key
Award is the American Society of Association
Executives’ highest award for association chief staff
executives. Henderson is a graduate of the University
of Alabama School of Law and was admitted to the
ASB in 1966.

+ Joel L. Williams of Troy was
recently elected to serve a three-
year lerm as a member of the
House of Delegates, Region 1,
Kiwanis International. He is a 1981
ASB admittee.

= Tuskegee attorney and ASB Past Witliams

President Fred D, Gray recently
was awarded the Soaring Eagles
Award from the Minority Caucus of
the Association of Trial Lawyers of
America. The award symbolizes the
struggle of lawyers of color as they
pursue personal and professional
excellence and success,

Giray

* Daniel F. Beasley of Huntsville
was recently elected a member of
the hoard of directors of the
Foundation of the International
Association of Defense Counsel,
The IADC Foundation supporis
projects and activities that seek to
improve the civil justice system, the
practice of law and the professional
interests of members’ clients. Beasley

= C, Glenn Powell, general counsel
for The University of Alabama
System, recently retired, after more
than 30 years of service to
Alabama’s largest higher education
enterprise.

Powell holds the distinction of
having served every campus presi-
dent in the history of The Powell
University of Alabama at
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Birmingham (UAB) and The University of Alabama
in Huntsville (UAH), as well as every UA president
since 1966 and every UA system chancellor since
the system was established.

Powell earned his B.A. degree from the University
in 1964, and received his L.L.B. from the UA School
of Law in 1966. He was inducted into the Farrah
Order of Jurisprudence, was president and treasurer
of Phil Delta Phi legal fratemnity, case note editor of
Alabama Law Review and co-chair of Law Day,

The Young Lawyers' Section of the Birmingham Bar
Association recently honored Jefferson County
Circuit Jodge Tom King, Jr. for his commitment to
the job and to helping the section.

Judge King was presented with the Drayton James
Award, which s given annually to a state or federal
judge who best exemplifies James's legacy of friend-
ship 1o young lawyers practicing in Jefferson
County, King is the fourth award recipient.

Monizomery attorney Gibson Vance was recently
elected treasurer of the Alabama Trial Lawyers
Association. He is a shareholder in the firm of
Beasley, Allen, Crow, Methvin, Portis & Miles.

Judge Robert Kendall, presiding judge of the 13th
Judicial Circuit, was elected president of the Alabama
Circuit Judges Association. Judge Kendall was been a
circuit judge in Mobile County for 19 years. He sits on
the state Court of the Judiciary and became the presid-
ing judge of the 13th Circuit in 1999, Judge Kendall
received his law degree from the University of
Alabama, where he was a member of the Alabama Law
Review, Circuit Judge John Bush, presiding judge of
the 19th Circuil, was elected secretary-treasurer of the
Association. He received his B.S. in public administra-
tion from Auburn University in 1978, where he was
president of the Student Government Association. He
received his 1.D. from the Cumberland School of Law,
Samford University, in 1981, where he also served as
president of the Student Bar Association.

Richard S. Jaffe, senior partner with the firm of
Jaffe, Strickland & Drennan, has been seated on the
board of the National Association of Criminal
Defense Lawyers.



= The National Register's Who's Who in
Executives and Professionals recently
added Michael W. Jackson, a Selma
attorney. Jackson 1s a 1991 admitiee to the
ASB and will appear in the 2004 edition
of the publication,

The American Bar Association, Judicial
Division, recently announced the election Jockson

of Judge James Scott Sledge as chur of

the division. The Judicial Division represents all judges,
including state and federal, municipal, administrative, trial and
appellate. Judge Sledge serves as United States Bankrupicy
Judge for the Northern District of Alabama. He is past chair of
the National Conference of Federal Trial Judges and currently
serves as the chair of the Alubama Suie Council on the Ans.

The American Bar Association elected
Charles A. Powell, 111, partner with the
Birmingham firm of Johnston Barton
Proctor & Powell LLP, 1o the Board of
Governors. As a member of the governing
body for the ABA, Powell will represent
the Section of Labor and Employment
Law. Powell has also served the ABA as
former section chair, member of the
House of Delegates and chair of the
Committee on the Development of the Law under the
National Labor Relations Act. He is o founding member of

Powell

the Amenican Employment Law Council and chaner fellow
and former president of the College of Labor and
Employment Lawyers.

Ronald A. Levitt, pariner with Walsion Wells Anderson &
Bains, LLP, has been named president of the Birmingham Tax
Forum. The Forum is an organization of local tax altormeys
ind accountants who are committed to providing continuing
education and information about significant tax issues, Levitl
serves as vice-chair of the 8 Corp Committee of the ABA
Section of Taxation. He received his B.S., MBA and J.DD,
from The University of Alubama, and his LL. M. in Taxation
from the University of Flonda.

Former United States Senator Howell
Heflin recently received the John
Marshall Award, a national honor created
by the ABA Justice Center to recognize
individuals responsible for extraordinary
improvement in the administration of jus-
tice. Heflin served in the Sennte from
1979 until his retirement in 1997, and
prior (o that, was chief justice of the Heftin

Alabama Supreme Court. Heflin is a grad-

vate of Birmingham Southern College and the University of
Alabama School of Law. He served as ASB president in 1971
and led a state initiative to adopt a new Judicial Article 1o the
Alabama Constitution, which served as a model for a unified
state courts system and judicial administration, &

2003-04 License/Special
Membership Dues Invoices

Invoices for the 2003-04 occupational licenses and special membership dues were
mailed September 22, 2003. Your 2002-03 occupational license or special member-
ship expired September 30, 2003. License fees and special membership dues for
2003-2004 were due in the Alabama State Bar office by October 31, 2003 and are
now delinquent. Occupational licenses purchased after October 31, 2003 had
a $37.50 penalty added. Payments should be sent to the Alabama State Bar or
may be made online at www.alabar.org. If you have a question, contact the ASB
Membership Department by e-mail, ms@alabar.org, or by telephone, (334) 269-1515.
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The Alabama Lawyer no longer publishes addresses and telephone numbers unless the announcement relates
to the opening of a new firm or sole practice. Please continue to send in announcemenis and/or address
changes to the Alabama State Bar Membership Department, at (334) 261-6310 (fax) or P.O. Box 671,

Montgomery 36101,

About Members

John Amari announces the relocation of his office
to 1873 Gadsden Highway, Birmingham. Phone (205)
655-8484,

J. Dennis Bailey announces the relocation of his
office to 1873 Gadsden Highway, Birmingham. Phone
(205) 655-0404.

Champ Lyons, 111 announces the opening of his
office at The Highlands Building, 2201 Arlington
Avenue, South, Birmingham, Phone (205) 933-5112.

Melinda Lee Maddox announces the relocation of
her office to 712 Oak Circle Drive West, Mohile.
Phone (251) 660-0261.

Julie Baker MeCormick announces the relocation
of her office to 105-B Grand Avenue South, Fort
Payne. Phone (256) 845-8898.

T. Eric Ponder announces the relocation of his
office to 2706 Winding Lane, Atlanta. Phone
(678) 530-9900.

Sheardren N. Pride announces the opening of her
office at 906 8. Perry Street, Suite 102, Montgomery.
Phone (334) 269-2799,

Collier H. Swecker announces the opening of his
office at 337 E. Magnolia Avenue, Suite 6, Auburn.
Phone (334) §821-4464,

Steven Lamar Terry announces the relocation of his
office to 273 Azalea Road, Two Office Park, Suite 300,
Mobile. Phone (251) 461-0853.

Heath F. Trousdale announces the opening of his
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office at 119 S. Court Streel, Florence. Phone (256)
T67-1058,

Among Firms

Ables, Baxter, Parker & Hall, PC announces thai
Ronald W. Smith has become associated with the
firm.

Adtran, Inc. announces that Kelly McDonald
Jordan has joined the firm.

Alford, Clausen & MeDonald, LLC announces
that Charles J. Polts has joined the firm as a pariner.

Bowron, Latta & Wasden, PC announces that
Kristin T. Ashworth has joined the firm as an
associate.

Bradley Arant Rose & White, LLF announces that
Jeffrey D, Dyess and R, Thomas Warburton have
joined the firm.

Burr & Forman, LLP announces that Duncan B,
Blair and Nancy D. Bolyard have joined the firm as
pariners, and J. Murphy McMillan, IT1 has joined as
an associate,

Henry C. Chappell announces his withdrawal as a
shareholder of Rushton, Stakely, Johnston &
Garrett, PA, Monigomery, effective August 31, 2003,
in order to assume duties as chief counsel, Alabama
Department of Revenue, Montgomery.

Coker B. Cleveland and Jon K. Vickers announce
the formation of Cleveland & Vickers, LLC. Offices
are located at 2101 6' Avenue, North, Suite 115,
Birmingham. Phone (205) 324-1217.



Ross Dinmond, 111, James E. Hasser,
Jr., James H. Frost and Stuart Y.
Luckie announce a name change of their
law firm 10 Diamond, Hasser, Frost &
Luckie,

Timothy L. Dillard and Allwin E.
Horn, IV announce the formation of
Dillard & Horn, LLP with offices locat-
ed at 2015 Second Avenue, North, Fourth
Floor, The Berry Building, Birmingham.
Phone (205) 251-2823,

MeGlinchey Stalford announces that
David A. Norris has joined their firm.

Najjar Denaburg, PC announces that
William R. Myers has joined the firm as
a shareholder.

Lawrence G. Newman, Victor L.
Miller, Jr. and Theresa A. Terrebonne,
all formerly of Newman, Miller, Leo &
(’Neal, announce the formation of
Newman, Miller & Terrebonne.

Ogletree, Deakins, Nash, Smoak &
Stewart, PC announces that Joseph V.
Musso, John W, Roberts and Alysonne
. Hatfield have become associates.

Phelps, Jenkins, Gibson & Fowler,
LLP announces that Robert 5. Plott,
Terri O, Tompkins and Kevin A.
McGovern have joined the firm as asso-
ciates,

Sirote & Permultt, PC announces that
David R. Mellon has become associated
with the firm in their Birmingham office,

Turner & Webh, PC announces that
Chris E. Roberts has joined the firm as a
shareholder. The firm name has changed
1o Turner, Webhb & Roberts, PC.

The United States Attorney's Office
for the Middle District of Alabama
announces that Julia Jordan Weller was
promoted to first Assistant United States

Attorney, as of January 2003, Patricia A.

Snyder returned to the office in April
2003, as an Assistant United States
Altomney.

Wallace, Jordan, RatlifT & Brandt,
LLC announces that Glenn E. Estess,
Jr. has joined the firm as a member, and
that Julie Bonner DeArman and John
D. Tolbert have joined as associates.

Wainwright, Pope & McMeekin, PC
announces that Bradley J. Cain has
joined the firm as an associate.

Watson, deGraffenried, Hardin &
Tyra, LLP announces that W. Ryan
deGrafenried, I has joined the firm
as an associate, He represents the fifth
generation in his family to practice as an
attorney.

G. Thomas Yearout, Paul J. Spina,
M1 and Paul K. Lavelle announce that
the firm formerly known as Duell,
Yearout & Spina, PC is now Yearout,
Spina & Lavelle, PC, and Joy J.
Minner and Christy L. Phillips have
become associated with the firm. Ryan
S. Marsteller remains associated with
the firm. |

ARE YOU PAYING TOO MUCH
FOR LIFE INSURANCE?

Throagh Direne Insurence you can purchase affordable Tife insrance from highly mted
insutanoe companies. To svosd overpaying, call for a free quote om policies maging from $100,000
wp to 525,000,000 w compare with your current life or business insurance

Wiest Coast Life Insurance Company
5250000 Level Term Coverage
Male, Super Prefermed

Drane Insurance
Carter H. Drane

(800) 203-0365

Annual Premium
AGE; o 35 40 45 ] 55 [L!]
Giln SHI §118 $140 5213 $291 $400 §773
s 8135 5135 S168 S2%) $441 $650 §1,035
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West Coast Life Insursnce Compony
$500,000 Level Term Covernge
Male, Super Prefermed

Annuaal Prémivm
AGE 30 35 < 43 50 15 0
Glo $188 5185 $230 §375 £535 930 §1,495
s $220 0 $285 $530 3215 $1.2%0 $2,020
GIo $245 5200 5S40 695 1,100 SLATS $1.785

Life lnsurance * Emploves Benefits « Estate Planning * Anmuilie
LET US FAX YOU A QUOTE
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Ludger D. Martin

The Etowah County Bar lost one of its most eloquent
and convivial practitioners of the juridical arts on May
23, 2003, with the passing of Ludger D. Mantin of
Gadsden at the age of 82, after having practiced law
here for 50 years. Ludger graduated from Hackneyville
High School (in the days when the players had a jump
ball after every successful goal), Piedmont College
{where he met his lovely wife, Gayle) and the
University of Alabama School of Law (in 1948), He
served in World War [T and spent 18 months at 15% Air
Force Headquarters in Italy as a meteorologist. He was
a member and Sunday School teacher at First United
Methodist Church and had previously taught Sunday
School at Christ Central United Methodist Church for
36 years. He was full of country wisdom that he used
to good advantage in making many a winning jury
argument. He was also an admirer of good poetry,
which he had a knack for remembering (and memoriz-
ing in advance) and using at opportune moments dur-
ing his closings, as well as being a good writer himself
of topical verse from his college days onward. One of
the poems he wrote in college was read at his funeral
service. He practiced both civil and criminal law, was
pust president of the Etowah County Bar Association
and a bar commissioner for 12 years. He spent 15
years as a part-time deputy district attorney, some of
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that while in partnership with his son, Charles D.
Martin, who also was a part-time prosecutor. Ludger
took detailed notes of every defense attomey s argu-
ment and carefully rebutted each point, after having
gotten the jury’s attention by, as they used to say,
crawling into the jury box and chatting with them. He,
along with the district attorney for most of his prosecu-
torial career, William W, Raybumn, prosecuted all the
big cases in Etowah County. He was a toastmaster
without peer and had a fund of jokes and stories for all
occasions, One CLE speaker asked for a joke to use
before giving a dry but fact-filled talk, and got one that
still makes the rounds today. Ludger had a twinkle in
his eye and was always good company. His enjoyment
was especially enhanced when around his family.

He is survived by his wife, Gayle; son, Charles D.
Martin, and his wife, Nancy; granddaughters Jennifer
(John) Troncale, Kelly and Leslic Martin; sisters Verna
(David) Reaves and Jeannette (Bill) Ward; brother Sam
{Ellen) Martin, and a number of nieces and nephews.
“Now cracks a noble hean. Good-night, sweet prince,
and flights of angels sing thee to thy rest!” William
Shakespeare, Hamlet

—Charles Centerfit Hart,
Erowal County Bar Association



Thomas Drake Samford, 111

I first read the following poem in an article by James Harvey
Tipler of Andalusia, on the occasion of the death of his father,
Frank J. Tipler, Ir., as printed in the March 1999 edition of The
Alabama Lawyer:

“Stop all the clocks, cut off the telephone,

Prevent the dog from barking with a juicy bone,
Silence the pianos and with muffled drum

Bring out the coffin, let the moumners come,

“Let aeroplanes circle moaning overhead
Scribbling on the sky the message He Is Dead,

Put crepe bows round the white necks of public doves,
Let the traffic policeman wear black cotton gloves.
“He was my North, my South, my East and West.
My working week and my Sundays rest,

My noon, my midnight, my talk, my song;

I thought that he would last forever; | was wrong.
“The stars are not wanted now: put out every one;
Pack up the moon and dismantle the sun;

Pour away the ocean and sweep up the wood;

For nothing now can ever come to any good.”
—W. H. Auden

After eulogizing the very productive and memorable life of
his father, the author concluded as follows:

“My brother said, ‘1 am here to tell you that God exists, that
He loves each and every one of us, and that at the end of
time we will all be together again.’

“My father believed that, too, and so although the depth of
loss expressed in the poem by W. H. Auden is very real, |
would like to think that my father is looking down on us
today, listening, and that he would want each of us not to be
sad about his passing. [ think he would have liked these
words written by another poet:

“Dio not stand at my grave and weep. 1 am not there; 1 do not
sleep. | am a thousand winds that blow. [ am the diamond
glints on snow. | am the sunlight on ripened grain. | am the
gentle autumn rain. When you awake in the morning’s hush [
am the swift upflinging rush of quiet birds in circling flight. I
am the sofi star-shine at night. Do not stand at my grave and
cry. I am not there; [ did not die.”

—ﬂ.fi‘ﬂﬂ}‘"l”ﬂ.\'

| identified with the feelings expressed above then, and now
repeat them on a more personal level. | would add two addition-
al items: one, a poem, delivered by Daddy, as the keynote
speaker, on the occasion of my high school graduation, which
has always remained in my mind, and which exemplifies our
renewed emphasis on “service.” The other is a song, wntten by
Kim MNoblitt, which has given me great comfort, since my sister,
Lynn, made me aware of it:

The Bridee Builder

An old man, going a lone highway,
Came at the evening, cold and gray,

To chasm, vast and deep and wide,
Through which was flowing a sullen tide.
The old man crossed in the twilight dim;

The sullen stream had no fears for him;

But he turned when safe on the other side

And built a bridge to span the tide,

*01d man,” said a fellow pilgrim near,

*“You are wasting strength with building here;
Your journey will end with the ending day;
You never again must pass this way;

You have crossed the chasm, deep and wide —
Why build you the bridge at the eventide?”
The builder lifted his old gray head:

“Good friend, in the path I have come,” he said,
*There followeth after me today

A youth whose feet must pass this way.

This chasm that has been naught to me

To that fair-haired youth may a pitfall be,

He, too, must cross in the twilight dim;

Good friend, I am building the bridge for him."
—Will Allen Dromgoole

“If You Could See Me Now™
(Kim Noblitt)

Our prayers have all been answered. 1 finally arrived.

The healing that had been delayed has now been realized.

No one’s in a hurry. There's no schedule to keep.
We're all enjoying Jesus, just sitting at His feet,
Chorus:

If you could see me now, I'm walking streets of gold.

If you could see me now, I'm standing strong and whole.
If you could see me now, you'd know I've seen His face.
If you could see me now, you'd know the pain is erased.
You wouldn’t want me to ever leave this place,

If you could only see me now,
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My light and temporary trials have worked out for my good,
To know it brought Him glory when | misunderstood.
Though we've had our sormmows. they can never compare.
What Jesus has in store for us, no language can share.
{(Chorus twice)

You wouldn't want me 1o ever leave this perfect place

If you could only see me now

If you could see me now

If you could only see me now

Thomas Samford exemplified all of the qualities required of a
successful lawyer. He led by example, serving his God, his
church, his family and his community, Born in March 1934, he
grew up in Opelikn, becoming an Eagle Scout, and later gradu-
ating from Princeton University, After serving honorably in the
United States Marine Corps and Marine Corps Reserve, he
graduated first in his class from the University of Alabama
School of Law in 1961, with the distinction of having only one
“B." given by Professor “Black Jack”™ Payne. Many of you who
studied under Mr. Pavne realize what a feat that was! When |
began my law studies at the University of Alabama, | went by
Mr. Payne's office and introduced myself. He asked me, with a
grin, if | knew that he was the only professor to give my dad a
“B” (it seemed 1o be a matter of personal pride}! Many notables
among our ranks have come from the Class of '61! Also, when |
talked with Mrs, Ginny Bryant, who succeeded "Miss Anna™ as
registrar, she looked up the records of my granddaddy and com-
mented, “Boy, have you got some big shoes to Gl It was great
to see Clarence Small and “General” Bill Jackson, who attended
law school with Daddy, as well as a number of other attorneys
for whom Daddy held a special place in their hearts, at the
services!

Thomas Samford returned 1o Opelika, practicing law with the
firm of Samford & Samford. in existence since the 1800s. He
served with distinction as Opelika Municipal Judge for 27 years,
from 1961 1o 1988, when he joined the Aubum University on-
campus staff. He served as an attorney for Aubum Umiversity for
42 years, first as an associate under William J. Samford, begin-
ning in 1961, then as general counsel from 1965 o 1995, and
finally as general counsel emeritus until shonly before his death.

In addition to pursuing his legal career, Thomas Samford did
not ignore his community. He was president of the local
Kiwanis Club and Chamber of Commerce. He was also active
in and/or received recognition from the Boy Scouts, United
Way, Community Chest, Jaycee's, Alpha Tau Omega Fraternity,
and Junior Achievement. He received the Lee County Bar
Association Spud Wright Jurisprudential Award. “in recognition
of a career of extraordinary contributions and service o the
legal profession and 1o the community.”

God was the focal point of Thomas Samford’s life. He served
in numerous leadership positions in the First Presbyterian
Church, as well as Trinity United Methodist Church, both of
Opelika. He loved to ieach his Sunday School classes and to
sing in a nomber of choirs. In addition 1o serving his communi-
ty, his profession and his church, his responsibilities as a hus-
band and father were not neglected. He marmied Jackie, his lov-
ing wife of 48 years, in 1955, and successfully raised four
devoted children, Thomas Drake Samford, 1V (86 of
Montgomery), Lynn Samford Fargason of Birmingham, Robert
Maxwell Samford and Richard Drake Samford, both of Opelika,

God Bless You, Daddy, and God Bless those who keep the
memory of loved ones in their hearts, those they loved, and con-
tinue to love, who “built the bridges™ for the rest of us! In lov-
ing memory ... Tom

—Thomas D, Samford, IV,
Montgomery

Adair, Charles Robert, Jr.
Dadeville
Admitted: 1948
Died: July 14, 2003

Blackburn, Stephen T.
Indian Springs
Admitted: 1990

Died: August 8, 2003

Bookout, John Garber
Montgomery
Admitted: 1959
Died: July 18, 2003

Collins, Fred Gano
Mobile
Admitted: 1950
Died: July 20, 2003

Daniels, Gladys Marie
Mobile
Admitted: 1985
Died: July 25, 2003

O'Rear, Caine, Jr.
Jasper
Admitted: 1949
Died: August 25, 2003

Trammell, Warren Seymore
Union Springs
Admitted: 1950
Died: July 31, 2003

Weissinger, Alan B.
Maobile
Admitted: 1953
Died: July 7, 2003
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“Athletes, Academics and the Law: Play It Smartl" is a project sponsored by thia Alabama

State Bar. Thesproject will identify varsity college athletes, in the sports of football and basketball
from major-Alabama colleges, who are now successful lawyers and involve them in speaking to stu-
dents about a career in law, focusing on the Sth grade and above.
The goal will be two-fold:
1) to highlight successful athlete/lawyers at halftime presentations during fall and winter sports
schedules; and
2] 1o have participating lawyer/athletes make appearances at area schools to talk to high school
students about the importance of focusing on academics with an eye toward a future in law
or similar professions. Athletics is a great training ground for personal development and can
be a stepping stone to many future opportunities and fields of endeavor.
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The project began in October 2003 and runs through April 2004. 2
We are currently compiling a list of lawyer/athletes. If you lettered in collegiate sports or know of %

2

colleagues who did, and are interested in participating in this program, please contact Susan :
Andres, director of communications, at 800-354-6154, ext. 132, or send an e-mail to %
sandres@alabar.org. i
Hel
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Robert L MeCurley, Jr.

Election Law Changes

T his year more significant changes in the
election law were made than any year since the
passage of the federal Voting Rights Act, The
legislature passed the following laws that will be effec-

tive upon the Justice Department’s approval and in
trme for the 2004 elections:

Act 2003-381, Voter
Identification

This bill requires all voters to carry a form of identi-
fication with them to the polls for each election. There
are at least 17 different forms of identification and if

when two of the voting officials sign the voter's list
stating they positively know the voter.

Act 2003-339, Automatic
Recount

In an election for public office or for a ballot meas-
ure, if a candidate or the ballot loses by 0.5 percent or
less of the votes cast, a recount must be held within 72
hours. In an election for public office, the losing candidate
may submit a written waiver of recount within 24 hours
of the certification of the election results and the recount
will not be held. If the election 1% for a federal, state, cir-

the voter has none of these a person may still vote cuit, or district office the waiver is submitted to the

“A Must for New Lawyers”

ALABAMA LAW OFFICE PRACTICE DESKBOOK

NINTH EDITION, with “New” 2003 Supplement
by
Robert L. McCurley, Jr.

This book has been popular with general
practitioners since 1982, This hardbound
616 page edition, with a 54 page supple- Legislature. Also included are the new
ment, 15 conveniently organized into 43 chapters and sections on UCC Article 9,
chapters change of Child Custody Law, new forms

Included ara the latest laws through the
2003 Regular Session of the Alabama

for Business Entities, Affidavit of Estate
Tax, and Durable Power of Attormey for
Health Cara.

NAME ADDRESS

Please send me copies of ALABAMA LAW OFFICE PRACTICE DESKBOOK, hinth Edition, 2000 with 2003 pocket
part at $83.00 each ($75.00 plus $8.00 tax, postage and handling). 2003 Pocket Part alone $24.00.

Please send me copies of ALABAMA DIVORCE, ALIMONY AND CHILD CUSTODY HORNBOOK, Third Edition
with current Pocket Part, at $99.40 ($90.00 plus $9.40 tax, postage and handling). 2000 Pocket Part alone $33.00.

LAWYERS EDUCATIONAL PRESS
Post Office Box 861287
Tuscaloosa, AL 35486

All orders must be PREPAID. Make checks payable to
LAWYERS EDUCATIONAL PRESS. If not satisfied you
may return the book within 10 days for a full refund.
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Secretary of the State. If it is a county election, the waiver is sent 1o
the appropriate probate judge. The Secretary of the State or the pro-
bate judge must immediately order the recount to be cancelled.

Precinet election results must be posted at a place in the county
courthouse designated by the probate judge. The results must be
posted 0o later than two hours afier the polls close. However,
counties that have centralized balloting tabulation may not be
required o comply with this posting requirement until Janvary 1,
2006,

Act 2003-311, Presidential
Elections Certification
The date for filing the cenification of nominating petitions for

presidential electors has been changed to September 6th preced-
ing the date of the presidential election.

Act 2003-400, Municipal Elections

The municipal election laws are found in Title 11, Chapter 46
whereas state, county and federal elections are specified in Title
17 of the Code of Alabama. These municipal procedures have
been extensively amended. Municipal elections generally are
held at a different time than other elections and are the responsi-
bility of the municipality.

Act 2003-337, Polling Hours

All polling places must be open at least from 7 a.m. to 7 p.m.
and remain open for 12 consecutive hours, Chambers County
and Lee County may decide to open and close to either Eastern
or Central Time Zones.

House Bill 104, Restoration of
Voting Rights for Convicted Felons
{Vetoed by the Governor)

Act 2003-313, Help America Vote
Act

The Federal Help America Vote Act 2002, public law 107-
252, passed by Congress, requires each state to make conform-
ing changes 1o the state law.

Alabama adopted its compliance law this year and affects the
following:

1. Provides the Secretary of State is the chief election officer
and grants rule making authority to the Secretary of State,
Further defines the probate judge as the chief election offi-
ciul for the county.

2. Requires a central voter registration list that is within the
office of the Secretary of State,

3. Provides for provisional voting. This replaces challenge
voting and provides guidelines for electors to vote when
their name does not appear on the voting list.

4.  Board of Registrars. The appointment of the Board of
Registrars remuins with the Governor, Secretary of
Agriculture, and State Auditor, however, these persons must
possess minimum computer and map reading skills and are

subject to guidelines set up by the Secretary of State in
determining further qualifications.

5. Voter ldentification and Re-identification. This law requires
a voter that has registered by mail to show one of several
forms of identification the first time they vote, The voters
who do not vote or voters who have failed to vote for four
vears and whose names have been stricken from the voter
registration list and placed on the inactive list may be per-
mitted to vote provided they complete a voter registration
form. This form must be accompanied by the voter's name,
driver's license number or other identifying number, date of
birth, address, race, sex, and place of voting.

6. Precincts. Each polling place must be equipped with a vot-
ing machine that will provide for a readout of the vote in
the polling place and at least one machine that will accom-
modate handicap voters,

7. Voter Information. The probate judge will provide instrue-
tion cards for voters.

8. Absentee Voting. Procedure required to allow voters not in
North America and military personnel overseas o request
an absentee ballot through the Secretary of State’s Office is
provided.

9. Centification of Returns, Centification of returns provides
that election results must be certified on the second Friday
after the election. Currently, certification is the first Friday
after election as the date for certifying of the results,

10. Prohibited Practices. Provides additional penalties for vio-
lating the Act.

11. State Plan. The Secretary of State must devise a state elec-
tion plan composed of individuals from various constituen-
cies and with the assistance of election officials.

12. Administrative Review of Complaints. A new procedure
must be established to provide for an administrative review
of complaints of people who are denied the right 1o vote,

Election Law Committee

With the major changes due in many sections throughout Title
17 of the Code of Alabama, the Law Institute has undertaken a
review of the state’s elections laws, Title 17, to clanfy the
inconsistencies where they may exist and 1o better organize the
Title for more effective use.

Alnbama evolved. as most states, from voting on paper hallots
to lever machines and now to electronic voting. However, the
laws have never been synthesized 1o create one election proce-
dure. This committee is attempting to do that and to look al
inconsistencies dealing with recounts in contested elections, A
proposed reorganization of the election code would have chap-
ters as follows:

I Secretary of State

Il.  Help America Vote Act
. Voter Registration

IV. Candidate Requirements




V.  Election Preparation

VI. Management of Elections
VIl Primary Elections

VIIL. General Elections

IX. Special Elections

X.  Post Election Procedures

The committee has had its initial meeting and expects this
study to last a year. Any changes or reorganization must be pre-
cleared by the Justice Depariment. This will require an explana-
tion of each change. We hope to have the revision completed by
2005 1o be approved by the legislature. The earliest that changes
could be effective will be for the 2006 election,

Commitiee Members

James M. Campbell, chair, Anniston
Al Agricola, Montgomery

Robert Bates, Cullman

Bill Clark, Birmingham

Honorable Don Davis, Mohile

Peck Fox, Montgomery
Representative Ken Guin, Carbon Hill
Lee Hale, Mobile

Sheriff James Hayes, Gadsden
Corinne Hurst, Opelika

Honorable Earlean lsaac, Eutaw

Honorable Bobby Junkins, Gadsden
Troy King, Montgomery

Othni Lathram, Birmingham
Senatro Zeb Little, Cullman

Flynn Mozingo, Monigomery

Mary Pons, Montgomery
Honorable Rip Proctor, Moulton
Quentin Riggins, Montgomery
William Sellers, Montgzomery
Brenda Smith, Montgomery

Ken Smith, Montgomery

Honorable Nancy Worley, Monigomery

Commitiee Reporters

Bob McCurley, Tuscaloosa
Vicki Balogh, Montgomery

For more information about the Institute or any of its projects,
contact Bob McCurley, director, Alabama Law Institute, at P.O.
Box 861425, Tuscaloosa 35486-0013, fax (205) 348-8411,
phone (205) 348-7411 or Weh site at www.alistate.al.us. =

Robert L MeCurley, Jr,
Robert L MeCintey, J & the drector ol the Alabarmes Linw institute st the Unhersity of Alabama. He
riocenvend hus unchgrnduite and liw degeess from the Liniersity

THANK YOU ALABAMA LAWYERS

As o result of your generosity, the book The Sleeping Juror has ex-
ceeded its goal of raising $25,000 for charities supported by the
Alabama Law Foundation.

Special thanks to the following firms for their kindness in sponsoring
this project:

AmSouth Bank
Armbrecht, Jackson, L.L.P.
Blackburn and Connor, P.C.
Carr, Allison, Pugh, Howard, Oliver & Sisson, P.C.
Chason & Chason, P.C.
Citrin & McGlothren, P.C.

Coale, Dukes, Kirkpairick & Crowley, P.C,
Cunningham, Bounds, Yance, Crowder & Brown, L.L.C.
Daniell, Upton, Perry & Morris, P.C.

Irby & Heard, P.C.

Stone, Granade & Crosby, P.C.

The Hatchett Foundation
Wilkins, Bankester, Biles & Wynne, P.A.
Wills & Simon

ALABAMA LAW FOUNDATION
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THE MAGNUSON M0OSS ACT DEFENSE TO ARBITRATION:

What’s Left After
Davis V. SouthegEnergy

s

Ca

BY W SCOTT SIMPSON AND GORDON L. BLAIR

labama's bench and bar have been inundated with arbitration issues since
A Allied-Bruce Terminix Companies, Inc. v. Dobson' made the enforcement of

arbitration agreements in Alabama a reality. Until recently, one of the most
controversial issues was whether consumer warranty claims are arbitrable.

In 1997, Chief Judge Myron Thompson decided Wilson v. Waverlee Homes, Inc’,
which held that the Magnuson-Moss Warranty-Federal Trade Commission
Improvement Act (“Magnuson Moss Act™)' precludes warrantors from compelling con-
sumer claims to arbitration. Wilson was disastrous for manufacturers who had come to
rely on arbitration to resolve product warranty disputes short of risky jury trials. In
Alabama, warranty claims are particularly dangerous for warrantors of automobiles
and manufactured homes because those claims will support mental anguish awards,
even in cases where the plaintiff suffered no actual physical injury,’ After Wilsan, arbi-
tration was no longer a safe harbor for warrantors.,
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Subsequent federal decisions from Alabama narmowed the
Wilson holding somewhat. These cases held that the Magnuson
Moss Act only precludes arbitration of written warmnty claims
and Magnuson Moss Act claims.” All other types of claims
between consumers and warrantors still could be arbitrated, These
decisions did not diminish the impact of Wilson. Consumers still
could prevent manufacturers from arbitrating the more valuable
claims: express warranty claims (where mental anguish damages
are recoverable) and Magnuson Moss Act claims (which permit
the award of attorneys’ fees), Shrewd plaintiffs’ lawyers reacted
to these decisions by pleading single count complaints for breach
of express warranty under the Magnuson Moss Act. The end
result was the same—warranty claims could not be arbitrated,
and defendants paid handsome settlements or suffered the conse-
quences al the hands of Alabama juries.

It did not 1ake long for Wilson to catch on. In 1999, the
Alabama Supreme Court relensed Lee v Southern Energy
Homes, Inc., which adopted the Wilson rule in a five-to-four
decision.® Ultimately, a number of junsdictions did the same,
Among those jurisdictions were federal districts in Virginia and
Mississippi, and state appellate counts in Georgia, Texas, [llinois
and Mississippi.’ For three years, every court to address the
issue agreed with Wilson. The Federal Trade Commission,
which is the agency that promulgates regulations under the
Magnuson Moss Act, even adopted the Wilson rule.!

After the 2000 judicial election changed the composition of
the Alabama Supreme Court, the court reconsidered this issue.
In Southern Energy Homes, Inc. v. Ard, another five-to-four
decision, the court reversed itself, and held that the Magnuson
Moss Act does not preclude arbitration of warmmanty claims.” This
decision was the first of its kind to reject Wilson. The Ard deci-
sion prompted Georgia and Texas to reject Wilson as well." The
federal bench first rejected Wilson in Walton v Rose Mobile
Homes, LL.C., a Fifth Circuit decision." Within a few months,
the Eleventh Circuit followed suit. In Davis v. Southern Energy
Homes, Inc., the Eleventh Circuit abrogated Wilson and its
progeny, effectively ending the Magnuson Moss Act defense to
arbitration.”

Although Wilson has been rejected almost universally, one by-
product of Wilson continues o plague warrantors, Before the
Eleventh Circuit decided Davis, it was confronted with a related
Magnuson Moss Act issue in Cunningham v. Fleetwood Homes of
Creargia, Inc." In Cunningham, a home manufacturer sought to
compel arbitration of the home purchasers’ claims against it based
on an independent arbitration agreement between the purchasers
and seller of the home." The manufacturer was not a party to that
agreement, but sought to enforce it as a third-party beneficiary.”
The court expressly refused to decide the Wilson issue, and
focused instead on a related issue—whether the Magnuson Moss
Act requires a warranior (o disclose an arbitration clause within

A Death Penalty Seminar
“Loosening the Death Belt VIII"

Jamuary 30 - January 31, 2004
Embassy Suites Hotel
Birmingham, AL

Hear nantionally acclaimed death penalty lawyers
tnlk about successiul technigues necessary 1o
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o [fow Capital Suriex Think

* [mpact of Wiggins. Funds for Mitigation
Making the Courts Comply

® Opening and Closing Statemenis

& Fair Dire.... and much more!

Reghstration: 5300 by 12731 (ACDLA members)
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(334) 272-0064  VISAMC accepled
E=mnil: annoooperiicharcr.nel
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Hatel; Embassy Suttes
2300 Wooderest Place, Birmingham, AL
(205} B79-T400 Rate: 5124.00 sd

Free Report Shows Lawyers
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Calif —Why do some new clients this month. you
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struggle 1o pay their bills?, A referral system, Ward savs,
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office every day knowing the
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tiess will be on the line”

Wird has taught his referral
system’ to over 2500 lawyers
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which reveals bow any lawyer
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hour free recorded message, or
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htp:/fwww.davidward.com
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NDNOTES

the text of a warranty." The court held that because the arbitration
agreement ai issue did not appear as part of a “single document™
within the text of the warmaniy, the agreement could not be
enforced. To reach this result, the court relied on a Federal Trade
Commission regulation that requires “informal dispute settlement
mechanisms™ 1o be displayed within the text of a warranty.” The
Alabama Supreme Coun adopted the Cunningham “single docu-
ment” mule in Ex parte Thicklin' last year,

This rule presents a substantial impediment to the enforcement
of warranty-arbitration agreements because the defense of lack
of mutual assent can preclude their enforcement. Contract assent
is usually proven through a written agreement signed by the par-
ties. The plaintiff *s signature is the best evidence of assent in
most circumstances,” Consumer warranties, however, generally
are not signed by either the consumer or warrantor. They are
simply delivered with the product. A plaintiff can avoid a war-
ranty-arbitration agreement by arguing that he never received or
read the warranty.™ The Alabama Supreme Court has been recep-
tive to this argument, even in cases where the plaintiff files a
claim for breach of express warranty (which presupposes that the
plaintiff received a warranty in the first place).”™

The good news for warrantors is that the Eleventh Circuit's
analysis in Daviy conflicts with its holding in Cunningham. The
Cunningham single document rule may be subject to challenge
for this reason, In determining that an arbitration provision must
be set forth within the text of the warranty itself, the
Crnningham court relied upon a Federal Trade Commission reg-
ulation that requires “informal dispute settlement mechanisms”
to be displayed within the warranty.” The Cunningham court
concluded that arbitration is an “alternative dispute settlement
mechanism™ under that regulation.™ The Davis court has since
rejected that interpretation.™ The Fifth and Third circuits have as
well. Arbitration agreements are not “informal dispute settle-
ment mechanisms™ under the Magnuson Moss Act. Instead, they
are viewed as forum selection clauses.™ This important distine-
tion should render the single document rule inapplicable to war-
ranty-arbitration agreements. Separately signed arbitration agree-
ments between warrantors and consumers should be enforceable.

Until the single document rule is properly reconciled with
recent decisions, warrantors face a “Catch-22" situation, If war-
rantors place their arbitration agreements in product warranties,
then the defense of lack of mutual assent can render those
agreements unenforceable. On the other hand, if warrantors rely
on separately signed agreements, then the single document rule
may preclude the enforcement of such agreements. It is hoped
that the Eleventh Circuit and the Alabama Supreme Court will
revisit the single document rule in light of recent decisions to
bring clarity to this imporiant issue. |
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Mandatory Continuing Legal Education Regulation Changes

The following regulation changes were approved by the Board of Bar Commissioners and became effective July 14,
2003.

Regulation 4.2

A list of organizations whose continuing legal education activities are presumptively approved for credit and the
organization has paid the required annual spansor fee of $250 shall be compiled and published annually by the MCLE
Commission. A list of approved sponsors is available upon request. Other organizations may be added to the list as
their identities are confirmed by the commission by application and upon payment of an annual sponsor fee of $250.

Regulation 4.7

Any organization that has not been designated an approved sponsor by the commission must pay an application fee
of $50 for each application submitted during a calendar year. This application fee must be attached to the application
form in order for the application to be considered.

Attorneys who submit applications also must pay an application fee of $25 for each application submitted during a cal-
endar year. This application fee must be attached to the application form in order for the application to be considered.

For more information, go to www.alabar.org.

Legal Professional Liability
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Greatest Law Firms

Coverage For All Firm Sizes # Financial Stability
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Ethics CLE - Las Vegas - Fall 2003

1 Apply Online - App In A Snap *
F Eam Ethics CLE Online

www.greatamericanlawyer.com

GREATAMERICAN.

INSURANCE GROUP

Professional Liability Division

Contact;
Ron Kiefer

800-299-4331
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The Web Is bringing
new clients
to firms just like yours.

So why not yours?
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Your future clients are on the Web.

We'll help you find them.

West Client Development Services helps you
effectively use the Web to enhance your new
business efforts. Today, the three critical components
for online success are design, content and traffic. We
can help you build an online presence that uses all of
these to deliver real results. Stop missing out!

See how West Group makes the Web work for you.
Call 1-800-762-5272,
or visit http://products.findlaw.com

FindLaw:
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Smart Practice
Not Malpractice

Gilsbar invites you to a
fifth generation seminar
designed to identify risk in
every step of client

representation...and the
strategies to reduce
malpractice exposure.

Birmingham, December 4, 2003

Arthur's Conference Center
114 Business Drive

Mobile, December 5, 2003

Adam's Mark Hotel
64 South Water Stresat

Cost: $55.00 (in advance) $65.00 (at door)

s GILSBAR : For more information call
ey 1-800-445-7227 ext. 526

CNA rienkins@agilsbar.com

Earn 3 hours of CLE Ethics Credits &

Reduce Premium Payments up to 7.5% for 3 years
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CLE Program Materials Now Available from the L
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2003 Alabama State Bar Annual Meeting and Legal Expo

= 2003 Update in Administrative Law by Jamie A. Durham,
8s5q.

= A Century of Progress: A Tribute to African-American
Attorneys in Alabama by Hon. U. W. Clemon

= Alabama Open Meetings and Records Act: What Public
Officials Need to Know by Dennis R. Bailey, esq.

* Coalbed Methane Gas by Conrad P. Armbrecht, Il, esq.

* Considerations in Measuring Commercial and Personal
Damages by Edward W, Sauls, CPA, and Samuel T. Benton,
i, CPA,

= Corporate Corruption: Keeping Your Client Out of the
Line of Fira by Carl S. Burkhalter, esq. and James L. Goyer,

lll, asq.

= Domaestic Relations Update 2003 by Hon. J. Gary Pate

* Emerging Technology In State and Federal Courts -
Reprinted articles by Walls Anderson, esq., Nancy N.
Grekin, esq., Loren D. Jones, Andrew A. Adkins and Seth
Rowland

* Federal Procedure Update by Hon. Myron N. Thompson

* Hot Topics in Alabama Evidence by Professor Charles W.
Gamble

» Litigating Technology Disputes for the General
Practitioner by Frank M. Caprio, Esq. and David V. Lucas,

Esq.

* Planning to Win: The Hunt for the Winning Story by
James W. McElhaney, Esq.

* Practical Pointers and the Latest Legal Developments
Designed for both the Regular and Only Occaslonal Labor
Law Practitioner by Henry H. Brewster, Jr., esq. and Marcel

L. DeBruge, esq.

* Practical Tips from the Bench:Things Every Lawyer
Should Know by Hon. Aubrey Ford, Jr., Hon Eugene R.
Verin, Hon. Herman Y. Thomas and Hon. Marvin Wiggins

* Professionalism in the : Shattering the Glass
Ceiling—-How Much is Left? by Hon. Caryl P. Privett and
Cella J. Collins, esq.

* Real Estate Issues in the Probate Estate and Current
Developments in Property Law by Anne W. Mitchell, esq.
and Lynn Reynolds, esq.

= Review of Interfocutory Orders: A Roadmap by Susan
5. Wagner, esq.

* Successful Rehearing and Certiorar! In the Alabama
Courts by Deborah A, Smith, esq.

* Tax Issues of Interest to All by R. Gregory Watts, esq.

= The Practice of Law: Still a8 Profession? by Hon. W.
Harold Albritton, 11l

* Toxic Torts, Mold Litigation and State Common Law
Causes of Action by Rebecca W. Pritchett, esq.

* Trial Presentation Technology Renders Resulls: Taking
Trial Presentations to the Next Level by Incorporating

Sight, Sound and Emotion in the Courtroom by Felecia M.
Fields and Joan J. Suries

* Update on Intellectual Property Law for the General
Practitioner by Kimberly T. Powell, esq,

* Workers' Compensation Update by Robert W. Lee, Jr.,
@sq. and Donald B. Kirkpatrick, Il, esq.

Plus . . . the CD contains useful materials including the
Alabama Rules of Professional
Respanslbﬂ!tyn well as information and forms

Mailing Address:

TOTAL

COsST:

S5

Please remit CHECK OR MONEY ORDER MADE PAYABLE TO THE ALABAMA STATE BAR
for 515 and forward it with this order form to:

Communications Department, Alabama State Bar, P.0. Box 671, Montgomery, AL 36101






Alabama Municipal
Employees’ Rights to

Paid

Military Leave

BY SCOTT HETRICK AND PAUL MYRICK

ost Alabama municipalities are well aware of their
M obligations under the Uniformed Services Employment

& Reemployment Rights Act of 1994, 38 U.S.C. 84301,
ef seqg., when municipal employees request a leave of absence to
serve in the military, Generally, all employers (including munic-
ipalities) must allow leaves of absence of up to five years for
military service, and must reinstate employees upon completion
of the military service to the same job or a substantially similar
job.

In light of the on-going call-up of our National Guard and
U.S. Reserve for extensive operations in the Middle East and
elsewhere, Alabama municipalities also should be aware of their
additional state law obligations to provide employees a ceriain
amount of paid military leave each calendar year, as well as a
recently enacted law that allows (but does not require) munici-
palities to provide supplemental pay for municipal employees
called to serve in the war on terrorism.

Under Alabama Code §31-2-13(a), Alabama municipal
employees are entitled o 168 hours of paid leave each calendar
year for military duty required by federal law and an additional
168 hours of paid leave each year if called by the Governor for

service to the state:

All officers and employees of [any] State of Alabama. ..
municipality... who are active members of the Alabama
MNational Guard, Maval Militia, the Alabama State Guard
organized in licu of the National Guard, or of any other
reserve component of the armed forces of the United
States, shall be entitled to military leave of absence from
their respective civil duties and occupations on all days
that they are engaged in field or coast defense or other
training or on other service ordered under the National
Defense Act, or of the federal laws governing the United
States reserves, without loss of pay, time, efficiency rat-
ing, annual vacation, or sick leave.

Notwithstanding the foregoing, no person granted a
leave of absence with pay shall be paid for more than 168
working hours' per calendar year, and those persons shall
be entitled, in addition thereto, to be paid for no more
than 168 working hours at any one time while called by
the Governor to duty in the active service of the state. ...

Ala. Code §31-2-13(a).’ The law does not apply to private
employers.'

Section 31-2-13(a) addresses paid leaves of absence for two
mutually exclusive types of military service = “federal duty™ and
“state duty” — and mandates 168 hours of paid military leave each
calendar year for each type of duty. Because military service, in
most cases, is governed by federal law, municipalities generally
will be required only to provide 168 hours of paid military leave
inany given calendar year, Only in those rare instances when a
municipal employee is absent for borh “federal duty™ military
service and military “service to the state” during the same calen-
dar year would the municipality have an obligation to pay the
employee for more than 168 hours in the calendar year.*

State Military Duly versus
Federal Military Duty

In most cases, a municipal employee’s absence for military
duty is required by federal law, and the employee is paid by the
federal government. Accordingly, when the President calls a
U.5. Reservist or National Guard® member to active duty under
the National Defense Act, the “service is clearly under federal
law™ and “only the provision of §31-2-13 providing leave for
tederal service is applicable.” Anty. Gen. Op. 90-00398, pp.2-3.
Similarly, absences for National Guard training are usually con-
sidered “for federal military duty” within the meaning of Ala,
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Code §31-2-13(a) because these absences are required under the
National Defense Act and paid for by the federal government:

The term “full-time National Guard duty™ means train-
ing or other duty, other than inactive duty, performed by a
member of the Army National Guard of the United States
or the Air National Guard of the United States in the
member’s status as a member of the National Guard of a
State or territory, the Commonwealth of Puerto Rico, or
the District of Columbia under section 316, 502, 503, 504,
or 505 of title 32 for which the member is entitled to pay

municipalities may now, under limited circumstances, imple-
ment supplemental military pay policies;

The governing body of any local governmental entity in
this state may provide for any public employee of the
entity who is called into active service in the armed forces
of the United States during the war on terrorism which
commenced in September 2001, to receive from his or her
employer compensation in an amount which is equal to
the difference between the lower active duty military pay'
and the ligher public employment selary which he or she
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from the United States or for which the member has
waived pay from the United States.

would have received i not called 1o active service.

Ala. Code $31-12-6 (emphasis added).

10 Usis BICIERI) Notably, this statute expressly excludes from its coverage

absences for “normal National Guard and Reserve weekend
drill, annual training, and required schools as described in 32
U.S.C. §502(a) through (e), inclusive, and other related
statutes.” Afla. Code §31-12-4. Each Alabama municipality
remains free to craft its own policies and procedures for this
supplemental compensation:

The amount of compensation which may be paid under
this section to a local public employee called into active
service may be paid for a period as determined by the
local governing

In contrast, military duty “in the active service of the state”
when called by the Governor’ is limited to the enforcement of
the law, the preservation of the peace or for the security of the
rights and lives of citizens or protection of property in aid and
relief of citizens in disaster, or any similar duty, or any other
service that the Governor may for specific reasons so designate
Ala. Code §31-2-38. A municipal employee’s absence for mili-
tary training is considered “in the active service of the state,”
and thus counted against the 168 hours of “state duty™ paid
leave, only when the training is ordered by Alabama's Governor
and when “such duty is paid for solely from state funds and no
federal funds are used.” Ala. Code §31-2-38.

Supplemental Pay for
“War on Terrorism” Duty

While Alabama Code $31-2-13(a) grants municipal
employees the right 1o paid military leave, that law also
establishes the maximum amount that a municipal
employer may pay—no more than 168 hours for
military duty absences. “Alabama law prohibits
any person granted a leave of absence
from his or her respective civil duties
and occupation, because of active
military duty, from receiving
supplemental pay for more
than 168 working hours.”
Atty. Gen, Op.2002-129,
p.3. In other words, “[t]he
payment of the difference
between [an employee's)
military pay and his
public, civilian pay is a
violation of the statute.”
Aty Gen. Op, 96-00188,
p:2.

In 2002, the Alabama
Legislature passed a com-
prehensive statute entitled
“Preservation of Rights and
Benefirs During Military Serviee”
that became effective July 1, 2002. Ala.

Code §31-12-1 ¢t seq. Under this law, Alabama




body under rules and regulations for processing claims for
and payments of the compensation promulgated and
implemented by the local governing body,

Ala, Code §31-12-4.

Accordingly, municipalities may (but are not required to)
adopt policies that permit payment of the difference between a
lower military pay and a higher civilian salary once the 168
hours of paid leave are exhausted, but only for absences occa-
sioned by “active service in the war on terronism.” 1f the munici-
pality chooses to adopt such a policy, it has complete discretion to
decide how long it will make these supplemental paymenis.
Municipalities should formally adopt a supplemental pay policy
by ordinance or other formal action to avoid potential liability
under the general military pay statute, Alabama Code §31-2-13(a).

Conclusion

Municipal employers and employees have significantly differ-
ent rights and responsibilities with respect to paid military leave
when compared with private employers. Municipalities should
review their obligations to ensure compliance with these state
laws designed to promote participation in our nation’s armed
services, =

Endnotes
1. A 15%5 amendment substinned ™168 warking hours™ for "21 working days.”

2 Because the statute requines pay only for “warking hours,” the municipality nead not
pay for any weekend military duty (&g, Mational Guard “weskend drill”) if @ mimici.
pal employee's regular workweek does mef include weekend workdays. See Brtton ¢
Jagkson, 414 Sp.2d 966, 967-68 (Ala. Civ. App. 1981). On the ather hand, the munici-
pality must pay the employes for days spent at weakend drills if the municipality
regularly requires the employes 1 work on the weekends.

3 In White v Associated Industries of Alsbamsa, Inc. 373 S0.2d 616, 8 ALLR.4th 636
[Ala.1979], the Alabama Suprame Court held that this section, as applied 1o private
emgdovers, violstes Articla 1, § 6, the due process provision, and Article 1, § 22, the
impairment of confracts provision, of the Alabama Constitution

4. A manicipal emploves cowd take up to 336 hours of paid lesve for one leave of
absance for military service when the absence continues beyond the and of one cal-
endar year into the next. Amy Gen. Op 2002-090 p.5 (Goveamment employes called
to active duty in late 2001 was entitled to 168 howrs of paid leave during 2001 and
then “would get an additional 168 hours of federal-status leave with pay beginning
on January 1 of any subsequent yea™), Aty G, Op. 97-00140, p5 (*[Tihe employee
.+« wha was called into active militasy service for Oparation Desert Shield and who
received [168 hours] of military beave in calendar year 1990, will be entitled 1o be
paid for [168 hours] of military leave beginning January 1, 1991, It is not necessary
that tha employes retum o work . in order to receive the 168 houwrs] of military
leava for the calendar year 19917)

5. The Alabama Natonal Guard is "organized in accoodance with the laws of the
Unived States atfacting the Natonal Guard, army and air, and the requlations issued
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. by the appropriate Secretary of thie Department of Defense.” Afa, Code §31-2-3,
Under the Mational Defense Act, the National Guard includes both the Army
Mational Guad and the Air National Guard of each state—the “faderally recognized
organized militia of the several States” whao are “organized, armed, and equipped
wholly or partly at Federsl expense.” 10 ULS.C. §100(c). See Atfy Gen, Op 63-250
[Municipal employees must be paid for absences to attend National Guard trakning J;
Atty, Gon. Cp 87-309 (Municipal employees who voluntarity re-enlist in the National
Guard must ba paid for training absences), Aty Gen. Op, 79250 [Municipal employ-
ara are entitled 10 lsave with full pay 1o anend National Guard surmmar camg).

B See 32 LL.5.C. 8316 {National Guard members may ba required to serve as instructors
at rifle ranges); 32 U.S.C. §502 |National Guard members ara required to assemble
for drill and instruction at least 4B times-in & year and participata in training, manau-
vars at least 15 days each year]; 32 U5 C. 3503 (The Secratary of the Army and the
Secratary of the Air Force may provide for Mational Guard participation in exercises
indapandently or with the regular Army or Air Foree | 32 U.S.C. 5504 (National Guard
mambers may attend schoals conducted by the Army or &ir Force, may conduct o
participate in schools conducted by the National Guard, and may participate in small
arms compatitions.k 32 U.S.C. §505 |Approved National Guard members may attend
senvice schools other than the military acadamias),

7. Alzbama law empowers the Governor to call upan the state's amned forces. Ala,
Code 531-2-37 ("Subject to the restrictions of the National Delense Act and other
federal laws governing the armed forces, the Governor may annually order into the
service of the state the whole or such portion of the ammed forces of the state as he
may deam proper, the panod of such service to ba fixed by the Govamar™|

B. "Military pay... means the basic pay recaved by those serving in the mifitary, Pay is
a separate and logally distinct compansation from allvwances and from other forms
of compensation such as retirement benafits, education benafits, bonuses, madical
care, and PX and commissary privileges, all of which, @s a package, make up military
compensation.” Aty Gen. Op, 2002270 p2.
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n the Taming of the Shrew, ‘-il:.1|‘.-.'-.p.'.|u'
advised romantic rivals to *{d]o a5 adver

. saries do in law, strive mightily but em
and drink as friends.” At the ime
Shakespeare wrote the Taming of the Shrew
in 1584, the English barristers had already
established orgamizations for members ol
their bar and bench known as the “Inns of the
Court.” The “Inns.of the Count™ were where
English barmisters would meet 1o “break
bread” and engage in fellowship. Such
English Inns continue to this day

In the 1970s, many respected jurists and
attorneys came together to create what has
now become known as the “Amencan Inns of
Court” (AIC}) based upon the English Inns, In
1980, LLS. Supreme Court Chiefl Justice
Warren Burger, former Solicited General Rex
Lee and Federal District Judge A. Sherman
Christensen began the American Inns of
Court and established 115 first chapler in
Utah. Iis concept wis adopted from the
British Inns of Court system where the edu
cation and trainmg of allomeys was a process
of mentoring and developing expenience
through fellowship with more experienced
barristers. Since its formation, AIC chapters
have been established throughout the United
States. There:are presently 317 chapters
active and organizing throughout the Linited
States with an active membership of ovet
23,000 judges, lawyers, law teachers and luaw
students. The AIC promaotes professionalism,
ethics and skill of the bench and the bar. The
stated mission of the ATC s "o foster excel
lence in professionalism, ethics and legal
skills for judges, lawyers, academicians, and




students of law in order to perfect the
availability and efficiency of justice in
the United States.”

AIC chapters benefit their legal com-
munities in many different ways. They
provide a mechanism of training for
lawyers in small firms and rural areas.
This is very important in states such as
Alabama where such a large percentage
of state attorneys practice in small firms
or 1n s0lo practices. The AIC helps attor-
neys by filling in the gaps in law school
education. The education provided by
AIC chapters is often more enjoyable
and more frequent than continuing legal
education courses that attorneys must
attend on a yearly basis. By bringing
together members of the bench and bar,
the AIC fosters communication between
them, In addition to the educational and
informational aspects of the AIC chapter
meetings, the AIC provides opportunity
for attorneys to develop contacts, and
AIC membership provides attorneys with
the prestige of being associated with the
organization itself.'

In 1989, the first Alabama AIC chapter
was organized in Montgomery. The
Montgomery AIC chapter has now been
renamed the Hugh Maddox AIC Chapter.
Since its establishment, six other AIC
chapters have been established or char-
tered for establishment in Tuscaloosa
County, Birmingham, Madison County,
Mobile County, Calhoun County, and
Etowah County.

Each AIC chapter meets at least once a
month for nine months out of the year.
At the meetings, not only do members of
the bar get an opportunity to socialize
with other attorneys and judges, but also
are presented programs designed to pro-
mote legal excellence, civility, profes-
sionalism and cthics. Some chapters even
arrange for continuing legal education
credits for members attending the
programs.

The growth of the AIC in Alabama has
been greatly encouraged by respected
members of the state bar and bench, such
as Justice Maddox. Justice Maddox was
pivotal in the formation of the AIC chap-
ter in Montgomery and has helped to
promote the AIC throughout the state
and nationwide. He is presently a mem-
ber of the Board of Trustees for the
National American Inns of Court and is
serving on the Strategic Planning
Committee, which has been established
to study and develop strategic plans con-

cerning the goals, operation and finance
of the AIC.,

Justice Maddox contends that the AIC,
through the diversity of membership of
the individual chapters, helps promote
collegiality among the attorney members
and, thus, promotes civility throughout
the entire legal community. He notes that
the AIC chapters should strive to attain
representative membership of the legal
community served by the chapter includ-
ing not only a diverse gender and racial
makeup, but diversity in the type of law
practiced among its members. He states
that chapter membership is greatly
enhanced when it includes both federal
and state judges. Justice Maddox sug-
gests that it is important to have mem-
bers representing different and compet-
ing aspects of the bar, including prosecu-
tors, criminal defense attorneys, govern-
ment attorneys, private sector attorneys,
civil defense attorneys, and trial lawyers,

Each AIC chapter divides its member-
ship into three separate groups based on
the length of time that each member has
practiced law. Those groups include mas-
ter benchers, barristers and associates,
Within these categories, membership is
subdivided into pupilage teams consisting
of individuals from each membership cat-
egory. These pupilage team members
assist in the presentation of programs and
are encouraged to maintain contact out-
side the monthly meetings for the pur-
pose of allowing less experienced attor-
neys to learn more effective advocacy
from the more experienced attomeys and
judges in the pupilage groups.

The use of AIC chapters for mentoring
young or less experienced attorneys has
been recognized by many participants of
such chapters. Nora C. Porter noted the
importance of the Inns for fostering such
mentoring relationships in her article,
“Enriched by Colleagues”.” Porter writes:

In the U.5., as preceptorships for
novice lawyers became a thing of
the past, there arose an obvious
need to provide a way for attorneys
to learn from the experience of
wiser colleagues as well as to meet
informally with judges and some-
time-adversaries or competitors in

a way that would foster common

ideals and goals,

The current president [of the
Cumberland County, Pennsylvania
Chapter of the AIC], Marlin McCaleb,

“I]o as
atdhersaries do
in [atn, strife

mightily bt
gat and drink
as friends.”

-Shakespeare

finds that the AIC meets a real need. “In
the late *60s, when I graduated from law
school, there were only about 50 lawyers
in the county. At that time it was com-
mon practice for many of the older
lawyers to meet for lunch. For younger
lawyers, sitting down with them was an
invaluable way to learn the nuts and
bolts of practice. Nowadays, with 250 to
300 lawyers in the county, that's no
longer feasible. I think it's a great idea to
have an organization set up where we
can pick each other’s brains and learn
from what others have done.™

The formalities of the American Inns
of Court vary throughout each individual
chapter. Some chapters concentrate more
than others do on the social functioning
of the American [nns of Court. Other
chapters may have more elaborate educa-
tional sessions. These sessions often
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include skits, demonstrations and work-
shops in addition to lectures.

The Etowah County AIC chapter was
established in 1999, It has over 58 chap-
ter members, Its membership is over 50
percent of the bench and bar in Etowah
County. The Etowah County AIC chapter
has open membership for the entire
county and much diversity in its mem-
bership. lts membership includes mem-
bers of the federal and state bench, and
attorneys from all types of practice,
including prosecutors, criminal defense
lawyers, general practitioners, trial
lawyers, civil defense lawyers, and real
estate atiorneys. Each meeting has a lec-
ture or program centered on improving
the membership's advocacy and promot-
ing professionalism and civility.

The meetings provide the opportunity
for attormeys 1o have dinner and fellow-
ship with other members of the bench
and bar. The meetings provide aitorneys
an opportunity to see others whom may
only see each other while performing in
their professional roles. This social set-
ting probably does more to promote

friendship throughout the Etowah County
bar than any other county bar function.
Without question, the biggest draw each
year is the annual steak cookout hosted
by Judge Allen Millican. Evervone is
able to relax, talk and joke with each
other in a very informal setting without
the stuffiness and formality the practice
of law so often requires.

The Honorable Howard T. Markey,
dean of the John Marshall School of
Law, noted in his speech at the annual
meeting of the American Inns of Court
on June 100, 1993 that each member of
the bar must do his or her part to pro-
mote professionalism. The establishment
of a membership in the AIC could be an
impaortant part 1o answering that respon-
sibility. Dean Markey encouraged that
“all lawyers should so conduct [them-
selves| as to make the phrase ‘ethical
lawyer’ a redundancy.” He urged that:

“The American Inns are proving that
the solution lies closer 1o home. It lies
with the individual lawyer. Each of us
must start with ourselves and with our
choice of a personal lodestar, a star to

The Ju

information

is out...

...did you make your point?

I's a fac! that visual communication helps jurors overcome the low
lolerance they have when exposed to volumes of complex or uninteresting

Our cerified trial consultants can work with you to digitally display key
evidence, crucial depositions and important documents in order to keep the jury
focused on the facts in your case and make the most of your time in front of
them. Call today lo see how we can help with your next case.

Wilson Price rrl

RPDAWATION TECERS LO4T

(324) 271-2200
www.wilsonpriceit.com

R IRTY

380 NOVEMBER 2003

steer by as we practice our ancient pro-
fession as counselors and protectors of
our fellow citizens. You must answer for
the choice you make, to history if not to
no other. Choose as you will, but, | beg
of you choose! For a lawyer without a
lodestar is a mere mechanic.”

As Justice Maddox noted in his article,
“An Old Tradition with a New Mission
the America Inns of Court,” that partici-
pation in a local AIC chapter can be
most productive and enjoyable organiza-
tion that an attorney can be a member.
Enjoving the experience is probably the
most important part of joining an AIC
chapter.! Too often, attorneys do not
develop relationships with other mem-
bers of the bar when the opportunity to
form such friendships with others that
share their love of the law so readily
exists.

William Cobet noted, “All men seek
the society of those who think and act
sormewhat like themselves” Despite the
diversity in the membership of the AIC
chapters, each member shares the love of
practice of law and this is what lends o
the promotion of civility.

There is much room for much growth of
the AIC in Alabama. Even lawyers in
smuller communities can form chapters by
joining together other members of their
judicial circuit or counties in close prox-
imity. The growth of the AIC with the goal
of retuming professionalism and civility to
the legal profession can only be strength-
ened by the growth of these organizations
throughout the state. Expansion of the AIC
can only help to promote professionalism
and improve the perception that the state
citizenry has of attorneys and the justice
system in general.

For attorneys interesied in establishing
American Inns of Court in their county or
judicial circuit, inguiries regarding mem-
bership can be directed to the American
Inns of Court Foundation, 127 S. Payton
Street, Suite 201, Alexandria, Virginia
22314. (T03) 684-6590; fax (703) 684-
3607, www.innsofcourt.org.

Endnotes

1. Bill bhatte, “Inng of Court Attracting Fecond Numbers
of Lawyers,” Lowyers Wieekly USA, April B, 1996

2. Mara C. Partar, “Enniched by Colleague, The
Fennsyhvania Lawyer, July-August 2002, pp. 20-24

3. Porter, supra, pp. 24

&, Justice Hugh Maddox, “An Old Tradition With a New
Misgion—Tha Amorican inns of Court,” The
Alabama Lavwyer, vol. 56, pp. 384-86 {1993}



PROFESSIONAL CREED OF THE AMERICAN INNS OF COURT

Whereas, the Rule of Law is essential
io preserving and protecting the rights

and liberties of a free people; and

Whereas, throughout history, lawyers
and judges have preserved, protected and

defended the Rule of Law in order to
ensure justice for all; and

Whereas, preservation and promulga-

tion of the highest standards of excel-

lence in professionalism, ethics, civility,
and legal skills are essential to achieving

justice under the Rule of Law;
Now therefore, as a member of an

American Inn of Court, 1 hereby adopt
this Professional Creed with a pledge 1o

honeor its principles and practices:
I will treat the practice of law as

a learned profession and will uphold
the standards of the profession with
dignity, civility and courtesy.

I will value my integrity above
all. My word is my bond,

I will develop my practice with
dignity and will be mindful in my
communications with the public
that what is constitutionally per-
missible may not be professionally
appropriate.

I will serve as an officer of the
court, encouraging respect for the
law in all that | do and avoiding
abuse or misuse of the law, its pro-
cedures, its participants and its
processes,

I will represent the interests of
my client with vigor and will seek
the most expeditious and least cost-
ly solutions to problems, resolving
disputes through negotiation when-
ever possible.

I will work continuously to attain
the highest level of knowledge and
skill in the areas of the law in
which [ practice.

I will contribute time and
resources to public service, charita-
ble activities and pro bono work.

I will work to make the legal
system more accessible, responsive
and effective.

I will honor the requirements,
the spirit and the intent of the
applicable rules of codes of profes-
sional conduct for my jurisdiction,
and will encourage others 1o do the
same, =]

American Inns of Court

American Inns of Court
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he admission of records and satis-

fying the burdens of proof in the

injury case often present lawyers
with a mynad of hurdles. This article
arose out of my desire to answer ques-
tions that consistently presented them-
selves in case after case and it is a com-
pilation of research, trial and error, and
numerous discussions with experienced
practitioners. With this in mind, this arti-
cle will discuss the nature of these issues
and proposes explanations and practical
solutions to admission of records and the
burdens of proof and production in the
injury case, with respect to law and pro-
cedure in Alabama.

Authentication

Authentication or identification is the
first evidentiary hurdle which a docu-

2003

ment or article of evidence must over-

come in order to gain admissibility at
trial. Authentication is simply accurate
identification of an item of evidence to
determine if that item is the *genuvine
article.”” Authentication is the first step or
the “preliminary” foundation for admis-
sion of records and it is totally separate
from the requirements of establishing a
foundation under the business record
exception. “Authentication alone 1s never
sufficient to admit a document as a busi-
ness record over a party’s objection.’
Although authentication and foundation
are often used interchangeably, they are
distinet evidentiary issues and | address
them separately in this article.’

The authentication of a business record
15 a matier of proving that the record or
document is genuine and trustworthy.
According to the Alabama Rules

Evidence 901(a}, “[t]he requirement of
authentication or identification . , . is sat-
isfied by evidence sufficient 1o support a
finding that the matter in question is
what the proponent claims.” In other
words, the movant proves that the docu-
ment or item of evidence is authentic or
the real thing, the “genuine article,” that
it really is what the movant says it is.

In a personal injury claim, a plaintiff’s
medical records and bills must be
authenticated by the appropriate medical
provider before the documents are
admissible at trial. In practical terms, the
medical provider, usually the physician
through deposition testimony or the cus-
todian of records, is asked to identify the
document and/or testify that the medical
record is what it is claimed to be. Thus,
the record is accurately identified by the
appropriate person and is shown to be



Authentication, Foundation, Reasonableness and Causation:

Admission of Medical
Records and the Burdens
of Proof 1n the Injury Case

the genuine article. The person who actu-
ally authenticates the record does not
have to be the custodian of record.’ or
have first-hand or personal knowledge of
the contents of the record,’ or be the per-
son who actually prepared the original
record" i.e., the physician who dictated
the medical report. However, even
though the authenticating witness does
not need to be the person who created
the record or have specific knowledge of
its contents, this witness must be able to
explain and can be cross-examined as to
the manner in which the businesses’
records were made, kept or stored.”

Once a business or medical record has
been authenticated as genuine or certi-
fied as a true and correct copy, it has
cleared an important preliminary hurdle,
but it is still hearsay, The record cannot
be admitted into evidence under the busi-

ness records exception to the hearsay
rule until a proper foundation is laid.”

Foundation

Once an article of evidence is authenti-
cated, the second hurdle to admission is
foundation. Foundation goes to the heart
of the reliability of the record and/for its
content. If authentication is the accurate
identification of an item of evidence then
foundation is factual proof of how the
itemn of evidence was correctly prepared,
stored, and retrieved. Foundation is sim-
ply explained as the chain-of-custody for
an item of evidence to formally establish
its reliability. Whereas, authentication
may allow the introduction of the book
into evidence, the trier of fact cannol open
the book and read the first line of page
one until its foundation is established,

Medical records are business records
and are hearsay. But if these business
records are qualified by the business
records exception by the rules listed
below, they are deemed exceptions (o
hearsay. In an injury claim, medical
records are typically prepared in the ordi-
nary course of business by a medical
provider, therefore, they must be properly
verified by establishing a foundation for
their admission to qualify as a hearsay
exception. In order to achieve admissibili-
ty at trial, the practitioner must establish
that the “foundation” of the documentary
evidence is solid, reliable and trustworthy.
If this cannot be established, the evidence
is deemed hearsay and inadmissible.

The next logical question is how do you
establish the foundation for the admission
of medical records? Establishing the foun-
dation is a four-step process. In Alabama,




384

the procedure is sei forth in three separaie
rules that employ similar qualifying lan-
guage.

First, sccording 1o Rule 803 (6),
Gamble s Alabama Rules of Evidence,
the appropriste witness must testif'y that
the transcribed statement in the business
record:

(1) is a record of that business;

(2) the witness knows the method used
1o make such records:

(3) it was the regular/routine practice of
the business to make the records;
andl

(4) the record was made in the ordinary
course of business or a reasonable
time thereafiter.” Second, the above-
listed procedure for estublishing the
foundation of a business record is
also sel forth in Rule 44(h) of the
Alabama Rules of Civil Procedure,
which reads:

“Any writing or record (medical
record) , . . made as a memorandum

s
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or record of any act, transaction,
occurrence, or evenl shall be admissi-
ble in evidence as proof of such act,
transaction, occurrence, or event, if it
was made in the regular course of
any business, . . . and it was the regu-
lar course of the business o make
such memorandum or record at the
time of such act . . . or within a rea-
sonable time thereafter . ., ™

Third, the statutory equivalent to Rule
44(h) and Rule 803(6) is the Alabama
Business Record Act, Section 12-21-43,
Code of Alabama. A properly authenticat-
ed business record is admissible in evi-
dence when a foundation is established
by showing:

1) that the record or writing was made
as a record of an act, transaction, . . .

2) the record was made in the regular
course of business (o make such . . .
record at the time of such act. .. or
a reasonable time thereafter."

Finally, who is qualified 1o testify o

establish the foundation by direct testimo-
ny? The procedural steps above, used 1o
create a foundation are proven through the
testimony of the custodian, a representa-
tive of the medical provider who prepared
the record (the maker), the treating physi-
cian, or any employee of the business who
can satisfy the required elements of the
business record exception.” The person
testifying to the foundational facts does
not have 1o be the person who prepared
the information, created the recond, or
documenied the knowledge first-hand, i)
the declarant or typically in an injury

case, the patient’s physician. The Alabama
Supreme Court has held:

“The rule (44(h) A.R.Civ.P.) does
not require that the person who made
the entry be the witness who lays the
foundation for the introduction of the
records into evidence . . . . Any wil-
ness who knows the method used in
the business of making records . . .
and knows that it was the regular
practice of the business to make such

Time czndfagar'n,
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records at the time of the event in

question or within a specified reason-

able time thereafter is competent io

lay the foundation by testifying that

the exhibit is such a record.”™™

Therefore, any employee of the business
can testify andfor lay the foundation for
admission of the evidence. Additionally,
lack of personal knowledge (as to the
truth contained in the record) concering
the entries in the business record by the
entrant/custodian does not affect the
admissibility of the record. Such lack of
personal knowledge by the entrant/custo-
dian does affect the weight of the evi-
dence 1o be decided by the trier of fact.™
In Reeves v. King the Alabama Supreme
Court held:

“..when an appropniate witness testi-
fies that a statement, which derives
from a declarant’s firsi-hand knowl-
edge, in an authenticated business
record was made and transmitted to the
maker pursuant to a routine business
duty, then the record can be introduced
to provee the truth asserted in the state-
ment and the maker's lack of personal

knowledge of the facts recorded pres-

ents an issue of credibility only.™

But caution, the declarant or person
who created the record and/or reported
the information (ie. the physician) to the
entrant/custodian, must possess personal
or first-hand knowledge of the informa-
tion in the record, or the information was
not received in the regular course of
business and it is hearsay,"

Hospital Record
Exception to Hearsay

The State of Alabama considers hospi-
tal records trustworthy™ and the legisla-
ture codified a statulory procedure allow-
ing the introduction of certified copies of
original hospital records, without having
to call to trial or depose the business
employee, custodian, or physician to
authenticate and/or establish a foundation
for introduction of the hospital records.
Section 12-21-5 o 7, Code of Alabama;
Pickett v. State, 456 So.2d 330
(Ala.Crim.App.1982)" Sections 12-21-5
to 7 provide a practical procedure where-

by copies of a patient's medical records
are admitted in coun proceedings, without
the unnecessary expense and delay in call-
ing the hospital custodian to lay a founda-
tion or predicate for admissibility.”

In practical terms, once the hospital
custodian receives the subpoena duces
tecum, the custodian must copy the
patient's medical records, as provided in
Section 12-21-6-7, and forward the certi-
fied medical records to the court’s clerk
for admission at trial. Once submitted to
the court under this statutory procedure,
the records are considered business
records’ exception to hearsay, they satisfy
the statutory foundational requirements of
Section 12-21-43, Code of Alabama, snd
they are admissible in any state court
without the additional testimony of the
custodian.™ Although the form below is
not required verbatim,” in § 12-21-7 the
legislature codified a sample custodian of
records” certificate, as follows:.

“The certificate of the custodian of
the hospital records provided for in
Sections 12-21-5 and 12-21-6 shall
show the name of the parties to the
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case or proceeding and the name of
the court to which made, by appropri-
ate caption, and said certificate shall
be in form in substance as follows, 1o-
wil: herehy cenify and
affirm in writing that | am of
Hospital, a hospital organized or oper-
ated pursuant to or under the laws of
Alabama, located in , Alabama,
that I am custodian of the hospital
records of said hospital and that the
within copy of said hospital records
are an exact, full, true and correct
copy of said hospital records pertain-
ing 1o . | further cenify
that | am familiar with and know, and
knew when made and charged,
the reasonable value and price for the
various charges made and shown in
said hospital records pertaining to

and that said charges are
in my judgment just, reasonable and
proper and in keeping with those gen-
erally charged in the county and com-
munity where said hospital is located.
All of which | hereby certify and
affirm on this day of
2"

But caution, medical records must still
be relevant to be admissible™ and the Code
sections do not allow the absolute or cane
blanche admissibility of all hospital
reconds.™ For example, because causation
goes 1o weight of the evidence and not 1o
the admissibility or suthenticity of the
actual record, statements in a hospital
record “concerning the cause or manner of
injury, which do not refer to diagnosis or
treatment in the record, are inadmissible
hearsay.™ See LT.H. v WR.H,, 628 So. 2d
894, 897 (Ala.Civ.App. 1993). Further,
note that the party ohjecting to the intro-
duction of evidence in a medical record
concerning “causation” or manner of injury
cannot offer a broad objection but “must
target specific portions of the medical
record; however, objections to the medical
record as a whole are properly overruled™

Why is the evidence of a patient’s
diagnosis and ireatment admissible under
the hospital records exception, but evi-
dence of causation in the records is not
admissible? This question was answered
in Pickett v. State 456 So. 2d 330
(Ala.Crim.App. 1982). Pickett was a sex-
ual abuse case where the State issued a
subpoena duces tecum to a hospital

i

{under Code sections 12-21-5 et al.)
directing the hospital to produce the vic-
tim's hospital record at tnal. The hospital
record wax introduced 1o prove the vic-
tim experienced trauma as diagnosed by
the emergency room physician. The evi-
dence of trauma was not disputed and no
evidence as 1o causation or manner of
injury was listed in the records.

The criminal appeals court held that the
victim's hospital records were admissible
because first, they were “trustworthy,”
Second, evidence of this patient’s diagno-
sis and treatment were essentially “docu-
mentary,” or in other words, the clinical
diagnosis of trauma was undisputed and
“other medical experts would not have
disagreed with the diagnosis.” The count
also held that cross examination of the
attending physician would not have shak-
en the foundation of the evidence or
undermined its reliability.” Third, the hos-
pital record did not mention the defendant
or reveal that the defendant or anyone else
caused the injury,

For an additional example, consider
these facts, A person breaks their arm dur-
ing a car collision. The physician's “docu-
mentary” diagnosis of a broken arm would
generally not be disputed as it is consid-
ered reliable and trustworthy. However,
evidence of who or what caused broken-
arm-injury is “testimonial” evidence in
nature. The testimonial evidence of causa-
tion is not consistently refiable and it is
usually challenged. Therefore, the physi-
cian’s testimonial opinion of causation can-
not be admitted without sworn testimony
and it is subject 1o cross-examination to
give party the opportunity to either estab-
lish or refute the actual cause of injury.
Testimonial evidence is also subject to
cross-examination because evidence of
causation is frequently subject to “diver-
gent views from other experts” and cross-
examination of the physician may cast
doubt or expose the opinion to other expert
opimions that might “shake the foundation
of the record or undermine its reliability™

Probable Cause In A
Civil Case?

Causation is the third of four elements of
proof that must be satisfied by a majority
of evidence to prove negligence in the civil
case. In u personal injury or negligence

case, it is the plaintifi”s burden to prove by
a majonty of evidence that the injury com-
plained of was cavsed by the defendant’s
negligent act. Negligence alone does not
afford a cause of action. “Liability is only
imposed when negligence is the proximate
cause of injury and the natural and proba-
ble consequence of the negligent act”™

The next question that must be answered
is who is qualified to testify and/or give
their opinion 1o establish the cause of an
injury. First, as a general proposition, a lay
witniess may not testify that one thing
caused another.™ A “lay opinion as to the
ultimate issue of proximate cause is not
admissible evidence."™ Therefore, although
the plaintiff can testify as to certain matters
relating to his/her injuries and damages.™
the plaintiff usually cannot testify as to the
cause of hisher injuries.

Medical opinions and conclusions
require expert testimony. “An expert wit-
ness may testify to the ultimate issue of
causation in a 1ot action . . . a lreating
physician is competent to give his opinion
of the cause of his patient's injuries.™ “If
the requisite predicate is laid for the
expert testimony, and if the expert is duly
qualified, he or she can give an opinion as
to the cause of a wound and its effect™
In practical terms, this requires the plain-
tiff"s physician to testify and render the
opinion that the client’s injuries were
caused by act which is subsequently
proved 1o be negligence. Causation can be
established through the testimony of a
physician, 8 medical doctor, and as the
Alabama Supreme Court has recently
held, a chiropractor™

First, expert testimony as o the proba-
ble cause of an injury establishes the
necessary medical causation, The issue
of medical causation must be established
by probable rather than possible cause.”
A physician does not have to testify that
he or she is absolutely certain as to the
cause of an injury. Moreover, in a civil
claim, the plaintiff’s traditional burden of
proof as 1o causation is satisfied by a
majority (probability) of the evidence.
The Alabama Supreme Coun stated:

“the mere possibility that an injury
could cause a condition is not sufficient
to support the burden of proof resting on
the plaintiff. The testimony must estab-
lish a probability, not a mere possibility,
of such causal connection,™
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There 15 a long held myth in the legal
profession that the burden of proof for
causation is greater than establishing the
probability of the cause. This problem is
compounded by the common but vague

legal term “to a reasonable degree of med-

ical certainty,” which confuses physicians
and lawyers alike and is misleading as to
the proper burden of proof in a civil case.

“A reasonable degree of medical cerainty™

sounds strikingly similar to a defendant’s

-

burden of proof in a criminal case or
“beyond a reasonable doubt” It also nega-
tively implies than the burden of proof in a
civil case is absolule scientific certainty or
90%, as opposed to the 50.1 percent prob-
ability burden of proof required in a civil
case. In Wesiern Ry, of Ala. v. Brown, the
Alabama Supreme Court addressed the
confusion and confirmed that the term “to
a reasonable degree of medical certainty™
15 “‘an expression of an expert opinion that

Surf and CLE
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Novembier 30th, and Monday,
Decemher 1st 2003, at the Hilton
Hawaiian Village in Honolulu, Hawaii,
following the Alabama-Hawaii game.
Twelve hours of CLE credit are avail-

able and the registration fee is $200.

The seminar will cover a variety of
topics, ranging fromworkers' com-

pensation o alternative dispute reso-
lution tort i awinprateto bankruptcy.

the plaintifi's condition was probably
caused by his/her injury.”™ Note therefore
that the ambiguous term, “a reasonable
degree of medical certainty™ and the
“probability of causation” both mean 50,1
percent or the probable cause of an injury
in a civil case.”

Second, a physician’s opinion as 10 cau-
sation is not limited to the physical exam-
ination of the patient. In addition to the
examination andfor tests, the basis of the
physician's opinion of probable causation
can also be based on “statements made by
the patient in the form of a medical histo-
ry 50 long as the facts in the history are
part of the basis of the physician’s opinion
of the nature and extent of the injury.™
Therefore, to establish the probable cause
and effect of an injury, the physician may
testify 1o and base his/her expert opinion
on the patient’s statements and the
patient’s history of the case.™

Unfortunately, physicians are occasional-
Iy reluctant to testify to the probable cause
of a personal injury because they do not
know the complete facts surrounding the
patient’s injury. The expert must under-
stand that “[1]n Alabama an expert is
allowed to testify whether certuin facts
cowld or would cause a result, but not
whether they acmally did.™ The expen
does not have to personally witness the act
that is alleged to have caused the injury
and therefore the expert cannot testify that
he or she has personal knowledge that spe-
cific act actually cavsed the injury. The

expert can rely on the parties’ facts to
establish his/her expert opinion as to causa
tion. The medical expert’s testimony is not
used to establish the patient’s version of
facts as the absolute truth, but in establish-
ing an opinion, the expert can assume that
patient’s version of facts in the patient’s
history are true and taken as true, would
have probably caused the resulting injury,

The 5eminar-i's-'-§j1u'nsured by the

i 10 the University of
Alabama Schaol of Law. A group ropm
rate of $179a night is available atfie;
Hilton'Hawaiian Village. For more
mformation, contact the Huntsville-
Madison County Bar Association at
{251':-'_] 532-1585 or by e-mail at
hisvbar@co.madison.al.us, or you can
contact Paul Seeley at/(256) 535-1100.

Reasonable Expenses
And Necessary
Treatment

In an injury/negligence claim, a plain-
Liff must also prove by a preponderance
of the evidence that he or she incurred
damage as a result of a defendant’s neg-
ligence, With respect to damages, a
plaintiff may only recover those “rea-
sonable and neecessary™ medical
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expenses specifically shown to have
resulted from treatment made necessary
by the negligent act of a defendant. ©
Firsi, the question of reasonable
expenses and necessary treatment is a
question of fact but initially, it is also a
procedural question requiring the trial
court judge to determine whether there is
substantial evidence 1o be submitied to
the trier of fact,” Second, once evidence
of reasonable treatment and necessary
expenses is submitted to the jury, the
jury must also determine by a majority
of the evidence that treatment and
expenses were reasonable and necessary.
“Proof of an amount expended for med-
ical treatment must include the element
of reasonableness of the charge for the
service and the necessity of treatment.
Each clement is one of fact for the
Jury.™ The reasonableness and necessity
of medical expenses is a substantive jury
guestion and the jury is not bound to
award medical expenses merely because
they were incurred and introduced at
trial." Therefore, the jury or trier of fact
has a twolold duty to determine whether
the claimed medical expenses were rea-
sonable and necessary and proximately
caused by the defendant’s negligence.®
The question of reasonable expenses
and necessary treatment must be answered
through the opinion testimony of an expert
wilness.” However, where the necessity of
medical treatment is evident from the
injury, like an immediate emergency room
visit following an accident, the necessity
of the charges may be admissible without
expert testimony.” In Dairvland Insurance
Co. v. Jackson, the Alabama Supreme
Court determined the treating physician
“is well-qualified 1o give an expert opinion
as o whether the care given to a plaintiff
was necessary and whether the charges
were “fuir and reasonable.”™™ In
Dairyland, the supreme court also held
that an emergency room physician can
give his opinion as o the reasonableness
of a hospital's emergency room expenses.™
To save time and expenses and expedite
trial, parties can submit requests for
admissions (o opposing parties (o factually
establish the reasonableness of charges or
the necessity of treatment." If a party
refuses to recognize the obvious, and it is
later proven through deposition or trial tes-
timony that the charges were in fact rea-

sonable and the treatment was necessary,
the moving party can request the court tax
costs against the party denying the
request.” The issue of reasonableness of
charges is usually apparent and this issue
should be resolved prior to trial. | am not
aware of a documented case where a treat-
ing physician testified that hisher charges
were nof “reasonable” or the patient’s
treatment was not medically “necessary.”
Nevertheless, the question must be asked,
answered, and the witnesses' answer must
be presented to the trier of fact in order to
satisfy the element of damages.

Stipulation Between
The Parties

Pre-trial stipulations or agreements on
the admissibility of evidence save time
and expenses of the parties and medical
personnel—who are often inconve-
nienced by missing work to appear at
trial or deposition. Parties can stipulate
to issues of causation and agree that
charges were reasonable and medically
necessary or undisputed medical evi-
dence is authentic and admissible, with-
out the formality of establishing a foun-
dation for introduction at trial,

The pre-trial conference, as set forth in
Rule 16 A.R.C.F., provides the opportuni-
ty for litigants to take action “to obtain
admissions of fact and of documents
which will avoid unnecessary proof, stip-
ulation regarding the authenticity of doc-
uments, and advance rulings from the
court on the admissibility of evidence . ..
and the avoidance of unnecessary proof
and cumulative evidence,™

Agreements and stipulations [concern-
ing questions of law] made in a pre-trial
order and admitted in court are binding on
the parties and admissible into evidence.™
Notwithstanding, although the parties can
also stipulate 1o the issue of proximate
cause, the stipulation must be consistent
with the testimony and evidence presented
at trial, as addressed below.

Verifying that charges were reasonable
and medical treatment was necessary will
not satisfy the plaintiff”s burden of proving
proximate cause in a negligence case. A
physician’s testimony that treatment for an
injury was medically necessary does not
prove that the injury was proximately
caused by a negligent act, See Stricklin v
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Skipper.” Also, be aware that even where
there is a pre-trial stipulation between the
parties as to the reasonableness of charges
and necessity of treatment, where the prox-
imate cause of an injury is at issue, the
cour is not bound by the parties” agree-
ment if it is contrary to the evidence dis-
closed at trial.™ In Stricklin, even where the
parties stipulated 1o “the reasonable med-
ical bills and necessary treatment of the
plaintiff.” the court or the jury could reject
the parties” stipulation, when “the [factual]
question of whether certain medical
expenses were proximately caused by the
accident are clearly at issue at trial™ W
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should be extendad to cover all licensed madical
providers, not only hospitals. To date, the Alabama
legislature has not extended this practical option to
medical providers othar than hospitals.

Whatr v State, 405 So. 2d 154 (Al Crim App, 1981)

Reynolds v State, 484 S0. 24 1171
(A, Crim.App. 1985, Seay v State, 390 S0 2d 11, 12
|Ala. 1580)

Shorts v State, 412 S0, 2d 830 [Aa Cam_App. 1981)

Whetstone v State, 407 So. 2d 854 |Ala.Crim.App
1981, Wyair, 405 3o, 2d 154

JTH w WRH, 678 So. 2d 534, 837 [Ala Civ.App,
1853), Smith v State, 354 S0, 2d 1167 (Ala.CrApp.
19771, C. Gamble, McElroy's Alabama Ewdence,
Section Z54.00(7), footnote 3, (3rd ed, 1577)

I, =t BE7
Pickert, 456 So, 2d at 336

4

Mediation and
4 Arbitration Rosters

Available!

The 2003-04 Alabama State Court Mediator
Roster and the Alabama Arbitrator Roster are
now available. Please call the Alabama Center
for Dispute Resolution at (334) 269-0409 to
order them. The Mediator Roster is $5 per
copy and the Arbitrator Roster is $3 per copy.
Postage is included in the price.
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27, Pickere, 456 So. 2d at 335-337 38, id. From & practitioner’s view, clevar attomeys will 47. Aetna Life insur, Co. v Hare, 756 So. 2d 904 (Ala.
28. Nefsan By Sanders v. Meadows, 584 So. 2d 145, 150 usﬂe_ﬂm tarm 'ja&l_snnnhln_n!agree of medical ne'_nain- 1972); Hameick v, Danied, 448 So. 2d 1247, 1248
(Al Civ.App. 1996} Vines v Plantation Motor Lodge. ty" in & physician’s deposition bacause it seemingly [Ala.Civ.App. 1984)
336 S0, 2d 1338, 1339 [Ala, 1976} implies absolute certainty as Lo causation, 'l\d.!lﬂ'l 48, Posey v. MeCray, 594 So. 2d 152, 154 [Ala CivApp
some physicians will feel uncomfortable testifying 1997}
29. C. I31an1l:||43IEI MceElroy s Alahama Evidence Section to, especially in soft-tissus injury cases, Attomeys 2.
128,09 (30, Ed 1977} citad In Dean v ity of must be awars of the squality of the temms “reason- 43, Dainvtand insurance Co. v, Jackson, 566 So. 2d 723,
Dothan, 516 So. 2d B54, BS5 (Ale. Cr.App. 1587] able degrea of medical cenainty” and “probable 727 |Ala, 1990
30. City of Bmingham v Watkins, 670 So. 2d B78, 88D causa” with respect to causation of an injeny. B0, id Emargency room physicians neluctant to testify
[Ala. 1995) 0. Stewart v Lowsry, 484 So. 7d 1055, 1058 Ala. 1985, abaut the reasonableness of a hospital's bills must
31, Plaantiff can testilty conceming their inability to work 40, State Realty Co. v. Ligan, 118 So. 672, 674 (1929) be atvised that their opinian is allowed even though
fallowing injury, Frescort v. Martin, 331 So. 2d 240, ' Fraziar v. State, 366 So. 7d 360, 365- 66 (Ala Cr App they may be unfamiliar with their hospital’s actual
246 [Ma. 1976 their loss of weight, pain and insom- 1979] C Gambilz M.:'E.I‘mrfsAn’é.bam e il billing practices.
nia follawing injury. St Lowis & San Fran AR » Saetion 1100101 : 51, Aule 36, ARCivP
5 , 50 50. 113 {19049} and a thind-party | t- ) ; : .
VR, o a0 T LTSHRE. SN ety ot 41. Whita v Alabama, 314 So. 2 B57, 862 {Ala. 1975] 52. Rule 54d}; Rule 37(a) 4, ARCivP
ness can wstify 1o a plamtifi’s physical appearance
and condition before and after an injury, Figl v cert. denfed, 96 5.0x. 373 (1875, 53, Ruwle I{ck3lefa) ARCP
Diltard, 414 So. 2d 87, 90 (Ata Civ. App. 1982), Bur 42, Birmagham Amusement Co. v Norms, 216 Ala. 138, 54, Osbhome Truck Lines, inc. v Langston, 454 So. 2d
see Goldan v Srein. 670 So, 2d 904, 908 (Aa, 112 Sn. 633 19271 Aplin v Dean, 231 Ala, 320, 164 1317 [Ala. 1984); Warson v MeGes 348 So, 2d 461
1995% "issue of proximate cause is not always S0. 737 [1835Nreasonable and proper charges); (Alg1977)
beyond the keen of the average layman.]” The aver- Alahama Fattem Jury Instructrons Cial 11.09 [2%d. ikl v Ski I A
ane [ayman (juror), without the assistance of an 2002). §25-5-77 Code of Alshama, 1975, % fgm Py Shpper 945 50. 24155, 57 e inpp
expert, can recognize a cawsal connection between a 43. See Ex parte Micks, 537 So. 2d 485, 489 (Ala .
négligent act and an apparent injury claimed by the 1988)trial court improperly excluded evidence of rea- 5 4
plaintiff sonable haspital I'J'I.ﬂl'gES were it was shown that 57, I The lesson of Stickin |$ 1|5'I.E'|1 51_'|pu|3|.m.l'l$ CONCAM-
32. Knapp v Witkins, 2000 WL 1273870, page 5, (Ala treatment was necessary and justifiad) Ing questions of law are binding, but stipulations

cancerming questions of fact are conditioned an

200 s08 alia ¥1% 1100, Gk ol Alsbaie, 1975 44. Sweet v Foust. 413 So. 2d 250, 261 |Ala.Civ.App. 1962) acceptance by the jury, who is the supreme judge of

Rule 702, &R Bwd.; & physician and/or expert is

gualified to render an expert opanion by his study, 45. See Leanard v Steelman, B33 So. _2‘1 478, 471 the facts
education, licensure, practice, sxperience, and chsar- (Ala Civ.App. 1997). Sheiby v Phillips, 694 So.2d 30,
vation of the plaintiff/patient. Sadmey v, Stats, 342 31 {Ata CivApp. 1997}, Bennich v Kroger Co., 685 So
So. 2d 947 (Ala.Cr App. 1978); Knapp at 6; Bird v 2d 1756, 1257 (Ala.Civ.App. 1396], Nix v. Key, GBZ
Sfﬂfi‘i 504 S0, 24 B76 |AIE.Cr.-!'.pp. 19’5“ SIJ. 2d 1IN I.ﬂ.la.Ew.App 1595:'. BJ'EJ'.'.'?GH ¥ H"_E‘bﬂﬁ". JH‘I’II‘I- G Eﬂdil‘l
562 Se. 2d 1337, 1333 (Ala.Civ.App. 1880); Linian B
33 Hampton v State, 621 So; 2d 376, 377 [n‘!'.|3.[:fl“||:|l1 Tﬂl'&ﬂ':"ﬂ'ﬂ:'”:& v Green. 47 Ala App. 477, 755 S0. 2d James (. Bodin is 8 partner with
1993, £|'rl'rl1[|| White & Srate. 423 LS, 951 (1975} 896 [Ala. 19711 : { ! L tht Montgameny liem of
o 1] 1 : McPhillips, Shinbaum & Gil. Ha
34 Knagp v, Wilkins, 2000 WL 1273670 (Ala. 2000} 4. Lynch v Rowsar, 597 So. 20 227, 228 [Ala CivApp St vl
35. Tigwel! v. Upfohn Co., 626 So. 2d 1297, 1301 (Ala 1992}, Further, ance liability is established, the trier of State Linivarsity, an MAL from
1993); Willard v Parry, 611 S0, 2d 358 (Ala, 1962), fact must determane the injured party's damages. Loumshang Listayett andl fis S0
36. Wistem Ry of Ala. v Brown, 196 So.2d 392, 400 These damages must includs an amount at least as froem Janes Schaod of Law,
[Ala. 1967) high as the uncantradicted special damagas or reason- Faulkner Liniversity
atie madical expensas related to treatment, aswell as
37. Id. a4l an amount as compensation for pain and suffering

et alabar as Your Homepage

Setting alabar as your default homepage is easy! Each time you access tha qu
you'll be routed to the ASB site. There, you can count on the most up-to-date mfur_«_.
mation abhout bar activities and resources. From your '
browser, go to “Tools,” then “Internet options™ and
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Ethics of a Lawyer’s
Protection Letters

Question:

Does an attorney have an ethical obligation o honor
“protection letters” sent by the attorney to the creditors
of a client, either at the client’s request or with the
client's knowledge and approval, when the client sub-
sequently instructs the attorney not 1o pay the credi-
tors?

Answer:

An attorney is ethically compelled to fulfill commit-
ments made to a client's creditors pursuant 1o Rules
4.1(a), 8.4(c), 1.15(b) and 1.2(d) of the Rules of
Professional Conduct

Discussion:

It is a frequent occurrence in the legal profession that

an attorney will represent a client who has a meritori-
ous cause of action but who has also incurred substan-
tial indebtedness. The client may have incurred med-
ical expenses for treatment of the injuries which form
the basis of the cause of action or the indebtedness
may be the result of the client’s inability to work due
1o such injuries or it may be that for some other reason
the client is unable to meet his or her financial obliga-
tions, If the anticipated recovery on behalf of the cliemt
would be sufficient to pay the client’s debts, the client
may ask the attorney to, or agree for the attorney 10,
contact the client’s creditors and request forbearance in
collection efforts in exchange for promise of payment
upon receipt of settlement or judgment proceeds from
the client’s pending cause of action, Such written com-
mitments on the part of the attorney are commonly
referred to as “protection letters.”

It sometimes happens that upon receipt of the pro-
ceeds the client will have a change of heant and,
despite the previous instruction or authorization, will
instruct the attorney not to pay the client’s creditors,
thus placing the attorney in an ethical dilemma. The
attorney is faced with the choice of either disregarding

NOVEMBER 2003

the client’s express directive or giving the appearance
of having lied to the client’s creditors,

However, the Rules of Professional Conduct provide
ethical guidance in addressing this dilemma, Rule 4.1(a),
for example, provides, in pertinent pan, as follows:

“Rule 4.1 Truthfulness in Statemenis to
Others

In the course of representing a client a lawyer
shall not knowingly:

{a) Make a false statement of material fact or
law to a third person . .. "

Of similar import is Rule 8.4(c):
“Rule 8.4 Misconduct
It is professional misconduct for a lowyer to:

ic) Engage in conduct involving dishonesty,
fraud, deceit or misrepresentation.”

While in many, if not most instances, protection let-
ters are provided in good faith, an attorney would be
guilty of violating Rule 4.1(a) and Rule 8.4(c) 1f, at the
lime protection letters were sent, the attorney had rea-
son to believe, or even suspect, that the client did not
really intend to pay the creditor.'

Further guidance is found in Rule 1.15(b), which
addresses an attormey's ethical obligations upon receipt
of funds or other property in which a third person has
an interest.

“Rule 1.15 Safekeeping Property

Upon receiving funds or other property in
which a client or third person has an interest
from a source other than the client or the third
person, a lawyer shall promptly notify the
client or third person. Except as stated in this
Rule or otherwise permitted by law or by
agreement with the client, a lawyer shall
prompily deliver to the client or third person
any funds or other property that the client or



third person is entitled to receive and, upon request by
the client or third person, shall prompily render a full
accounting regarding that property.”

It is the opinion of the Disciplinary Commission that
an attorney who has sent a protection letter to a client’s
creditor and who is holding in trust, funds to pay the
creditor, is ethically obligated by the above-quoted
Rule to pay the creditor those funds which the creditor
“is entitled to receive”.

Perhaps the Rule most relevant to the issues presented here is
Rule 1.2(d), which provides, in part, as follows:

“Rule 1.2 Scope of Representation

(d) A lawyer shall not counsel a client to engage, or
assist a client, in conduct that the lawyer knows is
criminal or fraudulent ...

In RO-90-48, the Disciplinary Commission concluded that an
attorney who releases all settlement or judgment proceeds to the
client, after having told the client’s creditors that the proceeds
would be used to pay the client’s debis, has assisted the client in
a fraudulent act as expressly prohibited by Disciplinary Rule 7-
102(ANT), which is the verbatim predecessor, under the previ-
ous Code of Professional Responsibility, to the above-quoted
Rule 1.2(d).

However, the Disciplinary Commission is of the opinion that
RO-90-48 is due to be modified in one respect. The inquiry of
the attorney requesting that opinion was whether he could ethi-

cally interplead the money claimed by a client’s creditor when
the client refused to authorize payment to the creditor. The
Disciplinary Commission opined that he could ethically do so.
The Commission wishes to refine this position further by hold-
ing that money which an attorney has promised to pay creditors
should not be interpled unless there is a dispute between the
client and the creditor as to existence of the debt, the amount of
the debt or the reasonableness of the debt. Accordingly, RO-90-
48 is hereby modified in accordance with this opinion.

In summation, it is the opinion of the Disciplinary
Commission that the Rules of Professional Conduct ethically
preclude an attorney from failing or refusing to honor his com-
mitment to pay a client’s creditors. The attorney is ethically obli-
gated to fulfill his commitment and pay the creditors, despite the
client’s insistence that he not do so. However, this ethical obliga-
tion exists only where the debt, and the amount thereof, is rea-
sonable and undisputed. If there is a legitimate question concern-
ing the debt, or the amount of the debt, the attorney should inter-
plead the disputed funds and let the court reach a determination
regarding the creditor’s claim, [RO-2003-02] &

ENDNOTES

1. This predicament can be avaided by obtaining from the client written authorization
to pay creditors. Such authorization should include language to the effect that the
creditor acknowledges that the authorization is irevocable and the client under-
stands that, whean the attomey has made a commitmant to pay the creditor pursuant
to that authorization, the attomey is ethically obligated to do so, regandless of
whether the clients preference in the matter may change. This lanouane may be
intleded in the attormey’s employment contract with the clignt
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am looking forward to another fun and exciting
year with the Alabama Young Lawyvers’ Section.
This past year, we had great attendance at our
Sandestin Seminar (held on the third weekend in May
every year). The speakers, as usual, did a phenomenal
job and I believe all participants were well fed and
well entertained. None of this would have been possi-
ble without the generous support of our sponsors.
Thank you to the following sponsors for helping the
YLS with the Sandestin meeting:
Beasley, Allen, Crow, Methvin, Portis & Miles,
P.C., Montgomery, sponsor for breakfasts and breaks.
Taylor, Martio & Hedge, P.C., Mobile, sponsor for
Friday's golf tournament.
Hare, Wynn, Newell & Newton, L.L.P.,
Birmingham, sponsor for Friday's beach party,
Foshee & Turner, Court Reporters, sponsor for
Saturday's beach party.

General Sponsors:
Alford, Clausen & McDonald, Mobile
Armbrecht Jackson, LLF, Maobile
Adams & Reese/Lange Simpson, LLF, Birmingham

Bainbridge. Mims, Rogers & Smith, LLP,
Birmingham

Balch & Bingham, LLP, Birmingham
Baxley, Dillard, Dauphin & McKnight, Birmingham

Beasley, Allen, Crow, Methvin, Portis & Miles, PC,
Montgomery

Berkowitz, Lefkovits, Isom & Kushner, Birmingham
Bradley Arant Rose & White, LLP, Birmingham
Burr & Forman, LLP, Birmingham

NOVEMBER 2003

Stuart ¥, Luckie

Cabaniss, Johnston, Gardner, Dumas & O"Neal,
Birmingham/Mobile

Christian & Small, LLP. Birmingham

Cory, Watson, Crowder & DeGaris. PC, Birmingham
Diamond, Hasser, Frost & Luckie, Mobile

Emond, Vines, Gorham & Waldrep, PC, Birmingham
The Finkbonner Law Firm, LLC, Mobile

Foshee & Turner Court Reporters

Friedman, Leak & Bloom, PC, Birmingham

Gardner, Middlebrooks, Gibbons, Kittrell & Olsen,
PC, Maobile

Garrison, Scott, Gamble & Rosenthal, PC,
Birmingham

Henderson & Associates Court Reporters, Mobile
Hare, Wynn, Newell & Newton, LLF, Birmingham
Heninger & Burge, LLP. Birmingham

Jinks, Daniel & Crow, LLC, Union Springs

Johnston, Barton, Proctor & Powell, LLP,
Birmingham

Law Office of Archie Lamb, Birmingham
Lanier, Ford, Shaver & Payne, PC, Huntsville
Lightfoot, Franklin & White, LLC, Birmingham
Lloyd, Gray & Whitehead, PC, Birmingham
Luther, Oldenburg & Rainey, PC, Mobile
Maynard, Cooper & Gale, Birmingham
MecCallum Law Firm, LLC, Birmingham
MeCallum & Methvin, PC, Birmingham
McDowell, Knight, Roedder & Sledge, Mobile



McKenzie, Taylor & Zarzaur, Pensacola

Owens & Millsaps, LLP, Tuscaloosa

Pittman, Hooks, Dutton, Kirby & Hellums, PC, Birmingham
Prince Patterson Law Firm, Tuscaloosa

Sirote & Permutt, Birmingham

Smith, Spires & Peddy, PC, Birmingham

Taylor, Martino & Hedge, PC, Mobile

Taylor & Taylor, Birmingham

Vickers, Riis, Murray & Curran, LLC, Mobile

Walston, Wells, Anderson & Bains, LLP, Birmingham

Watson, Jimmerson, Givhan, Martin & McKinney, PC,
Huntsville

White, Dunn & Booker, Birmingham
Yearout & Traylor, PC, Birmingham

The Young Lawyers’ Section deeply appreciates everyone’s
involvement in and support of the Sandestin Seminar.

This year also marks our second annual Iron Bow] CLE, to be
held November 215!, the day before the Iron Bowl, at Jones
School of Law in Montgomery. Confirmed speakers include
Judge Sharon Yates, presiding judge of the Alabama Court of
Civil Appeals, and Judge Terry Bozeman, district court judge
of Lowndes County, This promises to be another great and edu-
cational event sponsored by the YLS. If you have any questions
about the Iron Bowl CLE, please contact Jimbo Terrell or
Anna Katherine Bowman.

Executive Committee Members of the Alabama YLS this
year are:

Brannon J. Buck, president-elect, Birmingham

Christy D. Crow, secretary, Union Springs
Roman Shaul, treasurer, Montgomery

Robert G. Methvin, Jr., immediate past president
Nolan Awbrey, Birmingham

Robert Baily, 11, Hunisville

Robert Battle, Birmingham
LaBarron Boone, Montgomery
Benjamin Bowden, Andalusia
Anna Katherine Bowman, Birmingham
Bryan Cigelske, Mobile

Paul DeMarco, Birmingham
Suzanne Dorsett, Huntsville
Charles Fleming, Ir., Birmingham
James F. Hughey, III, Birmingham
Clay A. Lanham, Mobile

Patrick McCalman, Andalusia
Craig Martin, Mobile

George R. Parker, Montgomery
James Pittman, Daphne

Robin Rolison, Mobile
Christopher Sanspree, Monigomery
Joel Smith, Eufaula

Matthew Stephens, Birmingham
Norman Stockman, Mobile

James M. Terrell, Birmingham
Kimberly Walker, Maobile

Harlan Winn, Birmingham

Tucker Yance, Mobile

Throughout the year I will keep you up to date on our numer-
ous projects, such as the Admissions Ceremonies, the Minority
Pre-Law Conference, FEMA Response Project and, of course,
the Sandestin Seminar. We look forward to the challenges and
hard work (along with the fun) that these projects provide. W

Stuart Y. Luckie is a partner in the firm of Diamond,
Hasser, Frost & Luckie.

Got questions?

VISIt us online now
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Motice is hereby given to Melvin Lamar Bailey,
who practiced law in Upper Marlboro, Maryland
and whose whereabouts are unknown, that pur-
suant to'an order to show cause of the
Disciplinary Commission of the Alabama State
Bar, dated April 14, 2003, he has 60 days from
the date of this publication (November 15, 2003)
to come into compliance with the Mandatory
Continuing Legal Education requirements for
2002. Noncompliance with the MCLE require-
ments shall result in a suspension of his license.
[CLE No. 03-82]

MNotice is hereby given to Kimberly M.
Neighbors Carey, who practiced law in Maobile,
Alabama and whose whereabouts are unknown,
that pursuant to an order to show cause of the
Disciplinary Commission of the Alabama State
Bar, dated April 14, 2003, she has 60 days from
the date of this publication (November 15, 2003)
to come mto compliance with the Mandatory
Continuing Legal Education requirements for
2002. Noncompliance with the MCLE require-
ments shall result in a suspension of her license.
[ELE No. 03-83]

= Nofice is hereby given to Roy Lajuan Dancybey,
who practiced law in Birmingham, Alabama and
whose whereabouts are unknown, that pursuant to
an order (o show cause of the Disciplinary
Commission of the Alabama State Bar, dated June
10, 2003, he has 60 days from the date of this
publication (November 15, 2003) to come into
compliance with the Mandatory Continuing Legal
Education requirements for 2002, Noncompliance
with the MCLE requirements shall result in a sus-
pension of her license, [CLE No. 03-111]

= Notice is hereby given 10 Adam Daniel
Danneman, who practiced law in Birmingham,
Alabama and whose whereabouts are unknown,
that pursuant to an order to show cause of the
Disciplinary Commission of the Alabama State
Bar, dated May 1, 2003, he has 60 days from the
date of this publication (November 15, 2003) to
come into compliance with the Mandatory Client
Security Fund Assessment Fee requirement for
2003, Noncompliance with the Client Security
Fund Assessment Fee requirement shall result ina
suspension of his license. [CLE No. 03-17]

A Calt Solfvware LLC Produet
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Disability Inactive

* Guntersville attorey Robert Carey Mann was transferred 1o
disability inactive status pursuant to Rule 27(c), Alabama Rules
of Disciplinary Procedure, effective June 19, 2003, [Rule 27(c);
Pet. No. 03-02]

Reinstatements

* The Disciplinary Board, Panel ¥, upon reviewing the petition
for reinstatement of Deephaven, Minnesota lawver Joan
McLendon Budd ordered that Budd be reinstated to the prac-
tice of law in the State of Alabama, without the necessity of a
hearing, effective August 13, 2003. Budd was suspended on
December 6, 1999 for non-compliance with MCLE. [Pet. No.
03-06]

* The Disciplinary Board, Panel V, ordered that former
Birmingham attorney Whitmer A. Thomas be reinstated to the
practice of law in the State of Alabama, with certain conditions,
effective June 17, 2003, Thomas was issued a five-year suspen-
sion on March 13, 1998, The Board's order, dated June 19,
2003, was adopted by the Alabama Supreme Court on July 3,
2003. [Pet. No. 03-03)

Suspensions

» Effective August 8, 2003, attorney Davis Duane Carr, of
Glenview, Illinois. has been suspended from the practice of law
in the State of Alabama for noncompliance with the 2002
Mandatory Continuing Legal Education requirements of the
Alabama State Bar. [CLE No. 03-07]

* On March 7, 2003, the Supreme Court of Alabama adopted the
February 7, 2003, order entered by the Disciplinary Board,
Panel IV, accepting the conditional guilty plea entered by
Maontgomery attorney Kenneth Talvin Hemphill. This suspen-
sion was the result of the following four bar complaints,
[Hemphill has been suspended since February 18, 2001.]

In ASB No. 01-41(A), the complainant hired Hemphill to repre-
sent her and her company in a civil lawsuit. The complainant
was the defendant in connection with a “slip and fall” injury. On
or about June 3, 1999, at the direction of Hemphill, to settle the
lawsuit, the complainant gave him a check in the amount of
54,700 payable to his trust account. This check was deposited
into Hemphill's trust account on that same date. Later, the com-
plainant requested documentation of the settlement of her law-
suit. Hemphill produced a copy of a case action summary show-
ing that the lawsuit had been dismissed August 4, 1999, (The
case action summary also shows the case was initially settled on
January 5, 1999.) Hemphill's trust account records did not con-
tain any checks made payable to the plaintiff or her attomey. In
another matter, on or about July 12, 1999, the complainant gave
Hemphill a check for 58,800 payable to his trust account,
Hemphill was to use this money to negotiate a settlement with
the IRS in regard to a $17,727.63 1ax liability owed by the
complainant. The check was deposited into Hemphill's trust
account on July 13, 1999, Hemphill did not negotiate with the
IRS on the complainant’s behalf, and never paid the IRS any
money on the complainant’s behalf. On October 2, 2000, the
complainant received a “Reminder of Overdue Tax™ from the
IRS. With interest on late payment, the total amount owed
had increased to $21,395.60. Hemphill's trust account records

did not show any check payable to the IRS on behalf of the
complainant. Hemphill misappropriated the complainant
funds to his own use or to the use of other persons, and there-
by violated rules 1.15(a), 1.15(b), 8.4(c) and (g), Alabama
Rules aof Professional Cenduet,

In ASB No. 01-152(A), on or about March 4, 1998, the com-
plainant retained Hemphill to represent her with her divorce and
paid him a fee of $364. Although the complainant was unable to
locate her husband for service, she asked Hemphill to complete
the divorce by whatever means necessary and agreed to pay any
additional costs and fees. Hemphill would not respond to tele-
phone calls or correspondence from the complainant. On
January 3, 2001, the complainant requested a refund because of
Hemphill's neglect and his failure to communicate with her
about her legal matter. Despite three letters from the Office of
General Counsel, Hemphill failed or refused to respond.
Hemphill was guilty of violating rules 1.3, 1.4(a), 1.5(a), 8.1(b),
and 8.4(g), Alabama Rules of Professional Condrect,

In ASE No. 01-164(A ). Household Finance Corporation of
Alabama (Household) was the owner of some real property
located in Prattville, Alabama. Household acquired title through
an earlier mortgage foreclosure. A buyer negotiated to purchase
the property from Household, The buyer obtained mortgage
financing from Lincoln Mortgage, LLC.

Hemphill was the attorney for the buyer and the lender, Lincoln
Mortgage, at the closing of the sale. The real estate transaction

THE ALABAMA LAWYER




was closed by Hemphill on November 3, 2000, The purchase
price was $79,000. Household was to receive proceeds in the
amount of §76,492.60, in return for a deed to the property.
Household deeded the property to the buyer. Hemphill issued
a worthless check for $76,492.60 from his trust account,
Household made several demands that Hemphill pay over the
sale proceeds, bui he failed 10 do so. Hemphill did not pro-
vide a written response to the Office of General Counsel
regarding the complaint. Household filed suit against
Hemphill, the buyer and Lincoln Mortigage. A default judg-
ment was obtained against Hemphill. Defaults against the
other defendants were set aside. Hemphill was guilty of vio-
lating rules 1.15(a), 1.15(b), 1.15(d), 8.1(h}, 8.4(b), and
8.4(g), Alabama Rules of Professional Conduct.

In ASB No. 01-195(A), Hemphill filed a Chapter 13
Bankrupicy for the complainant in 1993 and failed to proper-
ly address the issues of her unpaid student loans. After being
notified about the problem with her student loan, the com-
plainant attempted to contact Hemphill for assistance in
addressing this problem. Hemphill failed to take any action.
The Internal Revenue Service withheld two consecutive
years' wax refund checks due the complainant to apply to the
unpaid loan. Despite three letters from the Office of General
Counsel, Hemphill did not provide a wrinien response.
Hemphill was guilty of violating rules 1.3, 1.4{a) and 8.1{b),
Alabama Rules of Professional Conduct.

Hemphill entered o plea of guilty to the allegations in the formal
charges filed in ASB nos, 01-41(A) and 01-164(A), and accept-
ed u four-year suspension as concurrent discipline in a total of

four complaints. Defaults had already been entered in ASB nos.
01-152(A) and 01-195(A). [ASB nos. 01-41(A). D1-152 (A),
01-164 (A) and 01-195 (A)]

Effective August 8, 2003, attoney Robert Carey Mann of
Guntersville, Alabama, was suspended from the practice of law
in the State of Alahama for noncompliance with the 2002
Mandatory Continuing Legal Education requirements of the
Alabama State Bar. [CLE No. 03-41]

On July 10, 2003, the Disciplinary Commission of the Alabama
State Bar ordered, pursuant to Rule 20a), Alabama Rules of
Disciplinary Procedure, that Sylacauga attormey Michael
Anthony Givens be summarily suspended from the practice of
law in the State of Alabama. The order of the Disciplinary
Commission was based on a petition filed by the Office of
General Counsel evidencing Givens's lack of response to the bar
regarding disciplinary matters. The nature of Givens's conduct
representied a threat 10 his present clients, as well as to the mem-
bers of the public at large who are potential clients.

On July 28, 2003, a heaning was held before Disciplinary
Board, Panel V, pursuant to Givens's “Petition for Dissolution or
Amendment of Interim Suspension or Summary Suspension.”
Givens entered a "Conditional Guilty Plea™ to all pending come-
plaints pending with the bar. The Disciplinary Board ordered
that Givens receive a one-year suspension from the practice of
law in Alabama, the imposition of which will be suspended and
held in abeyance pending a two-year probationary period, with
special conditions, [Rule 20 (a) Petition 03-07, ASB nos. 01-
304(A), 02-129A), 03-17(A), 03-113(A), and 03-171(A)] W
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International Conference
on Addictions

For Legal, Medical and Law Enforcement Professionals
(Approved for CLE credits)

Dates: March 6th and 7th, 2004
Place: Birmingham Civic Center, Birmingham, Alabama

SPEAKERS INCLUDE:
Dr. Andrea Barthwell, MD, FASAM: Deputy Director, White House Office of National Drug Control Policy
Douglas Cook, MD: Palmetto Addiction Recovery Center
Timothy J. Sweeney, Esq.: Staff Attorney, Healthcare Connection of Tampa, Florida
Jeanne Marie Leslie, RN, M.ED: Director, Alabama Lawyer Assistance Program, Alabama State Bar
Anthony McLain, Esq.: General Counsel, Alabama State Bar

Judge Robert L. Childers: Tennessee Lawyer Assistance Program

For More Information call Char Jones at 334-262-1629
or register online at www.cosancadd.org.

To pre-register, fill out the information requested below. A brochure with
a complete agenda, costs and additional information will be mailed to you.

Name Professional Title

Address City

Telephone ( E-mail

COSA-NCADD
100 Commerce Street, Suite 800
Montgomery, AL 36104

Sponsored by the Council on Substance Abuse-NCADD
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RATES

Members: Two free listings of 50 words or less per bar member per calendar year EXCEPT for "position wanted” ar “position
offered” listings—335 per insertion of 50 words or less, $.50 per additional word;
Nonmembers: $35 per insertion of 50 words or less, $.50 per additional word. Classified copy and payment must be received

according to the following publishing schedule

Septamber 2003 issue—deadline July 3rd, 2003; November 2003 issue—deadline September 5th, 2003; January 2004 issue—

deadline Movember 3rd, 2003. NO deadline extensions will be made.

Send classified copy and payment, payable to The Alabama Lawyer Classifieds, c/o Kimberly Barnhart, P.0. Box 4156,

Montgomery, AL 36101

Services

+ REAL ESTATE EXECUTIVE: Sroker lor 35 yaars, state-appioved
leachar for 35 years; morigage company executive for 12 years:
licensed home inspector for State of Alabama; author of real
astata texts, wrote, directed, produced over 300 video/audio
training tapes. Resume and fee schedule on raguest. Don W.
Williams, Sr, 1508 Shades Crast Road, Birmingham 35226,
Phone [205) 979-3893

FORENSIC PATHOLOGY

Areas of Expertise

All aspects of Homicide Accident

Wrongful Death Medical Malpractice
Serious Bodily Injury ~ Pain & Suffering

Experienced, licensed physician
with over 20 years
of service in the field

JAMES WEINER, M.D.
Forensic Pathology of SE U.S., Inc.

2000 Via Venice
Punta Gorda, FL 33950

941-833-8360

NOYEMBER 2003

* TRAFFIC ACCIDENT RECONSTRUCTION: | have reconstructed

over 3,000 traffic accidents in 23 siates on highways, streets and
railroads involving trucks, vans, cars, pedestrians, trains, and
farm implements. Computer-generated drawings are prepared to
illustrata my opinions. Over 30 vears' expariance in recanstruct-
ing accidents. Board-cantifiad by ACTAR, Contact John T, Bates,
toll-free, at (BOO) 299-5950,

HANDWRITING EXPERT/FORENSIC DOCUMENT
EXAMINER: ABFDE certifind, formarly chief, Questioned
Documents Divisian, LS. Army Criminal Investigation Laboratory
American Society of Ouestioned Document Examiners. American
Academy of Forensic Sciences. Civil and criminal cases accepted.
Farmi| Shiver, Shiver & Nelson Document Investigation
Laboratory, 1903 Lilac Ridge Drive, Woodstock, Georgia 30189
Phons (770) 517-6008

BRIEF WRITING/LEGAL RESEARCH: Former s1aff attorney on
the Alabama Cowrt of Civil Appeals provides brief writing servic-
es, as well as legal research on any legal issue. Call Bert Allen at
{205) 9410356 or send e-mail to efbertsallan@yahon.com

ENGINEERING/CONSTRUCTION EXPERTS: rainage, struc-
tural, mechanical, roofing, electrical, process chemical, EIFS
(stucco), mold and mildew, HVAC for residential housing, industri-
al and chamical facilities, pipelines, compressor stations, com-
mercial buildings, and port structures. Blasting damage assass-
ment. Provide expert construction claims and dispute analysis.
Provide computer animation of structural behavior under loads.
Expenienced testifying experts with licenses and credentials.
Company engineering and contractor licenses in Alabama and
Louisiana. Contact Hal K. Cain, Mobile. Phone (751) 661-2605
E-mail. haltcan@aol com. Web site; wwaw.hicain.com.

DOCUMENT EXAMINER: Examination of questionad docu-
ments, Certified forensic handwriting and document examiner,
Thirty-seven years’ experiance in all forensic docurnent problems.
Formerty, chief guestioned document analyst, USA Caminal
Investigation Laboratories. Diplomate (certified-ABFDE. Member:
ASODE: 1Al SADFE; NACOL, Resume and fee schedule upan
request, Hans Mayer Gidion, 218 Merrymont Drive, Augusta,
Georgia 30907, Phona |706) BE0-4267.



= PRIDRITY SERVICE OF PROCESS, INVESTI-
GATIONS & SURVEILLANCE: Within 100-mile
radius of Mobile. Over 6,000 court documents
(or hand-delivered mail) parsonally served. Over
1,500 investigations and surveillance cases
completed. Bachus & Associates, PO, Box
180066, Mobile 36618-0066, Phone (251) 649-
45969 (licensed and honded),

= STANDARD OF CARE EXPERT WITNESS:
Developmental disabilities/mantal
retardation/special education/mental
health/nursing home and hospital standard of
care. Expart witness services provided related o
standard of care issues in health and human
service agencies, Contact William A, Lybarger,
Ph.D. at (620) 221-6415, tiyharge@yahoo.com or

wwiw lamylybarger.com.

= INSURANCE, EXPERT WITNESS: Forty years'
experience, including 24 years' risk-manage-
ment insurance consulting. Pre-filing evaluation,
deposition, testimony. Policy coverage, captives,
excess, deductibles, self insurance, agency and
direct expenence. Fee-only property loss assis-
tance, bidding, exposure, policy review.
Workers’ compensation audit, modification
review. Contact Douglas F Miller, member
SRMC, at (800) 462-5602, (205) 9%5-0002
(Birmingham| or e-mail enm@speediactory.net.

* DOCUMENT EXAMINATIONS: Board certified
handwriting and document examiner; over 20
years' experience; testified in state and fedaral
courts. Retired senior document examiner
Alabama Dapt. of Forensic Sciences. Member:
Amarican Academy Forensic Sciences;
Southeastern Assn. Forensic Documant
Examiners; American Society Questioned
Document Examiners (provisional), Richard A,
Roper, 7956 Vaughn Road, #1471, Montgomery
36116, Phone {334) 356-7856. Fax {334) 260-
2552, E-mail richroper@aol com,

« MEDICAL EXPERT WITNESS: 2,000 Medical
Malpractice Expert Wilnassas, all specialties, flat
rate referrals. Your satisfaction guaranteed, Or
choose a powerful case analysis by vateran MD
spacialists, for a low flat fes. Contact Med-Mal
EXPERTS, Inc. at www.medmalEXPERTS.com or
(B88) 521-3601,

* QDRO DRAFTING: ODRO Problems? Drafting
for ERISA, military, federal and state govern-
ment positions. Fixed fee of $535 (billable to
your client as a disbursement] includes all cor-
respondence with plan and revisions. Pension
valuations and expert testimony for divorce and
malpractice cases. All work done by experi-
enced QDR attormey. Full background at
www gdrosolutions, net. QDRO Solutions, Inc.,
2914 Professional Parkway, Augusta, Georgia
30907, Phone (B00) 813-3716 for free brochure,

= INJURY EXPERT WITNESS: Medical aspects
of injury, including neuromuscular skeletal con-
ditions and spinal mechanics. Board-certified
chiropractor, Diplomate, American Board of

Chiropractic Cansultants. Twenty-aight years'
experience. Second opinions, impairment rat-
ings, functional capacity evaluations, independ-
ent examinations, review of records. Contact Or.
John Cabeal, DC, DABCC, 200 Windsor Drive,
Birmingham 35204, Phone (205] 871-2205.

* FORESTRY EXPERT WITNESS: Twenty-seven

years’ experience in consulting forestry,
Trespass cut, fire damage and insect- and
weather-related damage for tax purposes.
Reqgistered forester in Alabama and Georgia.
Society of American Foresters, Certified
Forester. Contact Bruce N. Eason, BNE
Management Services. Phone (334) B64-9357 or
e-mail gliinger@quixnet nat,

+ SECURITY EXPERT: Acts of Violence, Premises

Liability, Security Negligence Consulting Expert,
Rape, murder, assault, robbery, kidnapping,
warkplace violence. Extensive experience in
case analysis, reports, courtroom/deposition
testimony, Policy, supervision, training, hiring,
firing-retention-firing, security surveys, notice,
foreseeability, data collection & analysis, geo-
graphical profiling, contract & proprietary secu-
rity quards/off-duty palice. Former director of
Florida police academy, lilinois state violence

unit, Minnesota state PO.5.T, corporate securi-
ty, real estate, insurance, police and camac-
tions. Published author, pear awards, board
appointments, Board-certified professional crim-
inologist, police/security specialist, police/secu-
rity trainer and supenvisor. Contact John
Lombardi, Ph.0., MBA, at |800) 628-3496,
Mantgamery, www.secwritynegligence com

= PRIVATE INVESTIGATOR: Licansed Fl serving
Alabama and the entire southeast Specializing
in attorney services, personal injury, workers'
comp, asset search, process serving.
Guaranteed service. No info, no charge!
Comact Oenise Danigl, LPI, at [B88) 721-6957
{toll-free}, in Mobile (256) 651-B06E ar at
wivw southeast-pi.com, Member, AP1A, NAIS,

Position Offered

= ATTORNEYS NEEDED: Throughout Alabama
for pre-paid legal members. General practition-
ers preferred. Guaranteed monthly income, sim-
ilar to an HMO, Fax resumes to (904) 730-0023
or e-mail ngammansi&usiegalsanices.net
Attn: Norma Gammons, LS Legal Services, Inc,
Phone (800) 356-LAWS.

Where Lawyers Look For Lawyers

**LAW FIRM MERGER AND PRACTICE GROUP OPPORTUNIES**

<+ We are working with several outstanding law firms who want to establish or expand
their presence in the State of Alabama. They are interested in law firms as well as

individual practice groups.

www.AmericanlLegalSearch.com

% We also have an ongoing demand for individual lateral attorneys a1 both the

associate and partner level.

Al inguiries are strictly confidential. In Alabama, contact:

= Richard G. Brock, Esq. at (800)930-8128 or direct dial (205) 930-
9811 or richard@americanlegalsearch.com; or

» Brannon Ford, Esq. at (205)930-98498 or

brannon@americanlegalsearch, com.

Birmingham

Los Angeles

Nashuville

New Yorlc
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POSITION AVAILABLE

Law Clerk for
Federal Judge

United States

Bankruptcy Court,
Middle District of
Alabama State Bar

The Urited States Bankruptcy Court for the
Middle Oistrict of Alabama is cumently
accepting applications for a law clerk position
for a two-year term, baginning in the summer
of 2004, The position camies a pay grade of
JSP 11-14 For more information, go to the
Court’s Web site, wwwalmb uscourts.gov.
Send a resume, law school transcript and
writing sample 1o Chief Judge William R
Sawyer, PO, Box 35, Montgomery 36101,

For Rent

+ FOR RENT: Lawyer office, 2230 Third Avenua,
North, Birmingham 35203, Contact M. Waynea
Wheeler ot (205) 322-0627. E-mail
abogatod@aol com. Parking. fax, utilities, eic

= LAW OFFICES FOR RENT: Five Points South
law office. Offices available at 1117 22nd
Street, South, All ancillary services, such as
receptionist, conference room, 1elephone w/
yoice mall, fax machine, copier, networked hi-
speed DSL Internet connection, and free park-
ing, included, Offices are provided at one flat
rate starting at $575. No set-up charges.
“Virtual” offices available. Contact Tom Flouff,
esq., at (205) 939-0000

= LAW OFFICE FOR RENT: Attomey’s office and
secretarial space available for rent in estab-
lished law office in Pelham. Shared reception
area. Wired for phone and network. Contact
John at (205) 664-3838

= LAW OFFICES FOR RENT: One or more carpet-

ed office spaces available, great location,
Southside, Birmingham, attractive building with
library and fax available, free parking, two
offices, $375 a month, Phone [205) 939-1360.

= LAW OFFICES FOR RENT: Two partner-size
oifices available, along with shared reception,
libsary/conference room, break room and bath-
rooms. Located on the 2rd floor of the histarical
Douglas Building on Muoris Avenue in down-
town Birmingham. Rent (§1,000/manth) includes
utilities and jamitorial senvice. Excellent adja-
cant parking available. Comtact Eric VonCannon
at (205} 871-1100

Wanted

« LAW BOOKS WANTED: Lised Alabama law
books in current or near current state. Alabama
Digest 2d, Alabama Reporter 2d, West Code of
Alabama, Alabama specific treatises. Also
Alabama historical and antiquarian. Call (256)
350-2252

For Sale

= ANTIOUE BOOKCASES: 100 years old, solid
oak bookcases with sliding glass front doors
Fifteen sections, three completa units, books
beginning with the first Southern Reporter
(1887), $2.750, Contact Judge Lawson Little at
{334} 677-4888, Houston County Courthouse. 1

GENERAL COUNSEL POSITION AVAILABLE
The University of Alabama System

The University of Alabama System invites nominations and applications for the
position of general counsel, the chief legal officer of Alabama’s largest and most
complex higher education enterprise.

Serving the board of trustees, the chancellor, campus presidents and all compo-
nents of the UA System, the general counsel represents these entities in all legal
matters and is responsible for the delivery of all legal services, including the conduct
and resolution of litigation, the prosecution and settlement of all claims, and the
legal review of all significant transactions. This position is charged with staffing,
organizing and administering the Office of Counsel in the University System Office
(located in Tuscaloosal, and offices at The University of Alabama, The University of
Alabama at Birmingham and the UAB Health System, and The University of Alabama
in Huntsville, as well as retaining and managing all outside counsel performing legal services for the University.
Candidates for general counsel should:

Present the ability to serve as the manager of a dynamic legal operation, serving clients with wide ranging issues
including health care, higher education, employment and litigation in a complex, rapidly expanding organization;

Relate well as a peer to leading lawyers statewide; and

Have a sophisticated working knowledge of the Alabama legal system and all its parts.

Salary is to be negotiated with the chancellor, subject to approval by the board of trustees.

Nominations and applications should be submitted immediately to: Ms. Fannie Turner, The University of Alabama
System, 401 Queen City Avenue, Tuscaloosa 35401, or send an e-mail to vashr@uasystem.ua.edu.

The University of Alabama System is an Equal Opportunity, Affirmative Action Employer.
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Put us on your team.
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DIXON ODOM piLiC

Cerlifled Public Accountants and Consultants

The FJL-':T:-. H.nliliil'::_: Suite 40000
2140 Eleventh Avenue, South
Birmingham, AL 35205-2842

205.212.5300 » www.dixonodom.com
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Meeﬁhg Needs. Exceeding Expectations.

Your clients didn't retain
"just any attorney'

to represent their [ega[
mterests.

Don'’t retain

‘just any valuation firm
to aduise and assist You.

In court or out, business transactions or
estate planning, you should always be
armed with a reliable business valuation
for yvour client

For swift response and strict adherence to
the profession's highest standards, rely on
Dixon Odom's Business Valuation and
Litigation Services Team.

We are a nationally recognized
accounting, valuation and consulting firm
with the strongest credentialed

professionals in Alabama.
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When you open your eyes, it will all be in one place ...

westlawlitigator.com

[he Alabama Litigator Library brings key rescurces nto one place to savi
Ly Can. Cheterm & whether o take on the case. Profile attorm

Differences that matter.

Seeing is believing! Visit westlawlitigator.com for a FREE offer!

Or call 1-B00-762-5272 1oday. THOMSOMN

\*‘\-fr L_j;lﬂw Litigator west




