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Finding Malpractice Insurance Does 
Not Have To Be A Trip Through 

Troubled Waters! 

Call AIM. 
We Take the Bite 

Out of the Proces s. 
Attorn ey s Insurance Mutual 

of Alabama , Inc . 
200 Inverness Parkway 
Birmingham, Alabama 35242-4813 

Telep hone (205) 980-0009 
Toll Free (800) 526- 1246 

FAX (205) 980-9009 

"A Mutual Insurance Company Organized by and for Alabama Attorneys " 

www .AttyslnsMut.com 



Something OLD • NEW again ZS 
WE'RE OLD ... 
old (old).,. t1tfj Mnde or acquired long ago: having lived or existed fora long time• 

... AND PROUD OF IT! 
ISi, INSURANCE SPECIALISTS, INC currcnLly serves in its fourth decade 
of Insurance Program Administration to Members of the Alabama Staie 
Bar. Established in 1959, ISi entered its atllliation in Alabama in the early 
seventies. Since Lhen, the Agency bas expanded 10 the West Coast, New 
England and Atlantic States, but maintains its home in the South where it 
began. We understand Lawyers and their needs. and strive 10 maintain the 
tradition of excellence lhm sets us apan over time. 

We're new ... 
new (noo) .,.t1dj. Different from the former or old: n.-cent, rejuvenated" 

d b . . I ... an ring 1t to you. 
IS I is pleased to announce acceptance of its new A labnma logo. Be sure 
to look for iL in publications and mailings to come as we bring our quality 
products to your prnc1ice. 

nl'IAL ABAMA 

iiltlliiiiii INSURANCE SPECIALISTS, INC. 
SM 

FSI'. 1959 

PLANS AVA[LABLE THROUGH 
ENOORSMENT OF THE 
ALABAMA STATE BAR 

• Maj or Medicnl 
Nell' York life lns11ra11ce Company 

• Individual Term Life 
ING Reliaswr 

• Crou p Ter m Life 
New York life Insurance Compa11y 

• Disability Income 

IS i ALABAMA 
CAN ALSO 

ASSIST YOU WITH 

Lawyers Professional Lia bility 
1111derwri1ten by 

Westport. a GE Co11111111rcial Company 

You MAY OBTAIN 
A Qm c K Q UOTE FO R COVE RAGE 

BY 
Hartford life and Accident !11s11ra11ce Company 

• Overhead Protect ion 

PHONE: ISl SALES DIRECT 1-888-ISl-1959 
FAX: l-404-814 -90 14 

/ lartford Life 011d Accident !11s11ra11ce Company 

• Medicare Supplement 
Tr(msamerica 

AOIAALAOUJ 

MAI L : JS! ALABAMA 
125 LAWRllN CE VILI. E STREET 

P.O. Box 2827 
NOR CROSS, GA 3009 1 

ABOJ 10060) 



Alt1hm1111 l\ar Imtitute or Co11ti1111i11, Leu1/ Eil11catimt 
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19 
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21 

DECEMBER 
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12 
17 
18 

18 
19 

27-Jan 3 

Motion Practice - Birmingham 
Bankruptcy Law Update - Birmingham 
DUI Defense in Alabama - Birmingham 
Depositions - Birmingham 
Alabama Update - Mobile 
Alabama Update - Montgomery 
Corporate Investigations: Criminal and Civil 
Liability - Birmingham 

Tort Law Update - Birmingham 
Estate Planning - Birmingham 
Trial Skills - Huntsville 
Alabama Update - Huntsviile 
Depositions - Montgomery 
Video Replays - Tuscaloosa 
Trial Skills - Montgomery 
Alabama Update - Birmingham 
Trial Skills - Birmingham 
Ski and CLE - Breckenridge, Colorado 

Qualit~ CLE ... Time aker Time 
VISIT WWW.ABICLE.ORG 

FOR A LISTING OF INTERNET COURSES FROM ABICLE 
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di b 1 
ALABAMA STATE BAR 

Publications Order Form 
The Alabama State Bar is pleased to make available to individual attorneys , 

firms and bar associations, at cost only, a series of brochures on a variety of legal 
topics of interest to the general public . 

Below is a current listing of public information brochures available for distribu
tion by bar members and local bar associations. 

Brochures -------
To Serve the Public $10.00 per 100 
.•. Highlights and details of bar public service programs from the 
TO SERVE THE PUBLIC video presentation . 

Qty __ $ __ 

Law As A Career $10.00 per 100 Qty __ S __ _ 
. . . Information on the opportunit ies and challenges of a law career today . 

Lawyers and Legal Fees $10.00 per 100 Qty __ $ __ _ 
. .. A summary of basic legal procedures and common legal questions 
of the general public. 

Last WIii & Testament $10.00 per 100 Qty __ $ __ _ 
••• Aspects of estate planning and the Importance of having a will . 

Legal Aspects of Divorce $10.00 per 100 Qty __ $ _ _ _ 
•.. Offers options and choices Involved In divorce . 

Consumer Finance /" Buying On Tlme" $10.00 per 100 Qty __ s __ _ 
••• Outlines Important considerations and provides advice on financial matters . 

Mediation/Resolving Disputes $10.00 per 100 Qty __ S __ _ 
. . . An overv iew of the mediation process In question-and-answer form . 

Arbitration Agreements $10.00 per 100 Qty __ $ _ _ _ 
.. . Answers questions about arbitration from the consumer 's perspective . 

Advance Health Care Directives $10.00 per 100 Qty __ $ _ _ _ 
... Comp lete, easy to understand information about health directives in Alabama . 

ACRYLIC BROCHURE STAND $ 5.00 EACH Qty __ $ __ 
. .. Indiv idual stand imprinted with attorney , firm or bar association name 
for use at brochure distribution po ints. One stand per brochure Is recommended . 
Name to imprint on stand : ___ _______ _____ _______ _ _ 
Mailing Address: 

Shipping & Handling 

TOTAL 

$ 5.00 
$ ___ _ 

Please remit CHECK OR MONEY ORDER MADE PAYABLE TO THE ALABAMA STATE BAR 
for the amount listed on the TOTAL line and forward It with this order form to : 

Susan Andres , Director of Communications , Alabama State Bar, P.O. Box 671, Montgomery , AL 36101 
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I n the few shon months that I have been president of 
the Alabama State Bar, we hnve seen the leaders of 
both our state executive and judicial branches of 

government in the national news. Each announced he 
felt an obLigation to the people of Alabama: Governor 
Riley because he fell he bad a dmy to lessen the laJC 

burden on the less fonunate among us, and to increase 
revenues to 01ee1 the essentially fundamental needs of 
Alabama: Chief Justice Roy Moore because he felt he 
had a duty to protect Alabama's right to acknowledge 
God. l n both instances, the A labama State Bar respond
ed: to Governor Riley's tax proposal by publishing a 
brochure and maintaining a Web site designed to edu
cate Alabamians on botl1 sides of tlie issue and encour
aging voters to vote for what was best for Alabama. To 
the Ten Commandments monument issue. the state bar 
issued a press release emphasizing the importance of 
the 111le of law, and I met with the chief justice to dis
cuss the application of the rule of law to tliat. 

Regardless about how one feels about Governor 
Riley's plan. it seems clear that if Alabama is going t.o 
meet i.ts fundamental responsibilities to its ci tizens. we 
must roisc taxes. be vastly more efficient in the opera
tion of state government, or dramatically reduce servic
es. All of these potential actions require action by the 
legislallJre. 

William N. Clerk 

The ASB bas taken no position on the undedying 
issue on the monument., i.e., whether the monument in 
and of itself and its placement are constitutional. 
However, the Alabama State Bar staunchly supports the 
"rule of Jaw." ln order to better understand this con• 
cepl, it is helpful to review the history of that funda
mental principle. 

The rule of law is not just another buzzword. It is a 
key principle, which fomis the foundation of our 
American system of govcmmem. The rule of law cnn be 
traced back to 1215 when King John was forced by tl1e 
barons. with the suppon of the church and others, to sign 
the Magna Carta IL limited the power of the king. and 
caused him to govern according 10 eswblished rules of 
law. At Runnymede in England where King John signed 
the Magna Cana there is the Magna Carta national 
memorial erected oy the American Bar Association. 

1be creation of parliamentaty government followed in 
England in the 14th Century with the creation of the 
House of Lords and the House of Commons. ln the 17th 
Century the Stuan kings and their Parliaments quarreled 
over a variety of issues including religion. At the hean 
of this dispute was a key question: "Must the king gov
ern through Parliamentaty lawT ln 1628 Parliament 
forced King Charles to sign t.he Petition of Righ~ which 
guaranteed Englishmen Cl?rlain fundamental rights. In 

YOUR SOURCE FOR 
ALABAMA LEGAL DOCUMENT$ 

:···· ·· ···· flli4111i#·ll11N#i44. 
Deed 
Mortgage www.LegalForms-AL.com 
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Lega lForm s -A L.co m was designed espe
cially for small firms and solo practitioners who 
are seeking to minimize over head expenses 
while expa nding their areas of practice. 

• We offer you a selection ol Form Files, each 
of which is a set of related document forms. 

• You have the option of selecting only the 
Form File you need 10 take care of your client. 

• Each Form File may be previewed and 
down loaded for Immediate use and reused 
again and again to expedite your practice . 
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the Glorious Revolu1ion of 1688. King Jnrncs. fl wos over
thrown. He hnd been nccused of uying to make Roman 
Catholicism the stale religion or England. A rcsuh of the rc,olu· 
tioo was the English Bill of Rights. This ennctment did DOI pro
vide for freedom of religion, but the Act of Toleration passed 
soon 1hcrc:1fu:r did. h g•ve freedom of worship to Protest•n~. 
'1'hc English Boll of Rights rcs1a1ed the old idea !lull go,cm · 
mcm must be according to lhe rule of law. Bolh govcmmcnl Md 
lhe governed mu.<I obey 1he laws of lhe land; 

The Amcric;in colonists. in order 10 pro1cc1 their rundumenml 
right~. in,is1ed on the crcntlon of n government or laws. The 
United Stmes Cons1ilu1ion wus modeled after the Virginia Pinn. 
which provided for boll1 Fedcrnl and s1a1e governments und ere• 
aied three brunches-leg islmivc. executive and judicial. The 
Supremacy Clause of the Cons1l1utioo provide, 1hn1 lhc 
Constl1111ion und ull laws und treaties approved by Congrc'IS in 
e."tcrcising its cnumerntcd powers 3l'C lhe supreme law of the 
land. Thal clause furlhcr provides !hat judges in stale cour11i 
must follow the Constitution. or federal laws 1111d unties whrrc 
!here is • connict wi1h siate law. 

In 1803. on the case of Mart,,,,,, v. Madison, thc Supreme 
Court recognlud the right of judicial rcviC\\, i.e .. the right 10 
interpret 1hc Con~ri1u1ion. Five years before Ncxandcr Hamlhon 
staled 1hn1 ·· ... A con<1i1u1ion is. in fact. and musl be rcg.irdcd by 
lhc judges, 08 n fundnmeninl lnw. h therefore belongs to 1hem 10 
asce,111l11 hs mcnning." 77ot Ftduali.rt 1178. 1788. 

This historicul review bring, into sharp focus 1.he two cri1icu1 
issues we hnvc been fncing In Alabama over lhe pas1 few 

monlhs. Is there a relationship bctw,-cn these historical princi
ples and lhe revenue problems "c fucc In Alabamn and lhe Ten 
Commandments monument? I believe 1hcrc is. The Board of 
8.r Commissioners recently appro.,.cd FR<! Gray's lllcmc, 
··Lawye,s Render Service." ~ lhc 1110110 of the Alabama Suiie 

Bur. One of lhe primary roles of Sltltc &O\'crnmen1 is to serve the 
public. Governor Riley said bis w plan WDS intended to 
improve the service of govemmenl 10 Alabamians; Chief Justice 
Moore said his placement of lhc monument was intended to 
SCl'VC our cilizens by reminding them of one or the foundations 
of our low. both laudable gouls. lo Governor Riley's case the 
process available 10 him under our sys1cm is 1he cxecu1ive/ 
legislniive process established by law. In Chief Jus1icc Moore's 
case. the process available 10 him under our sys1cm is the 
judicinl process and the legislature, IL\ well ns 1hese systems, 
provide 1be means by which lhe rule or law mny be followed. 

Service, ns weU as leadersltlp. by public officials 10 the peo
ple or Alalxlma comes in many forms. However. i1 seems thlot 
fundamental to tbc lcndcrship nnd service obligations of our 
suue·s elected officials ,s the recognition 1h41 "'C muS1 work 
within our sys1em of government. It is 1mponao1 that both the 
government and the go,-erned obey 1hc lnws of the land. 

Good men 1111d women, good lawycr5 and good judges. mny 
differ on important issues. bu1 11 i~ ho1>Cd 1.ha1 we all share a 
dedication 10 lhe ancient and fund.in1e111al principle or lhe rule 
of lnw. 

Note: Historical references from We the People, the Citizen 
mod the Co11stit111/011, Center ror Civic Education ( 1987). • 

JOIN US! 
1he Alabama State Bar Lawyer Referral Service can provide you with an excellent me.ans or earning a living, so it is hard 
to believe that only three percent or Alabama attorneys participate In this service! lRS wants you to consider Joining. 

The Lawyer Referral Service is not a pro bono legal service. Attorneys agree to charge no more than S25 for an initial 
consultation, not to exceed 30 minutes. If, after the consultation, the attorney decides to accept the case, he or she may 
then charge his or her normal fees. 

In addition to earning a fee for your service, the greater reward Is that you will be helping your fellow dtlzens. Most 
referral dlents have never contacted a lawye.r before. Your counsellng may be all that is needed, or you may offer fur· 
Iller services. No matter what the outcome of the lnltlal consultation, the next time or tllelr friends or family need 
m lltllmey, Ibey wlU axne to~ 

...... mil tbe lRS, contact the}tate bar at {$99) 354 
iflll•ltllalmlllll are an lllllmeylllleles1edln 
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Tom Albritton of Andalusia, Broox Garr ett, Jr. 
of Brewton, Wes Pipes of Mobile, Henry Pill!; 
of Selma, and Alyce Spruell of Tuscaloosa arc 

members of the Alabama State Bar Board of Bar 
Commissioners. They all have something else in com
mon besides being commissioners and lawyers. how
ever. What they share is that their fa~1ers also served 
on the commission or were state bar presidents. 

Alyce's father, Rick Manley of Demopolis, served 
as a commissioner for 24 years from the 17th circuit. 
Mc.Lean Pitts of Selma, father of Henry Pitts, repre
sented the 4th circuit. Wes Pipes's father, Sam Pipes 
of Mobile, served as state bar presi.dent from I 968-
1969. 8roo x Garrett, Sr. not only represented the 
21st circuit for 24 years as commissioner, but as vice
president in 1981- 1982. he was called to serve as state 
bar president for eight months following the untimely 
death or Harold Hughston. Tom Albritton is the third 
gencrJtion of Albrittons to serve on the commission. 
Not only did his father. now United States District 
Court Chief Judge Baroid Albritton . serve for eight 
years as conunissioner for 1be 22nd circuit and as state 
bar president in 1990-1991. his grandfather, Robert 8. 
Albritton of Andalusia. served as president ia I 971-
1972. In addition, Tom·s great-uncle, Marvin J. 
Albritton , represented the 22nd circuit for nine years. 
including the year his brother. Bob. was president. 
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The slate bar bas had at least three 01her father-son 
presidents. The first learn was made up or 11tc O'Neals 
of L.1uderdale County. Edwnrd was pres idem in 188 l -
1882 and his son. Emmett. was president in I 909-
1910. Interestingly. 1he O'Neals were both elected gov
ernor at the conclusion or their tern,s as state bar presi
dent. The next father-son combination was Thomas 
Goode Jones in 1900-190 I and his son, Walter 8. 
Jones, in 1954-1955. Both hailed from Montgomery. 
Thomas Goode Jones. who served as governor in 
1890-1894. W'dS the drafter of the bar's 6rst code of 
ethics in 1887. which served as 1he example for the 
model code of ethics approved by the American Bar 
Association that was later adopted by most of the 
states. His son was a county judge in Montgomery. 
founder of Jones Law School and the lirs1 editor of 
The Alabama Lawyer. The final father-son state bar 
presidents were Mobilians Francis J. Inge in 1934-
1935 and Francis H. Inge in 1955-1956. 

There have been a number of Alabama lawyers wbo 
served as s1ate bar president and had sons who served 
as commissioners. These include: John 0. McQueen 
of Tuscaloosa. president in 1932-1933, and his son. 
John O. McQucen, Jr .. who served as commissioner 
l'or 1he 6th circuit from I 95'.l-1972; Jacob A. Walker 
ofOpe likn, president in 1942-1943, and his son, .Jacob 
A. Walker, Jr. , who served as conunissioner for the 



5th cireui1 (now 37th) from 19.54-1971; t' rnncis Bare of 
Bim11ngham. president in 1949-1950. nnd his son, Francis R. 
.. BroU1cr'' Han, J r •• who rcprcscn!A:tl the 10th circuit from 
1985-1991: 11nd Tommy Grean,s of Mobilr, pre$iden1 in 1975-
1976. nnc.l his M>n, Mac B. Grcavl:$, who rcprescnt.ed the 10th 
circuit rrom 1992-2001. 

Fnthcrs 11nd ron, wbo have ,erved us commissioners iJJclude: 
Cuinc O' Renr, ,Jr., of Jasper. from 1970-1974. und Caine 
O' Rcnr. Ill , or Mobile, from 1992-2001; llnrr y W. Cumbie. 
ill the curly 1940s. nnd Har ry W. Gamble, J r .• from 1976-
1985. both of Selma; Roy D. McCord. from 1955-1976. nnd 
Ro) 0. McCord. from 199+1997. bothofG:idsden: :ind, from 
AndaJu.,111, Abuer R. Powell, who ser"ed from 1975-1978. and 
Abner R. l'owrll. m. who scn ·ed from 1989-1996. 1lle first 
father nnd d1Wgh1er 10 serve us commis>ioners "'ere A •. B. 
Robertso n. who served from 1964-1981. nnd Lynn Robertson 
Juckson. who served from 1986-1998. Both represented the 
3rd cireuh. Alrhough not • commissioner .• Judge ,Johu ll. Scott 
served u< stmt bar executive cUrccror und sccrernry of the 
Board or Bar Commissioners from 1950-1969. John B. Scoll, 
Jr .. Im; son. rcprescnted the 15th c1rcu11 us commissioner from 
1983- 1986. 

Besides Bob und Marvin Albritton of Andalusia, there ha,·e 
been two other sets of brolhers to serve the ~rn,e bnr. Harold 
Speake of Moulton served as commissioner from 19n-197S 
nnd w11.> followed by his brorhcr. Jnn,cs. who also served rhe 

36th cin:ui1 Crom 1975-1978. Likewise, S. Dagnal Rowe or 
Huntsville served as commissioner from 1987-1994 and bis 
brother, Benjamin T. Ro" e of Mobile. se,ved Crom 1989-
1998. thus becoming the first set of family members 10 scn·e 
simuhancously as commissioners. With Dag Rowe larcr scrving 
ns state bar presidcnr from 1997- 1998. the Rowes became only 
the second se1 of brothers. other than Bob and Marvin 
Albri11011, 10 serve togell1er as stnte bar president and commis
sioner. 

I am sure there are fomily co1111ec1ions among the lawyers 
who served the bar during its forma1ive years in the lure 1800s 
and 1ht early 20th century. There may be others from mote 
re«nt tunes whom I ba,-c o,crlookcd. If you know of any 
specitll family relations runong those who have served as bar 
commissioners or officers. I would npprcci:ue your lcnin& me 
know. 

Educational Debt Continues to 
Climb 

Fi fly-five percent or the examinees siuing for the July 2003 
bar examination bad educatlon:il loons. The average educo11on
ul c.lebl was $61,904. with the debr amounts ranging from u low 
of$4.000 10 u high of$171.000. Assuming a repaymem penod 
or ten years ru. a favorable interest rote of 4.0 pereenL the 
amount of the average monthly paymenr would be $626. • 

"These trial lawyers have held nothing back 
in tbe way they have presented their 

ideas about closing arguments. Old ideas, 
reinvented ideas, and superbly original ideas 

fill the pages of this book.• 

- Johnnie Cochno 

1-800-577-9499 
sevillepubl lshing.c om 

SEVILLE PUBLISH ING • POST OFFICE BOX 12042, PENSACOLA, PLORIDA 32590 
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• Th omas H. Henderson, Jr .. CEO of the Association 
of Trial Lawyers of America for the past 15 years, 
recently was awarded 1he 15Jsl Key Award. The Key 
Award is 1he American Socie1y of Association 
Execuiives' highest award for associa1ion chief sUtt'f 
execu1ives. Henderson is a graduale of lhe University 
of Alabama School of Law nnd was admitted 10 the 
ASB in 1966. 

Joel L. Willia ms of Troy was 
reccn1ly elected to serve a 1hree
year term as a member of the 
Rouse of Delegaies, Region l. 
K;wnnis lmematiooaJ. Re is a 1981 
ASB admiuee. 

Tuskegee auomcy and ASB Past 
President Fred D. Gray recently 
was awarded !he Soaring Eagles 
Award from lhe Minority Caucus of 
lhe Associalion of Trial Lawyers of 
America. The award symbolizes lhe 
struggle of lawyers of colo,· as they 
pursue personal and professional 
excelle nce and success . 

• Daniel F. Beasley of H1misville 
was recenlly elected a member of 
the board of direc1ors of the 
Foundation of lhe In1ema1fonal 
Associaiion of Defense Counsel 
The lADC Foundation supports 
projects and activi1ies thal seek to 
improve lhe civil justice system, lhe 
practice of law and lhe professional 
in1eres1s of members' clients. 

C. Glenn Powell, gener-.tl counsel 
for The Universily of Alabama 
Sys1em. recenlly retired, af1er more 
than 30 years of service to 
Alabama's 1.argest higher education 
enterprise. 

Powell holds Ll1e distinction of 
having served every campus presi
de111 in lhe hist0ry of The 
University of Alabama nl 
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Birmingham (UAB) and The University of Alabama 
in Hun1sv,Ue (UAH), as well as every UA presidcnl 
since l 966 and every UA system chancellor since 
1he syslem was established. 

Powell enmcd his B.A. degree from Ll1e Univcrsi1y 
in 1964. and received bis L.L.B. from lhe UA School 
of Law in 1966. He was induc1ed into the Farrah 
Order of Jurisprudence. was president and treasurer 
of Phil Della Phi legal fratemity. case no1e editor of 
A.la/Jama law Review and co-chair of Law Day. 

The Young Lawyers' Sec1ion of the Birmingham Bar 
Association recently honored Jefferson Coun ty 
Circuit Ju dge Tom King, .Jr. for his commitment 10 
!he job and to helping lhe section. 

Judge King was presenied with the Drnylon James 
Award, which is given annually LO a siate or fedeml 
judge who best exemplifies Jamcs's legacy of friend
ship to young lawyers practicing in Jefferson 
County. King is lhe founh award recipient. 

Monigomery auorney Gibson Vance was recently 
elec1ed treasurer of the Alabama Trial Lawyers 
Association. He is a shareholder in tbc lirm of 
Beasley. Allen. Crow. Melhvin. Ponis & Miles. 

Judge Robert Kendall, presiding judge of the 13th 
Judicial Circui~ was cleeled president of lheA labama 
Circui1 Judges Association. Judge Kendall was been a 
circui1 judge in Mobile Cow11y for 19 years. Re silS on 
1hc st:ite Coun of the Judiciary and bccmne 1he presid· 
ingjudge of lhe 131h Circuit in L999. Judge Kendall 
received his law degrc-e from Ute Univcr..iiy of 
Alabama, wbere he was a member of lheA/abt1mll li1W 
Review. Circuit Jud ge John Bush, presiding judge of 
the l 91h Circui~ was elected secreiary-treasurer of I.he 
Association. He received his B.S. in public admioistr:1· 
tion from Aubum Univer..ity in 1978, where he was 
presidenl of Ll1e Studenl Oovemmen1 Associmion. He 
received his JD. from lhe Cumberland School of Law, 
Samford Universiiy. in l 981, where he also served as 
presidenl of lhc S1uden1 Bar Association. 

Richard S. J affe, senior panner with lhe linn of 
Jaffe. Strickland & Drennan, has been sealed on Ll1e 
board of 1he National Association of Criminal 
Defense Lawyers. 



• The Nnborutl Register's Who', Who ,n 
Execu1hes :ind Proressiorutls recently 
added Michud W. J ackson. a Selma 
auomey. Jnckson is a 1991 adnuucc 10 1he 
ASB nnd "111 appear in the 2004 edition 
or lite public111ion. 

• 'Ille American Bar Associa1ion, Jucticiol 
Division, recently onnounced 1hc clcctimt JtJtksm, 

of Judgr Jum,-s Scoll Sledge as chair or 
1hc divl, ioo. The Judicial Divisio11 rcprcS(en~, oil judges. 
including ,1:ue nnd federal. municip:il, odminislr'Jtive. trio! and 
appell:110. Judge Sledge""""" ~ Unilcd Stn~ Bankruptcy 
Judge for the Nonhem DistnCI or Alab.1ma. He is pnst chrur of 
the Nouorud Conference of Fcdernl Trial Judges and currently 
serve. as 1he chair of the Alubama S1n1e Council on 1he Ans. 

• Titc American 13ar AssociaLion elcc1cd 
Chnrlcs A. Powell, m. J>anncr with the 
Binnlnghmn finn of Johnston Banon 
Proc1or & Powell LLP, 10 the Boord of 
Governor,. As a member of the governing 
body for 11te AB/\. Powell will rcprc,cnl 
1he Sccuon of Labor and Employmen1 
Lbw. Powell has also ,;crvcd lhc ABA as 
fonncr ..ec1ion chair, member of the 
Hou,c !lf Dclegmes and chair of 1hc 
Commluce on the Developmclll of 1hc Law under lhe 
Nu1lom1I l..ubor Relations Acl. ~le b ti founding member or 

the Americnn Employment Law Council and chaner fellow 
and formet' president of !he College of Labor and 
Employment Lawyers. 

• Ronald A. Levitt. panncr wilh Wals1on Wells Anderson & 
Bains. LLP. has been named president of the Binninghnn1 Tux 
Forum. The Forum is rut orgnniunion of local tax auorneys 
and accounianis who are con1111i11cd 10 providing oominulns 
cducmion and information nbout significan1 lllJt issues. Levin 
serve< us vice-chair of lite S Corp Co,mniucc of 1bc ABA 
Section ofTa,ation. He rccel\cd his B.S .• MBA and J.O. 
from The University or Alabamn, and bis Ll..M- in Taxation 
from lhc University of Florida. 

• Former United States St-nalor flowcll 
HeOin recently received 1hc John 
Marshall Award, a national honor cremed 
by 1he ABA Ju~tice Cen1er 10 rccogni1.e 
individuuls responsible for extraordinary 
Improvement in the adminlstmtlon of jus-
1icc. Heflin served in the Scnnlc from 
1979 until bis retirement in 1997. and 
prior to im~ was chief JU>ltcc of the lfef/m 

Alaooma Supreme Coun. HeOm is II grad-
uate or Binningb3Jll Southern College and the Unh-crsily of 
Alabama School of Law. He served ru; ASB president in 197 l 
nnd led a state initiative 10 odopt u new Judicial Anicle 10 the 
Alabama Constitution, which served as a model for u unilicd 
Slate oouns sys1em and judicial ud111inistra1ion. • 

2003-04 License/Special 
Membership Dues Invoices 
Invoices for the 2003-04 occupational licenses and special membership dues were 

mailed September 22, 2003. Your 2002-03 occupational license or special member

ship expired September 30, 2003. License fees and special membership dues for 

2003-2004 were due in the Alabama State Bar office by October 31, 2003 and are 

now delinquent. Occupational licenses purchased after October 31, 2003 had 

a $37.50 penalty added. Payments should be sent to the Alabama State Bar or 

may be made online at www.alabar.org. If you have a question. contact the ASB 

Membership Department by e-mail. ms@alabar.org, or by telephone, (334) 269-1515. 
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Tlte Alabama lowyer 110 lo11ger publishes atltlresses 011(/ telepho11e 1111111bers 1111/ess the a111101111ce111efll relates 
to the opening of a 11e-.., fin,i or solo practr'ca. Plea.~e continue lo liend iu a,11,ot111ceu1cnls and/or address 

changes to tlte A lab11111a State Bar Membership Department, at (334) 261-6310 (fax) or P.O. Box 671, 
Mo11tgo111ery 36101. 

About Members 
John Amari announces the relocation of his office 

10 1873 Gadsden Highway, Bimlingham. Phone (205) 
655-8484. 

J. Dennis Bailey announces the relocation of his 
office lO 1873 Gadsden Highway, Binninghrun. Phone 
(205) 655-0404. 

Champ Lyons, ID announces the opening of his 
office at The Highlands Building. 220 L Arlington 
Avenue, South. Birmingham. Phone (205) 933-5112. 

Melinda ~ Maddox announces the relocation of 
her office 10 712 Oak Circle Drive West. Mobile. 
Phone (25 l) 660-0261 . 

Julie Baker McCormick announces the relocation 
of her office to 105-8 Grund Avenue Soulh, Fon 
Payne. Phone (256) 845-8898. 

T. Eric Ponder announces the relocation of his 
office 10 2706 Winding Lane. Atlanta. Phone 
(678) 530-9900. 

Sheard.ren N. Pride announces the opening of her 
office at 906 S. Perry Street, Suite I 02. Montgomery. 
Phone (334) 269-2799. 

Collier H. Swecker announces the opening of his 
office at 337 E. Magnolia Aveoue. Suite 6, Auburn. 
Phone (334) 821-4464. 

Steven Lamar Te.rry announces the relocation of his 
office to 273 Azalea Road. Two Office Park. Suite 300, 
Mobile. Phone (251) 461-0853. 

Heath F. 'lrousdale announces the opening of his 
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office at 119 S. Court Street. Florence. Phone (256) 
767-!058. 

Among Firms 
Ables, Baxter, Parker & Hall, PC announces Lh:11 

Ronald W. Smith has become ;i.ssoci:ucd with the 
firm. 

Adtran , ln c. ann<>unces that Kelly McDonald 
Jordan has joined the ftnn. 

Alford, ClntL~e.n & McDonald, LLC announces 
1ha1 Charles J. Potts has joined the finn as a partner. 

Bowron, Latta & Wasden, PC announces that 
Kristin T. Ashworth has joined 01e [tnn as an 
ossocime. 

Bradley Arant Rose & While, LLP announces that 
Jeffrey D . . Dyess and R. Thomas Wnrburton have 
joined Lhe firm. 

Burr & Forman, LLP announces that Duncan B. 
Blair und Nancy D. Bolyard have joined 01e r,rm as 
pnrmers, and J. Murphy McMillan, ID has joined as 
an associate. 

Henry C. ChappcU announces his withdrawal as " 
shareholder of Rushton, Stakely, Johnston & 
Garrett , PA, Montgomery, effective August 31, 2()03, 
in order 10 assume duties as chief counsel. Alabama 
Department of Revenue, Montgomery. 

Coker B. Cleveland and Jon K. Vickers aooounce 
the formation of Cleveland & Vickers, LLC. Offices 
are located at 2101 6Lh Avenue. Norlh. Suite 115. 
Birmingham. Phone (205) 324-1217. 



Ross Oinmond, m, Jllllles E. llasser , 
Jr .• James ti. Frost and Stuur1 Y. 
.Luckie linrlOUncc a name change of their 
Jnw finn 10 Diamond, nnsser, Frost & 
Lurkic. 

Timothy L. Dillard and Allnin E. 
Hom. JV nnnou11CC tht! formation of 
Oill:ord & ll on1. LLP with office., local
ed al 2015 Second A,·cnue, Nonh. Fourth 
Floor. The Berry Building. Birmmgham. 
Phone (205) 251-2l!23. 

McGllnchcy Stufford nnnounces that 
Ouvid i\. Norri s 1111< joined their firm. 

Najjnr Ocnohuri;, PC unnounces thal 
WUliam R. Mycn, ho.< joined the firm as 
n ,hareholdcr. 

Lawrence C. Nc"mnn. Vktor L. 
MIiier, Jr . and Titcmu A. Terrebonne, 
all formerly or Newman. Miller, Leo & 
O'NeuJ. annou"" the forma1iou or 
Ne" "'""· MIiier & Turtthonne. 

Ogletree, Denkins, Nnsh, Smoak & 
Stewart, PC :announces lhnt Joseph V. 
Musso. John W. Roberts nnd Alysonne 
O. Hatfield have bttome nssocintes. 

Phdps, Jenkin s, Gibson & Fowler, 
LLP announce, thft1 Robert S. Plott, 
Terri O. 1'om11kl~ and Kevin A. 
McCo , en1 ha,oe joined tht! ru,n as asso
cint.c.,. 

Sirotc & Pcrmull , PC announces Ihm 
Oo,•ld R. Mellon has become associated 
with lhe firm in 1heir Binningham office . 

Tun1cr & Webb, l'C announces !hat 
Chris E. RobcrL< has joined the firm :is a 
$h:archoldcr. The Orm name h.'IS chftnged 
10 Turn er, Webb & Roberts , PC. 

The United Stoles Allomey's Office 
for the Middle Olstrici or Alabama 
nnnou= 1ru11 Jull:1 Jordan Weller was 
promoted 10 fim AsS,stam United States 
Auomey. u of January 2003. Patricia A. 
Snyder returned to the office in April 
2003. as nn Assbtnnt United States 
Attomcy. 
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Wallace. Jordon, RntlifT & Brandt, 
L.LC announces !hat Glenn E. Estess, 
Jr. mis joined the firm ns n member. and 
that Julie Bonner DeAmrnn and John 
0 . Tolbert h3\'C Joined as associates. 

Wainwright, Pope & McMl'Ckin, PC 
annow= that Bradley J. Cain has 
joined the linn as on associate. 

Watson , dcCn ,rrenrled , Hardin & 
'fyro , LLP announces lhOI W. Ryan 
dcGrafTcnrlcd, Ill hn~ jo ined the firm 
II$ un ussoci(1tc. Mc represents the fifth 
gcncmtion in his family to practice as an 
attorney. 

C. Thomns Yenrout, Paul J. Spina. 
UJ nnd Paul K. Luvelle announce that 
the linn formerly known as Duell. 
Yearout & Splm1, PC is now Yea.rout, 
Spina & Ltwr lle, PC, rutd J oy J. 
Minner and Christy L. Phillips have 
become a,socintcd with the fmn. Ryan 
S. Mnrstclle.r remains associated with 
thefinn. • 

CLE 
Opportunities 

TI1e Alnb.'lma Mandatory CLE 

Conmu&sion continually evalu

alc5 and approves in·$lalc. as 

well us nutionwldc, programs 

which urc mnlnrnincd in a com

puter dutnhu.~c. All lll'C idtmtified 
by sponM>r. location. dntc and 

specialty area. For a complete 

listing of c:urrcnt CLE opponu
nities or a calendlr. COl!lnct lbc 

MCI.£ Ccxnmiaklo aftice • 
(334) 269-1515. 
IS60f l 
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Ludger D. Martin 

The Etowah County Bar lost one or i1s 1110~1 eloqucm 
and convivial pll!Clitioners of thc juridical arts on May 
23. 2003. with the passing of Ludgcr D. Manin or 
Gadsden at thc age of 82. after hllving pr11C1ic:cd lav. 
here ror 50 years. Ludgcr graduated rrom HackncyviUc 
High School (in the days when 1hc players had o jump 
ball nfter every successful gool). Piedmont College 
(where he met his Jo,•ely wife. Gayle) and lhe 
University of Alabama School of Low (in 1948). lie 
served in World War ll and spem 18 momhs ru 15" Air 
Force Hendquaners in Italy as: , 111c1corologis1. Me was 
,, member and Sunday School leachcr ,11 Firs, United 
Methodist Church and had previously lllughl Sunday 
School at Christ Central United Me1hodis1 Church ror 
36 years. He was full or coumry wisdom that he used 
to good advantage in making many • winning jury 
~umcnt. He was also an admirer of good poetry, 
which he had a knack for remcmbcnng (and memoriz
ing in advance) and using at opponune moments dur
ing his closings. as well as being a good writer himself 
of topical verse from his college days onward. One of 
the poems he wrote in college wa~ read nt his funeml 
,ervicc. He prncliced both civil and criminttl lnw, wa.~ 
past presidem of the Etowah Coun1y Bar A~socin1ion 
n.nd n bar commissioner for 12 years. He spent I.S 
years ns a pnri-Lime deputy dLmic1 nnomcy, some uf 
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thal while in panncnhip wilh hi, ,on. Charles D. 
Marlin. who also "~ o p:uMhnc pro,ccu1or. Ludger 
took detailed notes o( every dcfcn;e auomcy·s argu
lOCnt and crueJully rebutted each point, :tfter having 
gotten the jury·s :mention by. as they used to say. 
crawling imo the jury box and chauing with lhem. He, 
along wilh lhe dis1rict nuomey for most of his prosccu
torial career. William w. Rayburn. prosecuted nll the 
big cases in E1owah Counly. Me W:1$ n toastmaster 
without peer nnd hnd n fund of jo kes and stories for all 
occasions. One CL6 speaker :1$kcd fo,· n jo ke 10 use 
before giving a dry but l'nct-lillcd rnlk. and gol one that 
sliU makes the rounds today. Ludger had a twinkle in 
his eye and was always good company. Mis enjoyment 
was especially cnhunced when nround his fnmily. 

Me is survived by his w,rc. Gayle: son, Charles D. 
Marlin. and his wife. Nancy: grandtbughters Jennifer 
(John) Troncnle. Kelly and Lc,lic Mortin: sisters Verna 
{David) Re:m: s nnd Jcanncnc (Bill) Wnrd; brother S:un 
(Ellen) Martin. and a number of nieces nnd nephews . 
~Now cracks a noble heart. Oood-nighl, sweet prince. 
and flights of angels sing lhcc 10 1hy rest!" William 
Shakespeare. Hamlet 

- Chnrle.r Ctmle1ji1 Hart, 
Eru,ral, Co1111ry Bar Assoc;a,io11 



Thomas Drake Samford, III 

l first read lhe following poem in an anicle by James Harvey 
Tipler of Andalusia. on lhe occasion of the death of his father, 
Frank J. Tipler. Jr., as printed in the March 1999 edition of 77,e 
Alabama Lawyer: 

"Stop all the clocks. cut off the telephone. 
Prevent tl1e dog from barking with a juicy bone, 
SLlence lhe pianos and with muffied drum 
Bring out the coffin, let the moumers come. 
"Let aeroplanes circle moaning overhead 
Scribbling on the sky lhc mc.~sage He Is Dead. 
Put crepe bows round the white necks of public doves, 
Let the traffic policeman wear black conon gloves. 
"He was my North, my South, my East and West. 
My working week and my Sundays rest. 
My noon, my midnight, my talk. my song: 
J thought lhat he would last foreve,~ I was wrong. 
'111e swrs are not wanted now: put out every one; 
Pack up the moon and dismantle the sun; 
Pour away the oce.1n and sweep up lhe wood: 
For nolhing now can ever come 10 any good." 
- W. H. A11tle11 

After eulogizing the very productive and memorable life of 
his fatl1er, tl1e aulhor concluded as follows: 

"My brolher said, ·1 am here 10 tell you that God exists. lhat 
He loves each and every one of us, and that at the end of 
time we will all be together again.' 

"My father believed lhat. too, and so although the depth of 
loss expressed in tl1e poem by W. H. Auden is very real, T 

would like to think that my falher is looking down on us 
today, listening, and that he would want each of us not to be 
sad about his passing. I think he would have li.ked these 
words wriuen by another poet: 

''Do not stand at my grave and weep. I am not there: 1 do not 
sleep. I am a lhousand winds lhat blow. I am the diamond 
glints on snow. I am the sunlight on ripened grain. I am the 
gentle auLun1n rain. Wbeo you a\vake in lhe n1oming's bush l 
am tlie swift upninging rush of quiet birds in circling night. I 
am the soft star-sbioe at night. Do 1101 stand at my grave and 
cry. I am not lhere; I did not die." 
-Anon y111ous 

1 identified wilh lhe l'eelings expressed above then, and now 
repeat tbem on a more personal level. I would add two addition· 
al items: one, a poem. delivered by Daddy, as lhe keynote 
speaker, on the occasion of my high school graduation. which 
has always remaiued in my mind, and which exemplifies our 
rene\ved en1phasis on "service." The other is a song, "'rillen by 
Kim Noblitt. which bas given me great comfon, since my sister. 
Lynn, made me aware of it: 

The Bridge Builder 
Ao old man. going a lone highway, 
Came at the evening, cold and gray, 
To chasm. vast and deep and wide, 
Through which was nowing a sullen tide. 
The old man crossed in tl1e twilight dim; 

The sullen stream had no fears for him; 
But he tumed when safe on the other side 
And built a bridge 10 span the tide. 
"Old man," said a fellow pilgrim near, 
"You are wasting strength with building here; 
Your journey will end with tl1e ending day; 
You never again must pass tl1is way: 
You have crossed the chasm, deep and wide -
Why build you the bridge at lhe eventide?" 
The builder lifted his old gray head: 
"Good friend. in the path I have come." be said. 
"There followeth after me today 
A youth whose feet must pass lhis way. 
This chasm that has been naught to me 
To that fair-haired youlh may a pitfall be, 
He. too. must cross in lhe twilight dim; 
Good friend, I am building the bridge for him." 
-Will Alle11 D,vmgoo/e 

"If You Could See Me Now" 
(Kim Noblin) 

Our prayers have all been answered. I finally arrived. 
The healing that had been delayed has now been realized. 
No one's io a hurry. There's no schedule to keep. 
We're all enjoying Jesus, just sitting at His feet. 
Chorus: 

lf you could see me now, I'm walking streets of gold. 
If you could see me now, l'm standing strong and whole. 
Jf you could see me now, you'd know I've seen Bis face. 
lf you could see me now, you'd know the pain is erased. 
You ,vouJdn't want me to eve1· leave this place, 
lf you could only see me now. 
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My light nnd temporary trials have worked out for my good, 
To know ii brought llim glory when I misundersrood. 
Though we've had our wrrows. they can nt"'Ct compare. 
What Jesus has in store for U$. no language can shlll'C, 
(Chorus twice) 
You wouldn'I w:int me 10 ever lea,.., !his perfect placo, 
I( you could only see me nov. 
Ir you could see me now 
If you could only see me now 

TI1omns Samrord exemplified nil of the qualities required or n 
successful lawyer. He led by example, serving his God, his 
chul'ch, his fomily and his communily. Born in March 1934. he 
grew up In Opcliku, becoming an Eagle Scouc. and JOier grndu• 
aLing from Princeton University. Af1cr serving honorubly In 1l1e 
United Stntcs Mo.rinc Corps and Marine Corps Reserve, he 
gruduatL'tl lirst in hi• clnss rrom the Universi1y of Alabama 
School of Law in 1961. with the distinction of having only one 
"B." given by Professor "Blacl, Jock" Payne. Many of you who 
srudied under Mr. Payne rcnlizc what a fent thru wns! When I 
began my low sludics at !he University of Alabama. I went by 
Mr. P..iyne's office and introduced myself. He asked me. ,.,th, 
grin. if I knew lhol he wns the only professor 10 g,,·c my dM a 
''B" (ii seemed 10 be o maucr of personnl pride)! Many nolllblcs 
among <>Ur mnks hnvc come from lhe Class of '611 Also, when l 
talked with Mrs. Ginny Bryan!. who succeeded "Miss Anna" as 
regislrar, she looked up Lile records of my granddaddy and com
mented. "Boy. have you gm some big shoes 10 fill I" It wn.s grem 
10 see Clorence Smull and "General'' Bill Jackson. who nuended 
law school with Ot1ddy, ns well as a number or Olher nllorneys 
for whom Onddy held a specinl place in their hcans. ut the 
services! 

Adair, Charles Robert, Jr. 
Dadeville 

Admiued: 1948 
Died: Ju ly 14. 2003 

131ackbum , Stephen T. 
Indian Springs 
Admiued: 1990 

Died: August 8, 2003 

Bookout. John Garber 
Mon1gomery 

Admined: 1959 
Died: July 18, 2003 

CoUins, Fred Gano 
Mobile 

Admitted: 1950 
Died: .luly 20, 2003 
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Thomas Samford relumed to Opclfkn. prac1icing Jnw with the 
finn of Snmford & Snmford. in e.,L~tence ~ince the I 8()0s. He 
served with distinction as Opeliku Munldp:il Judge for 21 years. 
from 1961101988.whenhejoincd1hcAubumUni"em1yon
campus staff. He SC1'\'Cd as an :inomey ror Auburn Unh'Cl'Sily for 
42 )'C!U'S, firsl as an associate under Wilham J. Snmfonl. begin
ning in 1961. lhcn as gcncnil coonor,clfrom 1965 10 1995, and 
finally as general counsel emeritus until shonly before his death.. 

In nddition to pursuing h1> lcgGl cGreer. Thomas Samford did 
not ignore bis community. He was president or the local 
Kiwanis Club and Chamber or Commerce. Me was also active 
in and/or received recognition from 1he Soy Scouts, United 
Way, Community Chest, Juyccc's, Alpha Tllll Omega Fra1emi1y. 
and Junior Achievement. He received the Lee County Bar 
Association Spud Wright Jurisprudcntlul Award, "in recognition 
of a career of extmordinnry contribmion, :and service to U1e 
legal profession and to 1he community." 

God was the focal point or Thomas Samford'> life. He served 
in numerous leadership ll()$itions in the Fina Pn:3byrerian 
Church. as ,...,u as Trinity United Melhodisl Church. both or 
Opelika. He 10,ed 10 teach his Sunday School classes nnd 10 
stng in • number or choirs. In addition to serving his communi• 
1y. bis profession and his church. his n:spon<ibililie.< a.< n hus
b:tnd :tnd father were not neglected. I le mruried Jackie, his lov
ing wife of 48 years, in 1955. and succes~ully mised four 
devoled children. Thomas Ornkc Sr,m(ord. IV ('86 of 
Montgomery), Lynn Samford Fnrg11son or Binningham, Roben 
Maxwell Samford and Richard Omkc Samford. both of Opelika . 

God Bless You, Daddy. a11d God lllcss 1hose who keep the 
memory or loved ones in !heir hcnrts. lhose they loved, and con
Llnue 10 love, who "buih the bridges" ror the res, or us! In lov
ing memory ... Tom 

- 77uimas D. Samfol'd, fV, 

Montgomery 

Dani els, Gladys Marie 
Mobile 

Admincd: 1985 
Died: July 25, 2003 

0' Rem;, Caine, J r. 
Jasper 

Aclmiued: 1949 
Died: August 25. 2003 

Tram mell, ·warren Seymore 
Union Springs 
Admiued: 1950 

Died: July 31. 2003 

Wl'.issinger, Alan B. 
Mobile 

Admilled: 1953 
Died: July 7, 2003 



"Alhlal , Acadandcs and the Law: 
Play It Smart!" 

N Athletes, Academics and the Law: Play It Smart!" is a project sponsored by the Alabama 
State Bar. The project will Identify varsity college athletes, in the sports of football and basketball 

from major Alabama colleges. who are now successful lawyers and involve them in speaking to stu
dents about a career in law, focusing on the 9th grade and above. 

The goal will be two-fold: 

1) to highlight successful athlete/lawyers at halftime presentations during fall and winter sports 

schedules; and 

2) to have participating lawyer/athletes make appearances at area schools to talk to high school 

students about the importance of focusing on academics with an eye toward a future in law 

or similar professions. Athletics is a great training ground for personal development and can 

be a stepping stone to many future opportunities and fields of endeavor. 

The project began in October 2003 and runs through April 2004. 

We are currently compiling a list of lawyer/athletes. If you lettered in collegiate sports or know of 
colleagues who did, and are interested in participating in this program. please contact Susan 

Andres. director of communications. at 800-354-6154, ext. 132. or send an e-mail to 

sandres@afabar.org. 

ALABAMA STATE BAR 
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Robe~ L Mccurley, Jr. 

Election Law Changes 
T bis year more significant changes in the 

election law were made lban any year since the 
p:issage or the federal Voting Rights Act. The 

legislature pa~se<l the following laws that wiU be effec
tive upon the Justice Depanmem's approval and in 
time for the 2004 elections: 

Act 2003-381 , Voter 
Identification 

This bill requires all vote.rs to carry a form of identi
fication with them to the polls for e:,ch election. There 
are at least 17 different forms or identification and ir 
the voter bas none or these a person may still vote 

when two or the voting officials sign the voter·s list 
staling they positively know the voter. 

Act 2003 -339, Automatic 
Recount 

Ln an election for public office or for a bal101 meas
ure. if a cru1didate or the ballot loses by 0.5 percent or 
le.55 or the vows cast. a recount must be held within 72 
hours. ln an election for public office, the losing candidate 
may submit a written waiver of recount within 24 hours 
of the certification of the election results and the recount 
will not be held. lf the election is for a redernl. state, cir
cuit, or district office the waiver is submitted to the 

"A Must for New Lawyers" 
ALABAMA LAW OFFICE PRACTICE DESKBOOK 
NINTH EDITION, with ''New" 2003 Supplement 
by 
Robert L. McCurley , Jr. 
This book has been popular with general 
practiuooors stnce 1982. This hardbound 
616 pogo edition, wilh a 54 pago supple
ment, is convenientJy organfzed into 43 
chapte<s. 

Included are 1he latest laws through the 
2003 Regula, Session of tJie Alabama 
Legislature. Also Included are the new 
chapters end sections on UCC Article 9, 
change of Child Custody Law, new fom,s 

for Buslness Entities, Affidavit of Estate 
Tax. and Ourable Power of Att0<ney for 
Health Care. 

----------------------------------
NAME ________ _ ~ADD RESS. _________________ ~ 

Please send me copies o! ALABAMA LAW OFFJCE PRACTICE OESKBOOK. Ninth Edition, 2000 with 2003 pocket 
part at $83 .00 each ($75.00 plus $8.00 tax. postage and handling). 2003 Pa<:ket Part alone $24.00. 

Please send me copies of ALABAMA DIVORCE, ALIMONY AND CHILO CUSTODY HORNBOOK, Third Edition 
with cutrent Pockel Part. at $99.40 ($90.00 plus $9.40 tax, postage and handling). 2000 Pocket Part alone $33.00 . 

LAWYERS EDUCATIONAL PRESS 
Post Office Box 861287 
Tuscaloosa. AL 35486 
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All orders must be PREPAID. Make checks payable to 
LAWYERS EDUCATIONAL PRESS. If not satisfied you 
may return the book within 1 O days for a full refund. 



s«re1ary of the Stnie. If i1 is a county clccllon. lhe waiv,:r is scnl 10 
the nppmpriaie probate judge. The Se=ta,y of the Stnie or the pro
ba1c judge ll1llSI immcdintdy order lhe -ru to be cancelled. 

Prccincl election n:subs must be posted nt n pince in lhe county 
counhouse ooignated by the probate judge. The results muSt be 
posted no loier thnn two hours nl\cr the polls close. However. 
countic• thut have ecntr.tli7.ed balloting mbulucion may not be 
rcc1ui1'Cd m comply with Ibis pos1ing rcquircmcn1 until January I, 
2006. 

Act 2003-311 , Presidential 
Elections Certification 

The dntc for filing the cenlflcauon or nominaling petitions for 
prcsidentiul electcm has been changed 10 September 6th preced
ing the dote of the presidentiul election. 

Act 2003-400, Municipal Elections 
'The municipal election laws arc found in Title 11. Chapter 46 

whereas •mtc, county ond federal elections are specified in Tille 
17 or the Cod11 of Alaboma. The."' municipal procedures have 
been extensively amended. Municipal elections genemUy nrc 
held at a different time than other elections und arc me responsi
bility of the municipality. 

Act 2003-337 , Polling Hours 
All polling places must be open 111 leas, from 7 o.m. to 7 p.m. 

and rcmnln open for 12 consecutive hours. Chambers County 
and Lee County mny decide 10 open nnd close to either Eustem 
or Ccntrnl 'rtme Zones. 

House Bill 104 , Restoration of 
Voting Rights for Convicted Felons 

(Ve1oed by the Govcmor) 

Act 2003 -313 , Help America Vote 
Act 

The Fcdeml Help Amerien Vote Act 2002, public law I 07· 
252. passed by Congress, require~ coch su,te to m:lkc conform• 
ins chnnges to the state law. 

Alabama adopted iis compli= l:tw this year and affects the 
following: 

I. Provides the Secrcmry of State is the chief election officer 
1111d grnnls rule making nu~1ority 10 1he Secretary of State. 
Fu11hcr defines the probmc judge os Lhe chief election ofli
ciul for the county. 

2, Requires u central voter regi1m11ion lis1 thnt is within the 
office of the Secretary of SUltc. 

J. Provides for provisional voting. Thh repl:ices chaUenge 
voung nnd provides guidelines for electors to \'Ole when 
!heir n•me does 001 appear on the voting list. 

4, Boo.rd of RegisU'aJ'S. Tue uppolnuncnt of the Board of 
Registrnrs remains with the Governor, Secretary of 
Agrlcuhure, nod State Auditor, ho\Vever, lhese persons 111us1 
possess minimum computer und map rending skills and arc 

subject 10 guideline, set up by the Secretary or Stn1c in 
detennining funhcr qunlificntions. 

S. Voter Identification and Re-identification. This law requires 
n voter that hns reghtcred by rnttil to show one of several 
forms of identiJicntion the first time they vote. The ,·oter.1 
who do not vote or voters who have failed 10 vote for four 
years and whose n:m1cs hove been stricken from tlte voter 
registrntion list and placed on the inactive list may be per
mitted 10 vote provided 1hcy complete a voter regi,truiion 
form. This form must be accompnnied by the voter's name, 
driver's license oumber or other identifying number. date or 
b1nh. address. race. sex, nod pl3Ce of voting. 

6. Pmcincts. Each polling pince must be equipped wtth a vot
ing mncbine that will provide for a readout of the VOie In 
the polling place nnd nt lerm one machine that will nccom
modnte handicap voter~. 

7. Voter lnformution. The probntc judge will provide in~tntc
tion cords for voi.ers. 

8. Ab,cntcc Voting. Procedure required 10 allow •'Oters not ,n 

Nonh America nnd mlhtnry personnel overseas 10 fCQIICl,I 

an absentee ballot through tbc Sectttary of Smte·s Office is 
provided. 

9. Cenification of Returns. Cenilicntion of returns provides 
thnt election results must be ccnilied on the second Friday 
nftcr tl1e election. Cum:nily, eenificalion is ~1e lim Fridny 
ofter election as tl1e d:11c ror ccnifying of the resul1s. 

IO. Prohibited Practices. Provides additional penalties for vlo
lnting the Act. 

11. Staie Plan. 1bc Secrc1ary of Suuc must devise a suite elec
tion plan composed or 1nd1viduals from ,'llrious consmucn
cies and with the assismncc or election officials. 

12. Administrative Rev,cw of Complaints. A new procedure 
must be estublished to provide for an administrative review 
of complaints or people who are denied the rlghl to vote. 

Election Law Committee 
With the major changes due in many sections throughout Title 

17 of the Code of Alabama. the Law Institute has undcn:lken a 
review of the suuc·s elections l•ws, Title 17, to clarify the 
inconsistencies where they may exist and to better organiu tl1e 
Title for more effective use. 

Alabama evolved, as most itntes. from voling on paper ballots 
LO lever mnchines and now 10 electronic voting. However. the 
lnws have never been synthesi:u,d LO create one elecLion proce
dure. This commiuce is nucmpilng 10 do lhai and 10 look at 
Inconsistencies dealing with recounts in contested elect.ions. A 
proposed reorganization of the election code would have chap
ters ns follows: 

I, Secretary or State 

II. Help America Vote Act 

Ill . Voter Registrotion 

[V, Cnndidate Rcc1uire111ents 
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V. Election Preparation 

VI. Managemenl of Elec1ions 

VU. Primary Elections 

VITI. General Elections 

IX. Special Elections 

X. Pos1 Election Procedures 

The committee has had its initial mee1ing and expec1s this 
sn,dy 10 las1 a year. Any changes or reorganization must be pre
cleared by the Justice Departmen1. This will require an explana
tion of each change. We hope lo have the revision comple1ed by 
2005 to be approved by the legislature. 111e earliest that changes 
could be effective will be for the 2006 election. 

Commillee Members 

James M. Campbell, chair. Anniston 
Al Agrieofa, Montgomery 
Robert Bales, Cullman 
Bill Clark. Binningham 
Honornble Don Davis, Mobile 
Peek Fox. Montgomery 
Representative Ken Guin. Carbon Hill 
Lee Hale, Mobile 
Sheriff James Hayes, Gadsden 
Corinne Rurst, Opelika 
Honorable Earlean Isaac, Eutaw 

Honorable Bobby Junkins. Gadsden 
Troy King, Mooigomery 
Othni Lathram, Birmingham 
Sena110 Zeb LilUc. Cullman 
Flynn Mozingo. Montgomery 
Mary Pons, Montgomery 
Honorable Rip Proc1or, Moulton 
Quen1in Riggins, Mon1gomery 
William Sellers. Momgomery 
Brenda Smith. Momgomery 
Keo Smith. Mon1gomery 
Honorable Nancy Worley, Momgomery 

CoDIDlittee Reporters 

Bob Mccurley, 1\1scaloosa 
Vicki Balogh, Mon1gomery 

For more information about the IJ1sti1111e or any of its projee1s. 
contact Bob McCurley, director, Alabama Law Institute. al P.O. 
Box 861425. Tuscaloosa 35486-0013, fax (205) 348-8411, 
phone (205) 348-7411 or Web site at www.ali.srate.al.11s. • 

Robert L Mccurley, Jr. 
Aobon LMd:uley.Jr. is ireo.- ol ltoAlalmul>w.....,,.M li>l!JnM.'t>lyolAlillloml.He 

'"""""' "'""~'""" ""~""" ,,.._.., 

THANK YOU ALABAMA LA WYERS 

As o result of your generosity. the book The Sleeping Juror has ex· 
ceeded its goal of raising $25,000 for charities suppo11ed by the 
Alabama Law Foundation. 
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Special thanks ro the following limis for their kindness in sponsoring 
this project: 

AmSouth Bank 
Armbrecht, Jackson, L.L.P. 
Blackbum and Connor, P.C. 

Carr. Allison. Pugh, Howard, Oliver & Sisson, P .C. 
Chason & Chason, P.C. 

Citrin & McGlothren. P.C. 
Conle, Dukes, Kirkpatrick & Crowley. P.C. 

Cunningham, Bounds, Yance, Crowder & Brown, L.L.C. 
Daniell, Upton, Perry & Morris. P.C. 

Irby & Heard, P.C. 
Stone, Granade & Crosby, P.C. 

The Hatchett Fou11da1ion 
Wilkins. Bankester, Biles & Wynne, P.A. 

Wills & Simon 

ALABAMA LAW FOUNDATrON 



Tl-IE MA(;NUSON Moss AC1 ' DEFENSE TO ARBITRATION: 

What's Left After 
Davis V. Sout nergy 

Hom 

A 
l:1b.1mn ·s bench nnd bar have been inundated with arbitration issues since 
Allitd ·Br11ce Tennini.r Companies. Inc. " Dobson' mnde the enforcement of 
IU'batrotion 3grttmenlS in Alabama a reality. Until rcttntly. one of the most 

contro,ersial assucs lllll$ whether consumer wrumnty claims are nrbitroble. 
ln 1997. Chief Judge Myron Thompson decided ll'i/son" 111,vtrlee Homes. Inc.'. 

which held that the Magnuson-Moss Wamuny-Fcdc:ral Trade Commission 
Improvement Act ("Magnuson Moss Act")' precludes wamin1ors from compelling con
sumer claims 10 arbltnuion. \Vi/son was disastrou~ for manufacturers who had come to 
rely on 11rbitn11ion 10 re.solve product wamu11y dispute$ shon of risky jury 1rinls. In 
Alob:unn. warranty claims ure panicularly dangerous for w11rmn1ors of automobiles 
and mnnufocturcd homes beCllusc those clnims will suppon mental nnguish awards, 
even in cases where the plaintiff suffered no octuol physicol Injury,' After \Vi/son, arbi· 
trotion was no longer o sofe lrnrbor for worrontors. 
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Subsequent federal decisions from Alabama narrowctl the 
IVil.,011 holding somewhnL These c:ises held that the Magnuson 
Moss Act only pRCludcs rubitration of wriuen wnmtnty claims 
and Magnll\On Moss Act clnims.' All other types of clrurus 
bctv.'edl consumers nnd wnrrunlOrS still could be rubitrated. 1lic<e 
decisions did no1 diminish the imp:ict of \WI= ConromeB still 
could prt\'l:nt 111anufac1urers from arbitrating the more valuable 
claims: express w:arrun1y drums (where mcntnl anguish damages 
urc rcoovernblc) nnd Magnuson Moss Act claim.~ (which pcnnit 
the nwnrd or nnomeys' fees). Shrewd plaintiffs' lawyers reac1cd 
to lhcse decisions by pleatUng single count complainls for breach 
of express wnrra,uy under the Mow1uson Moss Ac1. The ond 
resuh was the s:1me-wnm m1y cluims could nol be arbilnncd, 
and dcfondttnlll paid handsome se1Llement~ or suffered the conse
quences m the hnnd~ of Alabama juries. 

IL did no11nkc long (or \Vi/son lO catch on. In 1999. ihc 
Alabama Supreme Coun released Lu , •. So111hem E,,e111y 
Homes, /11c .. which .ldoplcd lhc \Vi/son rule in a {h-c-10-four 
decision.' Ulumaiely. a number of jurisdictions did the S4JIIC, 

Among those juri>tlictions "ere federal distric1s in Virginia and 
Mississippi, and ~1a1c appeUaie COIJJtS in Georgia. Texll5, Illinois 
and Missi>sipp1.' For 1hrcc years. c,·ery coun 10 address the 
issue ag,eed with ll'r/so11. Th• Federal Trade Commission. 
which is 1hc ngcncy 1hnt pmmulgnrcs regulntions under 1hc 
Magnuson Mo,~ Act. even adop1ed the Wi/so11 rule.' 
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Binningham~ AL 
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pr<JW< n11d dclerul Coplllll CIISC$. 

• //11w Ca111tu/ Jar/er '/11/nk 
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Or n:-&hlf'T nnllnC! at w"';...acdla.org 

lhitt' I: J:'.mbaiS)' Suites 
2JOO \V~relit Plaoc, Birmingham, t\L 

(20J) 879-7400 Ra1<: Sl24.001"d 
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After the 2000 judicial election changed 1hc composition of 
the Alnbamn Supreme Coun. the coun rccons,dorcd this issue. 
In Sbl11/,em Em,rgy Homu . ltie. " Ard. nno1hcr five-to-four 
decision. lbe coun reversed itself, a.od held 1ha1 11M, Magnuson 
Moss Act does nOI preclude nrt>itmuon of wnrruruy claims.'Thi.s 
decision was the first of its kind to reject 11/i/sn,r. The Ard deci
sion promplCd Georgia and Texas 10 rcjce1 \Vi/.ro,r n.s wcll.• Thc 
federal bench first rejected \Vilscm in 1111/um 1t Rose Mobile 
llomes, LLC ., a Fifth Circuit decision." \\r,uun a few monlhs, 
the Eleventh Circuit followed sui1. In l)m•i., 11 So111J,rn1 Energy 
Homes, Inc .. the Elevcnih Circuit abmgmed \Vil.1011 nnd its 
progeny. effectively ending the Magnuson Moss Ac1 defense 10 
nrbitrrttion.11 

Although 1Vi/so11 bns been rejected olmost univcrsuJly, one by· 
product or \llilso11 continues 10 plngue w:irruntors. Before the 
Eleventh Circuit decided /)ovi.t, i1 WILS confromed with a related 
Magnuson Moss Act issue in C111111i11glwm 1•. Flurwoo1/ Horn,:s of 
Ckol'[lio. /11c!' In C11n11/11ghom. n home rnnnufllClurer sought to 
rompcl aroitration of lhc home purdl:lsc1' • claims again51 it b3sed 
on on indcpcndcnt arbitration ag,,:cmcnl bel\\c:en Ille purro= 
and ~lcr of the home." The mnnufacturcr WM DOI a pany 10 that 
agrecmcm. but sought 10 enforce n a.< n thud-pany bencficiDI)'." 
The coun expressly refused 10 decide the ll'ilso11 issue, ru>d 
focused instead on n rcl:ued iss.,_whe1her 1he Mngnuson Moss 
Act requires 3 w3mu11or to disclose 1u1 11rbi1m1ion clause within 
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the text or o w:irmmy.1•Tbe coun held lhlll bec:lusc the nrbiumion 
agreement at is.,uc did nOI nppenr as part of a "single document" 
"ithin I.he ICltt o( I.he W.\ITUnty, the a!lJ1=CmCllt could nol be 
enforced. Tu mich this rcsuh. the coon relied on a Fcdcral Tl1lde 
Commission regulation 1h.11 requires ''informal dispute seulemen1 
meclwmmsM 10 be displayed -.;lhin the text of a w:urnnly.~ The 
Altlbama Supreme Coun adopted the Cunning/ram "single docu· 
men!" rule in E.r I""'~ 111/ckli11" last year. 

This rule presents n ~ubstontial impedlmcnt lO lhc cnrorccmcnl 
of wamrn1y•arbi1ro1ion agreements because 1he defense of lack 
of mu1unl o.sscnl con preclude their enforcement. Conlrnct nssc111 
is usunlly proven through o wriuen agreement signed by 1he par
ties. The plaintiff's signature is the best evidence of osscnt in 
most cireums1anccs." Consumer warranties. however, gcnernlly 
are not signed by either the consumer or warrantor. They are 
simply deli~red with the producL A plaintiff can avoid a wnr
ran1y.arbi1mtlon agrcemem by nrguing th:u he never received or 
read the warrnnty.• The Alab:ima Supreme Coun has been recep
tive to this argument. even in ca..o;es where the plaintiff files a 
clllim for brelldl of express w:irmnty (which pttSuppose.< 1hn1 the 
plaintiff received u w:irmnty in the first place)." 

The good news for wn1Tnn1ors is that the Eleventh Circuit's 
analysis in Da,•it connicL< with its holding in Cu,millglwm. The 
C111111/11glw111 single document rule may be subject 10 chnllcngc 
for this reason. In determining tbal an arbirr:uion provision mu.a 
be set l'orth wlll1in the 1cx1 of the warranty itself, ll1e 
C111111/11g/111111 cou11 relied upon a Federal Trade Commission rcg
ula1io11 1h111 require$ "inforrnnl dispute seulcmcnt mcclmnisms" 
10 be displayed within the warranty." The C111111i11gha111 coun 
concluded that nrbi1n11ion is an "alternative dispute settlement 
mechanism" under 1hn1 regulation." The Dal'is court has since 
rejected lhai in1erprc1ation.'' The Futh ond Third circ,1its hove as 
well.'' Arbitrution og,cements are not "informal dispute settle· 
ment mechanillns" undtt 1hc Magnuson Moss Act. lnstm. lhey 
are viewed as forum selection clauses." This imponnnt distlnc· 
lion should render the single doeumcn1 rule inapplicable lO wat· 
ronty•arbilmrion na,ttmcnis. Scp:umely signed arbiinuion narcc· 
n1CJ11S between warrantors and consumers should be cnforeenblc. 

Until the single documen1 rule is properly reconciled wilh 
recent dC-Olsions. wnrrnmors face o "Caich-22" situation. If war• 
rumors place their lll'bitrmion agreements in product wnrrnn1ies, 
then the defense of luck or mutual assent can render IJ1osc 
:1greemen1s uncnrorecablc. On 1he other hand, if wnrmn1ors rely 
on sepnr:11cly ~lgncd agreements. lhen lhc single document rule 
mny preclude the enforcement of such agreements. It is hoped 
that the Eleventh Circuit nnd 1he Alnbama Supreme Coun will 
revisit the single document rule in light or rcun1 decisions 10 
bring clunty 10 lhis imponam issue. 8 

w.s.ons._ ... 

w Sa,a~....,....S ... wda~--· ... -.. _ .... , .. 9W,llted __ Ht• t l9939*N o1 

... --1111.aw .. SondonllhMl!ly.- ... , ..... .,..._ ____ ,,.,._t<llmtm\NI 

Ct-..,,,,__ Ht lat -., lho Bl"""II- llmo ol 
s.io.,io, & $1mp,<r>, PC. and mill,,,,, oenon,1- lo, S..,,""" 
£,wll'fl-.lnC. 

ENDNOTES 
I S13 US lr6119951. 
2. 95HS.W 15ll.1S37-381M0Ala 19!17l..,,-d-opno,IZ7F314>1111hCir 

1997l 
3 IS U.s.t I 2JJ1 eueq 
• Ala!aralllMrCo. • Hnlrl 483So. :Z113115.3891Ali 1!1116Jt -anJll!lll&!d 

"°' be p:ecb1od upao lte s-,nce ot fl>ysal-· l ~ lnetpyllames. 
lnC. • Vt..dw"°'' m So. 2d ~ SI 9 !All, 2000] l/nlll:ll lnQWII ewillll of $355.IXX) 
ilffimmd Ill 1-1 ,n s,mple .. .,,..,., _ ""'*""l • ole IQnek li>l,m_,., 
Amori:a. tnc. v OilJa,d. 579 So 2d 1301, llOSIAla 199111"*1111 engu,sll-.ble in 
a breach of wananty case M!wng., "'1omobdo) 

S ll<i!<1• Hcmos oflepw. Inc:, 981f S<Jw. 143:/. 1441 (M.O Ala. 1997l tmn.»dedM 
}1,risd/ctionalgroonds. 188 F.3d 1294111th Cit 19991. /111/Jdf v. £ II Tinv>. Inc .. & 
FSupp2ll 1322. 1331 IM.D 1998). l//dlllrtJsol, v 1'4/mllltbor/lomes. Inc, 254 F.3<1 1321. 
1327-28 (11th Cir. 2001i 

& 1M • Socidiem ll!etgyllomes. Ir.:. m So 2d 994. 999-1.IXX>IAla t!ml 
7 All:Mld•llob,oo/MabuvHomol. h:..12H5'4:!>2d!Etl 96«51WD \/a, 2lDlk 

- • Ki)fle Tysor,$~ h: , 190 f Sll!'P 2d 8Z7. 831 (E.O Va. 2002t /laf$/eyv 
G-nJ1t11•,;. he. I~ F.-211 S6'l. 51, ISO Ma 21m /lesulls ~he• 
OlM(m( llo.AIIW!i40. 2lDlYII. 81111168 IGa ..... Ct .u,e 30. 2IJQ: h 1B I~ 
~ 19 s W3l c&1. 496(1ea. Ct. ...., ml a,,,,.,." GiclMei' .mt n:.. m 
/1£2112$.11i3111.Ct.llc>P 21X12t-• Slntlll817So 2dS2!lS33-J4&,1,ss. 
ml! 

a &H..s Rag 19ltll orc1 n. n nm 
i mSo 2111131, nJSIAla 2IXQ 

10. -~ lnC. •~~Sl2d73.8IIGI Alli> Cl. llDJl.llfd5C8S.f.2d 
34ZIGa 2001i lnreAlnen<:JM,//oo,e,Q,o/l-,x. Inc. liOS.W3d400,49Z{Tex. 
20011 1he Thud Cittun Cmll ot AA>oals ol 1.otr$1""' rvjo:lod 1he ~lsoo 11118 In Howell 
• ~ Manv/ac!ured lloosiil1, ~ 819 So 2d~1. ~~Ila . AA>, Cl. 20021 

11 298 F.3d 47Q 479151h Cit. 20021, 
12. 30S f.3d 1268, 1200, cert '81ttld123 S. Cl 1633120031 The CM of At,peals ol 

Michigan tea!1111y IIOO!lled 11111 D,Jyjfrule on Abl!I• • /JtnlJII/ Motm Cap.. No. 2E38, 
2003Wl 21664686IMJCh App Ct~ 15. 20031 

13. 25.lf.3d61lllllhllt:ZOOIL 

I' itM613. 

IS It 

16 UMlill 

11 tt. • 6'1D-?2 l<ii>gl6 CHI. i 101 loUI 
18 B24So.2ll7Z3, 72ll-:l01Ala-2IIIZI 

19. t...llr MGIJl1e 1trrm. h:. v iiMr; G! So. 2d 297. lOIIAII 1!&111-e• of a Slit 
Mlln ii m shJw l!lllUlily al ment 1 

20 Sout/lem f:mvr Homes. n: • t.n.1y. m So 2d 5ol0, 547 IAIL 2COll Amr1I can 
,omeames be !)ltMln cmrnst1n1ially. ill'•"- lt131 the con"'""' astod kl! aoo 
tece,ved wam1111y ..,.;ce The J>lllC1ple ol ""Ollll'II IQ\1ll\1J lho p.idlaser trom tatq 
advantage of <re -· Wlllfllllly lllffll ard OYOldlng lhe llbllllllOO clMe set fOrlh 
"'11lwl me w.mnry. ,w m So. ?d a1 1134 

21. K.....tr. n4 So. 2d at 547 
22. ~2S3f3dat620. 

:/l /ti II 622. 
24 ~303FJdallmBll 

2!> 1¥.!ha\ 298 FJd a, 476. Hamm v --0,,,,.. 111 FJd 343. 351 Di! Cit l99ll 
lr. .-. ~'4.11711.S 5ll6. 5191191~ 

GordoaLBt. lr GclltooLa.a.,_ ,. ____ 11~ 
Oeamo.~ul\Sm>ot&$-,C Htneg,...,eoClNI 
~., -.....sn 11e-Scroo1o11.aw . Stml..,, Lb-

1111 \I llt\\f\ I \\\llH 369 



Mandatory Continuing Legal Education Regulation Changes 

The following regulation changes were approved by the Board of Bar Commissioners and became effecuve July 14. 
2003. 

Regulation 42 
A list of organizattons whose continuing legal education activities are presumptively approved for credit and the 

organization has paid the required annual sponsor fee of $250 shall be compiled and published annually by the MCLE 
Commission. A list of approved sponsors is available upon request. Other organizations may be added to the list as 
their identities are confirmed by the commission by application and upon payment of an annual sponsor fee of $250. 

Regulation 4.7 
Any organization that has not been designated an approved sponsor by the commission must pay an application fee 

of S50 for each application submitted during a calendar year. This application fee must be attached to the application 
form m order for the application to be considered. 

Attorneys who submit applications also must pay an application fee of $25 for each application submitted during a cal· 
endar year This application fee must be attached to the application form in order for the applicatton to be considered. 

For more information. go to www.alabar.org. 
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Your future clients are on the Web. 
We'll help you find them. 
West Oient Development Services helps you 
effectively use the Web to enhance your new 
business efforts. Today; the three critical components 
for online SO<XeSS are design. content and traffic. We 
can help you build an online presence that uses all of 
these to deliver real results. Stop missing out! 

See how West Group makes the Web work for you. 
call 1-800-762-S272, 
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Birmingham , December 4, 2003 
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114 Business Drive 

Mobile , December 5, 2003 
Adam's Mari( Hotel 

64 South Water Street 

Cost: $55.00 (in advance) $65.00 (at door) 
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CLE Program Materials Now Available from the 
2003 Alabama State Bar Annual Meeting and Legal Expo 

2003 Update In Administrative Law by Jamie A. Durham, 
esq . 

• A Century of Progress : A Tribute to African-American 
Attorneys In Alabama by Hon. U. W. Clemon 

• Ala.bama Open M"lings and Records Act: What Pub/le 
Offlcla/s Need to Know by Dennis R. Balley , esq . 

• Coa/bed ~thane Gas by Conrad P. Annbrecht, II, esq .. 

• Cons/derallons In ~asurlng Commercial and Personal 
Damages by Edward W. Sauls, CPA, and Samuel T. Benton, 
Ill, CPA 

• Corporate Corruption : Keeping Your Cllent Out of the 
Une of Fire by Cart S. Burkhalter , esq. and James L Goyer, 
Ill, esq . 

• Domestic Rotations Update 2003 by Hon. J, Gary Pate 

• Emerging Technology In State and Federal Courts -
Reprinted art.lcles by Wells Anderson , esq ., Nancy N. 
Grekln , osq., Loren 0 . Jones, Andrew A. Adkins and S.th 
Rowland 

• Federal Procedure Update by Hon. Myron N. Thompson 

• Hot Topics In Alabama Evidence by Professor Charles W. 
Gamble 

• UtlgaUng TKhnotogy Disputes for the General 
Practitioner by Fnink M. Caprio, Esq. and David V. Lucas, 
Esq. 

• Plannlng to Win: The Hunt for the Winning Story by 
James W. McElhaney , Esq. 

• Practical Pointers and the Latest Legal Developments 
Designed for both the Regular and Only Occasional Labor 
Law Practitioner by Henry H. Brewster, Jr. , esq . and Marcel 
L. De ruge, eaq. 

• Pracl/cal Tips from the Bench :Thlngs Every Lawyer 
Should Know by Hon. Aubrey Ford, Jr., Hon Eugene R. 
Vertn, Hon. Herman Y. Thomas and Hon. Marvin Wiggins 

• Professionalism In the Worltp/ace: Shattering the Glass 
Ce/ting-How Much Is Left? by Hon. Caryl P. Privett and 
Cella J . Colllns, asq. 

• Ro.I Estate Issues In the Probate Estate and Current 
Developments in Propetry Law by Anne W. Mitchell , asq. 
and Lynn Reynolds , esq . 

• Review oflntenocutory Orders : A Roadmap by Susan 
S. Wagner, esq. 

• Successful Rehearing end Certiorari In the Alabama 
Courts by Deborah A. Smith, oaq. 

• Tax Issues of Interest to All by R. Gregory Watts , esq . 

• The Practice of Law: St/I/ a Profession? by Hon. W. 
Harold Albritton , Ill 

• Toxic Torts, Mold Utlgallon and State Common Lew 
Causes of Action by Rebecca W. Pritchett. esq . 

• Trial Presentation Technology Renders Results .: Taking 
Trial Presentations to the Next Lel/91 by lnc"'POratlng 
Sigh~ Sound and Emotion In the Courtroom by Felecia M. 
Fields and Joan J. Surles 

• Update on lntel/eetual Property Law for the General 
Practitioner by Kimberly T. Powell , esq. 

• Workers ' Compensation Update by Robert W. Lee, Jr. , 
esq. and Donald B. Kirkpatrick , II, esq. 

Plus ... the CD contains usofu l materials tnclu dlng tho 

Alabama Rules of Professional 
Resp onsibility as well as Information and forms 

from many of the bar'• program• and services . 

Please remit CHECK OR MONBY ORD BR MADB PAYABLE TO TKB ALABAMA STATB BAR 
far $15 and forward ii: ,dtb th18 ardar term to: 

Communications Depaxtmaot. Alabama State Bar, P.O. Box 671. Mootgomezy, AL 36101 





Alabama Municipal 
Employees' Rights to 

• 
Bl 

BY .\Con IIETRICK .4.VIJ l'.41/l MYRICK 

M ost Alabama municipalities are well aware of their 
obligacions under the U11iformed Services Em1,loymenl 
& Reem1>loy111e111 Righ1s Ac/ of 1994. 38 U.S.C. §4301, 

er seq., when municipal employees request a leave of absence to 
serve in the military. Generally, all employers (including munic
ipalities) must allow leaves of absence of up 10 five years for 
military service, and must reinstate employees upon completion 
of lite military service to the same job or a substaotiaUy similar 
job . 

In light of the on-going call-up of our National Guard and 
U.S. Rc~erve for extensive operations in the Middle East and 
elsewhere. Alabama municipalities also should be aware of their 
adtli1io11al stale Jaw obligations 10 provide employees a cena in 
amount of paid military leave each calendar year, as well as a 
recently enacted law that allows (but does not require) munici
palities 10 provide supplemental pay for municipal employees 
called 10 serve in the war on terrorism. 

Under Alabama Code §31-2-l 3(a), Alabama municipal 
employees are entitled 10 I 68 hours of paid leave each calendar 
year for military duty require,/ by federal law and an additional 
168 hours of paid leave each year if called by the Govemor for 
service to 1/ze stale: 

All officers and employees of [any J State of Alabama ... 
municipality .. . who are acLive members of the Alabama 
National Guard. Naval Militia. the Alabama State Guard 
organized in lieu of Lhe National Guard. or of any other 
reserve component of the anned forces of the United 
States, sha.11 be entitled 10 military leave of absence from 
their respective civil duties and occupations on all days 
tilat tliey are engaged in field or coast defense or other 
training or on other service ordered under the National 
Defense Act, or of tlie federal laws governing the United 
State~ reserves. without loss of pay. time. efficiency rat
ing, annua1 vacation. or sick leave. 

eave 
Notwithstanding the foregoing, no person granted a 

leave of absence with pay shi~I be paid for more than I 68 
working hours' per calendar year, and those persons shall 
be entitled, in addition thereto, to be paid for no more 
than 168 working hours at any one time while called by 
the Govemor 10 duty in the active service of the state .... 

Alo. Code §31-2-13(a).' The law does not apply 10 private 
employers.' 

Section 31-2-13(a) addres.<es paid leaves of absence for two 
mutually exclusive types of military service - "federal duty" and 
"state duty'' - and mandates 168 hours of paid military leave each 
calendar year for each type of duty. Because military service, in 
most cases, is governed by federal law, municipalities generally 
will be required only to provide 168 hours of paid military leave 
in any given calendar yellr. Only in those rare instances when a 
municipal employee is absent for both "federal duty" military 
service and military "service to che state" during the same calen
dar year would the municipality have an obligation 10 pay the 
employee for more titan 168 hou.rs in the calendar year.' 

Stale Military Duly versus 
Federal Military Duly 

In most cases, a municipal employee's absence for miJjtary 
duty is required by federal law, and the employee is paid by the 
federal government. Accordingly. when the President calls a 
U.S. Reservist or National Guard' member 10 active duty under 
the National Defense Ac1, the "service is clearly under federal 
Jaw' ' and "only the provision of §31-2- 13 providing leave for 
federal service is applicable." Ar~v. Gen. Op. 90-00398, pp.2-3. 
Similarly, absences for National Guard training are usually con
sidered "for federal military duty" within the meaning of Alli. 
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Code §31-2-13(a) because these absences are required uoder the 
National Defense A ct and paid for by the fodcral government: 

The term "full-time Nmionul Guard duty" means trnin
ing or other duty. other tlian inactive duty. performed by a 
member of the Am1y National Guard of the United Simes 
or the Air Nntiooal Guard of tl1e Unjtcd Stntes io tbe 
members status a, a member of the National Guard of u 
State or tercitory, the Commonwealtl1 of Pueno Rico, or 
the District of Columbia under section 316. 502. 503. 504. 
or 505 of title 32 for which the membef is entilled 10 pay 
From the United States or for which tbe member has 
waived pay from 1bc Uoiled States. 

IO U.S.C. § LOI (d)(5).' 

In contrast. milirnry duty "in the active service of the stme" 
when called by the Governor' is limited 10 the enforcement of 
the law. tbe preservation of tile peace or for tlte security of U1e 
rights :md lives of citizens or protection of property in aid and 
relief of ci1i1..ens in disa.~lcr. or any si1nilar duty, or any other 
service tl1a1 tltc Governor may for specific reasons so designate 
Alo. Code §31-2-38. A municipal employee's absence for mili· 
cary training is considered '"in lbe aclive service of the sw1c," 
and thus counted against the 168 hours of ;,state dmy" paid 
leave, only when the training is ordered by Alabama's Governor 
and when ·'such duty is paid for solely from state funds and no 
federal funds are used." Ala. Code §3 1-2-38. 

Supplemental Pay for 
11War on Terrarism" Duty 

Wbilc Alabama Code §31-2-IJ (o) grants municipal 
employees the right to paid military leave. that l.iw also 
estnblishes the maximum arnount 1hat a rnunicipal 
employer may pay-no more than 168 hours for 
military duty absences. "Alabama law prohibits 
any person granted a leave ol' absence 
from bis or her respective civil duties 
and occupation. because of acLive 
military duty, from receiving 
supplemental pay for more 
th.an 168 working hours." 
Ally. Ge1J. Op.2002-129, 
p.3. In other words, "[t]be 
payment of the difference 
between Ian employee's! 
military pay and bis 
public. civilian pay is a 
violation Of Lhe SU\Lulc." 
A11y. Ge11. Op.96-00188, 
p.2. 

In 2002, the Alabama 
Legislature passed n com
prehensive stntute entitled 
"PrcservtLrion of Rlgl,r.s anti 
8e1Jejits D11ri11g Military Service" 
that became effective July I. 2002. Alli. 
Code §31- 12-J et seq. Under this l:1w, Alabama 
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m1111lcipaLities may now, under limited circumstances, imple
ment supplemental military pay policies: 

The governing body of any local govemmemal entity in 
this state may provide for any public employee of the 
entity who is calle,I imo active s ervice i11 the armed forces 
of lht! United States tlurl11g the H'tlr on 1e-rrori~·,r1 ~vhiclr 
commenced i11 September 2001, to receive from his or lier 
employer compensation in an amoum which is equal 10 

lhc difference /)e/ll'een the lower active t/111y mil/w ry pal' 
and the higher public empl(J_ymem salary which l,e or she 
~voultl lrave recei\'etl ({ 1101 wiled to acti\•e sen,ice. 

Alli . Code §31- 12-6 (emphasis added}. 

Notably, this srnmte expressly excludes from its coverage 
absences for "normal National Guard and Reserve weekend 
drlll. annual training, and required schools as described io 32 
U.S.C. §502(a) through (c). inclusive, and other related 
statutes." Ala. Code §31-12-4. Each Alabama municipalily 
remains free to craft its own policies aod procedures for this 
supplemental compensation: 

The amount of compensation wbich may be paid under 
tl1is section 10 a local public employee called into acrive 
service may be paid for a period as determined by the 
local governing 



body under rules :,nd regulations lo r processing claims for 
and paymcnis of the compensation promulgated and 
implemenu:d by the local governing body. 

Ala. Co,Je §3 1-12-4. 

Accordingly, municipalities may (but are not required to) 
adopt policies that permit payment of the difference between a 
lower military pay and a higher civilian salary once ilie 168 
hours of p.1id leave are exhausted. but only for absences occa
sio11ed by ·'active service in the war on terrorism .. " If the munici
pmity chooses to adopt sucb a policy. it. has complete discretion to 
decide how Jong it will make these supplemental paymems. 
Municipalities should formally adopt a supplemenllll pay policy 
by ordinance or other foanal action to avoid potential liability 
under the general militru'Y pay statute. Alo/1<111111 Cude §31-2- 13(0). 

Cand11sion 
Municipal employers and employees have significantly differ

em righis and responsibilities with rc-~pect to paid military leave 
when compared with private employers. Municipalities should 
revie\\i their <>bligations to ensure compliance wilh 1hese state 
laws designed to promote participation in our nation's am,cd 
services. • 
Endnotes 
1 A 1995 a""'1dmem Slbsthuted "168 m1'<1ng hoo1>" lor ·21 working days: 

2. lleco"5e lhe Sllltme requires pay ooly for ·working hotrs: 1he mll\icipality neoo not 
pay for alY'f weekend miliwy duty (e.g, National Guard "weekend drill·) if a mlllici• 
pal employee's regular workweek does not include weekend workdays. Sae Britton v 
.i<tckton. 414 So.2d 966. 961-lia (Ala. Civ Aw 1981) On the olher hand, tha munici· 
polity""'" pay lhe employee lo, days •pe,,t at weekend dnlls tt Iha munlclpalitv 
regula~v requires lhe empl0yee ID WO<k oo the weekend,. kl 

3. Ill Whire v Ass«iare<I llldusl!ies ol AlslJIJma. Inc .. m So.2d 616. 8 A.LR.41J1696 
tAla.19791, 1he Alabama SUjlCllme Cou11 held lhat this section. as applied ID pnvate 
o~oyors. vlololes Attlclo l, i 6. u .. due process IJ!Ovlsion. and Article t. i 22. lhe 
fmpairment ol contracts provision. of ,he Alabama Constiwt.ion 

4. A 1tv.micfpal employoo coufdmke up ro 336 hours of paid leave to, one le.ave of 
absence for militaty seMCe when tho absence coorinoos beyond the end of one cai.. 
ender year mto 1he nexL Any. Gen. Op.2(11Jz.lJ9(), p.5 (Gmrnmom employue called 
to active duty m late 2001 was entitled to 168 hours of paid lem during 2001 and 
then ·muld get an additjonal 168 hoof> o1 ledaral-status leave whh pay beginning 
on January 1 of any swsequen1 year~ Atty. Gen. ()p,91-®MO. ~5 rmho employee 
.... who wa, called lnlD active military seivice r .. ()pe<ation Dasen Slliald and who 
roceivOO (168 hours] of mili1a,y lea,·e ,n calendar vear 1990, will be emilled to be 
paid''" 1168 hours] of military leave beginning J"""")' t. t99t. ll ls not necemrv 
U\lll tho employee mnm 10W'Of'\ •. . in o,der to recei~ the 1168 hQursJ ol militafY 
loa\/ll for the calondat year 1991"1 

5. The Alabama National GIJ3Id is "o,ganilO:d in acc.otdallce with 1he lay,s of the 
United S1ates affecting tbo Nariooa! Guard, army and air, aOO thil regulations issued 

William (Bill) H. Odum. Jr. 
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Litiga1ion Testimony - Entomology Consultations 
P.O. Box 1571 
Dotl1an, AL 36302 

Office: 334-793-3068 
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by lhe •PJlfoptiate Seaeta,y or 1h11 Depanmont of Defense· Ala. Code i31·2·3. 
Under the N.Jrlona/ (}(lfenso Alt the National Guard incli.ms bolh lhe Arrrr, 
National Guard and the Air National Guard of each state-cha "federally recogncwd 
organized mllitia of the several States" who are ·organized, armed, and equipped 
v.t,olly 0< parvy at foderal expense." 10 U.S.C. §tOl(c). See Arry. GM Op.83·2SO 
(Municipal employe .. must be paid lo, eb,.nce, 10 a11'rld National GwJd training.!: 
Arry. Gen. Op,81'3t'.l9(Munitipal empoyees wno \/llluntarlly re-enlist ,n the National 
Guard must bo paid for training·-~ Any. Gen. Gp.79-ZBO(Municlpal emplov· 
ees are enti1fad 10 leave with full pa.y to anend National Guard summer campl. 

6. Soo 32 U.S.C. §316 (National Guard mombe1s may be required ro serve as instructors 
at rifle range.st, 32 U.S.C. §502 tNatioo.lJ Guard members are required to assemble 
lor drill and lns1ruction at least 48 times in a y&ar and participate In rraining, manell· 
"'" al least 15 days each yea,.t 32 U.S.C. §503 (The Secrcrary ol the Amry aod lhe 
Secretary of the Air Force may pr<Nide lor National Guard participaoon in exerclsas 
llldependently 0< with the regular Amry or fur Force t. 32 U.S.C. 1504 (Na11mal Guard 
members may anend schools conducted by the Armv or Afr force. may conduct or 
participate in schools COClducted by the National Guard. and may partictpaie in small 
arms competrtiOn5.t 32 U.S.C. §S051Approved National Guard man-lier$ may attend 
service schools 01her 1han the mihtary academies), 

1. AJabama lav1 BITlf)O'Ners the Governor to call upon the state's anned fon:es. Ala, 
Code §31-2-37 ("Subject 10 lhe ,asmctions of the National 0.fense A,;t and other 
federal raws governing the a111ie<1 lore ... the Governor may annually ofde, into the 
sacvice ol lhe state lhe whole ot such portion of I.he armed fotees of the srota as he 
may deem proper, the period ol such sel'lice to be fixed by 1he GoY01110f"I 

8. ~Military pay ... meaos lho basic pay rocs1Yttd by those seMng in the mifitary, Pay 1s 
a separate and legally distinct compensation from allowances and from other forms 
of compensation such as retirement beoohts.. education benefits. bonuses, medical 
care. and PX and commissary p,iviteges. all of which. as a paCQ9e. make up mHruuy 
,orr1,en•,11lon • Arry Gen. ()p. 2JJ/Jl-Z70. p.2. 

R. Scott Herrick 
R. Stort Heou.,s, f'I'°"' wldl Adunit & R,,.,. UP/langa Sin'- ~ 
It,: tv\obile omca Hettick received hh J O. n,qi., cwn l,Jde trum 1he 
lk11YU1s.i1yot AJabama Sdloolol lnw In 199<! aM his 8A Ml t• 
from Tulane lkilveri,rtyol ~ In 1991. He lrequemtyspeaks °" 
l!lllpk,)ml!nl law arcl human ,esource manag111T11111 .SIIH a1 acmi,ws 
tor perscmel maMgers arwl busines:s Cl'M'ICIS 

Paul My,ick 
Pa.al Myrd. is a p,lrtr!Of wlO, J:ictsr.ri Mytd ll.P. He has l)nc:ticild lllw 
In Moolle for f1tf!f 20yeart Myrick IP(loatedwftll honon trom !tie 
UnlYtf'Pl'f of AJ.bntl'III School of BusiilNt Miilnt1trt1ll0fl Md 1he 
UnMtnity al Alabama School ol Low He is a fellow af the College ot 
Lllbcw and Empl~Tmll'l ll'wym:, aol ,111ri0 19SZ. ttaa boon rocognl1ad 
ill lhe eraa of labor and employment law In the pijllicarion Best 
1..11~ 1h America. 
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I n 1be Ta111i11g uf tlr~ SlrfY!w, Sl111kcspcnrc 
advised romantic rivul~ to "ld lo n~ adver 
saries do in lnw. strive mightily but cat 

and drink as friends." At the time 
Shakespeare wrote the Ta111f11g u.f 1/1~ Shrew 
in 1584, lhe Bngli~h bHrristcrs lmd nlrcndy 
established Qtganizmions for 111c111b<:r., of 
their bar and bench known ns Ll1e "Inns nf Ll1e 
Coun." TI1e "Inns of the Coun'' were where 
English barrisrer.~ would meet to "brrok 
breud" and engngc in follow,hlp. Stich 
English Inns continue 10 rhi, Jny. 

In the I <170s. many re.~pected Jnri,rs and 
nuomey, c:uru, rogclhcr ti> crr.uc whnt hu, 
now become Lnown ·" tltc "American Inn, <11' 
Coun" (AIC) ba-.:d upon the Engli~h Inn<. In 
1980. U.S. Supreme Coon Chief Ju,ticc 
W3ITCJJ Burger. fonncr Sohcircd General RcA 
Lee and Feder.ti Oi,uict Judge A Shermim 
Christensen began the American Inn, of 
Coun ond tstnbli,hed it< ftr,,1 chnprcr m 
Utah. !JS concept , ..... lldopteJ from the 
British Inns of Coon ,y,tcm "'herc the edu
cation nod tr.tining of :monwy, WM n prncc" 
of menloring nnd tk\eluping cxpcricni:t 
through f<llowship w,lh mon, c,pcriencc,I 
oonisters. Since its formntiun. ,\((' chapters 
have been estnbli~hcd throughout the Vnil.Cd 
Suues. Tiu,re are pre.-nily 3 l 7 chapters 
active aad organizing throughout the United 
Stares wilh nn active memhcrsh1p of over 
23,000 judges. lawyers, In" iench~r., :ond law 
srudents. Tite AIC promme, protc,sionnlism. 
ethics and sktll of tht: bench 1111d dw b:or, The 
stated mission of I.he AIC i, "to ro~tcr excel
lence in proCession[lJism, ethic, und legnl 
skills for judges, lawyers, acadcmicinns, und 



studenis or law in order to perfect the 
availability and efliciency of justice in 
the United States." 

AIC chapters benefit their legal com
munities in mnny differen1 ways. They 
provide a mechanism of training for 
lawyers in small firn1s and rural areas. 
This is very imponant in states such as 
Afobama where such a large percentage 
of state attorneys practice in small firms 
or in solo practices. The AIC helps attor
neys by filling in the gaps in law school 
education. The education provided by 
AJC chapters is often more enjoyable 
and more frequent than continuing legal 
education courses that nu.orneys must 
attend on a yearly basis. By bringing 
together members of the bench and bar, 
the AIC fosters communication between 
~,em. In addirion to the educational and 
informational aspects of the AIC chapter 
meetings. tbe AIC provides opporrunity 
for attorneys to develop contacts, and 
AIC membership provides attorneys with 
the prestige of being associated with the 
organization itself.' 

In 1989. the ftrst Alabama AIC chapter 
was organized in Montgomery. The 
Montgomery AIC chapter has now been 
renamed the Hugh Maddox A IC Chapter. 
Since its establishment. six other AIC 
chapters have been es~1blished or char
tered for establishment in Tuscaloosa 
County, Birmingham. Madison County, 
Mobile County, Calhoun County. and 
Etowah County. 

Each AIC chapter meets at least once a 
month for nine months out of the year. 
Al the meetings. not only do members of 
the bar get an opportunity to socialize 
with other attorneys and judges, but also 
are presented programs designed 10 pro
mote legal excellence. civility. profes
sionalism and ethics. Some chapters even 
arrange for continuing legal education 
credits for members attending the 
programs. 

TI1e growth of the AIC in Alabama has 
been greatly encouraged by respected 
members of the state bar and bench, such 
as Justice Maddox. Justice Maddox was 
pivotal in the formation of the AIC chap
ter in Montgomery and has helped to 
promote the AlC throughout the state 
and nationwide. He is presently a mem
ber of the Board of Trnstees for the 
National American Inns of Court and is 
serving on the Strategic Planning 
Commiuee, which has been established 
to smdy and develo1> strategic plans con-

ceming the goals, operation and finance 
of theAIC. 

Justice Maddox contends d1a1 the AIC, 
through the diversity of membership of 
the individual chapters, helps promote 
collegiality among the attorney members 
and, thus, promotes civility throughout 
the entire legal community. He notes that 
the A IC chapters shoulcl strive to attain 
representative membership of the legal 
community served by the chapter includ
ing not only a diverse gender and racial 
makeup, but diversity in the type of Jaw 
practiced among its members. He states 
that chapter membership is greatly 
enhanced when it iocludes both federal 
and stale judges. Justice Maddox sug
gests that it is important 10 have mem
bers representing different and compet
ing aspects of the bar. including prosecu
tors, criminal defense attorneys. govern
ment attorneys, private $ector attorneys, 
civil defense attorneys, and trial lawyers. 

Each AIC chapter divide.~ its member
ship into three separate groups based oo 
the length of time that each member has 
practiced Jaw. Those gr0ups include mas
ter benchcrs, barristers and associates. 
Within these categories. membership is 
subdivided into pupilage teams consisting 
of individuals from each membership cat
egory. These pupilage team members 
assist in the presentation of programs and 
are encouraged 10 maintain con1ac1 out
side the monthly meetings for the pur
pose of allowing less experienced attor
neys to learn more effective advocacy 
from the mo.re experienced auomeys and 
judges in the pupilage group.~. 

The use of AIC chapters for mentoring 
young or less experienced attorneys bas 
bee11 recognized by many panicipaots of 
such chapters. Nora C. Poner noted U1e 
imponance of the Inns for foslering such 
mentoring relationships in her article, 
"Enriched by Colleagues".' Poner writes: 

In the U.S .. as preceptorships for 
novice lawyers became a thing of 
the past. there arose an obvious 
need to provide a way for attorneys 
lO learn from the experience of 
wiser colleagues as well as 10 meet 
informally with judge.~ and some
time-adversaries or competitors in 
a way that would foster common 
ideals and goals. 

The current president [of the 
Cumberland County, Pennsylvania 
Chapter of the AICJ, Marlin McCaleb, 

H[o]o as 
aoh.ersa:ri.es 00 
in lafn, ztri&.e 
mig~til~ hut 

.eat ano orink 
as fri.enos_" 

-Shakespeare 

finds that the AIC meets a real need. "In 
the lale '60s, wbeo I graduated from law 
school, there were Only about 50 lawyers 
in the county. Al that time it was com
mon practice for many of the older 
lawyers to meet for lunch. For younger 
lawyers, sitling down witb them was an 
invaluable way to learn the nuts and 
bolts of practice. Nowadays, with 250 to 
300 lawyers in tbe couoty, that's no 
longer feasible. I think it's a great idea to 
have an organization set up where we 
can pick each other's brains and leam 
from wbat others have done.''' 

The formalities of the American Inns 
of Coun vary throughout each individual 
chapter. Some chapters concentrate more 
than others do on the social functioning 
of the American Inns or Court. Other 
chapters may have more elaborate educa
tional sessions. The.se sessions often 
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include skiis. dcmons1r.uions and work
shops in addilion 10 lectures. 

The Etowllh Counly AJC chapter was 
cstabli>hcd in 1999. II has over 58 chap
~r members. lls membership is o,·er 50 
percent of the bench and bar in Etowah 
County. The E1owah County AlC chapter 
hn.• open membership for lhe eotiJ"C 
county nnd mucl1 diversity in illl mem
bership. lls membership includes mem
bers or 1hc l'cdcml und sme bench. and 
nuorneys from nit type~ or pmcLice, 
including prosccmors. criminal defense 
lawyers. general 11raclitioncrs. trial 
lnwycrs, civil defense lawyers. nnd real 
estate auomeys. Ench meeting has n lec
iure or program centered on improving 
the mcmbershrp·s udvocacy and promot
ing profcssionali<m and civility. 

The meeting» provide the opportunity 
for auomeys 10 htl,e dinner and fellow
ship wi1h olher members of lhc bench 
and bar. The m«ling, provide auomeys 
nn opponuni1y 10 see others whom may 
only !k.'C ench 01hcr while performing in 
their profes.<ional r()ics. This social set
ting probubly does more 10 promo1e 

friendship lhroughou1 1be E1owah County 
bat lhnn any 01her cou111y bar function. 
Wilhou1 question. lhc biggcs1 draw ~ch 
year is the annual steak cookout hosted 
by Judge Allen MUhcan. Everyone is 
able to relax. tAlk and joke with ench 
olhcr in a ,ery infomul selling wilhout 
the stuffiness nnd fonnality the practice 
of law so often requires. 

The Honomblc Howard T. Mnrkey, 
de.~n or the John Mar~hall School of 
Lnw. no1ed in his speech u1 the nnnual 
meeting of lhe American Inns of Coun 
on June IO. 1993 thnt cuch member of 
Ll1e bar moil do his or hor pan 10 pro
mote professionnlism. The establishment 
of a membership in 1hc AIC could be nn 
imponan1 part 10 answering lhut respon
sibility. Dean Marl-cy encouraged that 
'·all lawyers should so conduct [them· 
selves] a.~ IO make the phrase 'ethical 
lawyer' n redundancy.~ He urged 1hac 

"'The American Inns ore proving 1h31 
the sohuion lies closer 10 home. It lies 
with 1he individual lawyer. Ench of us 
mus1 sum whh oun,clves und with our 
choice of a pcn,onul lodestar, o star 10 

.. . did you make your point? 
It's a fact lhat v,sual communication helps jurors overcome the low 

tolerance they have when exposed to volumes of complex or Ut1lnterestin9 
lnformallon. 

Our certified trial consultants can work wrth you to digitally display key 
evidence, crucial depositions and important documents In order to keep the jury 
focused on the facts in your case and make lhe most or your bme in front or 
them. Call today to see how we can help with your next case . 
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steer by ns we practice our onciem pro
fession as ccunsclors and pro1ectors of 
our fellow citiuns. You must answer for 
the choice you make. 10 history if not 10 
no other. Choose as you will, buL I beg 
of you ch005CI For n lnwyer without a 
lodestar is • mere mcch:mic:· 

As Justice Moddox noted in his article, 
.. An Old Tradllion wilh u New Mission 
lhe Amcrie<1 Inn~ of Coun," tltal partici
pation in n locnl A IC chap1er can be 
mO$l 1iroduc1 Ive and enjoyable organizn-
1ion 1hn1 ,111 nuomey cnn be n member. 
Enjoying 1hc experience i~ probably the 
most importnm part of jolning nn AIC 
chap1cr.' Too often. anomeys do 001 

develop relationships wilh other mem
bers or lhc bar when !he opponuniiy 10 
form such fritncbhips wilh olhtrs that 
share their love of lhc law so readily 
e,ci1\ts~ 

William Cobet noted, .. All men seek 
lhc socieiy of those who think and act 

sornewhnt like themselves ... Despile lhe 
diversity in the membership of the AIC 
chapters. cnch member shares the love of 
practice of low and Lhis is wbnt lends to 
1he promotion or civility. 

TI1erc is much room for much growth of 
the AIC in Alnbnmn. Even lawyers in 
smaller communities cnn ronn chnp1ers by 
joining 1ogc1her 01her members of lhe.ir 
judicial circuit or counties in close prox
imity. The &f0"1h of 1hc AIC with the goal 
of returning profeloSiooalism and civility IO 

the leg.ii profession can only be 5trenglh
ened by the growth or lhesc organizatioos 
lhroughout lhc swc. Expansion of the AIC 
cnn only help 10 promo1e professionalism 
and improve lhe perception that lhe si.:ue 
ci1iunry hns of 1111on1cys and 1be j ustice 
sys1cm in generttl. 

For auomcys in1eres1ed in cs1ablishing 
Americnn Inns of Coun in !heir couniy or 
judicial circuit, Inquiries regarding mem
bership cnn be dilccicd to lhe American 
Inns of Coun Foundation. 127 S. Pt1yton 
$1ree1, Suile 20 I. Alexandria. Virginia 
2231-1. (703) 684-6S90; fax CT03) 684-
3607; ,..,.,drrnsofcourt.org. 

Endnotes 
a,a lbello. 1MI or Court Aal1cl111Q 11e<on1 ~ 
oc llr•"/111,· i_. ~1rdlyUS(Apil8. 1996 

2 No11 C l'of111( "tnrochld bl' Col\eogut. The 
hn,,s~ tow,er, Jolv,AuQl,,12002. w-20-2• 

3 Poner. 11J/)(11. pp z• 
4, Justice Hugh M•ddo,. ·An Oldlmd1tionWi1ba "8w 

M1S1lor.-: r11e Amo,;,.. lms ol Coun: The 
AIDbaml LaW)O(, vol. 66. pp. 384,86 (1993( 



PROFESSIONAL CREED OF THE AMERICAN INNS OF COURT 

Whereas, lhe Rule of Law is essential 
10 preserving and protecting the rights 
and liberties of a free people; and 

Whereas, throughout history, lawyers 
and judges have preserved, protected and 
defended the Rule of law in order to 
ensure justice for all; and 

Whereas, preservation and promulga
tioo of the highest standards of excel
lence in professionalism, ethics. civility. 
and legal skills are essenti,tl 10 achieving 
justice under the Rule of Law; 

Now lbcrcfore, as a member of an 
American Inn of Court, I hereby adopt 
this Professional Creed wilh a pledge 10 

honor its principles and practices: 
J will treat the pmcrice of law as 

American Inns of Court 
Chapter Growth 

... ,.. 
,. .. ... ... ... .. ·~ !! i i i ~ 

~ 

!l ! 0 

; ..... 

a learned profession and will uphold 
die standards of die profession wid1 
dignity, civility and courtesy. 

I will value my integrity above 
all. My word is my bond. 

I will develop my practice with 
dignity and will be mindfu1 in my 
communications with the public 
lhat what is constitutionally per
missible may not be professionally 
appropriate. 

r wHI serve as an officer or the 
court, encoUJ':lging respect for the 
law In all that I do and avoiding 
abuse or misuse or the law, its pro
cedures, its participants and its 
processes. 

American Inns of Court 
Membership Growth 

--..... -->0000 -·-.N 
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r will represent the interests of 
my client with vigor and will seek 
1he most expeditious and leas, cosi
ly solutions lo problems, resolving 
disputes ~trough negotiation when
ever possible. 

I wiU work continuously 10 attain 
the highest level of knowledge and 
skill in the areas of lhe law in 
which r practice. 

I will contribute time and 
re,o;ources to public service, charita
ble activities and pro bono work. 

I will work to make the legal 
system more a,ccessible, re.sponsive 
and effective. 

I will honor the requirementS. 
the spirit and the intent of the 
applicable rwes of codes of profes
sional conduct for my jurisdiction, 
::and will encourage others to do 1he 
same. • 

Ji,,y E. Stover 
Jay E. S10WJ is a partner 111 the 
RolnbGw Chy tl1m ol Celka. 
SIXM!r & Slewarl He is a i,adir 
111a ot Cho Uril\1tltrl'I 01 Al*mll 
al Binninfjlam on:l 1he 
Cumhetl'"" School al low, 
Si!mtQrd l,kliYersity. Following 
low $Cl!OOI, tio seM!CI M low 

clert and staff atUllllll'f to the Honorable li,gll Malll:lr 
as&aeintt Jusuce, AIDbnll'II SIIP'~O Coun Mo ct a 
membef of lite lmrd al edi'lin ol The Afabaltll! l ilW)!!I' 

II _ S_o_u_t_h_e_m_ O_p_i_n_io_n_R_e_s_e_ar_c_h _ ___ ,.. - -
Accurate, reliable survey research, specializing in 
• Media and audience analysis 
• Intellectual property 

In Alabama: 
Box 863343 
Tuscaloosa, AL 35486-0030 
205-366-0617 
205-366-0618 (fax) 

In Virginia: 
Box 126 
Emory, VA 24327 
276-944-6889 

www.southernopinion.com 
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T he admission or records and satis
fying the burdens of proof in the 
injury case often present lawyers 

with a myriad of hurdles. This article 
arose out of my desire 10 answer ques
tions that consistently preseltled them
selves in case after case and it is a com
pilation of research. trial and error. and 
numerous discussions wi1h experienced 
practitioners. With this in mind, this arti· 
cle will discuss the narure of tlicse issues 
and proposes explanations and practical 
solutions 10 admission of records and the 
burdeos of proof and production in tbe 
injury case. with respect to Jaw and pro
cedure in Alabama. 

Authentication 
Authentication or identification is the 

first evidcntiary burcUe which a docu-
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men! or anicle of evidence must over
come in order to gain admissibility at 
trial. Authentication is simply accurate 
identification of an item of evidence to 
detemiine if that item is the "genuine 
article." Authentication is the first step or 
the "preliminary" foundation for admis• 
sion of records and it is totally sepa.mtc 
from the requirements of establishing a 
foundation under the business record 
excep1ion. "Authentication alone is never 
suffieieltl to admit a document as a busi
ness record over a pany's objection.' 
Althougb authentication and foundation 
are often used interchangeably. they are 
distinct cvideotiary issues and 1 address 
them separately in this anicle.' 

The amhentication of a business record 
is a matter of proving that the record or 
document is ge1111i11e c111d trusrwortily. 
According to the Alabama Rules 

Evidence 90J(a), ''(t)he requirement of 
authentication or identific:ttion . .. is sat
isfied by evidence sufliciem to suppon a 
ftnding that the matter in question is 
what the proponent claims."' In other 
words, the movanl proves that the docu
ment or item of evidence is authentic or 
tlie real thing, the "genuine anic le," that 
it really is wbar the movam says it is. 

ln a personal injury claim. a plaintiff's 
medical records aiid biUs must be 
authenticated by the appropriate medical 
pro,ider before tl1e documents are 
admissible at lCial. In practical teems, the 
medical provider. usually the physician 
through deposition testimony or the cus
todian or records, is asked 10 identify the 
document and/or testify tliat the medical 
record is what it is claimed to be. Thus. 
the record is accurately identified by the 
appropriate person and is shown to be 



• 

Authentication, Foundation, Reasonableness and Causation: 

Admission of Medical 
Records and the Burdens 

of Proof in the Injury Case 
• 
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lhe genuine article. The person who actu
ally authenticates the record does nol 
have to be the custodian of record.' or 
have first-hand or personal knowledge of 
tb.e contentS of the record,' or be lhe per
son who actually prepared U1e original 
record' i.e .. the physician who dictated 
the medical rep0rt. However, even 
U1ough the authcnlicating witness does 
not need to be the person who created 
the record or have specific lmowledge of 
its contentS, this wilness must be able 10 
explain and can be cross-exalllincd as to 
the lllanncr in which the businesses' 
records were made, kept or stored.' 

Once a business or medical record has 
been au1hcmica1ed as genuine or certi
fied as a true and correct copy, it has 
cleared an important preliminary hurdle, 
but it is still hearsay. The record cannot 
be admitted into evidence under U1e busi-

• 

• 
I 

• 

ness records exception to the hearsay 
rule until a proper foundation is laid.' 

Foundation 
Once an article of evidence is aulhenti

cated. the second hurdle LO admission is 
founda tion. Foundation goes to the heart 
of the reliability of the record and/or itS 
contenL If authentication is the accurate 
identification of an item of evidence then 
foundation is facmal proof of bow the 
item of evidence was correctly prepared. 
stored, and retrieved. Foundation is sim
ply explained as the chain-of-custody for 
an item of evidence to formally establish 
itS reliability. Whereas, autl1entication 
may allow the introduction of the book 
into evidence. the trier of fact cannot open 
the book and read the first line of page 
one until its foundation is established. 

• 

• 

Medical records are business records 
and are hearsay. But if these business 
records are qualified by the business 
records exccplion by the rules listed 
below, they are deemed exceptio11S 10 

hearsay. lo an injury claim. roed.ical 
records are typically prepared in the ordi
nary course of business by a medical 
provider, therefore. they must be properly 
verified by establishing a foundation for 
their admission to qualify as a hearsay 
exception. lo order 10 achieve admissibili
ty at trial, the practitioner must establish 
that the "foundation" of the documentary 
evidence is solid, reliable and tn,stworthy. 
If this cannot be established, the evidence 
is deemed hearsay and inadmissible. 

The next logical question is how do you 
establish the foundation for the admission 
of medical records? Establishing the foun
dation is a four-step process. In Alabama, 
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lbc procedure is set forth in three SCJX1mlc 
rule11 lhn1 employ similar qunlifying lan
gungc. 

Fil'll l , according 10 Rult 803 (6), 
Gamblr '.• A/11b<,11w Rules of Evidence. 
U1e upproprinte witness must testify thnt 
the tmn:.cribed Statement in the businc~ 
record: 

(I) is a n:cord of lhru business: 
(2) the wtmcss knows lhe method used 

10 mnl<e such records: 

(3) it wa, the regular/routine practice of 
th~ business to mnke the records: 
and 

(4) the record was made in the ordinary 
course of business or a rcasonoblc 
lime thereafter.• Second. the nbovc• 
liMed procedure for establishing the 
foundation of a business reconl is 
also .et fonh in Rule 44(h) of the 
Alab.,rna Rules of uvil Procedure. 
which rends: 

"Any writing or reconl (medical 
record) ••. made as a memorandum 

or reconl of any act. lr.lDS:ICtion. 
occurrence, or c-·enr sba!J be admissi
ble in evidence ns proof of such net. 
transaction, occurrence. or event, if it 
was made in the regular course of 
any business • ••• rutd it was the regu
lar course of the business ro make 
such mcmor.lJldum or record at the 
time of such :ict . . or within area
sonable time lhcreaf1er. . _. ,. 

Third. the &tnlULOry equivalent 10 Rule 
44(h) and Ruic 803(6) h 1hc Alabama 
Business Record Act, Section 12-21-43. 
C,Jde of Alobomo . A properly nuU1enticn1-
cd business record is ndmisslble in evi
dence when a foundation is established 
by showing: 

I) that the rcconl or writing was made 
as a record of :in IICI. transaction. .. • 

2) the record was mode in the regulnr 
course of business 10 make such • • • 
record at the time of $\tch act .•. or 
a reasonable tlmc thereafter." 

Finally. who is qunlUfod 10 testify 10 

, 

c:.tablish the foundation by din.-ct ltSlimc>
ny? The procedural steps al!o\c. used 10 
create a foundation :ire proven through Lhc 
1c.1imo11y of ~te custodian. a represent• · 
Live of the n!edicnl provider who p1'Cpnrcd 
Ute record (rhe milker). the treating physi
ci,m, or nny employee of the business who 
Clln sa1isfy the required elements of the 
busine>s record exception. a The person 
lestifyina 10 the foundatiotUI f:ICll, docs 
not hll\'c 10 be the JlCfSOD v.1,o prepared 
the utfomintlon. crcnted the record. or 
docun1cn1ed the knowledge first-hnnd, ie) 
th.: dcclamnt or 1ypically in an i,tjury 
cnse, 1he patient's physician. 1ltc Alnoomn 
Supreme Coun ha.< held: 

''The rule (44(h) A.R.Civ.P.) does 
not require that lhe person who made 
the entry be the wilDCSS who lnys the 
founda1ion for the introduction of the 
records tnlO evidence .... Any wit• 
t!CSS who knows the method ul>CII In 
the bu)iness of making rcconls . .. 
nnd knows that ii was the regulnr 
prnctlcc of the business 10 nutkc such 

7;me and ayain, f.be leaders 1n ded.icalion and seru.ice. 
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{Q)im more than half a ccnnu·y 1111der 
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taming their ltWI . Our lnm :1~ ha,-e done jusi 

thaL By h.i1ing Ilic experience and insight 10 

prmide 1ital underwriting solutions. 

We're r:1l1~ 1J1e number one title insurance 

company in Mt\<is.1ippi and Alab.-una, n.-cri1fog 

·uns~ financi;J stability" ratings. Tlt111k 

)'OU for pu11l11g iour faill1 in us. 

• ~OSSISSlPPI VALLEYTI11.£ 
• • •••• INSURANCE COMPANY 

1:J.,,•,..,. ''"- -



T Y 1 T r T 1 T t 
1 

' 
T 
T 

May it Please 
the Palate ... 
~~ 

T 
t 

T 

T 
i ~ 
~~~L r T 
The Volunteer Lawz.ers Programs 

Bench & Bar 
Legally Delicious Recipes T l 

t T T T 1 T t T T 

Order Your Cookbook Today! 

Just in time for the 
holidays ! 

May It Please The 
Palate ... 

the first ever statewide 
Bench and Bar 

cookbook. 

These beautiful books make 
wonderful gifts for your 
staff, your clients and your
self. Not only will you be 
giving a quality cookbook, 
but proceeds fro1n the book 
will help fund Alabaina's 
Volunteer Lawyers Pro
gran1s, which work to pro
vide access to justice for 
Alaba1na 's poorest citizens. 

(Cookbooks are $ 15.00 each plus $2.50 shipping and handling. Make checks 
out to the VLP.) 

Name -- ------------ --- - ---

City -------- State --- Zip - - -- -

Number of Books _____ _ 

Complete the order fonn above and mail with your check to: 
Volm11ee r Lawyers Programs Cook book, P. 0. Box 67 1, Montgomery, AL 36 101 

T II f. \ / , /' H \ \I , 1 L 1 U )' E Ji 385 



rcconls n1 the umc of the event in 
quc.~1ion or within n specified reason
able time ~er is competco1 10 
lny the founwuion by 1estifyiog that 
the cxhibi1 is such • recoro:•u 

Tbercforc. :my employee of lhc business 
can t.estify nnd/or luy lhc foundation for 
admission or tbc evidence. Additionally, 
lnck of personal knowledge (as to the 
truth conlnined In the record) concerning 
the entries in the business record by the 
cn1ranl/cu>1odinn doe.~ no111ITcc1 the 
admissibility of the record. Such lack of 
personal knowledge by the entr:ml/cus10-
dion does ufl'cc1 the weight of the cvi
deocc to be decided by the trier of facL" 
In Ruvrs •1 Ki11g the Alabama Supreme 
Coun held: 

" ••• when nn approprin1c witness ICSti
fies tb:11 a Slllterncnt, which derives 
from n dcclnmnt'£ first-hand knowl
<1dge. in till nu1hc11tic111ed business 
record wns mnde nnd trnnsmiued 10 the 
mnkcr pursuam 10 n routine business 
dmy. tbcu the ,·eeoro can be introduced 
U> f)rove the truth asserted in the sm1e
mcn1 and the m:,kcr's lnck of persoaal 

knowledge of the factJ; rttOrded pres
ents :m issue of cmlibility only.'"' 

But cauuon. the decl,uant or person 
who creatoo the record and/or reporu:d 
the informntion (ic. the physician) to the 
entrant/custodian, mu$! possess personal 
or first-hand knowledge of the inforrna
Lion in the record, or the infom1ation was 
001 received in tl1e regular course of 
business nntl it is hcnrsny." 

Hospital Record 
Exception to Hearsay 

TI,e State of A labnma considers hospi
tal rwords irustworthy" ruid the legisla
llllt codified a statutory procedure allow
ing the introduction of certified copies o( 
original bospiUII records. without having 
10 call to uinl or depose the business 
employee, custodian, or physician 10 

nutbenticnte and/or cslllblish • foundation 
for inlfoduction of the hospillll record.~. 
Section 12-21-5 10 7, Code of Alabama; 
Pick~11 ,•. Smrr. 456 So.2d 330 
(Ala.Crim.App.1982)" Sections 12-21-5 
10 7 provide u pnictlcnl procedure where-

by copies of u p.1ticn1's medic:11 rccoros 
arc udrrutu,d in court proceedings. witbou1 
lhe un~ expense :ind defay in C3II· 
ing the hospitlll custodi:in to lay a founda
tion or pn,dic:uc for ndmissibili1y." 

In pmctic:ll tcrrns, once lhe hospiul 
custodi:m receives the subpoena duces 
tecum. ~ie cusiodir,n must copy ~1e 

p:i1ie.n1's mcdlcnl ,·ccords. as provided in 
Section 12-21-6-7. und ro,ward the certi
fied mcdknl records to the coun's clerk 
for admission "' 1rinl. Once submiucd to 
the court under this srntutory procedure. 
the records nn, considered business 
records' c.~oeption 10 herus:ly, they satisfy 
the st:11u1ory found.i.tiooal requirements of 
S«tion 12·21-13, Code of Alabama, and 
they are odmissiblc in nny swe cowt 
without the additional testimony of the 
cu.stodi:m.• Although the fann below is 
nOl rcquin,d verbatim," in§ 12-21-7 the 
legislature codified n sample cu~1odinn of 
records' ce1tilica1c. ns follows:. 

'111c ccrtil1co1c of tl,c custodian of 
the hospirnl reco,·ds provided for in 
Sections 12-21-5 and 12-21-6 shall 
show lhC 11l1111C of the pnnies lO the 

: C :L\\11~1-JU..,i\~l) 
S< 1 ·1< )()I , ( )i-: L:\\ V 

Novcm ber 14 
21 

December 5 
11 
18 
19 

30-31 

·-·~· ·· 
Continuin g Lega l Education Fall 2003 Seminar s 

Speaking to Win: The Art of Effective Speaking for Lawyers foaturing Steve Stark 
A Day in Discovery: Win Your Case Before Trial featuring James W. McElhaney 

Annual Employment L11w Updnte 
Medical Malpractice 
Civil Litigation Update· Mobile 
Civil Litigation Update • Binningh11m 
Io• Annual CLE By The Hour 

For seminar details. "isit our Web site: h11p:l/c11mbtr/(Jlld.somford.,:d1~ or call 1-800-888-7454 (in Birmingham. call 
726-2391). Brochures are mailed approximately six woe.ks prior to the seminar date. 

s.ttm(twd Univmlty I• • Equ:t.l OJ)ponw,i1y lnstltudon and wclix»hCil u:ppl1c:zn1nns ror cmp1oymcn1 11nd cduca1ion111 prog.nun; flvn, 11U Individuals 
regardlw of rac,-. color, SC)I, a~ di1:1bility or national c,c-~lh.nio origin. 

386 NOV l?MBllR 2003 



I 

c:ise or proceeding :ind the nnme of 
lhc coun to ,.h,ch m:.de, by appropri
ate capuon, and \8id a,nificate shall 
be in ronn in lUl»tancc as follows. 10-

wit: . , hereby cenify ond 
affim1 in wriung thlll I am of __ _ 
HtJspital. d ho<pillll org.,nized or oper
ated pu~uant to or under the lnws of 
Alnbonm., IOC(lled 111 __ , Alabam:i, 
1h01 I nm cus1odion of 1he hospital 
records l)f snid hospi1:1I :111d that the 
within copy uf soid hospitnl records 
nre un exuct. full, true and correct 
copy of ,uid ho..pilnl records pennin
ing 10 . I funher cenify 
that I am fumiliar with and know. and 
knc"' when mode and charged, 
the """'°m.,hlc value and price for the 
variou, chnrges mooe and shown io 
s:ud ltosp,ml records pcnnining to 
____ nnd 1ha1 snid charges arc 
in my judgment Just, rcasonnble and 
proper rutcl in keeping wi1h those gen
erally chorgcd in 1hc coun1y nnd com
munity where sold ho,pi1ul is locmcd. 
All or which I hereby ccnify nnd 
:iffinn on 1hls day or 
__ .20_ ... 
But cuution. mcdlclll record., must still 

be relCVJlll 10 bl! admis.<ible" und the Code 
sections do not llllo,,• the nb\olu1e or cane 
bllUIChc odnussib1l11y or llll hospiml 
records." For coounplc. bcc:luse causalioo 
goes to wcigh1 of the cvidcncc and not to 
1hc ud11ussib1hry or nu1he111ici1y or lhe 
:ictunl rooon!. stnu:.n~nL< in u hospi1al 
record "concerning the cause or m.inner of 
injury. which do 1io1 rofcr 10 dingnosis or 
1rentmen1 i111hc record. nrc inadmissible 
heilrsny."" Sec J.1:11." IV.R,fl .. 628 So. 2d 
894. 897 (Alu.Civ.App. 1993). Punher. 
note ~ml ~IC pany objecting 10 tlic intro
duction of evidence in o rncdicnl record 
concerning "cau.<mion" or manner of injury 
cannot offer n bro.'ld objection but "must 
target sJ>«ijic ponion, or the medic,) 
recoru: OOl''CYCI'. objccuons 10 the mcdicaJ 
r«ORI as n whole urc properly o\'muled"" 

Why is the evidence of" p:iticnt's 
dingnosi~ Md ll'C.1tmcnt :.dmissible under 
the bospilal rcoords cxeep1ion. but evi
dence of cuusailon in 1he records is no1 
admissiblc7111is <1uc.<1ion was answered 
iu Pick~tr ,: SI/Ito 456 So. 2d 330 
(Al:i.Cri111.A11p. 1982). l'it'ktll wns n sex
ual ubuse cnsc where the S1u1e issued • 
subpoena cluccs tccum 10 n hospi1nl 

(under Code <tttions 12-21-5 ct ru.) 
dittcting the ho,.-p11lll to produce tbe vic
tim's hospital record 01 trial. The hospital 
record wa, ,n1roduccd tO prove the vic-
1im cxpcricnet,d 1rnuma as diagnosed by 
the emergency room phy,icinn. The evi
dence of truumn wos 1101 disputed nnd no 
evidence ns 10 cnu~n1ion or ntanner of 
injury will; listed In 1he records. 

The criminal nppc:ils coun held 1ha1 the 
victim's hospirnl record< were admissible 
becuusc Urs1. 1hcy were "1rus1wonhy." 
Second, evidence of this patient's diagno
sis and trc:umcnt were cssen1inlly "docu
moJJary," or in other words, the clinical 
diagnosis or trnumu was undispuled and 
"other mcdlcnl etpcru would not ruwc 
disagreed with the diagnosis." The coun 
lllso he.Id that cross examination of the 
aneodmg physician "ould nOl have shak
en u,c foundnlion of the cvidellCC or 
undcrrnincd its reliability." Third. the hos
p.iu~ record did no1 m~111io11 the defendan1 
or reveal ih:n ihe defondnn1 or anyone else 
c11uscd 1he Injury. 

For an addillonnl example. consider 
Uic...e focL<.1\ person brenks 1heir non dur
ing a cnr collision. Thc physician's "docu
meniary'' diagnosis or n broken :mn would 
generolly 001 be dispu1ed a.< it i~ t-onsid
ered rcliable Md tru<;twoohy. Ho,,'C\'l:r. 
evidence or who or wh:11 caused broken
wm-injury Is "tesllmonitil" evidence in 
n:uure_ The ldlimoninl evidence of causa
tion is not =isten1ly n,li:tble :ind it is 
usually chnllcngcd Therefore. the physi
cirui's 1es1imonial opinion or causaiion can
not be ndn1it1cd without ,worn 1~mony 
und ii is subject 10 cross-c,,caminntion to 
give pany the oppo1tunlly 10 d1hcr eslllb
lish or rcfu1e 1hc actual cause of injury. 
Te_qimoninl evidence is nlso subjec1 to 
cross-cxarninn1ion because evidence or 
causation is frequently subject to "diver
gent vlew3 from odtcr cxpcns" and cross
e.uminolion of the phy<ician muy c:ist 

doubt or ex~ 1he op,nion to odicr expen 
opiniocu thu1 might "shake the foundation 
or lhe record or Wldcnnine its reliability."" 

Probable Cause In A 
Civil Case? 

C111sation Is the third or four element~ of 
proof 1h111 n1us1 be 11t11isfied by a majority 
of cvidcnt-c 10 prove negligence in the civil 
case. ~1 u personal Injury or negligence 

I 

cuse. ii is the plaintiff's burden to prove by 
a majOriry of cvidcnc:c tbru lhe injury com
plniocd or wu cut~ by the defendani's 
negligent act, Ncgligcna, alone does not 

afford n C11u$C or action. "Liability is only 
imposed when ncsli&cnce is the pm,dmate 
cause of injury and tlie natuml and proba
ble consequence of 1hc negligen1 act"" 

n,e 11<:J<I qucs1io,11hm must be answered 
is who is qualified lo 1cstify nncVor give 
their opinion 10 csmblish the cause of an 
inj11ry. F'U'SI. ns o i:cneml proposition. a l:,y 
witness may 1101 tes1iry Ihm one lhing 
c3llicd nllOllter." A "lay opinion as to the 
ultimate issue of proxirnaie cau.sc is not 

admissible evidence."• Thcn,forc, nhhough 
the plaintiff CUI 1.CStify as to cennin manttS 

rel3liog to hi>ihcr injuries and drunagcs." 
lhe plaintiff USW1lly eannoc ICStify as to the 
cause ofhisn1c:r inJun~ 

Medical opinions and conclusions 
require cxpen testimony. "An expcn wit
ness may 1cstlfy 10 1Jic ullima1e issue of 
causn1ion in n ,on net.ion .•. n treating 
physician is co111pc1c111 10 give his opinion 
of 1he cn1t1e of his p:tticni's injuries:"' "If 
the rcquisilc prcdicnte i~ l:1id for 1he 
expen testimony. mid if the expen is duly 
qunlified. he or 5hc cnn give on opinion as 
to the cause of a wound ond its effect_"'' 
In prnctJc:tl terms, this n.-quires tbe plain
tiff's phys,cirui to testify and n,nder the 
opinion thal lhe clicn1's injuries were 
caused by act which Is tiUbscquenUy 
proved tO be negligence. Causation can be 
esmbllshcd 1hroul)h the. u..~imony or a 
physician, n mcdic.11 doc1or. and as the 
Alabama Su11ren1c Coun has recently 
held. a chimpmc1or." 

l'irsl. expert 1cstlmony ns to the proba 
bl~ cu11s• or an injury c.srnblishes the 
necessary mcdicnl cuusnl ion. The issue 
of medical causo1ion must be esinblished 
by probable mther 1hnn possible cause." 
A physician docs not have to testify lbat 
he or she is nb~olutcly cerlllin as 10 the 
cause of nn injury. Moreovct. in a civil 
claim, the plaintiff\ tmditional bordcn of 
proof as 10 cuu,ation is satisfied by a 
mnjnrity (prob:lbility) of 1hc evidence_ 
111c Alabama Supreme Coun stated: 

"the mere possibility that an injury 
could c;,usc n condilion is not sufficient 
10 suppon the burden of proof resting on 
the plaintiff. The 1cs1imony must esrnb
lish a probnbili1y, 001 n mere possibility. 
of such causal connec1io11-'"' 
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01_ ; --'----'------' 
"There is a Jong held myth in the legal 

professioo that the burcleo of proof for 
causation is greater than establishing the 
probabi/iry of the cause. 'Ibis problem is 
compoundccl by the common but vague 
legal u~nn "to a reasonable degree of med
ical cenainty," which confuses physicians 
and lawyers alike and is misleading as to 
the proper burden of proof in a civil case. 
"A reasonable degree of medical cenainty'" 
souncl~ strikingly similar to a defendant's 
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burden of proof in a criminal case or 
"beyond a reasonable doubL'" It also nega
tively implies than the burden of proof in a 
civil case is absolute scientific cen.ainty or 
90%, as opposed to the 50.1 percen1 prob
ability burden of proof required in a civil 
case. In Westen, Ry. of Alo. "· Brown. lhe 
Alabama Supreme Coun addressed the 
confusion and conlim1ed that the term "to 
a reasonable degree of medical cenainty" 
is "an expression of an expert opinion !hat 

I 

the plaintiff's condition was pro/x,bly 
caused by his/her injury."" Note lherefore 
that the ambiguous term. "a reasonable 
degree of medical cenainty'" and the 
'·probability of causation'" both mean 50.1 
perccnl or the probable cause of an injury 
in a civil case." 

Second. a physician's opinion HS 10 cau
sation is not lhnitccl 10 u1e physical exam
ination of lhe patienL ln addition to the 
examination and/or 1es1s. u,e brs~is of the 
physician's opinion of probable causation 
can also be basccl on "statements made by 
u1e patient in the form of a medical histo
ry so long as the facts in u1e history are 
part of the basis of the physician's opinion 
of the nature and extent of the injury."" 
Therefore, 10 establish the probable cause 
and e.ffect of an injury. the physician may 
testify to and base his/her expen opinion 
on the patient's Statements and the 
patient's history of u,e ease." 

Unfonuna1ely. physicians are occasional· 
ly reluctant 10 testify to 1he probable cause 
of a personal injury because 1hcy do nol 
know the complete facts surrounding UIC 
pariem's injury. The expen musl under
stand that "[i]n Alabama an expen is 
allowed to 1cstify whether ccnain facts 
could or wo11/d cause a resulL but J1ot 
whether they ocwally did.'"' The expen 
does not have ro personally witness the act 
that is allegccl to have caused the injury 
and therefore u1e expen cannot testify 1ha1 
lte or she bas personal knowledge that spe· 
cific act ac1ually caused the injury. TI1e 
expen can rely on the parties' facts to 
establish his/her expen opinion as to causa
tion. ·The medical expert's testimony is 1101 
used 10 establish the patient's version of 
facis as the absolute tmth. but in establish
ing an opinion, u1e expen can assume that 
patient's version of facis in lhe palienrs 
history are lrue and taken ,IS m,e. would 
have prolx1bly caused the resulting injury. 

Reasonable Expenses 
And Necessary 
Treatment 

In an injury/negligence claim, a plain
tiff must also prove by a preponderance 
of the evidence that be or she incurred 
damage as a result of a defendant's neg
ligence. With respecl to damages, a 
plaintiff may only recover Lhose "rca· 
sonable and necessary" medic.al 
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expense\ ipcciticall) $hown to have 
rcsuh.cd from trcauncnt made neces""')' 
by 1he negligent 11et of n dcfcnd:mL " 

First, the question of reasonable 
expenses 2nd ncccs!.Ary trcatmeo1 is a 
question of foci bu1 lnitinlly, it is also a 
proceduml 4uC\lion requiring the trinl 
coun judge 10 dc1em1inc whether there is 
sub,rnmiul evidence 10 be submiucd 10 
the 1ricr or fnc1." Second, once evidence 
or rc:"onablc trcl11111en1 nnd necessary 
expenses h ~ubmlncd 10 1hc jury, the 
jury must nlso dc1cnnine by n majoriry 
or the evidence 1h01 1rea1men1 and 
cxpen.'ICS ,-ere rca_,onnblc 311d necessary. 
"Proof of nn nmount upell<IM for med
ical ircatlllUL 0111st include the element 
of rea§()llablene$$ or 1he charge for the 
service mid the nccmily of lrclltmen1. 
Each clemonl b one of fact for the 
jury."" The re:isonubkness nod necessity 
of medical expense$ is a substnntive jury 
ques1ion nnd the jury is not bound to 
awnrd medical expenses merely because 
1hey were inc111Tcd nnd inu'Oduced u1 
1rinl." Therefore. u,c jury or trier of fact 
hn, o twofold duty 10 determine whether 
the dnimcd medlcnl expense~ were rea
sonable and nccc<,ury ,md proximu1ely 
en~ by 1hc defendant', ncgligc.'.ncc.• 

The question of re:aso11:1blc expmses 
and neces.<ary treutmc:nt m® be aoswen:d 
throug)t the opinion ICSlimony of nn expen 
wimes,." HO\\c,-cr. "ht-re the necessity of 
mcdicnl lfflllmcnt i• evident from the 
injury. hke nn unmcdinte Cme'J!"ncy room 
visit following nn occidcoL thc necessity 
of lbe cbnrgc< rnny be admissible without 
cxper1 1cs1imo11y." In /)11i1yla11d lnsura11cc 
Co. I\ ./(lckso11, the Al11bainn Supreme 
Coun dc1c,,ninucl 1he 1n:atiug physician 
''is welt..qunlifi<-'d 10 &i"c ru1 expen opinion 
as 10 whellw:r thc care given 10 a plaimi.ff 
wns ncces"'lry and whc1her the chaiges 
were 'l'nlr nnd rea~nblc.'''- lo 
Do1ry/a11d. the supreme coun :tlso held 
th:u an emergency room physician am 
gl\'c his opinion ru to the reasonableness 
of a hosplml'$ emergency room expenses.'" 

Th save, time and expc.- nnd expedite 
1rinl. p;111ics can ,ubm,1 reqlJClitS for 
admL<sions 10 nppo,ing p:inies 10 foc1ually 
establish the rensonnblcncss of charges or 
1hc ncceJil<ity of 1rca1menl." I I' a pany 
refuses 10 rccog11i1.e the obvious. and ii is 
lmcr proven 1hrough deposition or triru Les· 
1imony 1hn1 1he chllrgcs were iu fact rea-

• 

sonable and the treauncm was necessary. 
the moving party can request the court ta,c 

=ts against the party denying the 
request" The lSSUc o( roa.<onableoess of 
clwgcs ls u.suntly app:ircnl and this issue 
should be resolved prior to trial I am DOI 
aware of a documemed c:nsc where a tre:t1-
ing physici11n 1cs1ilicd 1h01 hlslber charge.< 
were 1101 "n:,l<Onublc" or the p:iliem's 
1remmcn1 wn$ 001 medically "necess.uy." 
Nevenheless. 1he question must be asked, 
answered, und the witnesses' answer must 
be pre.-;en1cd 10 1he trier of foci in order co 
sntisfy the clcmem of dnmnges. 

Stipulation Between 
The Parties 

Prc-1ri:tl stipulo1ions or agrccmcnts on 
the ndmissibilily of evidence save time 
and expenses of the p:tnles and medic:tl 
personnel-w ho ore often inconve
nienced by missing work 10 appear at 
trinl or deposi1ion. Ponies can stipulate 
10 issues of cnusution and ngree 1ha1 
charges were reasonable und medically 
necessary or undispu1ed medical evi
dence is u111he111ic nnd admissible. with
out the fonnality of csrnblishlng a foun
dntion for introduction a1 trial. 

1bc pre-trial conference. as set forth in 
Ru/~ 16 A.R.C.P.. provides the opponuni
ty for litigimts to take action "to obrain 
admissions or fac1 and or documents 
which will D\'Oid unnecessary proof, stlJ>
ulation rcganhng I.he authenticity of doc
uments, nnd ndvru,cc rulings from the 
coun on 1bc ndmis.~ibillty of evidence ... 
and the avoidance of unnecessary proof 
and cumulntlvc evidence."" 

Agrecmcms nnd s1iputu1ions (concern
ing question< or t:,w( made in a pre-trit~ 
order ru,d adminoo in court are binding on 
the panics and ndmi<Sible into evidence." 
Notwi1hs1nnding. ruthough the panies can 
also stipufa1e 10 the issue of proximate 
cousc. the st1pultthon mu.st be consistent 
with 1hc 1es1i111ony ODd evidcncc presented 
31 trial, ns ~ below. 

Verifying 1h.11 chnqics wm: rcasoonble 
and nK:dicnl trc:iuncnt was necessuy will 
not g;itisfy the plnintifrs burden of proving 
proximate cttu.<e in n negligen<:e case. A 
phys[cinn's 1es1imony thut treutmcnl for aa 
injury was medicnlly necessary does not 
prove 1h111 1he injury wus proximmely 
caused by n negtigem uct, See S1rickli11 11 
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EXECUT IVE HUNT fNG 
RETREATS ANO FARMS 

FOR SALE 

IalJ?P991'• CounJy l lga<ICaule Farm 
22S acres, nine $tllll llO<SC bnm. 
bcnu1iful home sllCS, rcnced nnd cross 
fenced. smnl I lnkc. grem ror ca1tle or 
horses. 

Chilton Coynry I JuoJiu& i.llod·Enon 
264 3crc, wi1h tir1tl< home or I lunting 
Lodge. benu1iful hoy lields. fenced and 
orosi rcnttd, creek and timber. Great 
Hunting. 

Clpmbm Ccqn1y Farmlljwung 
l'l611<tts open posture. 1imber, with 
smnll c:ttcl.. Exccllent llunling I.and. 

CtumJ>ea Co11DlY fannlpeyc(onmcn1 
369 acn,5 ne.ir Valley, -'Orne open 
pas1urelnnd. gre,,1 for couk, or hOfSCS, 
some timber, scvcml smnll s1rcoms. 
large creek bordors propony, beautiful 
home shes. Lots of wildlife. 

Au1nugn Coun1v Hunlin& L;ind 
210 ncrcs wllh older house, some 
plon1<d pines, grc:"1 doer nnd turkey 
hundng. 

Ch,hon Coom, 119 acm< .. ;,h 20 IICJC 

toke and house near Jcmison. ll'eal 
hunting and fishing. many home sites 
around lake. 

Elmon; Coumy 53 JICl'CS. mostly 
woocf<d With smoJl )41,;c, barn, lrJctOC, 
nnd equipms'lll. llc:tutiful home sites. 
gren1 for an cxccu1i~ retreat or 
residen1iol dcvcloplncnt 

l;lmon; Coumy 19 ncres wi1h 
brea1l11nklng moo111ain.sldc vicwi;. 
Grcor for rcsiden1lnl dovelopmcnl or 
executive retreat. 

Rondoloh Countv Cmnnu;rciol Lot 
This l ocn, IOI en Hlghw•y431 in 
Roonokc Is Ideal for•• office, 
convenicnoc siorc. or re1ail storc. 

l'oc matt infonna1icn on lhe$e and 
monyodlcr prc,pc,ni<,s, call 

Danny Hester 3341235-0306 
1-888-704-1499 
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Skipper.'' Also. be aware that even where 
there is a pre-trial stipulation between the 
parties as LO the reasonableness of charges 
and necessity of ireaunen~ where the prox
immc cause of an injury is aL issue, lhe 
coun is nm bound by lhe panies' agn,e
nlCnt if il is con1tsry to the evidence dis• 
closed m lrial." ln S1rickli11. even where tbe 
parties stipul:ued 10 "the reasonable med
ical bills an<l necessary treatment of the 
plaintiff." the court or the j ury could reject 
the parties' $tipulation. when "the [facturu] 
question of whe~1er certain medical 
expenses were proximately caused by ~,e 

accident arc clearly :u issue at uial."n • 
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(Ala.Civ.App. 19841 

48. Posey v, McCrey. 594 So. 2d 1S2. 154 (Ala.Civ.App 
1992L 

49. Dairyland lns1R1111Ce Co. v. Jac/(son, 566 SO. 2d 723, 
727 IAla. 1990L 

50. Id. Emecgency room physkians rt11uc1an1 ro re:stify 
abou1 1he reasonableness o1 a hospital's bills must 
be advised <hat d>eir opinion is allowed even though 
they may be unfamiliar "'1th their hospital's ac1ual 
billing prac6ces.. 

51. Rufe 36. A.R.Civ.P. 
62. Rule 54fd); Rule 371•) 4, A.R.Civ.P. 
53. Rule 16/rXJJ&/4). AR.C.P. 
54. Osborne Truck tines. Inc. v. Langsrm. 454 So. 2d 

1317 (Ala. 1984L Warson v. McGM, 348 So. 2d 461 
IAla.1977). 

55. Stftcklin v. Skipper. 545 SO. 2d 56. S7 (Ala.Civ.App. 
1988). 

56. Id. 
S7. Id. The 10$,on of S1itk/m is 1ha1 stipulations concern

Ing questkios of lit'W' are binding, but stipulations 
conceming questions of fact are conditioned on 
ac"1JIMCO by the j\Jry, who is the supreme judge of 
the facts. 

James G. Bodin 
Jame$ G. Bodin is e partner wtltl 
the Mon1oo,nar, lmn Of 
McPhillips. $ili~1111 &Gill, He 
raceiYeda 8.A. lrml Nicidls 
Sla:1e l.Mlver$11V. en MA lrom 
l.otlls1ana lala')'EIHS aA:I blsJ.O. 
hem ..lora S<hool ol 1.4w, 
Faulkner UnMlrsity 

Set alabar as Y9ur Homepage 
Setting alabar as your default homepage is easy! Each time you acoess the Web. 
you' ll be routed to the ASB site. There. you can count on the most up-to·date infor
mation about bar activities and resources. From your 
browser, go to "Tools." then "Internet options' and 
then enter www.alabar.org as your homepage. 

I II f. l / , t fl .\ \1 \ / . r\ \\ ) E ll 39 1 



J. A.ldloay M<:laio 

Ethics of a Lawyer's 
Protection Letters 
Question : 

Docs nn ouon1ey have on e1hienl obligation to honor 
"pro1cction leuers" sent by the nuomey to the creditor,; 
of a cllcm. either a1 lhe client's request or wilh the 
client ·s knowledge and appro"lll. when lhe client ,ub
scqucntly insuucts the attorney not 10 pay the credi
tor,;? 

Answer : 
An nnomey is elhically compelled 10 fulfill commit, 

menlS mnde 10 a client's credhon. pursuant to Rules 
4.1 (a). 8.4(c). l.15(b) and l.2(d) of the Rules of 
Profcuional Conduct. 

Discussion : 
Tl is a frequent occurrence In the legal profession that 

an attoruey will represcm o client who bas a meritori
ous cnuse or action but who has also incurred sub,tan· 
tin! indebtedness. The client may have incurred med· 
ical expe.nses for treatment of the injuries which fonn 
the b;isis of lhe cause of action or the indebtedness 
may be 1hc result of lhe client's inability to worlc due 
10 such irtiuries or it may be that ror some other reason 
tbc client ls unable 10 meet his or her financial obliga
tions. If lhe anticipated recovery on behalf of the client 
would be sufficient 10 pay the client's debts. lhe client 
may ask the attorney to, or agree for the attorney to. 
conlllCt the client's ctedilors and request forbearunce in 
collection efforts in exchange for promise of payment 
upon n:ceipt or settlement or judgmen1 proceeds from 
~1e clicnl 's pending cause of action. Such written com· 
mitmcnts on the pan or the anomey :ire commonly 
referred 10 as "protection letters." 

It sometimes happens thnt upon receipt of the pro
ceeds the cUent will have a change of hean and. 
despite the previous instroclion or authoriiatioo. will 
inStrUct the attorney no1 to pay 1hc client's creditors. 
thus placing 1be n!tomey in ao e1hicnl dilemma. The 
attorney is foced with the choice or either disregarding 
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lhe client's express directive or giving 1hc :rppcnmnce 
or having lied to the client's credilOlll. 

However. the Rules or Professional Conduct provide 
ethical guid:mcc in nddressing this dilemma. Rule 4.l(a). 
for example, provides, in pcninent p.,n. o.~ follows: 

"Rule 4.1 Truthfulness in S1A1cnie111s to 
Others 

ln the course of representing a client n lawyer 
shnll not knowingly: 

{a) Make o false statement or rnmerinl foct or 
law to a lhird pen.on .... " 

Of similar impon i> Rule 8.4{c): 

.. Rule 8.4 Misconduct 

Ii is proressionnl misconduct for a lnwycr to: 

(c) Engage in conduc1 involving dishonesty, 
fraud, dc:«it or misreprcscntntion." 

While in many, if not most instances. prtM~'Clion kt
tas are provided in good fnith. on auomey would be 
guilty of ,,fotnting Rule 4.l{a) and Ruic 8.4Cc) if. at the 
time protection letters were sent, the ouon1cy hnd rea, 
son to believe. nr even $uspec1. thru Ille client did no1 
really intend 10 pay the creditor.' 

Funher guidance Is found in Ruic 1.1 S(b), which 
addresses an attorney's ethical obligations upon receipl 
of funds oc other propctty in which a thrnl per.;on ha, 
nn interest. 

"Ruic 1.1 S Safekeeping Propcny 

Upon receiving funds or other propcny in 
which n client or lhird pen.on hns an interest 
from a source olhcr than the client or the thlrd 
person. a lawyer shall promptly notify the 
client or third person. Except a.( 514ted in this 
Rule or otherwise permitted by law or by 
agreement with 1he client. n lawyer shall 
promptly deliver 10 tl1e clienl or third person 
any fonds or 0 1hcr property thnt 1he dien1 or 



third person is entitled to receive and, upon request by 
lhe clienl or third person, shall promptly render a full 
accounting regarding that propeny." 

h is the opinion of lhe Disciplinary Commission lhat 
an a11orney who has sent a protection letter Lo a client's 
creditor and who is holding in trust, funds to pay the 
creditor. is ethically obligated by the above-quoted 
Rule Lo pay the creditor those funds which the creditor 
"is entitled to receive". 

Perhaps Lhe Rule most relevant to the issues presented here is 
Rule I .2(d). which provides, in pan, as follows: 

"Rule 1.2 Scope of Representation 

(d) A lawyer sball not counsel a client to engage, or 
assist a client, in conduct that the lawyer knows is 
criminal or fraudulent .... " 

ln R0-90-48, the Disciplinary Commission concluded that an 
attorney wbo releases all settlement or judgment proceeds to the 
client, after having told the client's creditors that the proceeds 
would be used to pay the client's debts, has assisted the client in 
a fraudulent act as expressly prohibited by Disciplinary Rule 7-
102(A)(7). which is the verbatim predecessor, under the previ
ous Code of Professional Responsibility. to the above-quoted 
Rule l.2(d). 

However, the Disciplinary Commission is of lhe opinion that 
R0-90-48 is due 10 be modified in one respect. The inquiry of 
tlie attorney requesting that opinion was whether he could ethi-

cally inlerplead the money claimed by a client's creditor when 
the client refused to authorize payment lo the creditor. The 
Disciplinary Commission opined that he could ethically do so. 
The Commission wishes to refine this position funber by hold
ing that money which an. attorney has promised 10 pay creditors 
should not be interpled unless there is a dispute between the 
client and the creditor as to existence of the debt, the amount of 
lhe debt or the reasonableness of the debt. Accordingly. R0-90-
48 is hereby modified in accordance with this opinion. 

In summation. il is the opinion of the Disciplinary 
Commission th.at the Rules of Professional Conduct ethically 
preclude an attorney from failing or refusing to honor his com
mitment to pay a client's credil-Ors. The auomey is ethically obLi
gaLed to fulfill his commitment and pay the creditors. despite lhe 
client's insistence that he not do so. However, this ethical obliga
tion exists only where the debt, and the amount thereof, is rea
sonable and undisputed. If there is a legitimate question concern
ing the debt, or tlie amount of the debt, the attorney should inter
plead the disputed funds and let the court reach a determination 
regarding the creditor's claim. [R0-2003-02] • 

ENDNOTES 
l. This predicament can be avoided by obtaining from lhe cli-ent written authorization 

to pay credhors. Such authorization should include language to the effect that the 
creditor acknow!edges lhat the authoriiation is Irrevocable and the client under· 
stands that. when the anomey ha$ made a commitment to pay the creditor pt1suant 
to that authorization.the attorney is ethicalfy obligated to do so. regardles.s of 
whether the client's prere~nce in the matter may cllange. This language may be 
included In the auornev·s employmen1 contrac1 with the client 
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iii' I nm looking forward 10 an(lthcr fun and exciting 

year with the Alabama Young Lawyers' Section . 
This pns1 year, we had great anendance nl our 

SandesLin Seminar (held on the third weekend in May 
every year}. TI1e speakers, as usual. did a phenomenal 
job and I believe all parlicipan1s were well fed and 
well en1enained. None of this would have been possi
ble wi1hou1 the generous support of our sponsors. 
Thank you 10 the following sponsors for helping the 
YLS wilh the Sande~lin meetiJ1g: 

Beasley, Allen, Crow, Methvin. Portis & Miles, 
P.C., Montgomery, sponsor for breakfasts and breaks. 

Taylor, Martio & Hedge, P.C .. Mobile. sponsor for 
Friday's golf 1oumame111. 

Hare , Wynn , Newell & Newton, L.L.P .. 
Birmingham, sponsor for Friday's beach pariy. 

Foshee & Turner, Court Reporters. sponsor for 
Saturday's beach party. 

General Sponsors: 
Alford. Clausen & McDonald, Mobile 

Annbrcch1 Jackson. LLP, Mobile 

Adams & Reese/Lange Simpson, LLP, Binninghnm 

Bainbridge, Mims. Rogers & Smith, LLP. 
Birmingham 

Balch & Bingham. LLP, Bim1ingh:un 

Baxley, Dillard, Dauphin & McKnight, Birmingham 

Bensley. Allen, Crow. Methvin, Portis & Miles, PC. 
Montgomery 

Berkowitz, Lcll<ovi1s, lsom & Kushner. Binningham 

Br-•dley Arant Rose & While, LLP, Bimiingham 

Burr & Fonnan, LLP, Bim1ingham 

394 NOVEMBER 2003 

~··-~ 

.. '··I 
Stua~ Y. l.lJckie 

Cabaniss. Johnston. Gardner. Dumas & O'Neal. 
Binniogham/Mobile 

Christian & Small. LLP. Birmingham 

Cory. Watson. Crowder & DeGaris, PC, Binningham 

Diamond. Ha~ser. Frost & Luckie, Mobile 

Emond. Vines, Gorham & Waldrep. PC, Bim1ingham 

The Finkbonner Law Firm, LLC. Mobi]e 

Foshee & Tumer Coun Reporters 

Friedman, Lenk & Bloom, PC. Binnlngham 

Gardner. Mjddlcbrooks, Gibbons, Kittrell & Olsen, 
PC. Mobile 

Garrison, Scott, Gamble & Rosenthal. PC, 
Birmingham 

Henderson & Associates Court Reporters, Mobile 

Hare. Wynn. Newell & Newton, LLP. Birmingham 

Heninger & Burge. LLP, Birmingham 

Jinks. Daniel & Crow, LLC. Union Springs 

Johnston, Bnnon, Proctor & Powell. LLP, 
Birmingham 

Law Office of Archie Lamb. Binningham 

Lanier, Ford, Shaver & Payne, PC, Huntsville 

Lightfoot, Fr:.mklin & White. LLC. Birmingham 

Lloyd. Gray & Whitehead, PC, Bim,ingham 

Luther, Oldenburg & Rainey, PC, Mobile 

Maynard, Cooper & Gale, Binningbam 

McCallum Law Firm, LLC, Binningham 

McCallum & Methvin, PC. Bimtingham 

McDowell, Knight, Roedcler & Sledge. Mobile 



McKenzie, Taylor & Zarw ur, Pensacola 

Owens & Millsaps, LLP. Tuscaloosa 

Pittman, Hooks, Duuon, Kirby & Hellums, PC, Birmingham 

Prince Patterson Law Fim1, Tuscaloosa 

Sirote & Pennuu, Birmingham 

Smith, Spire.~ & Peddy, PC, Birmingham 

Taylor, Manino & Hedge, PC. Mobile 

Taylor & Taylor. Bim1ingham 

Vickers. Riis, Murray & Curran. LLC. Mobile 

Walston, Wells, Anderson & Bains, LLP, Birmingham 

Watson, Jimmerson, Givhan, Manin & McKi,mey. PC. 
Huntsville 

White, Dunn & Booker, Bim1ingham 

Yearout & Traylor. PC, Birmingham 

The Young Lawyers' Section deeply appreciates everyone's 
involvement in and suppon of the Sandestin Seminar. 

This year also marks our second annual Iron Bowl CLE, 10 be 
held November 21st, the day before the Iron Bowl, at Jones 
School of Law in Montgomery. Confinned speakers include 
Judge Sharo n Yates, presiding judge of the Alabama Coun of 
Civil Appeals, and Jud ge Terry Bozeman , district court judge 
of Lowndes County. This promises to be another great and edu
cational event sponsored by the YLS. If you have any questions 
about the Iron Bowl CLE, please contact Jimbo Terrell or 
Anna Katherine Bowman. 

Executive Conm1ittee Members of the Alabama YLS this 
year are: 

Brannon J. Buck, pre.~iden1-elec1, Birmingham 

Christy D. Crow, secretary, Union Springs 

Roman Shaul, treasurer, Montgomery 

Robert G. Methvin, Jr., immediate past president 

Nolan Awbrey. Binningham 

Roben Baily, 11. HUJllsville 

Rohen Baule, Birmingham 

LaBarron Boone, Montgomery 

Benjamin Bowden, Anda.lusia 

Anna Katherine Bowman, Birmingham 

Bryan Cigelske, Mobile 

Paul DeMarco, Binningham 

Suzanne Dorsett, Huntsville 

Charles Fleming, Jr., Bim1ingham 

James F. Hughey. ill. Birmingham 

Clay A. Lanham, Mobile 

Patrick McCalman, Andalusia 

Craig Martin, Mobile 

George R. Parker, Montgomery 

James Pinman, Daphne 

Robin Rolison, Mobile 

Christopher Sanspree, Montgomery 

Joel Smith, Eufaula 

Mauhew Stephens. Birmingham 

Norman Stockman, Mobile 

James M. Terrell. Birmingham 

Kimberly Walker, Mobile 

Harlan Winn, Birmingham 

Tucker Yance. Mobile 

Throughout the year I will keep you up to date on our numer
ous projects, such as the Admissions Ceremonies, the Minority 
Pre-Law Conference, FEMA Response Project and, of course, 
the Sandestin Seminar. We look forward to the challenges and 
hard work (along with the fun) that these projects provide. • 

Stuart Y. Luckie is a partn er in the firm or Diamond, 
Hasser, Frost & Luckie. 
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Notice is hereby given 10 Melvin Lnmar Bailey. 
who practiced law in lJpper Marlboro. Maryland 
and whose whereabouts are unknown. that pur
suant 10 an order to show cause of ~1e 

Disciplinary Commission of the Alabama State 
Bar. dated April 14. 2003, he has 60 days from 
the dare of this publication (November 15, 2003) 
to come into compliance with the Mandatory 
Continuing Legal Education requirements for 
2002. Noncompliance with the MCLE require
ments shall result in a suspension of his license. 
fCLE No. 03-82] 

• N"otice is hereby given tO Kimberly M. 
Neighbors Carey. who practiced law in Mobile. 
Alabama and whose whereabouts are unknown. 
that pursuant to an order to show cause of the 
Disciplinary Commission of the Alabama State 
Bar, dared April 14. 2003. she has 60 days from 
the date of this publicmion (November 15, 2003) 
10 come into compliance with the Mandatory 
Continuing Legal &lucacion requirements for 
2002. Noncompliance with U,e MCLE require
ments shall result in a suspension of her license. 
[CLE No. 03-83) 

Notice is hereby given io Roy Lajuan D:mcybey. 
who practiced Jaw in Birmingham, Alabama and 
whqse wherenbouls are unl."llown, that pursuant to 
an order 10 show cause of the Disciplinary 
Commission of the Alabama State Bar, dnlcd June 
I 0. 2003. he has 60 clays from the date of this 
p,lblication (November 15. 2003) to come imo 
compliance with the Manda1ory Continuing Legal 
Education requirements for 2002. Noncompliance 
with the MCLE requirements shall result in a sus
pension of her license. [CLE No. 03-J IL] 

• Notice is hereby given to Adam Dani el 
Danneman, who prncticed law in Birmingham, 
Alabama and whose wherenbotll~ are unknown. 
lba1 pursuant to an order 10 show cause of the 
Pisciplinary Commission of the Alabama S1a1c 
Bar. dared May I, 2003. he bas 60 days from the 
date of this publication (November 15. 2003) 10 

come into complinnce with the Mandatory Client 
Security Fund Asse.~sment Fee requirement for 
2003. Noncompliance with U1e Client Security 
Fund Assessment Fee requicement shall result in a 
suspension of his license. [CLB No. 03-17J 

The software des igned by 
lawyers for lawyers 

We ca n make your 
child support and unconteste d 
divorce cases as easy as 1 ... 2 ... 3 ... 

1. Enter the Case Information 
2. Print the Documents 
3. File with the Court 

Chi ld Support In Ala,bllm.a 2.0 (;tH1 .. ! 

• cs-4 7 • Oiild ~ lnlOffflllllOn Shee ! 
. cs-., • o,;"'- OOligallooa 
• cs,.q • C,,lld SUPPO« Gwdeltlet 

. C6-43.c,;"'s-"""'""'°""""""" 
• CUROCty All5dM 
• W i~ \V .it,~ Otw,i 
• Aner,rag• Aeoon 

Uncotttasted Divorce In Alab.arN: 2.0 c;, .. l ... : 
• Corti!~ ol l)lvofc. 
• cs .. ,t. Chllcl SWport Mf<lm'laMin Shee! 
• CS-41 • or,a S..poort Ollftoa-
• C~2 • Ct*I SUP9C)l1 GllklelllMI~ 
• CS...3 • en.Id ~ Nollco QII Comt,l i.nc;. 
• Cu"O!tt AfticMvll 
• Wage Wflntdcling Ordor 

,lel,i,,JA-1,H -~ ~11 
Complll nl b Cwotot. Slif.1tmenl 01 Non-Aepreten led Pa/Ty. ~ •M 
Yl.olver OI DelenCIMt. Ot~ Doposillon , Tfl lll'Tll;wri ol Al ll)Cltl, ~ni;ion 
A.grocl"*"- V~ N;Jreemonl . and Oecroe OIi 0/vocc,e 

Ready to save time and money? 
Unconte sted Divorce In Alabama 2 .0 ....... $595 
Child Support in Alab ama 2.0 ........ .......... $195 
Both produels lnelude our Rule 32 Ch.lid Suppotl Calcula lot tree! 

Give OwdtCase a try• To get a free 
oemo CD·ROM call 

o handle a l!emenctoo• nurtobot o1 Unoon1Htid d1voteoa Irk! ttre" abfu 

334-244 -2983 
BATI AGLIA LAW OFFICE 
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Disability Inactive 
• Gumcrsville anomey Robert Carey Mann was U'flllsferrcd to 

disability inactive status pursuant to Rule 27(c), Alabama Rules 
of Discipli11ary Procedure, effective lune 19. 2003. [Rule 27(c); 
Pet No. 03-02] 

Reinstatements 
The Disciplinary Board, Panel V, upon reviewing the petition 
for reinstatement of Deephaven. Minnesota lawyer Joan 
McLendon Budd ordered that Budd be reinstated to the prac
tice of law in the State of Alabama, without the necessity of a 
hearing, effective August 13, 2003. Budd was suspended on 
December 6. 1999 for non-compliance with MCLE. [Pct No. 
03-06! 

• The Disciplinary Board, Panel V, ordered that former 
Binningham attorney Whitmer A. Thomas be reinstated to the 
practice ofl aw in the State of Alabama, with certain conditions, 
effective June 17, 2003. Thomas was issued a five-year suspen
sion on March 13, 1998. The Board's order. dated June 19, 
2003, was adopted by the Alabama Supreme Court on July 3. 
2003. [Pet No. 03-03] 

Suspensions 
Effective August 8, 2003. attorney Davis Duane Carr , of 
Glenview, IUinois, has been suspended from the practice of law 
in the State of Alabama for noncompliance with the 2002 
Mandatory Continuing Legal Education requirements of the 
Alat>ama State Bar. [CLE No. 03-07) 

On March 7. 2003. the Supreme Coun of Alaban1a adopted the 
f'ebruary 7, 2003. order entered by the Disciplinary Board, 
Panel IV, accepting the ccnditional guilty plea entered by 
Montgomery auomey Kenneth Talvin Hemphill. This suspen
sion was the result of the following four bar complaints. 
[Hemphill bas been suspended since February 18, 2001.J 

In ASB No. Ol-41(A), the complainant hired Hemphill to repre
sent her and her ccmpany in a civil lawsuit. The complainant 
was the defendant in connection with a "slip and fall" injury. On 
or about June 3, 1999, at the direction of Hemphill, 10 settle the 
lawsuit. the ccmplainant gave him a check in the runowtt of 
$4,700 payable 10 his tmst acccunt. 'Ibis check was deposited 
into Hemphill's trust account on that same date. Later, the com
plainat1t requested documentation of the settlement of her law
suit. Hemphill produced a ccpy of a case action summary show
ing that the lawsuit had been dismissed August 4. 1999. (The 
case action summary also shows the case was initially seuled on 
January 5. 1999.) Hemphill's trust account records did not con
tain any checks made payable to the plaintiff or her attorney. In 
another mauer, on or about July 12, 1999. the ccmplainant gave 
Hemphill a check for $8,800 payable 10 his trust account. 
Hemphill was to use this money to negotiate a settlement witl1 
the tRS in regard to a $ 17 .727 .63 tax liability owed by the 
complainant. The check was deposited into Hemphill's trust 
account on July 13. 1999. Hemphill did not negotiate with the 
IRS on the complainant's behalf, and never paid the JRS any 
money on the complainant's behalf. On October 2, 2000. the 
complainrutt received a "Reminder of Overdue Tax" from the 
(RS. With interest on late payment. the total amoum owed 
had increased 10 $21,395.60. Hemphill's trust account records 

did not show any check payable to the CRS on behalf of the 
complainant. Hemphil.l misappropriat.ed the complainant 
funds to his own use or 10 the use of other persons, and there
by violated rules l.15(a), l.15(b), 8.4(c) and (g), Alabama 
Rules of Professional Co11d11ct. 

In ASB No. Ol-152(A), on or about March 4, 1998, the com
plainant remined Hemphill to represent her with her divorce and 
pai d him a fee of $364. Although the complainant was unable 10 

locate her husband for service. she a.sked Hemphill to complete 
the divorce by whatever means necessary and agreed 10 pay any 
additional costs and fees. Hemphill would noL respond 10 tele
phone calls or ccrrespondence from the complainant. Ou 
January 3, 2001, the complainant requested a refund because of 
Hemphill's neglect ru1d his failure 10 communicate with her 
about her legal matter. Despite tl1ree leners from the Office of 
General Counsel, Hemphill failed or refused to respond. 
Hemphill was guilty of violating niles 1.3. l.4(a), I.S{a), 8.1 (b). 
and 8.4(g). Alabama Rules of Professional Co1uluc1. 

In ASB No. Ol- 164(A), Household Finance Corporation of 
Alabama (Household) was the owner of some real property 
located in Prattville. Alabama. Household acquil'ed title through 
an earlier mortgage foreclosure. A buyer negotiated to purchase 
the property from Household. The buyer obtained mortgage 
financing from Lincoln Mongage, LLC. 

Hemphill was the auomey for the buyer and tl1e lender, Lincoln 
Mongage, at the closing of the sale. The real estate transaction 

ALABAMA LAWYER 
Assistance Program 
Are you watchin g someone you care about 

self-destructing becaus e of alcohol or drugs ? 

Are. they telling you they have it under control? 

They don't. 
telling you they can handle it? ---They can't. 

Maybe they're telling you it's none of your business. 

It is. 

1"6i~lll¥<POl!Jl!':so" with alcoholism, at least five other lives are 
negativelyaff~ by die problem drinking. The Alabama lawyer 
Asslswia, ~ ls available to ~ P members of the legal pro
fess who suffer from cohol or drug dependencies. 
nlormation and assistanCe is also availi!6le forthe.spooses, family 

= bers ~ olllce 513ft' °' such members. A1,AP Is committed 
ID developing a greater awareness and understanding of this ill
ness wi!hln the legal professiOI>. II you or someone you know 
needs help c:all Jeanne Marie Leslie (l>J.Af' di~r ) at (334) 834-
7516 (a confidential direct line) or 24-hour page at (334) 224-
6920. All c:alls are confidential. 
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was closed by Hemphill on November 3. 2000. The purchase 
price was $79,()()(). Household was to receive proceeds in the 
amount o( $76,492.60. in return for a deed 10 the propcny. 
Household de<:ded lhc propeny to lhc buyer. Hemphill issued 
a won!IIC$s check ror $7(',,492.60 from bis tros1 account. 
Household made sc,1eral demands that Hemphill pay 0\1'r the 
sale proceeds. bu1 he failed to do so. Hemphill did not pro
vide a wriuen rcspon.o;e to lhc Office of Gencrnl Counsel 
rcgurdlng 1he complaint Household filed suit ngain,t 
Hemphill. 1he buyer nnd Llncoln Mongage. A defouh judg
mem was obmined ogain<I Hemphill. Defaults agalns1 1he 
01her defcndan1s were ,ct aside. Hemphill wus guihy of vio
ln1ing rule~ I.IS(n). I.IS(b). I.IS(d), 8. l(b), 8.4(b), und 
8.4(g). Alaba111111111/t., of Professio11al Cond11ct. 

In ASB No. 01- 19S(A). Hemphill filed a Ch(1p1er 13 
Bank:rup1cy for 1he complainant in 199'.l and failed 10 proper
ly address lhe i•~ues of her unpaid student loans. Aflcr being 
notified about the problem wilh her studenl loan. 1he com· 
phunanl auempred 10 conmc1 Hemphill ror o.~istnncc in 
:lddrcssina lhi, problem. Hemphill fuiled 10 !Ake any action. 
The ln1cm:1l Revenue Service wilhheld two consccu1i,-e 
years· tax rcfu11d ch«ks due the complainaoJ 10 apply 10 the 
unpaid lo.in. Ocspi1e three teuers from lhe Office of General 
Coun.sel. Hemphill did no1 provide a wriuen rcspoMe. 
Hemphill wus guihy of violating rules 1.3, I A(a) and 8.1 (b). 
Alabomn R11/t,, ,,J Professional Co11d11c1. 

Hemphill cmcrcd n pie., ol' guil1y 10 lhc :dlcgmlon~ in 1he rormnl 
charges filed In ASB nos. Ol-4l(A) and Ol-164(A), and ucccp1-
ed u four-yelll' suspension as concurrent discipline in u torn! of 

four compluints. Ocfauhs had nlrc:uly been cnu,red in ASB aos. 
01- 152(A) and Ol-195(A). (ASB rl0$. 01-4 l(A). 01-152 (A). 
01-164 (A) ond 01- 195 (A)J 

• Effccth-c August. 8. 2003, nuomcy Rohen Carey Munn of 
Guntersville. Alabama wus suspended from the pr.,c1icc of law 
in the Slllle of Abbama for noocomptfanc,, wilh lhc 2002 
Mandntory Continuing Legit) Eduenuon requirements of lhe 
Alabama S1nte Bar. (CLE No. 03-411 

• On July 10. 2003. lhe Dis<:tphn:uy Commission of lhe Alabama 
S1n1e Bar ordered, pun;uunt to Ruic 20(u), Ala/XJma Rules of 
Disdpli,wry Procetlurt', d1n1 S)'lncaugn nuorncy Mk hnel 
Anlhony Givens be summarily suspended f'rom 1he practice of 
law in !he Staie of Alabama. The order or the Disciplinnry 
Commission was based on a petition filed by 1he Office of 
Gcoernl Counsel evidenciog Giver,s's luck or response to the bar 
regnrding disciplinury mruu,r,1. The nnmrc of Givens's conduct 
rcpresenred a lhrcat to hi5 prcSCnl cli~nts, as well as to the mem
bers of the public ru brgc who ore po1cn1i,d clients.. 

On July 28, 2003. a hearing wa.\ held before Discipliruuy 
Board. Panel V, ~uan1 10 Givcn.fs "l'c1ition for Dissolution or 
Arncndmcni of lruerim Suspcn.<ian or Summary Suspension." 
Gi,'CDS entered a "Cotlditional Gui11y Plea" 10 all pending com
plaints pending with 1hc b:U'. The Disciplinary Boord ordered 
U1ru Givens roocive a one-ycur suspension from lhe practice of 
law In Alabama. the imposllion of which will be suspended and 
held in nbe)'llnce pending a 1wo-yc:!ll' prob:1tioni1ry period, with 
special conditions. !Ruic 20 (n) Pct Ilion 03-07, ASB nos. 01-
304(A). 02-129(A). 03-17(A). 03-l 13(A), ond 03- 171(A)] • 

America's Best-Selling Corporate and UC Outfits 
For discriminating clients. we offer a lull selection of outfits. 

Have you visited 
the ASB's Web 

site Lately? A daSlt al a greal pnce. 
Handsu,dy lttllSllOll 11124K 
II* U1m. Ille tJlacl( W1)1 binder 

• • and sll!) case 1111 constructed 10 
last fo, years 

s599s Black Beauty-

Blumberg~cels.!.g,r• 
800 LAW MART 800 529·&278 
F11:IQO&GMCl11 -
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International Conference 
an Addictions 

For Legal, Medical and Law Enforcement Professionals 
(Approved for CLE credits) 

Dates: March 6th and 7th, 2004 

Place: Birmingham Civic Center, Birmingham , Alabama 

SPEAKERS INCLUDE: 

Dr. Andrea Barthwe ll, MD, FA.SAM: Deputy Direc tor, White House Office of National Drug Control Policy 

Douglas Cook, MD: Palmello Addiction Recovery Center 

Timoth y J. Sweeney, Esq .: Staff Auorney, Heallhcare Connection of Tampa , Florida 

J eann e Marie Lesli e, RN, M.ED: Director , Alabama Lawyer Assistance Program, Alabama Stale Bar 

Anthony McLa in, Esq. : General Counsel, Alabama State Bar 

Judg e Robert L. Childers : Tennessee Lawyer Assistance Program 

For More Information call Char Jones at 334-262-1629 

or register online at www.cosa11cadd.org. 

To pre-register, fill out the information requ ested below. A brochur e with 

a complete agenda, costs and additional information will be mailed to you. 

Name. _____________ Professional Title------ --------

Address _____________ City ______ _ State _ Zip _____ _ 

Telephone(,___., _____________ E-mail -------- ------

COSA-NCADD 

100 Commerce Street, Suite 800 

Montgomery, AL 36104 

Sponsored by the Council on Substance Abuse-NCADD 
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RATES 
Members: Two free listings ol 50 words or less per bar member per calendar year EXCEPT for "posi1ion wanted" or "poshion 
offered" listings-$35 per insenion of SO words or less. $.SO per additional word: 
Nonmembers: $35 per msenion al SO words or less. S.50 per add1tional word. Classified copy and paymem must be received 
according 10 the following publishing sche<fulo. 
Sep1ember 2003 issue-deadline July 3rd. 2003; November 2003 issue-deadlfne September 5th, 2003; January 2004 issue
deadline November 3rd. 2003. NO deadline extensions will be made. 
Send classified copy and payment payable to The Alabama Lawyer Classifieds. c/o Kimberly Barnhart. P.O. Box 4156. 
Montgomery, AL 36101. 

Services 
• REAL ESTATE EXECUTIVE: Dtoter 1Dt 3S years. SU11HPP,Oved 

ieachor for 35 yea,s: mongage QOmpa,1y IWICUIJVe fot 12 years: 
licensed home inspecto, for S1a1e of Alabama. author of real 
ostole texts. wrote. directed. produced over 300 vidoo/aod10 
1rainlng tapes. Resume and fee schedule on reques1 Oon W. 
W,lliams. Sr., 1509 Shades Cras1 Road, Birmingham 35226. 
Phono (205) 979-3893. 

Areas of Expertise 
All aspects of Homicide 
Wrongful Death 
Serious Bodily Injury 

Accident 
Medical Malpractice 
Pain & Suffering 

Experienced, licensed physician 
with over 20 years 

of service in the field 

JAMES WEINER, M.D . 
Forensic Pathology of SE U.S., Inc. 

2000 Via Venice 
Punta Gorda, FL 33950 

941-833-8360 
400 NOV8M8ER ?003 

• TRAffiC ACCIDENT RECONSTRUCTION: I have f9COllS1JIJCled 
iwer 3,(D) tramc accidenu In 23 1U11es on highways, stl!ets and 
railroads invoMng uucks. vans. cars. pedesu111ns. trams. and 
farm 1mplemenas Computei.gen(lfeted d1aw1ngs ere prepared to 
illustrate my opinions. Over 30 yeais· axparlence In 1econsuoct
lng accidents. Board•conlfied by ACTAR Con1ac1 John t Bales. 
ioll-froo, ot 18001299·5950. 

• HANDWRmNG EXPERT/FORENSIC DOCUMENT 
EXAMINER: ASfDE certified, fonne,Jy chief, Owstioned 
Documents OIV1S1on. U.S. Atrny C,imlnal ln..-es1lgation Lab<Jratory. 
Americafl Soc1e1Y of Ouesttoned Oocumen1 Examtnm American 
Ar:mrrf of mns,c Sciences. CIYII and cnm111al ases accepted. 
Farrell Shiver. ShNet & Nelsal IJoaJmem lnvesllQillim 
l.abnto,y , 1003 Lille R,clgl Dr1YI. Woodstott. Georgia 30189 
Phone (7711) 517-&lm 

• BRIEF WRITING/LEGAL RESEARCH: Fonnet staff attorney on 
the Alabama Coull of Civil Appeals prov1de1 bnef wriling se,vic. 
es, as well as legal re,earch on any legal Issue. Call Bert Allen at 
(205) 941-0356 or sand e-malf to o//JqnS1Jl/onfl'tahoo.com. 

• ENGINEERING/CONSTRUCTION EXPERTS: Drainage. stJut· 
rural. mechanical, roofing, olectrlcal, process chemical, ElfS 
(swccol. mold and mildew, HVAC fo1 residential housing, indusui
ar and chemical facllnles. plpollnu. COtnJ)leS.Sor SUltions. co,n, 
mercial butldings. and port suuctures. Blas11ng damage assess, 
menL Provide expert cons111Jct1on claims and dispute analysis. 
l'T1Jvide tofflllUli!f arumallOll of structural belt.Mor undef loads. 
&penenced teS11fy1ng expens wnh ,_ and Cledenuals. 
~ eiig•iee.•111 and conuac10t licellses lnAJatemaand 
Louisiana Contact Hal K. Cain. Mobile. Phone 12Sll 661-2li05. 
E-mail ha/kuJIIOaol corn. Web ate .....w./llta,n.Q>n. 

• DOCUMENT EXAMINER: Exarnlna\lon ot questioned doQJ. 

me11ts. Certlfled forensic halldwnllng and document examinet 
Thirty-sewn years' experience In oil f0<ensic document problems. 
Rlrme!ly. oluer quest,onad document ana1ys1, USA Criminal 
Investigation laboratories. Diplomata (certlfled)-AOfDE. Member. 
ASODE; IA!, SAOFE. NACOL Rosu1ne and fee schedule upon 
request. Mans Mayer Gldlon. 218 Monymont Drive, Augusta, 
Georgia 30907. Phone (706) 8604267. 



• PRIORITY SERVICE Of PROCESS, INVESTI
GATIONS & SURVEILLANCE: Within 100-mile 
radius or Mobile. Over 6,000 court documents 
(or hand-<leliVllred mail) personally served. Ove, 
1,500 irlVllstigations and surveillance cases 
completed. Bachus & Associates. P.O. Box 
180066, Mobile 36618--0066. Phone (251) 649-
4969 (licensed end bonded). 

• STANDARD Of CARE EXPERT WITNESS: 
Developmental disabilities/mental 
retardation/SPecial education/mental 
health/nursing home and hosp1tal standard of 
care. &pert wimess services Jl(Ovided related IO 
standa1d of care issues in health and human 
service agencies. Contatt William A. Lybarger, 
Ph.D. at (620) 221-6415. tl'(barge@o(ahoo.oom or 
www. IOIT)'lyl>Brger.oom. 

• INSURANCE, EXPERT WITNESS: Forty years· 
experience, including 24 years' risk-manage
ment insurance consulting. Pre-filing evaluation, 
deposition. testimony. Policy coverage, capti\llls, 
excess. deduc1ibles. self insurance. agency and 
dl1ec1 experience. Fee-only property loss assis· 
lance. bidding, exposure, policy review. 
Worl<ers· compensa1lon audil modification 
review. Contac1 Douglas F. Miller. member 
SRMC, at (800) 462-5602. (205) 995-0002 
(Birmingham) or e-mail etim@speedfacuxy.net. 

• DOCUMENT EXAMINATIONS: Board certified 
handwriting and document examiner. over 20 
years· experience: testified in state and federal 
courts. Retired senior document examiner 
Alabama OepL or Forensic Sciences. Member. 
American Academy Forensic Sciences; 
Southeaslem Assn Forensic Document 
Examiners; American Socie1y Ouestioried 
Document Examiners I provisional). Richard A 
Reper. 7956 Vaughn Road, #141, Montgomery 
36116. Phone (334) 356-7856. Fax (334) 260-
2552. E-mail richroper@aolcom. 

• MEDICAL EXPERT WITNESS: 2.000 Medical 
Ma!Jl(actice Expoo Witnesses. all specialties, flat 
rale referrals. Your satisfaction guaranteed. Or 
choose a powerful case analysis by veteran MO 
specialists, for a low flat fee. Contact Med-Mal 
EXPERTS. Inc. at www.medmalEXPERTS.com or 
(888) 521-3601. 

• ODRO DRAFTING: OORQ Problems? Orafling 
for ERISA, military, federal and state govern
ment positions. fixed fee of S535 [blllable to 
your client as a disbursement) includes all cor
respondence with plan and revisions. Pension 
valuations and expert testimony for divorce and 
malprac1ice cases. All work done by experi· 
enced OORO attorney. Full background at 
1w1w.qdroso/utions.ne1. OORO Solutions, Inc,, 
2914 Professional Parkway, Augusta. Georgia 
30907. Phone 1800) 813-3716 for free brochure. 

• INJURY EXPERT WITNESS: Medical aspects 
or Injury, including neuromuscular skeletal con
ditions and spinal mechanics. Board<:ertified 
chirop,actor. Diplomate. American Board ol 

ChirOt)ractic Consultants. Twenty-eight years' 
experience. Second opinions. impairment rat
ings, functional capacily evaluations, independ· 
ent examinations, review of records. Contact 01. 
John Cabral. DC. OABCC, 201 Windsor Drive. 
Birmingham 35209. Phone (205) 871-2205. 

• FORESTRY EXPERT WITNESS: Twenty-seven 
years· experience in consul1ing fomstry. 
Trespass cul fire damage and Insect-and 
weathe«elated damage for tax purposes. 
Registered forester in Alabama and Georgia. 
Sociely of American Foresters. Certified 
Forestel Contact Bruce N. Eason, BNE 
Management Services. Phone (334) 864-9357 or 
e-mail gldfng8f@quixnet.ne1. 

unit, Minnesota state P.0.S.T.. c0<porate se<uri· 
ty, real estate, insU<ance. police and correc-
1ions. P\Jblished author, peer awards. board 
appointmenrs. Board-certified Jl(olessional crim
inologisl police/security specialisl police/secu
r,1y trainer and supervisor. Contacl John 
Lombardi, Ph.D .. MBA, at (800) 628-3496. 
Montgomery, www.securiryrregligence.com. 

• SECURITY EXPERT: Acts ot Violence, Premises 
liability, Security Negligence Consulting E,cpert. 
Rape. murder. assaull robbery, kidnapping, 
workplace violence. Extensi\lll experience in 
case analysis, reports, couruoom/deposition 
testimony. Policy, supervision. !raining, hiring, 
firing-retention-firing, security surveys. notice. 
foreseeability. data collec1ioo & analysis, geo
graphical Jl(ofiling, coo1ract & proprietary secu
rity guards/off-duty police. Former direct0< of 
Florida police academy, Illinois state violence 

• PRIVATE INVESTIGATOR: licensed Pl se,ving 
Alabama and the entire southeasL Speciallzlng 
in attorney services, pl!fsonal injury, worl<ers' 
comp, asset search. Jl(ocess serving. 
Guaranteed service. No into, no charge! 
Cootact Denise Daniel, LPI, at [888) 721-6952 
(loll-freet In Mobile (256) 651-0068 or at 
1vww.sourheast-pi.com. Member. APIA, NAJS, 

Position Offered 
• ATTORNEYS NEEDED: Throughout Alabama 

for pre-paid legal members. General practition
ers preferred. Guaranteed monthly income. sim
ilar to an MMO. Fax resumes to (904) 730-0023 
or e-mail ngnmmonsi@uslegalsefVices.ner. 
Attn: Norma Gammons. U.S Legal Services, Inc. 
Phone (800) 356-LAWS. 

AMERICAN 
~ SEARCH 

Where Lawyers Look For Lawyers 

**LAW FIRM MERGER AND PRACTICE GROUP OPPORTUNIES** 

~.· \Ve are ,vorking \vith several outstanding low finns ,vho ,vant to establish or expa1ld 
their presence in the State of Alobanw. They arc. interested in Ja\v tlnns as ,vell as 
indi\fiduaJ practice groups. 

www.AmericanLegaLSearch.com 

~- We also have an ongoing demand for individual lateral auomcys at both th.e 
associate and partner level. 

All inquiries are strictly confidential. lo Alabama, contact: 

• Rich ard G. Brock , F-sq. al (800)930-9128 or dlrecL dial (205) 930 · 
981. l or rtchard@amtn.canll:gal~rch.co m: or 

Brannon Ford. Esq. a l (205)930-9898 or 
!l.rann9~ m.¢clS:/loltgaJ~ h.ll!1!J!.. 

Birrni11gllwn Los Angeles Nashville New Yorlc 
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POSITION AVAILABLE 

Law Clerk for 
Federal Judge 

United States 
Bankruptcy Court, 
Middle District of 
Alabama State Bar 

The Uni1ed Slates 8ankrup1cy CD1m fllf lhe 
Mfddla Olsu1c1 of Alabama rs cum!n~y 
acr;epllng appllcallON lo, a law de,k position 
for a "'11-yeat l!fm. beg1M1119 "' Iha smvner 
of 2004 The posiuon C11T11S a pay !Jade of 
JSP 11-14. for 111011 1nlomwon, go ID lhe 
Courfs Wet, s,1e. www.afmb.uscoum.gov 
S4lod a -. law school uansaipt and 
wmlng sample to. Chill Judge Wifffam R. 
Sawyer, P.O Box 35, Montgomery 36101. 

For Rent 
• FOR RENT: lawyw office, 2230 Thud Avenue. 

Nonl1. Birmingham 35203. Contaet M. ~ 
Wheeler at l~J 3:22.m7 E-mail 
abagatoOad.a,m. Park,~ fax. utifdre$. eu:. 

• LAW OFACES FOR RENT: F'MI PoonlS Sou1h 
law offace. OIIICllS avadabla al 1117 22nd 
Street. SoU11, All ancillary services. such as 
recep1lonlst. conr111ence room. 1elephone w/ 
voice mall. lax machine, copier, ne1Y1Crted hi· 
speed DSl lnternol connection, and rree park· 
ing, Included. Offices e,e provided at one lla1 
rar.o slarJing al $676. No se1-up charges. 
"Vinual" offices avaHable. Conlllct Tom Ploutt, 
esq . at 1205) 939·0000 

• LAW OFflCE FOR RENT: Anomey's office and 
secretarial space available ror rent an estab
fdlled \aw olfa in Pelham. Sllared recei,tlOII 
an!a. Wod for phone and ne1Y.Uk. Con13CI 
John at l205l 664·3838 

• LAW OFACES FOR RENT: One ot more ca,pe1-
ed ott,oe Sl)aeeS available. great locauon. 
Soulhslde. Birmingham, anractive building witll 
library 8nd lax available. flee parl:lng. two 
offices. $3?5 a month. Phone (205) 939-1360. 

• LAW OFFICES FOR RENT: Two partner-size 
ollices available. along wllh shared reception. 
~btary/cMlet91U room. bteak room and bath
lOOfflS localed 011 lhe 3rd lloor of Iha luslorical 
llollgw lluikhng OIi Moms Menue in down
u,,.11 lumorq,iffl Rent 1$1.(Xl)Jmonlhl irdudes 
U\thb&S and J3NIOlllf S2MC8. EDJlenl arlja
Cl!lll pari,11,g avaifab4e. Cmtect Eric \lonCamon 
at 120SI 871,7100 

Wanted 
• LAW BOOKS WANTED: Used Alabama law 

book! In current or nea1 current state. Alabama 
Digest 2d. A/ab/Ima Roporter 2d. West Code of 
Alabama. Alabama specific iru1ises. Also 
All!barnn hl,1oncal end onuquanan Call (2561 
350-2252 

For Sale 
• ANTIQUE BOOKCASES: 100 years old. $Olid 

oak booluses with shd,ng glass lron1 doors. 
fil1een SICIJOIIS. dvee complete unllS, boo!<s 
beginning with r.he finn Sou/hem Repcnllf 
(18871. $2,750. Contact Judge Lawson li1~e at 
(334) 677-4889, Hous1on County Counhouse. • 

GENERAL COUNSEL POSITION AVAILABLE 

The University of Alabama System 
The University of Alabama System invites nomina11ons and applications for the 

position of general counsel. the chief legal officer of Alabama's largest and most 
complex higher education enterprise. 

Setving the board of trustees, the chancellor. campus presidents and all compo
nents of the UA System, the general counsel represents these entities in all legal 
matters and is responsible for the delivery of all legal services, including the conduct 
and resolution of litigation, the prosecution and settlement of all claims. and the 
legal review of all significant transactions. This position ls charged with staffing. 
organizing and administering the Office of Counsel in the University System Office 
(located in Tuscaloosa). and offices at The University of Alabama, The University of 
Alabama at Birmingham and the UAB Health System. and The University of Alabama 

in Huntsville. as well as retaining and managing all outside counsel performing legal services for the University 
Candidates for general counsel should: 

Present the ability to se!Vfl as the manager of a dynamic legal operation. serving clients with wide ranging issues 
including health care. higher education. employment and litigation in a complex. rapidly expanding organization; 

Relate well as a peer to leading lawyers statewide; and 
Have a sophisticated working knowledge of the Alabama legal system and all its parts. 
Salary is to be negotiated with the chancellor. subject to approval by the board of trustees. 
Nominations and applications should be submitted Immediately to: Ms. Fannie Turner. The University of Alabama 

System. 401 Queen City Avenue. Tuscaloosa 35401, or send an e-mail to uashr@uasystem.ua.edu. 
The University of Alabama System is an Equal Opportunity, Affirmative Action Employer. 
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Your clients oion't retain 
'just an;g attorne~" 
to represent tbeir legal 
interests. 

Don't retain 

'just an;g valuation firm" 
to aovise ano assist ~ou. 

In court or oul, business lfansactions or 
estate planning, you ~hould always be 
armed wilh .i reliable business v.iluation 
for your client. 

For swift response and ~lrict adherence to 
the profession's highest standards, rely on 
Dixon Odom's Business Vi1/u.ition and 
Litigation Services Team. 

We are a nationally recognized 
accounting, valuation and consulting firm 
with the strongest credentialed 
professionals in Alab.1ma. 




