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Not Have To Be A Trip Through 
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Out of the Process. 
Attorneys Insurance Mutual 

of Alabama, Inc . 
200 Inverness Parkway 
Birmingham , Alabama 35242-4813 

Telephone (205 ) 980-0009 
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Alabama Bar Institute 
for Continuing 

Legal Education 

Ad1'olncini: rhe U'),'lll Profe"ion 
throui:h Education and ScrYicc 

ABICLE provid1,'!. me with 
the motivation and ~kills to 
continue my goals in 
assisting the elderly 11nJ 
those with ~-pccial nciids. 
My reward is hdping other~ 
attain the highe~l quality 
of life and access to mul·h 
needed !iCrviccs. 

Lynn Campisi 
L)•nn Campi~i, P.C. 
Attorney a1 Law 
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Progress: Impossible 
Without Change 

G 
eorge Bernard Shaw once said, 
"Progress is impossible without 
change, and those who ronnot 

change their minds cannot change any
thing." t don't think he was 1alking aboul 

those kinds of sea changes 
that throw 
society and 

culture into con
vulsion, or chang

ing firmly-held moral 
convictions, bu1 rather 

about simply seeking to 
improve the status quo. 
The Alabama State Bar was 

founded in January 1879, and has 
been led by many great 

lawyers who have been semi• 
tivc to keeping our bar and 

its service to Alabama lawyers on 
the cutting edge. Since we are a 

mandatory or "integrated'' bar, member
ship is required 10 practice law in the 
State of Alabama. By state law, our major 
function is regulatory. meaning we have 
the responsibility to oversee the admis
sions process, includjng character and fit
ness requirements aod the bar examina
tion. Addjtfonally, we have the regulatory 

responsibilities of lawyer discipline, pro• 
fessionalism, continuing legal education 
and other re.lated duties. 

We are blessed with an excellent staff 
which oversees our regulatory functions 
and also recognizes an additional Fune• 
tion of our state bar, whicb is to serve 
our members. My goal and the goal of 
the bar staff is to provide a level of serv
ices ,vhich \'IOuld make n1cmbers \Von, to 
belong 10 the Alabama Staie Bar, even if 
it were not mandatory. We realize that to 
accomplish this goal we must be open to 
change to provide the most up-to-date 
programs and services to meet Ute pro
fessional challenges confronting you os 
an Alabama lawyer. 

Part of the process of in1proving 
involves our l..ong-Ra.ngc Planning 
Initiative. Caine O'Rear has graciously 
consented to lead our lo11g•range planning 
effort. which will include a diverse group 
of legal professionals from all over our 
state. We will also continue the initiative 
commenced by former President Bill 
Clark to implemem the Alabama Stale Bar 
Leadership Forum. Pnt Graves and Alyce 
Spruell did a great job in pulling together 
this initiative, and the Alabama State Bar 



Leadership Forwn received a generous 
contributioi, from AUen Dodd and John 
David Dodd in 1he amouni of$10,000, in 
lhe memory of their late law partner and 
former state bar President Bill Scruggs. 
·n,is is a gr<"Jl kadcrship initiative, and 
lawyers who are imercsted sbo,~d down
load an application from the Alabama 
State Bar Web site, l~vu,.alabar.org. 

We \'lill continue other initiative-.s start
ed by Bill Clark and other past presi
dents. such as the work of our ad hoc 
committee on judicial selection, indigent 
defense commission legislation, and the 
,,..ork of our task force on adl'nissions, 
which has almost completed a corporate 
counsel affiliation rule. 

Last year, 1he Afabama legislature 
passed an acl amending sections 34-3-40 
and 34-3-41 of tbe Alabama Cede, 
enlarg.ing the board of bar commission
ers by nine at-large members so the com
mission can more appropriatc.ly reflect 
1hc racial, ethnic, gender, age, ruid geo
graphic diversity of the members of the 
state bar. The new bar comn'lissioners for 
the al-large positions will take office in 
July 2005, pursuant to the terms of the 
acl. ASB Vice-President Anthony Joseph 
is leading an ad hoc commit1ce to devel
op the rules for implementation of lhc 
acl as required by law. 

Past President Dag Rowe is heading a 
committee to revie\'i the rules and proce-

s2s_....,..._._"'-+----'--+'~ 
1( 1 nsp1ratton 

durcs for lhe election of the president• 
elect of lhe Alabama State Bar. "!'he com
mittee will be examining issues to facili
tate the election process, as well as the 
use of electronic co1nmunication, \v"hich 
is currently not n1entioned in our rules. 

Access to justice issues have always been 
a major concern in the legal profession. 
Lawyers have traditionally shouldered the 
burden for providing legal services to 
those people in our society who cannot 
afford lawyers. With the decrease in fund
ing and the consolidation of legal services 
into one corporation in Alaban1a) \Ye are 
beginning to re-think bow we can lake 
care of the legal needs of lhe poor in 
Alabama. Sam Stockman, an attorney in 

AUTHOR MIKE PAPANTONIO 
Tri"/ Allum~ \11$A.>.C.Alnfx aY.IC>EQ<S~ . , 

Al:tl'3 S &Hpor book. Fl.tOSciP,sad:I T.b4 SIias lax. 

ORDERALL4 
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4 Book Set 

1-800-577-9499 I 8eville Publishing I P.O. Box 12042 I Pensacola, FL32590 I sevillepublishing.com 

T II l A I A R A ,\1 /I I .-1 l\' )' f R 365 
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Mobile, has ngrccd 10 chair an Access 10 
Justice Tusk Force 10 invcsriga1e new ways 
we can 1nke core of the needs of our 
poorest ci1licns. This is" serious issue. 
Notions and slates which have neglected 
the legal needs of 1he poor his1orically 
have no1 fared wcll. 

Cascmakcr is an exciting memb<,r b<'Jl
efit coming ooline ln approxinmely nine 
mon1hs. This is a lcg.J """'1rch engine 
ettatcd by lawyers for tlwyers, and at last 
COUDI, 17 SllllCS had joined lhe 
Casern.akcr family. Ewry l•wycr in 
Alabama will have access 10 lhc database 
of the Alabama library, as well as !he 
databases of nil 01her Ci\$cmaker stales. 

Continued from pnge 365 

Through 1hc ASS Web site 
( www.11/nbnr.org), you will be able 10 
access an ex1cnsive library, including 
Alabama s1a1111cs and nppellnte court 
decisions. l l lh Ci,·cui1 decisions and a 
wealth of olher s«ite and federal 
resources. lt may not include every 
resource you need, but for• lawyer 
whose practice is limited to stale and fcd
er.al couru in Alabama, it is ,-cry compre
hcnsh·e. There will I><, no charge 10 
Alabama lawyers 10 ace= Cascmaker_ 

Anolhcr initiative this )'C:ll' is !he 
Judidal Uaison Commincc. Jere Beasley 
and Sam Franklin ngrccd to co-chair this 
committee with renewed energy and 

www.legalforms-AL.com was designed 
especially for small firms and solo practitioners who 
are seeking to minimize overhead expenses while 
expanding their areas of practice. 

• We offer you a selection of Form Flies, each of which 
Is a ~ of related document forms. 

• You have the option of selecting lhe Form Rte for 
one category (S29) or the entire Form Ftles package 
for all categories ($99). 

• Each Form Ftle may be previewed and downloaded 
for immediate use and reused again and again to 
expedi te your pracllce. 

www.legalforms-AL.com 
CREATED BY ALABAMA AnORNEYS FOA ALABAMA .<:rTORNEYS 
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vigor. Pc,rhnps more lhan ever, our r<li
tionships with the courts mus1 be 
strengthened, ttS together we exnrnine the 
legal profession's c-0rc vnlues of integrity, 
service • nd mlrness. We mus1 strive 
together to maintain the excellence of our 
legal system. Only 1oge1her cnn we solve 
problffllS o( professionalism, civility, court 
funding and resp«! for 1hr rule of faw. 

I've heard ii said 1ha1 the legal profes
sion is !he glue 1ha1 holds 1ogclhcr 
dcmoaacy. I don't quite agrtt with 1ha1 
sta1cnicn1, ~use I b<,lievc it is !he rule 
of law that holds togelhcr democracy. We 
lowyers are cntrust<d with the $1.eward
ship of the rule of low, so our role is vital. 

Deed 
Mort gage 
Last Will & Testa ment 
WIii Pr o bate 
Estate Administration 
Guardianship & 
Conservatorshlp 
Pow er of Attorney 
Lease & Easement 
Eviction 
Corporatio n 
Adoption 
Crimina l Defe nse 
Crfmlnal Prosecutor 
Genera l Pr actic e 
Timber Pur c h ase 
Litig ation 

Down loud 



Because the role of the legal profession is 
instrumental, it is imperative tl1at we 
exan1ine ourselves to be sure \Y-e are dis
patching our responsibilities with the 
highest standards of character and moral 
virtue. Public perception of the legal pro
fession is not somethfog we can entirely 
control or manipulate, though I do 
believe it is important that the public 
understand the true nature of the legal 
profession and that at times our calling 
requires us to take on unpopular clients 
and causes. It is my desire to promote a 
proper understanding of the role of 
lawyers and the ru.le of law in our society. 
Civil order without respect for the rule of 
law is not possible. Respect for the rule of 
law without the vigilance of the legal 
profession also is not possible. 

Not too long ago, Alabama lawyers 
held the majority positions in our state 
house of representatives and in the state 
senate. Many lawyers, through Alabama's 
history, have rendered great service as 
leaders in Alabama's legislative bodies. 
1bday, there are only 11 la,,yers in the 
Alab,una house of represemat:ives and 11 
lawyers in the state senate. Our state bar 
n1orto is '(Ul\ryers Render Servicet and I 
can think of no better way to serve the 
public than by using our unique training, 
skills and talents in the law-malting 
process. One of my goals this year is to 
launch an initiative to get more hJ\v'yers 
back in the legislative process. 

The character and fiu1css requirements 
for admission to the Alabama State Bar are 
very important. Our oath of office requires 
that v.re demean ourselves with certain 
attributes, which means that the legal pro
fession is not for everyone. I would like 10 

sec initiatives in law schools and in primary 
and secondary schools I.hat would enhance 
the character and fitness of those who seek 
admission to the It-gal profession. l have 
never fch wortl1y or that I actuaUy meas
ured up to the standards and high moral 
character required of lawyers. I am mindful 
every day of my own shortcomings, but I 
am constantly encouraged by the example 

In memory of 

JACQUELINE 
C. HEARTSILL 
Executive Assistant, 
Alabama Center for 
Dispute Resolution 

September 18, 1935 - September 29, 2004 

of so many of the great and honorable 
members of our bar whom I an, meeting 
as I travel around the state. 

The programs and activities of the 
Alabama State Bar are designed to serve the 
members of the bar, to improve the admin
istration of justice, and 10 serve the public 

at large. In addition to 19 committees and 
five task forces, the state bar maintains 23 
sections which are designed to fucilitate 
communication and share information 
among n1embers of the sections. l invite 
each of you to get involved in state bar 
acLivities. We need your leadership. • 
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Recognizing Service 

T
he Alabama State has a number of 
ownrds 1.h.i are presented to ffiog
nizc bar members, fim1s and non· 

13W}'Crs. Oley nrc a way of saying "THANK 
YOU" to those who hnve gone above and 
beyond what w:as expected 10 serve others, 
the pro(C$Sion or the adnuni$tration of 
justice. D=nli<d below are the awards 
-p~nted by the si.ie bar or a .sa."tion of 
the SI.lit: bu and the recipients of these 
aw•nh. J!xcept J$ indic.itcd, tbac awards 
are not nCCCSS3n1y pl'l!>Ctltt:d each ycaL 

This OW\lrd wa$ created in 2002 in 
honor of the late Bill Scruggs, former 
sbte bar president, tll rec11gniu out• 
standing and dcdic,ued servic1> to the 
Alabama State B.1r. 

l()(JJ ll.'t Brown, Birmingham 

Alabama State Bar 
Award of Merit 

Establhhed in 1973, thi$ award recog
ni1A:S oucs1nnding constructive service to 
the legal profession. 

I 97 J Cn1111//t W. Cook, 71tscnloosn 
1'/1110/l,y M, Co11wny, Birminglrnm 

1974 Ho11. Howell T. Hefli11, '!i,scumbin 
A. Stewart O'Bn,111011, Flore11ce 
Robert M. Hill, Jr,, Florence 
Jos.p/1 P. Jo/11isto11, Birm.i11gliam 
O,urnd M. f.owler, 0, /11111bia11a 
M. L.eig/1 Harrison, '!i,scnloosa 
Corl BMr. M011tgomtry 
Romti• G. Flippo. Flore11u 
M. Roland Nndtmn,~ Jr., M0trtf!111tery 

1\lillinm Mldttld Ha,ue, Mo11tgamery 

1975 David Ellwrtngtr, Chitngo 
C11ar/a T. Camm,n, /11omgomery 
E.T. Brow>1, Bimrillg/,nn, 

1976 Dr. Dnvid M111hews, 1l1SCOloosa 
George P. Hownrd, Wetumpka 
N. Lee O>oprr, Birmi11g/1nm 
/.0. Semel/, Mo11tgomcry 
Prime Olbom, lll, Jocksouvi/1<, Florida 

1977 J11111cs I.. North, Bir111i11g/1am 
IVi/Jiam 8. Halrsto11, Jr., Bin11i11g/111111 
Walter Km,be, Momgom,ry 
Robert P. Dcnnis1011, Mobile 

1978 \Villto1n F. /1/cDomttll, S11effwld 

1'179 M. Leig/1 Hnrriso11, 7wcnloosa 

1980 /. Mark \Vhitt, Birmingham 
Ho11. Joseph D. Phelps, Montgomery 
Norbam, C Sro11t, Jr., Bay Mi11erte 
Edward M. P1111crso11, Montgomery 

1981 William N. Clark, Bitmiuglmm 
No11. Ro/1ert P. Bradley, Montgomery 

1982 William D. Scr11ggs, Jr., Fort Pay11c 



1983 Edwir, C. Page, Jr .. Evergree11 
Te1111e11r Lee, Ill, H1111rwille 

1984 Harold F. Herring, H1111rsville 
Roberr A. Huffaker, Momgomery 

I 985 Dal'id R. Boyd, Momgomery 

I 986 Rob err L. Porrs, Flore11ce 
Henry T. He11zel, Birmingham 
Gary C. /-/11ckaby. H11111sville 

1987 Rowena M. Te,igue, Birmingl,am 
James S. Ward, Birmi11gl1a111 

1991 lewis W. Page, Jr .. Birmi11ghn111 
foe C. Cassady, Emerprise 
Professor Brad Bishop, Birmingham 
Steven W. Ford, Ti,scaloosa 
Roberr W. lee, Jr., Birmingl,am 

1993 Dr. Richard A. Thigpen, Tuscaloosa 

1994 Robert P. De1111isro11, Mobile 

1995 Marshall Timberlake, Bim1i11gha111 
Hon. Oscar W. Adams, Birmingham 
Hon. Albert P. Brewer, Bir111itJgha111 

2003 Edgar C. Gentle, 111, Birmingham 
S11san Sl,irock DePaola, Montgomery 

Alabama State Bar 
Judicial Award of Merit 

The Judicial Award of Merit was created 
to recognize both rrial and appeUate level 
judg~, 001 yet retired, for their contribu• 
lion to the administn1tion of justice. 

1989 Seyb011m H. ly1111e, Senior U11ired 

1988 Roy/. Crawford, Birmi11ghan1 
John Jl. Scott, Jr., Momgomery 
Wilber G. Si1ber111a11, Birmi11gham 
Mary Lyn Pike, Montgomery 
Richard /-/. Manley. Demopolis 

1996 Charles F. Carr, Bir111i11gliam 

1997 /-1011. William l. Thompson, 
Montgomery 

2000 James E. Rotch, Birmingliam 

2001 Thomas G. Keith, /-/1111tsville 
Elouise Willi11111s, Bir111iugl1a111 

Srates District Judge, Nor1/1em Disrrict 
James 0. Haley. Circ11ir Judge, Te11tl, 
Judicial Circuit 

1990 Joseph D. Phelps, Circuit Judge, 
Fifteenth Judicial Circuit 

1989 De1111is Balske, Momgomery 
Hon. Albert P. Bre,"er, Bir111ingha111 

1991 David A. Rai11s, Circuit Judge, Ninth 
Judicial Circuit 

November 5 
12 
19 

December 3 
9 

10 
17 

29-30 

where 
good.people 

become 
exceptional lawyers. 

Continuing Legal Educat ion Fall 2004 Seminars 

18'" Annual Workers ' Compensation Seminar 
Corporate Fraud: The Intersection of Civil Suits and Criminal Prosecutions 
"Trials of the Century " featuring Todd S. Winegar 

Annual Employment Law Update 
Recent Developments In Insurance Fraud & Bad Faith Law 
Civil Litigat ion Update • Mobile 
Hot Topics in Litigation: Discovery of Electronic Documents 
and Representing the High Profile Client 
11'" Annual CLE By The Hour 

For seminar details, visit our Web site: http://cumberland.samford.edu 
or call 1-800-888-7454 (in Birmingham, call 726-2391 ). E-mail us at lawcle@samford.edu 

Brochures are mailed approximately six weeks prior lo seminar date. 

Samford University is an Equal Opportuni ty Institution and welcomes applications for employment and educationa l programs from 
all individuals regardless of race, color, sex, age, disability, or national or ethnic origin. 
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1993 Sn11, C. Pointer, Jr., United Stntts 
District fudge. Northen, District 

1994 IVi/linm R. Gordo,~ Cirru/t /11,lg,, 
Fiftuntl, /11dicial Cim,it 

/996 Rn/pl, D. Cook, Assoaate Jusriu, 
S11prtmt Court of Alabama 

1997 111,.., Hugh Maddox, Assadntt 
fustier, S11preme Court of Alnbnmn 

1998 lrn DcMem, U11ited Stntes District 
/11tlgo, Middle District 

2001 Sa,u/ra Hrndrickso11 Stor1u, Circuit 
J,ulge, Ttrrtl, Judicial Cirmit 

2002 Jury L Fwditig, Cim,11 Judgt, 
1\vt,1,y-Ninrh Judicial Cim,it 

2003 C/,nrlCJ R. Butler, Jr., U11iud StntCJ 
Distritt Judge. Soutl«m District 

2004 Pere JohnMJn, Dislf"ict Judge. T,11th 
Judicial Circuit 

Pro Bono Award 
ln• pro bono nward was cn.>Jlro in 

1998 •nd is givm Mnually: It re.:ogni:,.r, 
lh0$e who have ttpttSented ili,n1, with 
cMI legal needs unable 10 affonl • l~wwr 
or Lh~ who have furtheted ,·olulll<n 
legal ~ice programs in Alnbarn•. 

1998 Hugh Let, 71,scaloosa 
Nnm:y S11urr1, Moutgomcrl' 
PM/lip Mitchell, Decatur 

1999 K,,11 Randall, Tuscaloosa 
Mtli111Ia IVateN. Montgomen· 
JamtS R. Sealt. Momgomrrr 
\r,ctor H. Lorr, Jr., Mobile 
Kim 0. \Vnrd, Montgomuy 

2000 Kr/Ii I loguc Mauro and the fow1,kr, 
of th• Mobile Pro B0110 l'rogmm 
Cl,rlstoplrer Robirs Kelley (stutlem 
awarrl) 

2001 William H. Rowe, PillSOII 
&rkowitz. Lejkovitz. 1Jor1,, Kwlurtr, 
Bin11fogl,am 
Univanty of 11/abanra 5(/100/ of 
Low Pub/it Low lrmitutt 

1002 ]. Timotl,y Smit/,, Birmiuglrnm 
I fa11d, Arc11dall, Mob/It 
Mdi,,a Briggs H111c/1cm (swtlmt 
11ward) 
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2003 E. Patrick Hill, Hmttsv/1/e 
Cunnu1gl,nnt. Bo11,,ds, Yana, 
Crowda; Mobile 
William J.N. Coxwt/1 (sr111knt 
"""'rd) 

2004 ,1//i;on Alford, Montgomery 
May11ard, Coo{l<r ~ Gal", 
Bim1;11ghn111 

Local Bar Achievement 
Award 

This award wu =.itcd in 1994 10 n:c
ogniu the work of 10(:II bar ossociatioIU 
for the prognm~ or aclivities conducted 
in a particular year. Awards an, made 
based on the $UC of the b>r. 

/994 /f1mts,•il/r-MmfH011 Co1111ty Bar 
Assocint1on 
Cnlltowr-CMmrm· County Bar 
AsJocit11io11 

1995 Montgomery Coumv Bar 
A.ssocia tio11 

1996 I.« Comrty B,,r llswnatro11 

1997 Escambia Count)' Bar llsw..-imion 
Laudenlalt 0,11111\• Bar Associm/an 
Mobile Bar A>sotinrw11 

1999 Morga11 Co11111)• 11nr Ass1><iatio11 

2000 811rbo11r-811//1>rk C;a,111/y Bar 
1\ss«i11tion 
Cnll,011n-C/cbur11t Cb1111t)' Bar 
Astodat,011 

2001 Com,gton Oi,mty lhir llss«inrum 
Tusa,loosa Co11nt)• Bar ..usociatio11 
Mobile Bar Anorinrion 

1002 Mnco11 C,,111111· Bar Associmion 
Mo/,/1, Bar ,1,10ri11f1011 

2003 M"""' Couttty ll11r Assocfatio11 
A.fob/le Bnr Asioriat/on 

2004 Autaugn County Bt1r J\$socit1tion 
Mobile Bar Ass«iat,on 

Alabama State Bar 
Commissioners' Award 

Created in 1998, 1his award recognizes 
inclividuals who have hod a long-s1and
ing comrnitmenl 10 the improvement of 

the nd111inis1rntion of justice in Afabomo. 

1998 Hon. Rentau Almon, Mot11gomrry 
Ho11. ]unit Sl,ores. Bim,ir,gliam 

200:Z Bryan Stn"f'nson, Mamgom~ry 

2004 Robt-tr L McCnrlq. ThKalOMO 

Administrative Law 
Section : Eugene W. 
Carter Medallion 

Named in honor of !ht former circuit 
Judge of 1hr Fifteenth Juclidru Circuu, th• 
Adminis1ra1i« Law Section presents the 
Cart« MedaUion 10 former public ser• 
vants in mognition of thrir cxtcns,vc 
records of consistent, fair and hones, b.t 
onclng of govcmmcntal interest$ against 
the riglm of individuals. 

J9SJ E11ge11e W. Carter 

l~M Pt/Imm/. Merrill 

/9,q6 folt1t Stanley Frazer 

/988 \\11/i<1m A. T1wmpson 

1992 D,miel Gonion G,11 

199-1 Louin Friend Dunn 

1997 GforJ;c Searcy Wright 
I 998 Clim a,, fnckso11 Coley 

2003 Carl I.. Eva11s 

Women Lawyers ' 
Section: Maud Mclure 
Kelly Award 

Named for Alabama's first womnn 
la.wytr. this 3\.vard is given lo n wornnn 
ln.wyer in recognition of Lhat individunl's 
contribut ions 10 the profession. 

2002 Janie Ledlow Sl,or.:s 

200J Ali« F. Lu 

2()(),/ Ninn MigliD11ico 

Service rendered selflessly for ;uiolhcr 
1s a noble ailing and a hallmark of the 
legal profession. Th• individuub who 
have received these awards nrc most 
deserving nnd are inspiring examples for 
all of us. They have served well. • 



1\1fay iLt JPleKllse 

tlhte Palate ... 

1:1,e Volunteer Lawyen Programs 
Bench&Bar 

Legally Delicious Recipes 

Order Your Cookbook Today! 

May It Please The 
Palate ... 

the first ever statewide 
Bench and Bar 

cookbook. 

These beautiful books con
tain over 570 recipes from 
members of the legal profession 
around the state. The book in
cludes wonderfully clever reci
pes such as Easy Slaw for Men 
[n Overalls and favorites such 
as Cajun Peca n Armadillo 
and Padlock Oven-Bak ed 
Possum . 

Remember the proceeds 
from the book will help fund 
Alabama's Volunteer Lawyers 
Program s, which provide access 
to justice for Alabama's poorest 
citizens. 

(Cookbooks are $ 15.00 each plus $2.50 shipp ing and handling. Make checks 
payable to the VLP.) 

Name ----------------- - - ---

City __ ______ _ State --- Zip -----

Nwnber of Books _____ _ 

Complete the order form above and mail with your check to: 
Volunteer Lawyers Programs Cookbook, P. 0. Box 671, Montgomery, AL 36101 

I I I I \ f A H \ \I \ I \ \\ ) I R 37 1 



Important 
Notices 

372 N O V P M H H R lO O 4 

Judicial Award of Merit Nominations Due 
The Boord o( B•r Commissioners of the Alabamn St•te Bor will r«cive oomirultions 

for the state bar's Judicial Award or Merit through March I 5th, 2005. Nominations 
should be prcpar<d and mailed to: 

Keith 8. Normon, sccmary 
Board o( Bar Commissioners 
Alabama Stale Bar 
P.O. Box67l 
Montgomery.AL 36101--0671 

The Judicial Awnrd o( Merit wns established in 1987. 111c ownrd is not necessarily an 
onnual "wnrd. It must ~ presented to a judge who is not retired, whether state or fod
crnl cour1, triol or oppcllate, who is de1crmined to have contributed significontly to the 
administration o(ju<tice in Alabama. The recipient i5 presented with:, crystal gavel 
bearing the state bar seal nnd the year o( presentation. 

!-lo,ninatioru arr considered by a three-member commiuce oppoi111ed by the president 
of the state bar, which then makes a recommcndntion 10 the board o( oor commissioners 
with respttt 10 a nominee or whether the award should be presented in any given year. 

Nominations ihould include a detailed biographical profile o( the nominee and a 
narrati,.., outlinlns the significant contributioo(s) the nominee has made to the •dmin· 
istration o( justice. Nominations may be supported with lcners or cndorsemcnL 

Mandatory Continuing Legal Education (MCLE) 
Rule and Regulation Changes, effective January 
9th, 2004 

C{Jettive}nminry 9, 2004, Mandatory Co11riuui11g Legal £d11cn1/011 Rcg11/11tio11 2.7 was 
11dopltd 11111/ MCLE Rule 2.C.2, Rule J, Rule 5.B. Ruic 6./\, and Ruic 6.B wen, ame11ded. 

Auomcys arc now required to earn one hour each y,,ar o( ethics or professionalism 
rnedit. The minimum number o( hours remains 12 hours each year. 

Other MCLE Rule revisions include an increase of the late filing fee to $100 ond the 
late complUllltt fee 10 $100. Attorneys who fail 10 comply with the MCLE Rules for late 
filing and late compliance will be required to pay an •dditional $300 noncompliance C... 

Attorneys who reside and maintain n.principal offict ,n ;uiother sme that requires 
MCI.E ~nd who can demonstrate compliance with his or her principaJ Slllte of pl"aCti« are 
exempt from the I ?-hour CLE requirement but must file the year-end Annual Repon of 
Compliance. 

The Rules revision< clarify that assistant or deputy ottomeys general and district 
attorneys, assistant or deputy district -attorneys. and public tlcfenden are not exempt 
from the MCLE Rules. 

For• complete IL<ting of all revisions and the full contrnt o( the MCLE Ruic and 
Reg,~ation changes, pltilSC visit the Alabama State Bar Member page ,u www.alabar.org. • 



r-----------------------------------• 
ALABAMA STATE BAR 

Family Law Section 
MEMBERSHIP APPLICATION 

Membership period July 2004 - June 2005 

Firm Name=--------------~----------------- ----------
Mailing Address: __________ ___ _____________________ _ 

City=----------------------- -------------------

Street Address (if diffcrem from above): ---------- -------------------

City=------------------------------------------

Office Location - County=---------------------------------

E-mail Address=--------------------------------------

Telephone Number: 

Pax Number : <~-- ~ ----------------------------- ---------
Web site URL=------------------------------- -------

New Member Renewal --------------------- -----------------

(If new member) Referred BY---------------------- ---------

Annual Dues $50.00 
Make your check payable to: Family law Section Alabama State Bar 

Mail payment to: Brian Huff, Section Secretary, Suit e 302, 2801 University Boulevard, Birmingham, AL 35233 

~------------------------~----------· 
ickCA!iE The software designed by 

lawyers for lawyers 

We can make your 
child support and uncontested 
divorce cases as easy as 1 ... 2 ... 3 ... 

1. Enter the Case Information 
2 . Print the Documents 
3 . File with the Court 

Chi ld Support Wt Alllbama 2.0 cre81tt: 
• CS47 · 0,0d &.u>f,,M lnlomMl!iOnSheel 
• Cs-41 • a,110 Sul)90!1 Obll{pliOna. 
• CS-42 • Qiild Support Ck.liOelines 
• C$-43 • OlllcJ &.lppon No:iee d ~lance 
• CU!-10Cly AltidavJt 
• waoe Vi'dhtlolcling ~' 
• A11eat9Qe Rll!l)011 

A t\\R Sofl',1,~~ LLC PtotfUC'I 

Uncont~ted Dlvo,~ In Alabama 2:.0 creates: 
• c.nTICO.tt of l>Nofc. 
• CS-41 · Ct¥1d SuP90!1 tnformataon Sheet 
• CS.. 1 • Child Suppon Ot>IIQalklnS 
• CS..2 • Ct.Id $uP9C)f1 OvieleUMS 
• Cs-.t3 • Ctild Sof)port Nolke OC C~anc6 
• Cus1oct, Allidavi1 
• Wflge WllhhaldinOOfder 

Aioltltr.....,..,.~ ~ 
~amt lot Oworce, Sta1lll'IWIM 01 Non-Represontto Party, AMw01 ena 
WBM.r ~ Defendanl. Ota! Otpc,$,llon, Tesa/molYy d Plain11!1. Separa?JOn 
AgrHment. VtSiltltioft Agreemet1t,, and oeciee OI DIYOIOt 

Ready to save time and money? 
Uncontested Divorce in Alabama 2.0 ....... $595 
Child Support in Alabama 2.0 •.•..........•.... $195 
80th products: Include our Rule 32 Chlld Support Ctllculotor free! 

Give 0 .JickCase a tryt To gel a free 
demo CD ROI.I ca t1 

334-244-2983 
BATTAGLIA LAW OFFICE 

• .• wo nandle a 1remonaous r,uc,,t)(tt of uocontostea dM>rces, onci e.re ablo tq: 
compfetc ihem in minutes ... Thls progmm 11 tl\llY Ol"!O or tho boa! lnvos,monts ! 
&0ttwnre our c:omp0;ny ha& ~r mado." 

Heney Mertln E)l:ecuU~ s.<:,-i1ry 
Log.a1 SeNICH Coqx,tnnon 001h.1n. Alabama 
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About 
Members, 

Amon Firms 

The Alnb.w,a IA,,ra no /ongr, Jtublisha 
addl'fflO ond tdq,l,on, numbm un/m 1/r, 
onnoll11«1fU'tlt rt/ma 10 tit< oprning of a 
MW {llffl or solo pmt:tiu. Pit.au amtittut ti> 
soul in annoui1tt1na1.tJ untl/or addm1 
thangt, to tlrt Alabama Start Bar 
Mnnbmmp lxp,,rrtn,nl, JJI (JJ,f) Ml-6310 
(fiu) or P.O. Bor671, Montgom,_ry 36101. 
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About Members 
Dennis L Thompson announces the 

oprning of his olfi« at 112 1st Strtt1, 
West, Fort Payne 35967. Phone (256) 
845-5055. 

Among Firms 
District Attorney John S. Alldrews, 

S«o nd Judicial Circuit, announces that 
Tinn Coker Jordan, formerly law clerk 10 

Afobamn Supreme Court Justice Jean 
13rown, has joined his office as an assis
rnnt district attorney. 

Austill, Lewis & Simms PC announces 
that William E. Pipkin, Jr. and Terry A. 
Moore have joined the firm as sharehold
ers in the Mobile office, and Joseph£. B. 
Stewart has become a shareholder in the 
Birmingham office. 

Balch & Bingham U.P announces that 
Ho1,•ard Neiswender has joined the firm. 

lkasle)•,Allcn, Crow, Methvin, Portis 
& M.iles PC •nnouoccs that Wesley 
Oiodwick Cook has b«ome an associate 
with the firm. 

Burr & Forman announces that 
Margaret K. Clark. Dow A. Davidson, 
Tai D. Fields. Graham W. Gerhardt, Amy 
I<. Jordan, April M. Mason, Matthew T. 
Mitchcll, Beth A. O'Shasy. Joanne 
Poumoo, Alphonso Simon, Jr., and 
David C. Wanhatalo have joined lhe firm 
:u ossociates. 

Copeland, Cook, Taylor & Bush PA 
•nnounces that Ellen Patton hos joined 
the firm. 

Dodson & Stea dm an PC announces 
1hat Ch11rles A. Craddick, Sr. bas been 
appointed by Governor Bob Riley to the 
position of circuit judge, Thirteenth 

Judiciol Circuit, and the firm's nilffle has 
bttn changed to Sims, Graddkk & 
Dodson PC. 

Charles J. Fleming. Wahcr G. Chavc11, 
Chuck Miller und Robert ). Hedge 
announae the fomiation of Fleming. 
Chavers, Miller & Hedge LLP, with offices 
loc:,ted at 169 Dauphin Street, Suite 20•1. 
Mobile 36602. Phone (251) 432-4070. 

Robert 8. French, Ir. PC of Fort Payne 
unnounces that Tommy Allen French hos 
joined the firm. 

The Jefferson County Medical S0dc1y 
announces 1hat Marlha Waters Wise has 
been appoint.c-d executive dlrcx:tor. 

Lamar, Miller, Norris & Fridman PC 
announces tha1 S1ephen D. Chris1ic and 
Michad L Hoggard have become share· 
holders. and the firm nrune has D<"<n 
changed to Lamar, Miller, Norris, 
Haggard & Oi ristie PC. The finn also 
announces that Lee Stewart and Justin 
South hove become associates. 

McCoUum & Brown UC announccs 
that F. Tun McCollum 1w joined the 
firm. 

McCormick & Brown LLC announces 
that Hames S. Snedeker and J. Ray Hix, 
Jr. have joined the firm u aswdates. 

Mercury Air Centers, Inc. •nnounw 
that David Moore hos been •ppointed 
gener.tl counsel and s«rctary. 

Morris-Shea Bridge Company, Inc. 
announces that David P.L Campbell hos 
been named in-house coun~I. 

The Petroleum Technology Transfer 
Council, Eastern Gulf Region, announces 
that Bennen L Bearden has been 
appointed director. 



lnvc s tlgo tivo Accounting F,aud Ootocllon Llligohon Support 

Forensic I CPAs u.c 

Focus Experie nce Resu lt s 

Advanced Compulor Forens ics 

205 . 326.6630 

i nfo @ forens ic~c pos .n et 

www. f orensic.-cpos.n&t 

Birmingham. Aloborno 

Voluollon Services 
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Ponerfield, Harper, Mllls & Motlow 
PA announces th.ot Lyman n. n anis and 
JclTrq K. Hollis have joiMC! the 6nn, 
and 1ha1 F. Brady Rigdon, Robert W. 
Heath, Mark f. Pcnaskovic and 
Chrisiophcr W. Johnson have joined the 
firm as associates. 

Jamts T. Sasser, Dana L Rice ruid 
Jcnnif<r Cuoningham Bo.rbtr announce 
the formation of Sasst:r, Rice & Barber, 
wilh offices loaned at 309 Broad Stttet, 
Cadsda1. Phone (256) 546·061 I. 

Spotswood UC of Birminghnm 
anno1111ces that Kenneth 0. Sansom has 
become• member of the firm an.d that 
Johll R. Paria:r,Jr. lw become an ~tc. 

S1onc, Granade & Crwby PC 
announces tha1 Shawn T. Alves and R. 
Sc011 ~ h3\'C become ,hareboldus. 

Thylor, Martino & Hedge PC announces 
a name d1angc 10 Taylor Mnrtino PC. 

Thomas, Means, Gillis & Seay PC 
announcts tliat Monc1 McCorvcy 
Caln ts. Patricia V. ~mp. T omiai 
Ocmons Richard. Oarcn« Richard, U], 
Joi C Sa>1t, Jacqueline C SmoJ..-.., 
Chrislophcr K. Whitehead, and April 0. 
Wil.linms have joined Lhc firm. 

The City of Tuscnloosa Legal 
Department announces th.i Tho mas D. 
Bobin, n bas btcn appom1ed as an asso
ci.itc ci1y attorney. 

ARE YOU PAYING TOO MUCH 
FOR LIFE INSURANCE? 

'lbrough l)ninc htwranoe )'VII a1n pwdwc 1ffou1.1t,le life 1nsw,u,cc frorn h¥ahly ra1cd 
insunance conipanlct. Tb avoid ovcq,e:yi.na,. t.tll f<M II r"" quote on pobde!I ra1111,lri.a from SI00,000 

up 10 Sl.5.000,000 10 c:ompatt whh your cumnt life or bt1Sinc$8 ln.wrunce. 

\Vest COllSt life Jm,unmcc Comp;my 
Sl50.000 l..<\<l 'l<ffll Ccr,·cr.,go 

Mak. s.;,<, l'l'tf<lffll --... AGE: l!! JS "° •s lO si 60 
GIO m• SIii Sl.0 S:Zll $1.9) S.90 sm 
GIS SllS sm Sl68 $290 ~] WO S1.03S 
02.0 $168 Sl10 sm sm SS7S $86) Sl,418 

West Cowt Lite ln!.utll11tc Con1pa..n)' 
$500.000 1.-e.wl Term CoVffllgc 

Male. Suf'ir Pnfcmd 
Anu:. Pmnha 

AGE: JO JS .., ., lO " 60 
GIO sm SIIS ruo SJ7S ms S'JJO St.•9S 
GIS SllO $220 ms 5$10 S8lS SIJ.SO S2.l)?O 

020 $2JS S290 $400 S69S $1,100 S1,47S $2,7&5 

Drane Insurance 
Carter H. Drane 

(800) 203-0365 
ur, ._ · Emplo) .. BawC11t • ""- l'bnmoc • - ....... 

LET US fAX YOU A QOOTE 
.._._ .. .... w..a..-.;..s..... ........... ,-.:, ..... u. .. ...,. ... ....-...-. ..... J,.....,_ ..... r-.l.,lfo....._C....... ,..,._. ....... ,_( ... , .. ,__.., 
__ _,.. ..... ~1 .. ,1._..,_..,..._,._ ._ ... """1.,... .. ....,_ c-.•...,... ... ......,..._.... ......... ....,.., .......... .., ...... 11.--....... ,..,_,,,, .. .-y.., .. 
_.....""......., ........... , .. 111 ......... .. ,..._,.., """'ti.,Aol ...................... ,.._ __ ..,. _ 
-~ ...... ,,,,..._. .......... '"'"',,,. ..... l'MM.111•~··"-
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The S1atc Department onnounces 1ru11 
Don Hcffin has bttn appoin1ed Dcpuiy 
Director of Regional Affairs for Africa. 

Volkert & Assoda1cs Inc. announces 
1h111 Roger Guilin11 hns been appointed 
general counsel. 

Wnlnon, Wells, Andcl'$0n & Bains UP 
announces Lh2t April S. Rogrrs has 
btcome an associatt. 

Warran Ly Corporal ion, Wnrroniy 
Acceprnncc Corporat ion, C,nndian 
Wnrrnnty Corporation, Rcloosc, Inc., 
and Direct Mail lntemati onnl annou nce 
that Douglas A. Baymiller hill been 
named secretary and gtncr.ll counsel to 
1he companies. • 

CLE 
OPPORTUNITIES 
The Alabama Mandcltory CLE 

Commission conllnually evaluates am 
approves in-state. as well as nation-
wide. P<O!lrams whlCh are maintained in 
a computer database. All are identified 
by sponsor, location, date and specialty 
area. For a complete listing of current 
CLE opportunities or a calendal. contact 
1he MCLE CommissK>n office at 1334) 
269-1515,e.'Clensicn 117, 1560< 158.or 



ASEMAKER ® 
ountdown 

Free online legal 
research is on the way 

to ASB members 

The 2004-2005 
combined edition of 

The Alabama 
Bar Directory 
will be in the mail to ASB 
members February 1st, 2005. 

MAKE SURE all member information 
is corrected by December 1st, 2004. 
E-mail changes to ms@alabar.org, or mail it 
to ASB Membership, P.O. Box 671, 
Montgomery, AL 36101. 
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] . D OUGLAS H ARRIS, SR. 
James Douglas Harris, Sr. died Al home 

in Montgomery on June 7, 2004 at the 
age of 89. His w,u a long <1nd productive 
life of service 10 bis family. friends, 
church and country. 

Ao Elmon, Counry mui~, Doug 
attended the University of Alabama and 
then served bis country in the United 
Stutes Army during WWII. He was 
admitted to the state bar In 1942 and 
practiced law briefly In Tollnssec. A~.er 
his military service, he moved bis Family 
10 Monigomery, where he enjoyed a long 
and t\'mtful professional 01rcer. Doug 
served as a bearing of'fiur with the 
Public Service Commiss.ion and later 
bttame the txC(lJtive dirrctor of the 
Alabama Trucking AssOci01ion. Called 
back by the law, however, he sci up a solo 
practice in Montgomery. specializing in 
motor carrier work. 

He served as chief :wistunt for District 
Attorney Dave Crosland, ,tS city auomey 
under mayors Jim Robiruon and Emory 
Folmar, and as senior partner of the firm 
of Harris & Harris PA. It w.u there that 
""' bad the significant opponunity of 
working with a futhcr who not only 01ret:I 
deeply for our dcvclopmcm and success, 
but nlso demonstrated integrity and an 
abiding sense of humor, teaching us that 
.. il doesn't cost 1nuch to mo.kt. someone 
else t'ed good." 

1:1is civic career w;is u'lcewisc notewor
thy. Doug helped to organa,< and served 
as pre:sidtnt of Montgomery liulc League 
bascbaJL He was ch.airman of 
Montgomery's Senior Citizens 
Committee and a board member of the 
Tuckabatchee Council of the Boy Scouts. 
He helped organize the Jimmy Hitchcock 

Memorial Awnrd and was an advisor 10 

the YMCA Youth Legislature. He was 
president of the Montgomery Lions Club. 

Ah"')'$ a m•n of great faith, he newr 
sent hi$ family, but always took us, to the 
First Baptist Church, where he w.tS a deJ• 
con, choir member and Sunday School 
teacher. He died conscious of God and 
without fear and will be missed by m•ny 
who knew and loved this colorful ond 
excellent mnn. All honor to hi! name. 

l'lc is survived by his wife of 63 ycors, 
Edna fllournoy Harris; his five sons, 
/11mes D. Marris, Jr., Michael Ltt Hmis, 
John Robert Harris, David Patrick 
Harris, and William Bishop Harris: a 
brother, Robut P. Harris; a sister. Jane 
Woodfin; 11 grandchildrrn: eight great· 
grandchildren; and numerous friends 
and professional associates. 
-/0 1111'$ D. Harri., Jr., Bowli11s Grre11, 
Ki:mucky, a11d D. Pmrir.k Harris. Momgomcry 



TIMOTHY ALAN MASSEY 
Our bar lost a treasmed member upon 

the death of Timothy Alan Massey on 
June 25, 2004. He was born on 
September 17, 1952, in Birmingham, and 
was a lifelong resident of eastern 
Jefferson County. He graduated from the 
University of Alabama at Birmingham 
and the Cumberland School of Law, 
Samford University. 

He traveled a much too short, but 
happy and successful, road in his law 
practice-and in his life. He started as a 
solo practitioner and built a law firm of 
which he was very proud. Tim loved 
being a lawyer-and be loved life. He was 
the founding partner and bedrock of 
what is now Massey, Stotser & Nichols, 
PC in Birmingham. He was respected 
both for his expertise and bis abiliry to 

render service ia a way that made each 
client feel as if be or she were his para-
1nount concern. 

Tim was generous of his time and his 
talents. He served as a leader in the East 
Jefferson Marketing Group, the Trussville 
Chamber of Commerce and several other 
professional and civic organizations. He 
was a strong supporter of educational 
and athletic programs in Trussville. On a 
personal level, Tim's generosity and kind
ness touched an untold number of ljves, 
for his generosity ,vas often, at his 
demand, anonymous. He will be missed 
dearly by family, friends, colleagues and 
clients . 

Tim is survived by his wjfe, Kennetha 
Massey; three children, Terra Reed, Emily 
Massey and Timothy Massey; by his 

]OHN RANDOLPH MATTHEWS, ]R . 
In his 55th year as a member of the 

Alabama State Bar, John Randolph 
Matthews, Jr. departed this life on April 
28, 2004. John was born January 20, 1925 
in Montgomery, the son of Margaret 
Fuller and John Randolph Matthews. He 
attended Cloverdale, Barnes, Baldwin Jr. 
High and Lanier High schools in 
Montgomery before entering the 
University of Alabama in 1942. In 1943, 
he entered the U.S. Navy and graduated 
from Midshipman's School at Columbia 
University, receiving his Ensign's 
Commission at age 19. He immediately 
commenced an1phlbious training on tb.e 
Hjggins Boat and the LST a.ad arrived at 
Okinawa for the invasion of Japan in 

August 1945 shortly before World War II 
ended. 

He completed his undergraduate stud
ies at the University of Alabama, and in 
1948, married Caroline Ball and together 
they attended the University of Alabama 
School of Law, graduating in 1950. 

In 1950, John commenced private prac
tice with Ball & Ball in Montgomery and 
remained ,.,ith that firm, \\fhich later 
became Ball, Ball, Matthews & Novak, 
until rus death. He developed an extensive 
busir1ess practice and aviation defense 
practice, representing the major aircraft 
manufacturers in this area. His aggressive 
and effective representation of his clients 
is best evidenced by the enormous respect 

cousin, Edward Scale, and his wife, 
Barbara Seale, all residents of lrussville. 
- Ra11dall W Niclrols, Birmi11gham 

Continued on page 380 
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and friendship he enjoyed omong mem• 
bcrs or the bar. 

He was elected to the prestigious 
American Academy of Trial Lawyers, a 
sclec1 group of lrial al torneys in lhc 
Unhed Sti tes. He served as dean of Jones 
l...tw School from 1955 through 1968. He 
was appointed by United Siotes District 
Judge frank Johll50n 10 the Human 
Rights Commintt for Partlow Hospital, 

Continued from page 379 

on which be served wilh distinction. 
Uc served as chairman of the board of 

dircc1ors of the Chddm, 's Cffltcr of 
Mon1gomery, president of the 
Montgomery Chapter of 1he American 
Red Cross, trustee and president of the 
hoard of St. James School, on the vestry 
of Si. John's Episcop;u Chun:h, Qnd on 
the board of dirtctoo of the Autism 
Society of Alabama. 

SIMEON SEALY WILBANK S 

Si~n Scaly W'dl,anks, 92. possed away 
on April 13, 2004. He wit$ born October 
29, 1911, in his belo,.ed /\leX1tnder City, 
and remniued an Alexander Ci!)' residcm 
umil the time of his death. Me was a l929 
graduale of /\lexandcr Ci1y High School. 
I le atr~ndcd Emory Uni~ity, and grad· 
uot«I from lhe Uni\'Crsity of Alabama 
School of Law. He b<gan his prnaicc of 
law in 1936, and was a member of the 
Alobamn State Bar al the ttme of his 
death. He served as speci:11 counsel for 
Southern Railroad, nnd r.circd from 
Norfolk Southern Railway as vice-presi
dent and assistimt to the presiduL He was 
founder and CEO or the Citibank Group. 
which was one of the firs1 bank holding 
companies in Alabama, and w,s founder 
and CEO of The Pinanci3J Store, Inc. Mr. 
Wilbanks served on the board of trustees 
oi A1hcns State College and Birmingham 
Southern College, and W.lS on the board 
of visitors of Emory Uni,=ity. He was 
irutrumental in founding lhe Alennder 
City Ans Couno1. and wit$ a member of 
1he Colonial Lions Club, and past presi
dent of the Alexander City Chamber of 
Co1n1nt rce. ln short, he was i, civic 
activist. Mr. Wilbanks held numerous 
off,as in the Fim Methodist Church in 
Alexander City, when, he w;u • lifelong 
member. 

Mr. Wtlbanks served his country dur
ing World War ll in lhe Judge Advocale 
Geucr.al's Corps or the United States 
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Navy 1U a lieutenant junior V3de. He was 
a lifelong Democrat. 

Mr. Wilbanks was on avid intematiooal 
traveler, and owned an ancient country 
bome in Alcester, England, near Stratford 
upon-the•A\'On. Fie frequently requested 
that friends and chun:h members visit 
and stay at this home. Mr. W'tlbanks 
indeed came from a lime in the past, but 
ltke his English home. was a truly valu
able asset 10 the world. 1'hc vnlues with 
which he was raised were the values he 
kepi to the end. He had • true love for his 
fd.low man, a true lo\'C for lifo and a true 
to\'C for Al=nder City. As .. 'as stat«! in 
the /Jaa,ukr City 0111/ock, m an article 
rcflcciing on Mr. Wilbanks' passing, • He 
was• true southern gentleman and a 
friend to everyone in the community." 
Amen. We will miss you, Mr. Wilbanks. 

Me is survived by his wife. Jonnie W. 
Wilbanks, of Alexander City; orne son, 
Simeon Sealy Wilbanks. Jnd wife Ann of 
Birmingham; three daughlcrS, Nancy 
Wilbanks Sellers and hush.ind Fred of 
Birmingham, AmcUa Wilbunks Self and 
husband Charles of Norman. Oklahoma, 
and Alic<' Wilbanks Johnson and husband 
Benn of Bianingbam; 11 grandchildren, 
S1cwart Sealy Wilbanks '111d wife Ashley; 
CapL Fredrid< Hagan Sellers. USAF; 
Robert Wtlbanks Sellers and wife Kim; 
Gt-orge Simeon Wtlbanks; Simeon Sealy 
Wilbanks Johll50n; Namsha Nicole Self, 
Lorn Noelle Self, Kira Kutrinn Self, Selena 

I le is $Urvived by his wife, Caroline; his 
children, C.Uoline M. Cutchins, 
Richmond, Virginia: Jane M. Davis. 
Annapolis, Maryland: lohn R. Manhews, 
Ill and Fred B. Matthews, Mo111gomery; 
five grnndrbildren; and one great-grand
child. John will be sorely mi~d. but not 
forgonen, by his famlly, lalV partners and 
many friends. 
- Rul,ard A. Ball, Jr.. Montgomery 

Christina Self, Morgan Dani.cl Wilbanks; 
and Smith Christian Wilbanks; one grcal· 
grandchild, Lily Marjorie Sellers: one sister, 
Alice Wilbanks Cann11dy. of Falls Church. 
Virginia; and one sister-in-law, Nell Fuller 
Wilbanks. of /\lcmnder City. I le was pre
ccde<I in death by his patenlS. one brolhu, 
Robert Smilh \Yilbanks. Jr., •nd one 
srandmothcr,Alicc Oiristian Sealy. 

One of his grandchildren, Stewart 
Sealy Wilbanks, is a practicing aiiomey 
in Alexander City. Another, Simeon Scaly 
WIibanks Johnson, is• senior law student 
at lhc Universil)' of Alabam.t School of 
Law. His granddaughter, Na1uba Nicole 
Sci(, is • junior law "udent at the 
University of Texas. 
-C /rmit /lldge Ray D. Mnrt/11, Alcxnllder 
City 



Avant, Grady Jr. 

Birmingham 
Admitted: 1962 

Died: June 2, 2004 

Belser, Howard McGriff Jr. 

Decatur 

Admitted: 1973 
Died: May 31, 2004 

Fle isher, Louis L. 
Birmingham 

Admitted: 1947 

Died: Jnne 21, 2004 

Gray, John Merrill II 
Birmingham 

Admitted: 1985 

Died: July 14, 2004 

Keener, Irby Arth ur Jr. 

Centre 

Admitted: 1949 
Died: March 2, 2004 

Pettus, Erle Jr. 

Birmingham 

Adm itted: 1935 

Died: June 26, 2004 

Reynolds, James Donald 

Montgomery 
Admitted: 1966 

Died: July 18, 2004 

Segrest, Douglas Browar d 

Montgomery 

Admitted: 1959 

Died: August 7, 2004 

Sides, Jimmie Miller, Hon. 

Jacksonville 

Admitted: 1956 

Died: August 1, 2004 

Simon, Thomas Daniel 

Montgomery 

Admitted: 1994 

Died : August 4, 2004 

Whitfie ld, James Bryan Jr. 
Demopolis 

Admitted: 1949 
Died: January 24, 2004 

2004-05 License/Special 
Membership Dues Now Delinquent 
Invoices for the 2004-05 occupational licenses and special membership dues were 

mailed September 3rd, 2004. Your 2003-04 occupational license or special mem

bership expired September 30th, 2004. License fees and special membership dues 

for 2004-2005 were due in the Alabama State Bar office by October 31st, 2004 and 

are now delinquent. Occupational licenses purchased after October 31st, 2004 

have a $37.50 penalty added. Payments should be sent to the Alabama State Bar, 

or you may pay online at www.alabar.org. If you have a question. c.ontact the ASB 

Membership Department by e-mail, ms@alabar.org, or by telephone, (334) 269-1515. 
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Remarks of Albert P. Brewer, 
Alabama State Bar 2004 Annual Meeting, 

Grande Convocation, July 24, 2004 

_,_ 
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A
$• boy, che one great • mbition in my life w.u to be a lawyer. My life's journey 
has run 1he course from boyhood to law school, to general practice, 10 the state 
legislature, to Ilic office oflieutenanl governor, 10 Lbc governor's chair, and back 

to law school. 
I received my lnw degree 52 years ago last monll, and, wich it, my license to practice 

law. I hnvc been n member of this bar for 52 years. 
I wonder If you remember when you decided you w:intcd to be a lawyer. I can'l 

rcmembc_r ever wonting to be anything clsc. Lawy,,rs were importont in our communi
ty. Julian Harris w;,s a member o( the Decatur City Bo.trd of Education. His brother, 
Norman Horris, represented our county in the st~te legi1lnturc. Noble Russell was a 
member of the legislature. Russell Lynne was my =ut mucer. His older brother, Judge 
Scybourn Lynne, was appointed by President liuman to United States Disuia Judge 
for the NortMm District of Alabama, where he sen-ed for more than 50 yurs. John 
Caddell was lxoatur City Attorney, a uustcc of the Uoivcr$ity o( Alab1U11a, president of 
the stale bo\r, and a member of the Slllte Democratic Executive Committee. As I wos 
growing up. ic jUSl seemed to me that eve_ry time I s;iw a lawyer, I sow o person who wos 
important. J still feel lhal way about lawyers I ha\'e often snid thnc the cwo most pre
cious things I have arc my family and my right to proc1icc luw-1 feel undeserving of 
ei1her, but I hove been the beneficiary of opportunilics which I could not bave iniag
incd: In addition 10 being licensed 10 practice law for 52 years, I have held pubLic office 
for l6 years, have been a director and general counsel for a baink for 33 years and have 
spent the pa.st 17 years teaching al Cumberland School of Low. None of this would have 
been possible \Yithout my law license. 

We celebrate today 125 years as a st.lie bar association. Our mollo is the truism 
"Lawyers Render Service." We render savice 10 our dicnl$. to our justice system, to the 
public. to our communities. and to our fellow laW}"US. 

Ours is• noble profession. Alexis de Tocqueville, in his 1830s book, Dmtomuy in 
AlneriM, made this observation about allomcys in Amcric.in sodrty, 

"Democratic government m'Ors the political power of law)-crs. When the rich, the 
noble, and che prince are excluded from the government, the lawyers step inco 
their full rights, for they are the only men both colightmcd and skillful... 

"By birth nnd interest • lawyer is one of the people, but he is an aristocrat in his 
hnbil$ nnd ta.ics ... In America there are neither nobles nor men of leucrs, and the 
people distrust 1he wealthy. Therefore, Ilic lawyers form the political upper class 
and the mosl intellcccual section of the society ... 



"If you ask me where the American aristocracy is found, I 
have no hesitation in answering that it is not among the 
rich, who have no common link uniting t.hem. It is at the 
bar or the bench that the American aristocracy is found." 

The nobility of our profession is reflected in the integrity of 
lawyers. 

In April 1906, a great fire and earthquake practicaUy destroyed 
San Francisco, and all the books of accounts of the Bancroft
Whitney Publishing Company were destroyed. What happened 
is a great tribute to the legal profession. The following is the 
company's acknowledgment: 

"On April 18, 1906, the date of the g~eat fire, the legal fra
ternity of this country was indebted to us for hundreds of 
thousands of dollars. The fire destroyed all of our books of 
accounts. 
"Having no Usts of patrons, \VC sent a circular lcuer to the 
lawyers named in Martindalc's Legal Directory advising 
them of our loss and asking for information as to their 
indebtedness to us. 

"The responses LO this circular were so prompt and so 
gratifying that we think the legal profession should know 
that of this total indebtedness 93 percent has already been 
reported to us and we are receiving advices every day from 

parties who had not previously answered our circulars 
about their indebtedness. 

"Let it be known to the world that the legal profession is 
made up of men of the highest honor." 

I would like to think, and l believe, that the same result would 
be obtained today. 

Michael Miller, then president of the New York County 
Lawyers Association, relates that when a call went out September 
24, 200 l, for lawyers to volunteer to help 9/l I victims and their 
families, the response was a reminder of"the nobility of the pro
fession." At a scheduled training session in Midtown Manhattan 
the next night, a line of attorneys four-deep spilled out of the 
building for more than a block down the street. 

Judge S. A. Lynne, Judge Seybourn Lynne's father, in an 
address before the Morgan County Bar Association, quoted 
these words: 

"Every lawyer ought to be proud of his profession; every 
lawyer throughout the world ought to foe!, and 1 think 
feels, that in the ·whole world there is no nobler profession 
than that of the law." 

In this 125th ye~r of our existence as a fraternity of lawyers, 
Judge Lynne's words uttered over SO years ago seem particularly 
appropriate: 

• BIRMINGHAM • MONTGOMERY • MOBILE • HUNTSVILLE • DOTHAN • 

comprehensive training programs for new and experienced mediators 

MEDIATION 
www.AlabamaMediat ion.co m 

• CLE Approved 
• Training Alabama Mediators Since 1995 
• Training Programs Offered Nationwide 
• Customized In-House Training Avofldole 
• Meets the Training Requirements of the Atotxmo Center for Dispute Resolution 

Sponsored by 

LI TIGATION 
~'4 
(800 ) AOR-FIRM 
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"I •m Ukening myself to Janus. the God of the Roman 
Gate., with !tu two faces. With the one I gau upon the 
put and hallow and venerntc the memory of the stalw.irU 
and master ,pints of 1his bar of ycs1erycar, while with the 
01her, with lhc same earnestness and wilh equal cn1husi· 
asm, I fuce 1he future, hoping and conOdcn1ly believing 
you will carry the 1orch entrusted 10 you to new and high
er heights and nobler accomplishmcn1s." 

Tru, pmctice of law has changed gm1ly in the last half-century. 
I rtmffllbcr when I began ~ practice of bw ii Sfflned that, not 
cntittly bcc:iuse of• lack of dienis, "" had time to visit with 
courthouse pa-sonnel, to drink coffee with our fellow laW),:rs, to 
visi1 with the judges, and, generally, to mave al a much slower 
pace than we do today. Vast changes bave come abou1 in the prac· 
1ice of law, and we seem to have l.ess time to truly enjoy the prac
tice of law. In fuc1, surveys of lawyers reveal widespread dissalis
fuction wi1h practice 1oday. We need to rethink our priorities. 

First, we need to recommit 
to our prof~ional 
responsibilities. 

We nee<! to remember our duty to do pro bono work. Prom 
the first day you practiced luw, you have been called upon 10 
hdp others who cannot pay for legal 5ervices, nnd you hopefully 
have nol refused this call. Today, our bar is working to address 
the pcrvuivc problem of indigent defense, just one aspca of the 
o,-.,rall lcgal needs of our less fortunate dtiuns. 

There is a case which illuruates this idea. 
In the asc of U11itvl Srares of Amuica v, Johm,y Ray S11111h. 

Bill Moore of the Montgomery Coun1y Bar was appointed by 
the United States Distria Court to represent n convicted defen
danl seeking post-conviction relief from 1he sentence imposed 
upon him. Al his own expense, without reimbursement or com
pcnsotion. Mr. Moore made an extensive investigation, prepared 
a.nd orgt1ed motions, and prosecuted o successful appeal to the 
Fifth Circuit Court of Appeals. The district judge, Judgtc Frank 
M. Johnson, in open court,stated : 

"Mr. Moore. I would like 10 state for the rcc.ord, since you 
have served on this case by vittue or 1hc Court's appoint· 
mcnt wi1hou1 any compensation, since the Court knows 
thot you have spent a considerable omount of time, ~en 
days, investigating this case, to the cx1en! of going 10 
S0u1h Alnb"m• and Northern Ploridn, investigating and 
inierrogntiag witn= DI your own expense, that in my 
judgment your actions and your altitude arc commend
able and I want 10 express my appreciation to you for your 
corudcn1iou.mcss, that your actions. your attitude and the 
m,lllntr in which you ha,.., rcpre$Cnled this man without 
compcru.ation rdlects not only credi1 upon you as an 
momcy and member of lhe bar but upon lhc Bar itselC" 

llill Moore's representation or this cJicn1 was certainly in lhe 
highesl tradition of the legal profession, and doubtless most 
lawycts would have responded as JJill did. 
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Second, we need to 
respond to the opportunity 
and responsibility for 
public service. 

Lawycrs nre uniquely qualified for political leadership and 
public service. Thomas Jeffmon rccognilld the role of Lawyct$ In 
providing political leadcnhip o,..,.. 200 years ago when he J.1id: 

"The study of the law qualillcs a man 10 be useful 10 him
self, 10 !tu neighbors, and 10 1hc public. 11 is the most cer
tain stepping stone 10 prefcrmcnl in 1he political line." 

When I was clccted 10 the state legislnturc 50 years ago, nlmos1 
one-h31f the members of the legislature were lawyers. In foci. 
when I was lieutenant governor, a m•jority of th.e members or 
the unole were lawyers. My ~rltncc has bttn that Lawyers are 
uniquely qualified to make laws. to bring to the legisla1i,,e 
process their analyticaJ ability and their drafting skills. The tenor 
of debati, is more civil and constructive when conduaed by pro· 
fessionals. I simply believe that lawym bring 10 lhe legisla1ivc 
process• dynamic that con1rib111es 10 fair and reasonable lcgisla· 
tion. I certainly found legal training 10 be a very imporUn l 
odvnnlllge in serving as governor. 

Third, we should be 
deter111ined that the 
practice of law will be 
satisfying, rewarding and 
uplifting. 

We should enjoy being UW)'Cl'S! 
I have shared with my students a homily which I call "Brewer 

on being a lawyer." These, arc some rtfiections of over SO years II.I 
a l3W)-.!t. 

Fi.m are your relationships wit.h your dients. Your clients arc• 
treasure trove of knowledge, infom1ation and experience. While 
some are perhaps not well-ecluca1cd, many of them have a Ph.D. 
degree iii common sense. Listen 10 1hem, observe them, learn 
from them. They deserve lo be treated with dignity and rrspect, 
no ma1ter how obstinate or demanding. I have heard lawyers llllk 
down 10 dicnts, particul•rly in dh'Orcc casn and criminal cues, 
in a demeaning and insulting manner . If the client is not wonhy 
of your rrspcct, then let that client go 10 another bW)'ff, 

Second are relations with other lawyers and judges. Our asso
cia1ion as an organu.ed bar gives us lhe opportuni1y to associ,11c 
whh people of like intrtCSI and ciq>eriences. My best friends 
were other lawyers. 'Those relationships were nmong the rnos1 
rewarding and fuJJiUing of my life.his amazing how lawyers are 



drawn 10 each other. Lawyers at social gatherings tend 10 con
gregate lo 1alk aboul matters of mutual interesl, ofttimes draw
ing the ire of their spouses who remonstrate that they have been 
with the other lawyers all week, why do !hey wan1 to spend time 
wilh them now? t suppose !he answer is !hat we simply enjoy 
I.he company of lawyers. 

I recalled being in Neal Newell's office one morning when his 
secretary interrupled us to 1ell him that Bibb Allen was calling. l 
heard only Neal's side of the conversation, but it was apparcn1 
thal Bibb was calling 10 poslpone a deposition they had sched
uled that afternoon. Neal's response was 1hat they wou.ld sched
ule it later. ·rhen Neal said, "Since v.•e don•t have the deposition 
Ibis afternoon, do you wan1 to hit a few?" They then agreed 10 
meet at I :30 for a round of golf. 

Incivility is no1 a problem where lawyers have relationships 
like these. Aod, lawyers care for each other. The "Lawyers 
Helping Lawyers" program of our state bar is an effective 
response to 1he problem of impaired lawyers. 

Our bar asso~iation has always been very collegial. I am 
reminded of an example of this collegiality from Judge John B. 
Scott's report of the 1967 annual convention of our bar. Judge 
Soon related !he followu,g: 

"Af1er the Convention adjourned, the rugged youth of our 
association took themselves to the country for a ta1c 
evening and night affair. A blaring orchestra disquieted the 
sylvan scene ,.,ith sounds hideous to n1e but n1usic to the 
ears of the young, who were driven by i1 to all sorts of 
con1ortions, hoppuig and gyrations, which some referred 
to as dancing." 

Third, pause 10 smell !he roses. In tow school we heard the 
words intoned over and over, "The law is a jealous mistress:· 
While the demands of a law practice are compelling, 1here are 
other dimensions that give fulfillment to our lives: family, 
friends, church and hobbies. Neglect of one's family is not a 
model of profcssionaHsm. t knew an Alabama lawyer who had a 
reputation as the premiere practitioner in his field. He was 
proud of his practice and frequen1ly commented about his work 
habits. He worked seven days a week, never took a vacation and 
had no outside interests. Not surprisingly, he had no children. 
He was found dead of a heart attack one Sunday afternoon in 
bis office. 

Did you ever hear of a retiring lawyer who said that he wished 
he had spem more time at his office? 

Fourth, guard your reputation. We spend a lifetime gaining 
our reputation, and we can lose it in one instance, ,vith one 
moral lapse or one professional mistake. Ours is an adversarial 
and competitive profession, and there is a temptation to take 
short cuts, to seek an improper advantage, to be untruthful. It's 
simply not worth it. 

Remember lhc law is flesh and blood; it is people and rbcir 
problems. Like all lawyers, I have known the ecstasy of victory, 
1he agony of defeat, experienced lhe sorrow of clients, exhilara1-
cd in !heir successes, shared in their failures, but through it all, t 
have knov1n fulfillment, satisfaction, pleasure, achievement, and 
reward far beyond my boldest dreams when I decided to be a 
lawyer. 

This brings to mind lhe image of Harper Lee's Atticus Finch, 
who was defending Tom Robinson, a black man accused of rap
ing a white woman in a small south Alabama community. The 
cause was unpopular, the verdict was predictable; the audience 
filled the courtroom, the whites on the main Ooor, the blacks in 
!he balcony. Auicus' children Jcm and Jean Louise (also known 
as Scout) bad sLipped into lhe balcony and were seated near 
Reverend Sykes, tbe black minister. 

The author describes the scene as the jury returns its verdict, 
!he foreman handing the piece of paper to the cle.rk who then 
handed it to the judge. Eigh1-year-old Scout is speaking: 

"I shut my eyes. Judge Taylor was polling the jury: 
'guilty . . . guilty ... guilty .. . guilty .. .'. I peeked at Jem: his 
hands were white from gripping the balcony rail and his 
shoulders jerked as if eac:h 'guilty' was a separate stab 
between them. 

"Judge Taylor was saying something. His gavel was in his 
fist, but he wasn't using it. Dimly, I saw Atticus pushing 
papers from lhe table into his briefcase. He snapped ii 
shut, went to !he coun reporter and said somelhing. nod
ded to Mr. Gilmer and then went to Tom Robinson and 
whispered something 10 him. He put his hand on Tom's 
sbo,~der as be whispered. Atticu.s took his coa1 off the 
back of his chair and pulled it over his shoulder ... be 
wal.ked quickly down the middle aisle toward !he soulh 
exit. I followed the top of his head as he made his way to 
the door. He did not look up. 

"Someone was punching me, but I was reluctant to take 
my eyes from the people below us, and from the image of 
Atticus' lonely walk down the aisle. 

"'Miss Jean Louise?' 

"1 looked around. They were standing. All around us, the 
black people were getting to their feet. Reverend Sykes' 
voice was as distant as Judge Taylor's. 

"'Miss Jean "Louise, Miss Jean Louise, stand up child. Your 
falher's passing."' 

My fondest hope for you is that as you walk from the court
rooms, and boardrooms and conference rooms of your life, your 
fellow citizens will figuratively stand in an expression of ultimate 
respect to you, my fellow lawyers. • 

'FIJf J')Uf cu.stem taifcring 
appt,i11tment-, CJU.{: 

205-685-()286 

www.ta ifcr,,l{om,cuu.co ,n 
.caaru <f{, <;en ts 

Jfe{pitllJ C.adies atuf 9= projea positivt:, pqrverjuf atuf 
fasting impmssions . .. We 6rino tfie ston: to your office! 
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Birmingham Student Awarded 
Alabama Law Foundation 
Law School Scholarship 

386 NOVP.M HER 2004 

A 
!exec Deep of Birmingham has 
been .iwnrded a SS,000 Cabuniss, 
Johnston Schol•rship by the 

Alabama Law FoundDlion, a charitable 
arm o( the Alobam• S111tc Bar. She is the 
daughter of RJma and Larry Deq,. 

Alc,xtt is • s«:ond-~ar bw student at 
Cornell Univmity, and sh• plans to prac• 
ticc m the medical and scientific fields. A 
gradual< of Indian Springs School. she 
obraincd hrr bachelor's degree from 
Princeton University's Woodrow Wilson 
School of Public l'olicy ond lnternarional 
Affairs and her master's in bio-ethics 
from th< University of Pennsylvania. 

Upon completion of her law degree, 
she hopes 10 combine her long-h<ld 
interests in science, public policy and law. 
Al only w,cn ycars of age. Ale= decided 
sh• wanted to bccom• • bW)'tr. In junior 
high, her goals gmv more focused. She 
d<vclopcd a p;ission for scitn«, particu-
1.trly genetia. and technology. By the 
time she was ready for coUtge, she knew 
she w;10ted to pursue the connections 
between the fow ond science, medicine, 
technology and publk policy. 

Upon receiving her law degree, she will 
be poi~d to work with vanguard kgal 
issues in medicine :111d science. 

"For instonet;'" Alcxec said, "there arc 
[$$ucs involving embryo CU5tody. What if 
~n infertile couple se1s aside en1bryos for 
impl.1nting bu1 then divorces~ Who do 
the tmbryos belong 10, him or hl'rl 

"Then, there's the field of genetic dis
crimination. Say• company's cmployet' is 
mscq,tiblc to ccnain workplace toxins. 
What obligations does thr company have 
to that employee?" 

Alexec secs opportuni1ies 10 work in 
many different areas of the law nnd has 
no, yu decided which pa1h ro pursue. 
She says she 111igh1 work for a large med
ical wrnplcx such ns UAll or counsel cor
pororions on hcahh-rcJntcd issues. 

She is surr of one thing. She wants to 
settle in Birmingham. 

Aleuc is • shining cx.,mple of wha1 ~ 
Cabaniss. Johns1on Scholarship 5ttks to 
honor. hs .tim b 10 help promiiliig bw 
students bc:come lilW)'O'S who will mau a 
positi,.., ,mpact on society. Few would dis
pute 1h•1 Alcxec is poised 10 do just that. 

lltc Cibaniss, Johnston Scholarship pro
gnun, now in 11S 17th year. is endowed by 
1he tlnn of Coboniss, Johnston. G,,rdner, 
Dumas & O'Nenl of llirminghrun and 
MobUe, nnd ls •dmlnis1ercd by the 
Alnbum:1 Lnw Foundntion. • 



THE ALABAMA SUPREME CO URT AND THE ALABAMA J UDI CIAL 
COLLEGE PRESENTS FREE REGIONAL WORKSHOPS ON 

Facuhy consistS of jus1ice-~ or lhe Supreme Court of Alabama and several members of ~le Alabama couns of civil and criminal appeals. 
Six CLE! credils bave been applied for. including one hour of e1hics and professionalism. Topics 10 be covered include preserving error, 
perfecting the appeal and supplying lhe record, briefing a direct appeal and applying for rehearing and petitioning the coun for a writ 
of certiorari. The regislJ'3tion form and additional information may be found on the court system Web s ite at 111ww.alacourt.gov; cLick 
on 1he link ·'Fundamentals of Appellate Prac1ice: Procedures and Professionalism" on the home page or conUlct the Alabama Judicial 
College a1 (334) 353-4968. 

------------------------------------Fundamentals of Appellate Practice : Procedures and Professionalism 
FREE REGISTRATION 
Choose one of the following: 

D Nov. 12. 2004- Montgomery 
D Nov. 19. 2004-Mobile 
D Dec. 17. 2004-Birmingham 
Name ___ __________________________________ _ 

SS#or State Bar ID# ____________ _____________________ _ 

Form------------- ------------------------~ 
Address _________________________________ ___ _ 

Telephone#._( --'-------- ------------------------

Mail or fax form at least two weeks prior to the seminar selected to: Appellate Seminars. Alabama Judicial College. 300 Dexter Avenue. 
Montgomery. AL 36104, {334} 242-2099 (fax). 
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Book 
Review 
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The Soulbane illusion 
A novel by Norman Jetm unds en, Jr. 
Paperback 
John Hunt Publishing 
2004 

REVIE\\ffW BY CHARLES A. ST£1VIIRT. /II 

N 
orman )eunundscn's second 
book, Tire S011lbn1Je ll/11sio11, is u 
fast-paced, mystery novel The 

characters >re well developed. The story 
mo,'CS 21 • rapid p;,« , and I completed 
the book in no time. much faster than 
01hrr books of a similar length. h truly 
is hard to put down. )c1mundscn's first 
novel, '/"Ire So11/bwre Stratagem, was pub
lished in 2000 10 very strong reviews. 
The book made the rqion.11 bestseller 
list ond was crowned by an English 
bookstore as one of the "ten ... ,..,ry best 
01ristian 6ction titles •round ." In fact, 
the English bookstore places 
Jct n1undscn's book among the top ten 
Christian books, right up there with his 
literary muse, C.S. Lewis. 

I initially reviewed 77,e Sou/bane 
S1mtaght1 for Norrnan back in the 
March 2000 issue of The ll/11/N11r1a 
La,.,,,,. I concluded my m,lcw by 
encouraging Norman 10 write onother 
book. Hovrever, I had no idcn 1hn11his 
second book 1<ould be such a great read. 

Tire S011lba11t ll/11sio11 pie.ks up ten 
~ars after the point at which The 
Sou/bane Smuagcm story ended. The 
hero of The So11lbane S1mtagm1 was an 
American student. Ddc Bryson, who 
was studying at Magdalen Colkge in 
Oxford, England. He uncovers st rnngc 

lcucrs hlddcn in the college library. As ii 
turns out. the lcucrs 1<crc wriucn 
between modern minor devils who w<,~ 

communicating about the rc«m suc
cmes or the Devil In encouraging dcc;iy 
and godlessness in modern society. 
Bryson and his girlfriend go In search of 
certain reports which arc going to be 



prepared by a junior devil, Soulbane. 1n 
the end, Bryson manages to capture the 
reports. He promises a close friend and 
rus girlfriend he will publish the 
reports and, in doing so, expose the 
evil forces. 

It is here that 7'/Je Sou/bane 11/11sio11 
picks up the story. It bas been ten 
years since Bryson came into pos
session of the reports. He failed to 
keep his promise to expose the 
devil. Instead, he has moved on 
with his life. He is now married 
to his college girlfriend, Rachael, 
and they have a daughter. 
Bryson finds himself very suc
cessM in his law practice and 
on the verge of becoming a 
partner with a large Atlanta 
law firm. Work is the center 
of his life. In fact, it becomes 
a god of sorts. All of Bryson's 
thoughts and energy go into furthering 
his career and into pursuing his desire to become part-
ner in the firm. Mc grows distant from his family, putting work 
before all else. Bryson manages to shine in the eyes of his part
ners because he ,~orks all hours, attacks his cases with tren1en8 

dous energy, and is willing to do anything for the firm. 
Bryson manages w capture the auenrion of one of the firm's 

most prominent clients. The client appears to find Bryson's 
legal abilities invaluable. However, something more sinister is 
going on. Those devils from his Oxford days have caught up 
wiOJ him a.nd they are intent on capturing back the reports 
Bryson secreted away ten years before. 

Complicating matters, Rachael tires of the inattention and 
mourns the loss of her best friend and lover. She takes her 
daughter back to England to be with her mother. Rachael sim
ply has to get away from the decaying marriage. Bryson is left 
behind to deal widi his failing marriage, bis blossoming legal 
career and 1he inevitable encounter \V'ith the deviPs foot sol· 
diers. Finally, awakened to the miserable state of rus existence, 
Bryson decides to change things. He barely makes it on a plane 

to England, escaping narrowly from 
rus law firm's investigators sent to 
stop him from leaving the country. 
When he arr ives in England, he goes 
in desperate search for rus wife and 
daughter. Meanwhile, the devils are in 
pursuit of the reports, even if it means 
taking his daughter to get them. ln the 
end, Bryson's struggle culminates in an 
unexpected encounter. 

Norman Jetmundsen, Jr. is an auorney 
with Vulcan Materials Company in 
Birmingham. Before joining Vulcan, he was 
a member of Bradley Arant Rose & White 
LLP. He graduated from the University of 
the South (Sewanec) with a degree in 
English literature. He attended the University 
of Alabama School of Law. After law school, 
he clerked for Judge Sam Pointer in the 
Northern District of Alabama. Thereafter, he 

studied at Magdalen College, Oxford, where he 
camed an Mliu in Law. While at Oxford, C.S. 
Lewis became very important to him. (Lewis 
even taught at Magdalen College, where he wrote 
Tire Screwtape letters, the inspiration for 

Jetmundsen's first and second novels.) Both novcls are available 
from local bookstores or via the Internet. You can also read 
more about them at 1v1v1\l.soulbnlfe.con1. 

Charles A. Stowait Ill 

Clins A. s"""'· 111 b • "'"""' '" ""' MonfGO""f\' o1rice or 
Brailey Alan! !me & While W'. Si-.ewan al1ended the U!Wersity of 
the South in S&A'aflee, M!Mlluet. While tn coHege. he studied one 
si.mmer a1 ll'liversiryCollege. Oxfo,tl, &,gt.and.1-ie &-nended 
C,.,bellaol Sd>ool ol u w. s,mltrd lklMIBily. Stewan a,no,tly 

serves on the board of d'"ttee,ors ot the Defense Res:eardl t1$Ulvte. 
r,om 1998-99. he ""'1ld" p,...iem or th4 Alabama o.r.,,. 
lawyers' Associabon. a,v;i recemly served on iu board of tf1tectors.. 

as "-'OU as edttcJ of fts P',lbticaoon. The Journal S1bW1111 ss a member of lhtl tltcmational 
As.soc:iatlon oC Defense Cotmel. lhe FederatiOn of eerenss and Corpcn1e Cotmel. the 
Feder~ e,, '-'iaoon end Ille H1.91 Mocllo, dlo!>te< ol the ,,... or Court. 
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Bar Briefs 
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At a rtctption for Dr. O,nrles Ndsoo, thc 
new dean of Thoma5 Cioodc Jone5 
School of Law, ASB President Doug 
Melllvy was among u,ose welcoming him 
co Montgomery and to the law school. 

Prior to coming to Jon<s. Dean 
Nelson was with hppcrdinc Univrrsity 
School of Law for 33 ynrs. During his 
tenure at Peppcrdine, the faw school 
was accredited by tl1c American Bar 
A=cia tion (ABA). 

Or. Nelson, who assum~'<l thc role of 
dran on August I, >a1$, "Jones School of 
Law is 3ltcady a v,,ry good ~w school 
We want Montgomery and Alabama to 
be proud of the school. ABA accrcdita· 
tion "'" naturally make• difference in 
how the school is pcrctived and will add 
a level of confidence." 

Judge Judson W. Wclu, Mobile County 
distrie1 judge, recently was d«tcd presi
dent of the Alabama D4triet Judges' 

Association, made 
up of I 02 di$trict 
Judgd &om the 
st.11c's 67 counties. 

Judge Wells also 
was elected presi• 
dent-dccl of tl1< 
National Alumni ,\<llt.A"""' W ~wr, 

Assodotion of the 
Unl\,,rsity of Alabama and will resume 
offia: at A-0;,y 2005. 

Judge Aubrey Ford, 
Macon County dis· 
trict judge, recently 
rtceived n certificate 
rccognwng com
pletion of 400 hours 
of continuing legal 
education. 

In 1984, the 
Alabama Judicial 
College and repres.,ntntivcs of ll1e 
Circuit nnd District judges' associations 
s1or1«! • continuing «!ucanon program. 
As a judge, thctt is no requirement to 
ll<quirc CLE credit. The :aw.trds are pre
=tcd in JOO-hour increments. which 
must be obtained within a four-year 
period and with programs conducted 
wi1hin the stat~ of Alabama. 

Nick Abbctl was recently elected presi
dcn1 of the Abbama District Attom~ 
Association, which rrprcsut.s the 

Save time and paq online~ 
Use the Rlabama State Bar's ontine membership paqmenl service. 

Purtbase IJ)ur occupaHonal license or paq special membership dues ONUNE for 2004·200S. 
IJlvoices lll!re malled la Se~embel Updal! IPII dreclllrq in[ormalioo aad Piltl OIW£! 

Log in at mmm.olobor. org 



interests of elected 
district attorneys 
and appointed 
prosecutors across 
the state. Abbett has 
been a prosecutor 
in Lee County since 
1985 and the elect· NitltAl!oo11 

cd district attorney 
since 1999. 

Rebecca Wright 
Pritchett, a share
holder of Sirote & 
Permutt PC in 
Birmingham, was 
rccemly installed as 
president of the 
Alabama Wildlife - Wrlg/>r 11;,,t,cn 

Federation. She is the 
AWF's first female president, since its 
inception in 1935. Established by 

sportsmen, the AWF is the .~ate's oldest 
and largest citizens· conservation 
organization. 

United States 
District Judge W. 
Harold Albritton 
was honored recent
ly at a portrait pres
entatio n and unveil• 
ing ceremony, 

I 
~ . ' 

marking the conclu- .lurlg,W./l,,n>ldA/titir'"'1 
sion of Judge 
Albritton's seven-year term as chitf 
judge of the U.S. District Court for the 
Middle District of Alabama and his 
assun1ption of senior status. 

The portrait was added to the collec
tion of portraits of all past judges of 
the court. 

Judge Albritton was appointed to the 
federal bench by President George 

H. W. Bush and confirmed by the U.S. 
Senate in 1991. At the time of his 
appointment, Judge Albritton was 
serving as ASB president and senior 
partner in the Andalusia 6rm known 
then as Albrittons, Givhan & Clifton. 

While on the bench, Judge Albritton 
bas served as a director of the National 
Federal Judges Association, a member 
of the Court Administration and Case 
Management Committee of the 
Judicial Conference of the United 
States by appointment of Chief Justice 
William H. Rehnquist and a member 
of the Eleventh Circuit Judicial 
Council. He established the Albritton 
Lecture Series at the University of 
Alabama School of Law and was hon
ored itt 2003 by the National Boy 
Scouts of America, receiving the 
Distinguished Eagle Award. • 

Legal Professional Liability Coverage for 
America's Greatest Law Firms 

Financial Stability • Cove rage For AH Firm Sizes 
Optional Monthly Payment Plan 

Rated "A" by A.M. Best* 

Apply Online - App In A Sna/J® 
Earn CLE Credit Online 

www.greatamericanlawyer.com 

~ 
GREATAAfERJCAN. 

INSUIIAlfCE GROUP 

'AM S...t Ra1Jng Report, Jvkf 24, 2003 
0 2003 by Grct't A_mol1can 1n, urance Group. All rights reserved. 

Nick Baldini 
Professional Liabi I ity Division 

800-299-4331 
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oung 
Lawyers' 

Sectioll 

B)' 8m1111on Buck 

392 NOV EM BER 200• 

So Far, So Good 

T 
he Alabama Staie L\nr Young 
Lnwycrs' ~tion has bq;un much 
of its worli: for the 2004-2005 bu 

year. We l,a\-,, already :usisttd in the organ
ization or the tall bar admissioM a:rcmony 
in Mo111gomcry. Our next t\'tltl will be the 
3rd Annual Iron Bowl Clll llla1 will lakt 
pince November 19th,u l:00p.m.8urr& 
Foremnn in Birmingham hos graciously 
ogrt-td 10 host the CLE in ils auditorium in 
Ille Forbes Building in downtown 
Birmingham. We cnrou1'118" you 10 sign up 
for the Iron Bo,.i Q.E. for information 
and a registration fonn, plCJSC ron1aa 
Jimbo Terrell at Mc:Callum & Methvin in 
llirmingham at (205) 939-3006 . 

The Y LS has also begun ils parinership 
with ond support or the SpcakFirsL 
Debate Program in the Birmingham city 
school .system. Young 1~'")""1"$ from the 
Birmingham area arc volunteering their 
1ime to work with gifted students who 
participate on an "all-st11r" debate Learn. 

SpcokPirst is put of the larger nonprofit 
group storted by Stephen Block known as 
Impact: An Alabama Student Service 
Initiative. The YlS is proud to be partici
pating in this worthy cause. Anyone who 
is interested in being invol~ in this 
service program shou ld con tact me at 
(205) 254-12 10. 

All or the~ elforts and accomplish
ments •re m11dc possible by the hard 
work of the Executi,·c Committee of the 
YLS. ·n,c members of the Y LS Ex«uti,-,, 
Committee for this t'Car arc: 

Christy D. Crow-pres,dem-eloct Union Spn~s 
Romon Shaul-secretaiy. Montgomery 
Bryan Cigelske-11e.3sure1, Mobile 

Stun rt Y. Luckie-1mmedio1e p11st f)(es1donL 

Molllle 

Rohen Bailey, It Huntsvtllt 

Robert B1nla. llinoo911111 

LaB11ron Boone. Mocllgamtrf 

Anon Katherine Bowman, Burningham 

Michael J. Clemmer, Birmingham 

Suzanne Dorsett. HunlS'l!lle 

Ch1tln Fleming. llinn,ngham 

W. Ivey Gilmore, Jt , lusca!OOSI 

Jamos F. Hughey. Ill Brnn,ngllam 

Clny l.ltnhnm. Mobile 

Craig Mortin, Mobile 

Patrick McCalman, Andalusia 

Robert G. Melb"rin. Jr, B~ 

Manhew C. Mlnner. &rnklgham 

George R. Parker. Montgomllf'/ 

Jomos Plnman, Daphne 

Mitesh B. Shah. Birmingham 

Manhew Stephens, Biffll'IIQham 

Nom11n Stockham. Mobile 

Jamos M. Tarrell, Birmingham 

Kimberly R. Ward, Montgome1y 

Tucker Yance, Mobile 

I cncourag,e all young bW)-,,rs 10 mark 
May 20-22, 2005 on their akndars for the 
2005 Young Lawyers' Sandcslin Seminar. 
/1$ in prior years, we will have on outsllllld
ing group or speakers and great entenain-
ment in sunny Sandcstin. ~1orido. • 







--- -11 ... non-minorities need not apply. I 

Is It .-.... ......... rmative Action 
or Discrimination? 

RY nm :GIAS B. KAUFF.\IAN 

INTRODUCTION 

V
arious reasons arc offered by employer:s for implementing voluntary diversity 
initiatives, such as, "diversity sells," and "diversity increases goodwiU with the 
community and customers." Regardless of the reason articulated for diversity 

initiatives, n1ost employers believe there is value in having a diverse ,vorkforcc. Further, 
as a result of the United States Supreme Court decisions involving the University of 
Michigan, many now believe (perhaps erroneously, as discussed herein) that chere is 
OC\Y flex.ibiljty and freedon1 ,vith affirnlative action in tJ1e e1nployment arena. Ho,vever. 
there continue to be limits as to what employers may legally do in attempting 10 

achieve diversity. Often, a fine line exists between legal affinnative action and discrimi
nation against non~minorities. This article provides guidance to attorneys as to ,vhcn 
and to what extent employcr:s may voluntarily grant preferential treatment to minori
ties in the employment selection process. 

Do the University of Michigan cases answer all 
questions as to the legality of affirmative action 
in the workplace? 

The answer c, no. The United States Supreme Court upheld the University of Michigan 
I.aw School's use of minority status as a Uexible "plus fuctor" for admission purposes.' On 
Lhe san1e day, the Court held unconstitutional the University of Michigan's undergraduate 
admissions process, which awarded 20 bonus points ouc of a possible 150 points to under-
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n:presented minority applicnnts.' llecause thest Ca&<!S involve con· 
slhutionnl challenges undrr the Equal Protection Clau.,c oftbc 
l'ourt.eenth Amendment to public higher-tducation Qdmi.ssion 
pn,aices, not :tllcged Trtlc Vll violations agamst cmpk>)'Crs', and 
apply difT=t tests and in,'Oh-c dilfm:nt policy issues th;m thos., 

applicablr in the employment eontc,a, la\\)'Cl'S musi be cautious in 
their opplicatlou of these= 10 their clients' olftrmative llction 
b1itintivcs in the employment contcxL More specifically, the 
University of Michigan c.ues do not provide any guidance to 
employers as to when they m.1y use voluntary nffirmatn-c action for 
J ~n other lhan a remediJI nl<:ISUre 
10 clim1n>te p:ist discrimination or• 
m•nifcsi imb.llaott wilh R$pCC1 to 
minority rcpr=tation. ns discussed 
below in more detail.' Nevertheless, the 
C'JSC$ do provide insight into h01v affir
lJlativc action may be uS<'Ci in the 
en1ploymcn1 context once there ts • Jus
tifiable reason for its use. 

HIE QUESTION NOT ANSWERED 
BY TIIE UNlVERSITY OF 
MICIIICAN CASES: CAN AN 
EMPLOYER IMPLEMENT VOLUN
TARY AFFl:RMATIVEACTlON FOR 
A REASON OTHER TIIAN REME
DIAL MEASURES? 

As stated above, the University or 
Michigan cases do not address when 
an employer may implement voluntary affirmative nction initia
tives. Although the Supreme Court held that remedying past dis
crimination was not the only method in which a public universi· 
ty could establish a compelling governmcnt.tl interest for impl.-
mentlng affirmati,.., action in it~ admission policies, whe1her 
emplorers will be abk to justify volunt1ry affirrmti\'C action in 
hiring or promotion dmsions for a reason other than for reme• 
dial measures, such as for the sake of having a diverse workforce 
and the benefits derived therefrom, remains questionable und 
perhaps doubtfol. lo a previous decision, the Supreme Court 
upheld a voluntary affirmative action plan LU1der 'ntle VU in part 
because its purpos<, wos 1101 to 11111ittrai11 racW babncc, but rather 
to eliminate a manifest racfal imbalance.' The Supreme Coun·s 
prior decision arguably suppo<ts the proposition that the imple
mentation of affinnati,e aetion for the sa~ or having di\~rsity 
alone is not permi.ssible. Moreover, some lower court decisions 
have specifically held 1hn1 employer voluntary affinnarive action 
plans thal have a purpose other than to remedy past discrimina
tion or eliminate a manifest imbalance in minority reprcsenu
tion viol31c Title Vll.' 

However, teCCDtiy, the Sc<.'etlth Circuit in Ptrir v. Ciry 11[ 
CJ,irago, 2003 \\IL 22939141 (7th Cir. D«. 15. 2003) held that 
therr was a compelling govornmcnw interest 10 have di\'tmty 
in a large metropolitan police force charged with protecting a 
rncfally and ethnically divided Chicago. The Srvcnth Circuit 
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upheld the City or Chicallo's si~ndardization of nn examination 
that wos used in the past for the purpose of promoting patrol 
officers 10 1he rank of serge.mt. 

LESSONS FOR PRIVATE EMPLOYERS FROM TIIE 
UNIVERSITY OF M ICI IIGAN CASES 

l\ssuming there is• justinablc reason to implement volunrary 
affirn1a1ive action initiatives. 1he University or Mkhignn cases 
providr some lessons applicoblc to private employers, Including 
the following: 

• Any T)'P" or Quota Is lll<gal 
The Supreme Court confirmed that 

quot.1s for minority rq>rcsentation nre 
illegal.' In upholding I he University of 
Michigan's Law School's :,dmission 
process. the Supreme Court staled in 
part that "(t)he Law School's interest is 
not simply 'to 11SSurc within iu student 
body some specified perunugc of a 
p>rtkulru-group merely b«3use of its 
roct or ethnic origin .. . .' That would 
amount 10 outri&ht mcinl holancing, 
which is patently unconstitutional."' 

• Minority Status Only Can Be U:s<ed 
As One of Many Faetors or as a ~Plus 
Factor'" 

The Supreme Court clrnrly held 
thnt the use of race or any minority status as n sole or determi
native fnctor amounts to discriminntion.'1 1,e Court stated thnl 
rnce or minority status only can be used as o "plus factor" or one 
of many factors in performing on individualized =men t of a 
oandid•te."' Moreo\'Cr, faetors other than minority status should 
be giwn substanri.t weight in the sdrction process." 

• The Use of Minority Status Should Be Flexible, and Not 
Mechanical 

Perhups the most important lesson for employers to learn 
from the Supreme Court's holdings in the University of 
Michigan cases is that Oexiblc nmhods of affirmative action ore 
more li~ly to be upheld th•n mtthanical me_thods." The 
Supreme Court stJted that "• university's admissions program 
mu'1 remain Ocxiblc enough to ensure that each applicant is 
ev,1lua1ed as an individu•l ond 1101 in a way tl,at makes an appli· 
cant's race or cthnklty the defining feature of his or her applica
tion,"" The Court upheld the low ~ool's admission policy 
bec:mse it did 001 uward "mechanical. predetermined diversity 
'bonuses' based on l'llCe or ethnicity,• unliu the unconstitutional 
Unfrcrsity ofMichlg;in's undtrgraduate admissions proc:ess, 
which automatically awirded 20 points to un<kr•rq,resented 
minority applicants and had the effect of malting ma the decisive 
fnetor for virtually every minimally-qualified. under-represented 
minority applicant.'' 



ERIC,~.I 
FINES 

FBI Special Agent Frank Andrews 
Frank Andrews hos been an FBI Special Agent for eight years, 
In his own words, Spe<iol Agent Andrews tells us what 
working for the FBI is really like, 

On why oth«s should consider 
a career at the FBI: 
' If you ore self-motivoled, 
odoploble and seelc cholle,,ges; 
ii you ore looking for a job 1ho1 
i, diver,e and never becomes 
monolonou,, then thi, i1 the 
coreer choice lor yoo.' 

On career "'1isfaction: 
·11 i$ exlreme~ ,01i,lying 
lo put together o bani< robbery 
co,e like o puzzle ... inleNiewing 
people oboul the robbery ... 
gathering inlormolion about 
polenliol wspecls ... onlicipofing 
their moves ... ond thoo cotcl,ing 
them reohonded ... Unbelie'IOblel" 

Special Agents come ~om o brood range of educational 
disciplines and ptof,,..;on,, ~r. the FBI hos 

special needs for candidoles with c,iticol skills 
among the following areas: Compuler Science °' 
IT, Engineering, Foreign Counlerinlel~e , 
lnfcnnanon Syslem, Security, Mililary lnlell~e , 
Physical Sciences, Accounfing/Finonciol 
Management, and Foreign Longuoge (Arobic, 

Chinese • oO dioleds, Farsi/Persian, Hebrew, Hindi, 
Japanese, K0<00n, Poshtu, Punjabi, Russian, Spanish, 

Urdu, and Voe!name,e). 

k, qv~li for the FBI Special Agenl po<ilion, you mus! po,ses, a IOIJ<· 
year degree plus three years ol prolessionol work experience, be 
ouo,loble r ouignment anywhere in the FBl's jurisdiction, be between 
the oges of 23 ond 36, and be in excellen1 physical condi1ion wi1h the 
obiliiy 10 poss o rigorous physicol fimess ie,1. 

On doing good for the community: 
"Our job is never complele. 
lnlerocnng with kid, within 
the community helps provide more 
positive role models la iodoy's 
youth. To ,ee the ,hock and 
amazement in lheir eyes when 
they le<un I om on FBI Agenl is 
pl,enomenol,' 

On his most rewmling co,e: 

'When working on lugiiive coses yoo 
""""' know who a suspect will 
impo;ier. for inslonce, one poriiculor 
fvginve was posing os o Deacon in a 
cfurd,. We apprehended this 
individual for wriing bod checks 
OCtO$$ the country. It was ex~em~ 
rewotd'ing lo copl\,fv a fvgilM> 
who WO! ,a colfou,Jy ooc:eiving 
members ol the cl.Keh.' 

To learn m0<e about these and other oppor1Vni1ies, pleo,e visit oor 
Web slte f0< complele details. Po,itions added doi~. 

www.lbijobs.com 
:°" ~ be a U.S. cifizen and oon,en1 lo a comp/de badground 
,~, dn,g le$/, and po/ygroph"' a prerequisile loi empk,;ment. 
o,~ those condioole. delem,;ned 
1o be bes1 qvo/ified wiN be 
con/oded la proceed in the 
seleciioo process. 
TOO: /202/ 324·2967. 

The Fill Is on tqoof oppo<tunio/ 
e,nplc,ye,. 

Spech, I People. $pedal AgHfs. 



Thw, •11nl>u1ing • pmle1rrmined weight to be awardoc:I for 
minori1y statw in an employment d<cision is risky. Ra1her, !he 
amount o( wc,gh1 10 be given to minority status in ,1 p.,nicul•r 
employment d<Cl5ion should vary. Having a well-defined formu• 
la for or • specific calculation as 10 how much weight nlinority 
st,11us should be given in all employment decisions would be a 
misrnkc. lnstcad, 1he oppHc11ion oflhe minori1y"plus factor" 
should be murky. 

What are the prerequisites to 
implementing legal voluntary 
affirmative action 7 
nvo PARTS OFT11£ EQUATION TO DETERMlNI, IF 
AFFIRMATIVE AC! ION EQUALS DISCIUMlNATION 

There are 1wo parts o( the equation to detennine if affirmative 
:action equals discrimination: (I) !he b3sis or w "foctiw pmli • 
cue• for !he diversity initiative; and (2) the musUtt used 10 
obtnin di,1:nity. 

• Factual Predicate 
The mctual proc:lic:11e is 1he reason or need for offirmntive 

action. 1( the lhct ual pl'cdicnte dO<"S not v.'is1, is insufficienl, or 
the l'.lnploye,r fails to toke it Into consideration prior 10 imple
menting any 1ype of voluntnry affim10tive oc1io11, 1hcn the 
diversity initiative is discriminnlory. Simply stn1cd. 1his p,1r1 of 
lhe cqua1ion cannot be ignored. Of1en the answer to the qucs• 
lion, "Oln an employer use race as 
fuctor in o sclcction decision?" is "It 
depends.• The onswer does depend on 
whether a sufficicn1 fuctUlll predicale 
exisls. For example. whether an 
employer cm 11sc ,..~as• "plus fuc
tor· in a promo1ioo decision most 
likely d~nds on 1he e,tistence o( a 
fuctu11I predic11c, such •s a significant 
undcr·reptt5ent1ttion o( a panicular 
mlnorily group in 1he porticular job 
classifica1ion. AJJ srntcd above, the 
Universi1y o( Michigan c11ses do not 
provide clear guidance on 1hls par1 of 
!he amrmativc action equation. 0 1her 
cn.ses, however. provide guidanc<e on 
the factuol predicate. including lhc 
following: 

111• fi1a11nl prtdiratt fa, uffimw· 
tiw na,011 s/1011/d 11c rtmtdinl in 
nuturt - 10 remedy a manifest imbabnce in traditionally 
qrcg,lled job categories.' A mere belie( th.at llllnoriti<i 
arc under-represented in lhe workforce 15 not enough. In 
order 10 show 1hat a sufficient manifest imbalance cxi<IS 
justifying affirmative action, il is not necessary for an 
employer to cstnblish 1ha1 i1 has, in fac1. discrimina1cd 
ogai11s1 a class of minorities or lha1 a prima farfo case or 
adverse impact cxis1s.'' Mowcver, a finding by o couri of 
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past discrimina1ion in• pankubr jOb classification will bc 
•uflicicnt to impk-ment rcmed,.tl •ffirmatiw ;iaion meas
ures. 

lhi11g affim,ativt acrio1110 mnimm11 dfr<'niry as opposed to 
o/m1i11 diversity is risky. On«- divcrsi1y is obt•ined, 3D 
employe_r should no1 use affimwi,•c 3Ction lO m•mtain a 
ccrtam lcvcl of diversity, because having divenity alone is 
nol a sufficient fac1ual pre<lkalc 10 Implement volunrary 
affirmative action for cmployers.' 

Usi11g affin11ntive 11ctio11 for the snkc of /1m-ing dfoersity 
nlont probably is Illegal. An employer who implements 
affirmn1ivc action simply because it bellev.-s 1ha1 a diverse 
workforce is beneficial to ils buslnes. is taking a risk that 
us actions will be deemed 10 be discriminatory. As state<! 
above, whal is P"rmissible (or universi1ies is not necessari
ly permissible foI cmplo)flS. 

• The Affirmative Action Measure ~ 
The $CCOnd pan of the affirm•ll\1' oction cquotion is lhe meas· 

ure used to obtain divcnity. As ~us.sed above, !he Univ<:nity of 
Michigan cases provide some guidance, wilh respect to wbot meas
ure,; may bc or may 1101 be used in obmining diversity, i.e., quo1115 
conno1 bc used, the use of minority sum,; only should be a "plus 
factor," and the u.sc of minori1y s1n1us should remain flexible, and 
1101 mechanical. When examining the men,urc Uii<!d to obtain 
diversity, employers also should be mindful of the following; 

• Rnct•11on11i11g is i/1,'gal. For exom
ple, if on employer has• significant 
undtr -reprrsmlllrion of minorities m 
a particular ,ob dwifiotion. the 
emplO)'t:r cannot simply hitt or pro
mo1e minornles until the desired 
number o( minorities are obtained, 
bcause 1his would be • comple1e bar 
for adv~nccmcn1 10 non-minority 
employc,.,." I lowevcr. lf an employer 
has a 1•c,;• significant racial imbalance 
in u p(1r1 lcuh,r job clnssificnlion, it 
moy be able 10, for example, reserve 
50 percent of the openings in an in
house training program, un1il 1he 
percentoge or Lhc under-represented 
minoriti0$ approxlma1ed the popula
tion of 1he minorities in 1hc local rel
evant lllbor pool.' 

The use af trn,p,,mry mCIISJira is /1dpf11/ m ,l111wi11g diat 1/., 
m1io1ralt fo, 1ht affinnarn~ aa,011 ,, m11c1liaL An employ
er's implementation of tbc .tllirmati~ •ction only until an 
acaprable level of minorily reprcS<"nt31iOn (35 de1crmined 
by the relevant markc1 dol:t) is achieve<! shows 1ba1 lhc 
employer intended to use affirma1ive ac1ion os a me•ns 10 
remedy past discrimination or• signiAcanl under-repre
sentation of minorilics. • 



77~ rrm111111cn1 of q11alifred mmority oppliat111$ mid r/1< 

tmm111g of 111i1rori11a to b«om~ q11alifwi a/ll'lltllll/$ ar< UJfe 
""J'S 10 tncrtnH dil-ersir,, The vast majority of couns look 
f.worably on cfl'oru to increase the qualified minority repre
sent.Ilion in the applicant pool through, forcxample,odvu 
tisemrnts and job fairs aimed at attn1cting minorities." 

17,c 111< of mi11ori1y srotus as a faaor it, dtttm1111i11g lll)'Offs 
will l>r srruri11ized rlostr t/ra,r rlrc 11se of 111i11ari1y stm11s i11 
hlr/11g 1111d promot/011 dccisiom. The couns hove been less 
tolerant of nflirmntive net ion when its •pplication rc8ults 
,n the: loss of~ Job as opposed 10 simply the loss of• pro
motionul opportunity by a non-minority employ;,•." 

"1.capfrngsmg" or bypassing a 
s//g/rtly morr 111111/ifiod 11011-
mirromy cand111D1t III ortkr to 
srl«t a llrghr/y kss qunllfred 
,u,uoriry ro11didnt,: n,ny or ,nay 
1101 /,.. /,gal. An •mploytr should 
ovoid r•nking employtes bas.ed 
on quollfic:nions and exprncncr 
and 1hcn looking 01 minority 
status 10 dc1ermine if a minority 
cnndidn1c should leapfrog or 
bypnss • hlghcr-rnnking non
minority cnndidnt<. Rother, if 
111inority•s1Qtu, will be utilized 
In the select Ion process, it is be1-
1cr for tht •mp loycr to mnk 
,mployccs by considtring 
minori1y status :tS one of the 
"plu, f.lctors" ,long with qualifi
cations and txpc,ricnct in rank-
ing 1hc cmplo~ . · Other fuctors in determining whether 
leapfrogging is legal indude the dcgrec of the m1U1ifes1 
imba1"ncc. The greater the 1mbalancc, the more lcnicnl n 
cour1 likely will be on lcapfroggiag. The disparity in the 
qualificnrions between the minority and the non-minority 
cundJdotc nlso will be rclevnnL The smaUer the dlsparuy 
bc1wecn qunlineotions, the more likely the court will nllow 
lc.,pfro~ging. l l $hould be e111phasized, ho,ecvcr, thnt the 
minority c:111didn1c must be quali6ed and at lc•st should 
be In I he group of the mcm qualified cnndidntes. 

Bona fi,lt 1,moriry sy1tems tn,mp ,,ffirmntivt aaiu11. All 
employer ,hould not viobtc a bona fide S<niority SJll<m 
for the .. ~ of diversi1y." 

EEOC GUIDANCE ON REASONABLE SELF-ANALYSIS 
The E.qu..J l!mployment Opporrunity Commission hi>S pro

vided limi1rd gurdanct on cs!llblishing appropriate affirmativ,, 
action pl,ms. 1nc F.l!OC states that an affirmative ae1ion pro· 
gram should cont.,in three clements, cwo of which have bttn 
discussed nbovc, including• sufficient factual predic.110 or "a 
reasont1ble bnsis for concluding action is appropriate." and an 
•pproprlu tc method or "reasonable action.• 29 C. l'. R. § 1603..1. 

The other clcm<.nt is a ·=n•blc sclC-•nalysis" to dtt<rmine if 
there is a sufficicru factwl prediC.Jte or ttason•hle lwis for affir. 
mative action. According 10 the li£0C's Guidance on 
Affirmative Action, the "obJ<elh-c of a self-analysis is 10 deter· 
mine whether employment practices do. or 1.cnd to, exclude, <lis
ndv.tntage, restrict, or result in ndvcrsc impact or disparate treal· 
mcnt of previously cxcludcd or restricted groups or leave w1cor
rected the effects of prior dlscrhninotion, nnd if so, to auempt to 
determine why. There is no rnanda1ory mc1 hod of conducting a 
self-analysis:' 

The results of the self-analysis 11111>1 be the mo1ivation for the 
diversity ini1iative. The e,cistence of an nwml manifest imbal
ance llllly not be a defense lo a legal ch,,llcngc to a diversity ini

tiatiYr if the employer nevu coasid
•rcd th• ,mbal•ncc prior 10 imple
menting th< dhusity initiath-.. In 
other words, post hoc rationalizations 
for d1vt,rsity Initiatives may not be a 
deftnsc 10 a ehaUcng• 10 a di\i:rsi1y 
initiative. 

What are the risks 
when affirmative 
action becomes 
discrimination? 

Title VTI and 42 U.S.C. § t 981 pro
hibit race dhcrimina1ion rrgardless of 
whtther 1he a!Tce1ed employee is 
African-Americ.in or whit<, md Title 
VII prohiblu ~ ducrimination 
rq;ardlffl of wh<thtr an cmploye< is 

female or male. Employtts who discrimi11a1c ogainst males and 
whites do not receiv,, any mercy because they have discriminated 
ngains1 a majority, as opposed 10 a minority, member. This point 
has been emphasized in rec<Jll court decisions where Lhe courts 
have shown distaste for the phrase "reverse discrimination." 
which has been used ln tbe pJSI lo describe discrimination 
against a white individual. As 1hc Eleventh Circuit has stated, 
"ldJiscrlmination is discrlmino,ion no 111ntter whnt the race, 
color, religion, s.:x or notional origin of the vic1im .... Racial dis
crimination against whites is jiut JS repugnant to constitu1ional
ly protected values of equality as racial discrimination against 
hhlcks."-

ln Fronk v. Xm»: Carpom11ot1. 347 F.Jd 130 (S1h Cir. 2003). 
tbc Fifth Circuit held tbat Xcrox·s "BJl.lnccd Workforce 
lnitiati\'C." whicb idcnllfied c:xphcit rndal goals for each job and 
gmde 1"""1. under which Xerox concluded 1h.11 African
Amrricans were overreprcscnttd in its I loUSton, Tau office, 
constituted direct rvidcnc< of rncinl discrlmlnotion with respect 
10 promo1lon decisions. Id. 01 137. The court rev,,rscd the dis
missal of promotion claims by African-American Xerox employ
ees, srnting in part: 

Xerox candidly idcnti6ed explicit racial goals for 
each job and grade level. The reporlS also $ta1ed that 
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Id. 

block.l y,-c,rc, ov,:r-represcntcd and whites were 
unckr·rtprcscnicd in almost every job ond grod• 
level at the Houston office. Senior staff notes and 
cv.t!Ulltions olso indicate Iha, managers were ev•lu
atcd on how weU ,hey complied with the (balanced 
workforce) objtc1ivcs. A jury looking at these fucu 
could find 1hot Xerox considered race in fashioning 
ils cmploymt111 policies and that because Plaintiffs 
were block, 1hcir employment opportunities bod 
been limited. 

Hisioricully, claims by whltc or male employe<:S alleging rnce or 
sex discrimination hov,: bctn significantly fewer thon cli.!Cfimina· 
tion claims by African-Americans or females. This f.ict may le-•d 
Mime to conduck that emplo)"'l'S can be more al]gl't$$ivt or 1:tlcc 
more chances with resptct 10 thcir dh=ity initiatives. Howevt'I', 
ducrimination olleg.ttions arising out or divttsity or affirmllh'I' 
action mitialiva often are brough1 by a class of emplO)"'CS who 
h»-co b«n impacted by th, employers alleged unlawful practices. 
Such class or colltcth'I' actions by non-minority rmplO)-COCS are 
costly 10 ddend and even more costly if discrimination is prov,:d, 
which is often an c•sy task if nn employer implemcms an invalid 
volunt;iry ntlirmn1ivc nc1ion initiative. 

What are some mistakes employers 
make when going too far with their 
diversity initiatives , and how can 
these mistakes be avoided? 

1be types of evidence 1ha1 have been problematic for employ
ers who h;,vte faced discrimination cbims as a resul1 of dh·ersity 
initiates includ<: ( I) placing undue pressure on managers to hire 
aod promote minorities, which causes 100 much emphasis to be 
placed oo minority s1a1us in the selection process; (2) hiring 
non•quolilied or subs1an1mlly less qnalified minorities over 
qualified non.minorities; and (3) deviating from standard pro
ccdures ln Lile selection process in order to achieve • minorh y 
cnndidnic selection." 

To •void some of 1hcse mistokcs, employers should consider 
the following. When holding managers accoun1able for 1hcir 
diversity efforu, it is belier lo evaluate managers on their good
faith efforts. ~uch ns working closely with the human resoure<S 
depar1men1 or u1ilb,ing non1raditional recruiting effort. in an 
atlempl 10 •nrac1 qualificd minority applicants, as opposed 10 

evaluating solely based on bouom -line nwnbcrs? Training is an 
esscnual component of any aflirmati,-c action pion. Hiring 
m;,nagers and human n:M>urces representatives mwt under · 
stand the mechanics of the plan and the legal boundorics for 
using minority smus in • selection process, which probably 
varies from one job classification to another depend ing on 
whether a manifest imbalan~ in minority rcprcscnmion cxiSIS, 
In addi1ion. wha1evcr an employer's philosophy may be regard· 
ing divcrsi1y inilia1ives, .selection decisions ulttmotely should be 
based on identifying the mosi qualified individual among a 
pool of divers,: candidates. 

What should be considered when 
deciding whether to implement 
voluntary affirmative action? 

In 1hc even! a lawyer is asked to advise an employer who cur• 
renlly is no, engaged in voluntary divcrshy ini1io1.ivcs, bu, is 
considering whether to do so. the following considerations 
should be kept in mind: 

Tire need for affimwtivc art/on: ls th~rc n manifest imbalance 
in the number of minorities in ccr1nin Job classificn1ions 
where the employer is at risk for cloims by minorities? 

Me1l1od of ad1in•i11g diversity: Will rccruilment and train• 
ing of minorities be sufficient lo obuin divterslly without 
the implementation o( a formal aflirm•tive action pion? 
/Is stated abo,-co, 1be courts look l\'l\'orably on eff'om 10 
increase the pool of qualified mmonty applicants. 

B11.ri11ffil muons for lurving n dfr,:~ wor4foru: What are 
the ttonomic rc•M>ns for having a divn'SC workforce other 
1han avoiding pottnlinl lawsui1s by minorirics? 

TIie risk i11 performi11g tlrt sclf-a11alysis: Do you won1 to 
perform the sclf-annl)'$is necessary 10 Implement affim1a-
1ive action? Documents rclotlng to the self-analysis can be 
damaging if IJ1e employer is forced to produce them lo 
adverse parties. While argumcnls thar such documenls are 
confidential ond privileged may be asserted, there is no 
guarantee that an employer's sclf•an«l)'$iS will no, be used 
against it. 

Rao11rus in implemo1ti11g tht dfrrNity initiatfrl!: Ofitn 
employees havte difficulty und« sunding v;,guc conrepts 
in,'01,-cod in divusity inilia1h-a. Is the emplO)tt willing to 
cxptnd the resources necessary 10 pl'OVldc training 10 its 
huflllln resources ttprtSCllL>liYcs and managers on its 
diversity initiatives and the boundaries for the same? 

711e duty 10 bargain with a labor 1111ion: Any affirmative 
action initiatives likely are the subject of monda1ory bar· 
gaining, especially if they will nffec1 seniority rights of 
covered employees. 

What are the obligations of a federal 
contractor? 

Many federal contnictors and subcontractors are required to 
dn-colop affirmati\-c, action plans 10 comply wi1h Eucuth-e Order 
11246. S«lioo 503 of the Riebab11i1lllion AC1 and The Y-ietnam 
Era Yem-ans' Readjustment Assisi.nu Acl of 1974. In general, 
these aflinnalive action plons commi1 federal contractors to 
search iniensivcly for minorily candida1es and 10 ensun, equal 
employment opportunity by clearing omy barriers 10 employ
ment ond advancement opport w1il ics. There are 1hree parts to 
these types of aflirma1ivc actio11 plonJ: (I) problem identifica
tion; (2) self-analysis; and (3) action-oriented progmms, which 
Include recruitmem, outreach and mentoring programs. 
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So, can a covered federal contractor do whatever it likes with 
respect 10 affirmative action! ·n, e answer is no. II is important to 
note that covered federal contrac1orsarc obligated only 10 engage in 
ouLCCacb and other effortS to broaden the pool of quJliJied minority 
candidates. The lailutt to meet an established goal is a trigger for 
further inquiry by the OFCCP, but doe,; not result in automatic 
sanctions against the comractor. Accordingly, selection decisions still 
must be made on a non-discriminatory basis. 1b e guidance provid
ed above relating to ~1c use of minority status in selectioo decisions 
is applicable to covered federal contractors, although a covered feel. 
er-"1 contractor may have an easier burden establishing that it has a 
sufficient fuctual preclicate (its obligations under Executive Order 
11246) to implement certain types of dh't'rsity initiatives. 

CONCLUSION 
Despite recent cases, many questions st iU remain as to when 

affirmative action constitutes discrimination. Employment 
lawyers on both sides of the bar will have to wail for a definitive 
line to be drawn. • 
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Do you represent a client who has 
received medical benefits, lost 
wages, loss of support, counseling, 
or funeral and burial assistance 
from the Alabama Crime Victims' 
Compensation Commission? 

When your client applied for benefits, a subrogation agreement 
was signed pursuant to §15-23-14, Code of Alabama (1975). lf a 
crime victim received compensation benefits, an attorney suing 
on behalf of a crime victim must give notice to the Alabama 
Crime Victims' Compensation Commission, upon filing a lawsuit 
on behalf of the recipient. 

For further informat ion, contact Kim Jierski, staff attorney, 
Alabama Crime Victims' Compensation Commission at (334) 
242-4007. 

Write it 
down! 
If you are calling the 

Alabama State Bar outside 

of Montgomery's local 

calling area, please use 

(800) 354-6154 for all 

departmen ts other than 

Lawyer Referral Service. 

If you need to 

contact the Lawyer 

Referral Service, 

please be sure to 

use (800) 392-5660. 
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Estate Planning for 
Protected Persons 

T he Baby Boomer gcnmuion is 
growing older. v.r,m their aging. 
ond combined with modern med

icine's ability to enhance !he length, and 
somc1imes the quallty, of life, lhc popula
tion in Amcric;i ls growing older. 
Unforiunatcly. as people have begun to 
live longer, mcdlc.nl problems which were 
not common In gencra1ions past have 
begun to nppcar. Some medic.nl 
researchers believe th•t the increase in 
the appearance of Alweimcr's Oi.stasc in 
the population is simply based on the 
aging of the popul,uion. The most 
extreme of these physicinn/rcscardim 
bclieve th.it such dementia-based diseases 
become inevitable as a rl'Slllt of the 
longevity of the population. 

Combined with this aging of the popu• 
lation is the reduct ion in the traditional 
core fomily unitJ which, in decades past, 
often were the primary providers of care 
for older Americans. 11 was simply more 
prevalent in times post for sons and 

Ill II/< 11\/1 \ /..JIU I \ .\/> 

daughtcrJ tO c.arc for their aging p;ireots. 
With th• lmgth of lhc a,'ffl!ge lifetime 
greater than ev<r, though, the time period 
for which an adull child may be respon• 
sible for an aging potent is growing 
longer as well. As an nddi1ional compli
cating factor, fomilics now are more 
mobile, resulting in a significant portion 
of the dderly population living for from 
their adult children. Fina.Uy, the rise in 
fumUies where both husband and wife 
are working ou1.1idc the home means that 
family members serving as primary care
givers for the elderly, especially those 
with si8JlitiCllnt medical problems. is 
decreasing. 

St1tlstically, appmxima1dy 50 pcm,nt of 
lhc popuL11ion •gt 60 or older will spend 
some ponion of th<ir rm,alning life in a 
nursing home, whether 1ha1 rime be a few 
days or weeks. or for n number of years. 
11,e average lenglh or Slay for a custodial 
nursing home padcm is 2,1 years. Paying 
for such long-term core is problematic. The 

:wcragc cost of nursing home care in 
Al.ibama in 2003 was $3.5()() per month. 
(That IS relath'Cly low in comparison ,.;th 
oilier st.lie:$.) The imn,cnse cost means all 
but the ,""'1thies1 Afab.unians will expend 
a significant JlOrl ion of their hard-earned 
assc1s on nursing home aire. Even fairly 
successful. middlc-dnss persons can spend 
mos1 or t1II of their life savings paying for 
end-of-lJ{c core. Where an individ,c"li's 
assets arc depicted, governmental benefits 
become ntcCSS.1ry to pay for nursing home 
care. This care is provided through the 
Alabam.> Medical<! Agency's Institutional 
Care progiam. ~io,id is a fcdttally
mandated. joint 5Ute- and fcdttally-fund
ed, and Sliltc•administm,d ,.-.,Jf.irc program 
designed 10 provide medical and nursing 
home cu.nodlal arc for the indigent popu
lation. For single individuals. including 
widowed pe11iOnS, the qualiftation criteria 
are drastic. Including• countable resource 
Umi1 or only $2,000. ( DeiaiJe<I discussion of 
eligibility crilcrin is for beyond the scope 
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and purpose of this anide. Figures ~ are 
for 2003. The dalJ here should not be 
rclit"d on by the prnaicioncr as• gui<k to 
M<d1aid qwlifJCOltOn. Rrfcrnl to an el<kr 
bw prnctitiorn:r is rc<ommmd«I.) For• 
mmied couple, the resoutte limit is more 
liberal. though hardly gmcrous. Married 
couples may keep one-hnlf of their counra
blc wcu up 10 • maximum $90,660 
($92,760 for 2004). The ocher one-half of 
the counrnblc assets of 1hc couple must be 
"spcn1 down" on bt-halr or the spouse in 
need of nursing home care (1he "instin,
tionolized spouse") before qualification for 
Medicuid a.s-,isrnncc. In nddltion 10 asset 
qualification levels. to qu.11ify for Medicaid 
assistmcc. the individual must pass an 
income IC\'<l tc<t. For 2003, the income 
limi1 is Sl,656 per monch. Unfortun.11dy, 
with !he a,"ffllgo cost of nursing home catt 

at $3,500 C\'m pmo1u with more than 
S1.656a month in ,ncomecan nc<d 
M<dicaid institutional care assiscancc. The 
solution rests in the creation of a Qualified 
lncomc TruS1, commonly known as a 
"Miller Thasr." The Miller Trust pcnnits the 
individual to direct his/her income into the 
trust 111on1hly, and limiL, distributions 
fro 111 the tr,ast to •uch amounts ns will not 
disqualify 1hc ix,non from receiving 
Medicaid inslihUional e,re assistance. At 
the death of the individual, the Abban1a 
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Medicnid Agency S1ands :u first beneficiary 
of any =inmg funds in lhe Miller 1htst, 
up to the toml amount of Medicaid funds 
provided for the nursing home care during 
1h01 individual's lifetime. This ttthniqut is 
an esscnrial Mtdicoid qualification tool, 
and is so commonly wed that the Alabama 
Mtdicaid i\gcncy has • Miller Trust form 
av:tilable to Medicaid applicants. 

In order to prcscM assets for the com· 
munity-bascd spouse {the "community 
spouse"), while ~till qualifying the institu
tionalized spouse for Medicnid 
lnsthutional CaJt assistnnce, n coinn,on 
practice is 10 brgin o program of nssc1 

traMfcrs 10 the community spouse and 
often co the nut generation as wcll. Co 
inccntionaJJy reduce che irutitutionalizcd 
spouse's .USCIS co Medicaid qwlificotion 
IC\i!ls. Thm a~c transfcrJ arc a "i!U-nc
ognized dcv,cc co provide aS5C1 planning. 
F<dcral low pcnniu such transfers. If the 
tr.msfcrs are made within three years of a 
Medicaid appUcat,on, or frvq=s if the 
transfers ore mnde 10 a trus1. a cakulation 
is perfonnod 10 determine if the Medicaid 
applicanl should hnw to wail 0111 n dis
qualification period prior co being quali
fied for Medicaid nursing home care ben
efits. By dircC11111nsfm from the ailing 
spo,asc to his/her healthy spouse and/or 
chUdrcn. or by transfers by the healthy 

spousc/chlld through n dumble power of 
at1orncy, such transfers permit assets to 
be prcscrvcd for the bern,fit of the com
munity spouse and often the oar gen<:ra· 
tion"' ,-'tll. With 70 percent of all nurs
ing home p~ll<nts 10 Alabama receiving 
Medicaid iruthutional ~ .usimncc, 
such planning trchniqucs arc es.<enrial to 
the 6nanclnl well-being of• large part of 
lhe population. Despite rrunpant miscon
ceptions by both lnymcn and profession
als, Che Alabamn Mcdknid Agency does 
nol kick ,o mm1111i1y spouses out of their 
homes nnd 01110 the s1 reel, seizing the 
home for the state's benefit, prior 10 per· 
miuing the individual 10 r<cei,·e Medicaid 
institutional c.,rc nssistnne<. 

Such 11.U(l-tmnsfer pl.toning techniques 
are "'ti! r<eogni.ud in both slate and fed
eral law. NC\'Mhdas. lr.ldition:il C$1.ltc 
pbnncrs often look down upon attorneys 
and dio1ts who make! such tnnsfcrs. A 
distinction is often mode between cstllte 
planning for persons without large cstlltes 
over pc:rsoru or wealth, who routinely 
retain legal nnd inx counsel 10 presen'< the 
maximum amount of ,ve3lth for distribu
lion COO SpOUSC and LO lhC IICXI ge.nem
tions. Clt:trly, comix,ccnr lndividunls can 
mnke sud, I mnsfors thcmsclve.~. regardless 
of the economic cons.,quenccs for the 
transferor. Generally speaking, the ,..me is 



I rue for transfers from coropetem persons 
by way of a durable power of attorney. In 
fact, Alabama law specifically recognizes a 
rigbt under a power of attorney to make 
asset transfers to family me.nibcrs and 
others if the purpose of such transfers is 
to reduce the estate iax payable on tbe 
principal's death. (§ 26· I-2. I (a)(3), Code 
of Alabama) Such right does, in fact, exist 
for small estates as well. The same code 
section that permits transfers for reduc
tion of estate taxes also permits transfers 
via power of attorney for smaller estates if 
die transfers are "in die best interest of the 
principal's estate:·(§ 26-1-2.1 (a)(2) Still, 
such transfers for Medicaid qualification 
pmposes are often seen by judges as out• 
side the scope of the power of attorney, by 
questioning if the transfers are "in the best 
interest" of the individual. 

Because competent individuals can 
make transfers without the need of judi
cial scrutiny, the greater prol>lem in small 
<.'Slate planning is considering what hap
pens if the institutionalized spouse is not 
capable of making such transfers due to 
incapacity issues. Where there is a well 
written durab le power of attorney, the 
necessity of i,,volving governmental or 
judicial age.ncies in the management of 
the incapacitated person's assets is not 
normally necessary. Without a durable 
pO\vtr of attorney, \Yhere ma na ge111ent of 
the incapacitated individual's assets is 
necessary, a court-ordered conservator
ship is usually the solution. Once a con
s,,rvatorship is established, strict financial 
accounting of the incapac ita ted person,s 
estate is required. Can the types of trans
fers that are common for non-incapaci
tated individuals take place once the con
servatorship has been established> 
Anecdotal experience would say no. 

Typically, probate judges will not permit 
sucl, lrnnsfers, even if it can be established 
that the incapacitated person desired to 
make such transfers had they remained 
con1peten t. and ,-.ihe.re it can be estab· 
lished that the transfers arc in the best 
interest of the principal's estate. A careful 
look at the Code of Alabama indicates this 
should not be the case, though. The possi
ble exception to this reluctance to allow 
transfer of the ward's assets is permitting 
the creation of a Miller Trust. Even here, if 
the judge is not particularly familiar with 
Medicaid law, there may be a reluctance to 
permit ~,is action, even though clearly in 
the best interest of the person. 

The authorities granted in a conserva• 
torship are codified in the Alabama 
Uniform Guardianship and Protective 
Proceedings Act (§ 26-2A-I et. seq.). In 
fact, § 26-2A-I 36 clearly states that "the 
court, for the benefit of the person and 
members of the perscm's immediate family, 
bas all the powers over the estate and 
business affairs which the person could 
exercise if present and not under disabili
ty, except the power to make a will."(§ 26-
2A-136(3), emphasis added) This section 
goes on to list examples of the types of 
powers that are available, including the 
power to make gifts, and to convey and 
release interests in property, "including 
marital property rights and any right of 
survivorship incident to a joint tenancy." 
Under such authority, it seems readily 
apparent that the court does, ln fu.ct, have 
the authority to permit lbe transfer of 
assets for Medicaid qualification purposes. 

Even if the court believes that it is an 
open question as to whether or not the 
benefit adheres to the ward, clearly the 
ward's immediate fomily benefits from 
the retention of assets, whicb would otb
Cr\vlsc have to be spent on nursing hon1e 

care prior to qualification for Medicaid 
assistance. By using its authority to con
vey interests under joint tenancy, u1c 
court could, for example, transfer owner
ship of a jointly owned home to the com-
1mu1ity spouse's sole ownership, thereby 
preserving the ability of the community 
spouse to distribute the home to u,e per• 
son or persons of his/her choosing at 
death through a will, instead of the 
Alabama Medicaid Agency's placing a lien 
against the home for the institutionalized 
spouse's interests in the home. Taking the 
positio n that sud, transfers are not in the 
best interest of the person, or of the per• 
son's immediate family, caru1ot stand 
scrutiny. There is no benefit to the insti
tutionalized spouse to keeping the home 
in joint names. The honse is an exempt 
asset for Medicaid qualification purposes, 
and no forced sale of the property can be 
maintained. As such, no financial benefit 
exists to the institutionalized spouse to 
keep the house in their name, while on 
the other hand, signjficant benefit comes 
to the immediate family of the institu
tionalized spouse by eliminating the pos
sibility that Medicaid wiU place a lien 
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against the property, contmry to the own
ership intCrl'SIS or the «Immunity spouse. 

The Code of A111brima pcnniu the court, 
undtr color or the COI\SC1''310rship, 10 
·crea~ m'OCllblc or irm'Oablc truslS or 
property of the est>te which mzy extend 
b<-yond the dklbnity or life of tbe protect• 
ed person .... • (S 26-V.-136) 1rus authori
ty pmnits the crenion of Miller Trusts for 
the bencli1 of 1he lnsthutionaliied spouse, 

an act clearly in the bes1 interest of the 
instituuonaliztd spouse as it ollows tha1 
penon to qulllify for Medicaid ins1i1u1ion
al care bcne6u. This authority 10 crcJtc 
m'OCllble or irm'OCllblc trusts, how=r. 
also provides an opponunity for Owbility 
in cst~tc pbnning for the institutionaliud 
spouse. Where 1he cause or the ronsern,-

1orship i1 the 001e1 of dementia, transfer
ring assets at the ••rly 1toge would permit 

T he most difficult pro blen1S t'eC{ltire the 
most innova tive n~sponses. \\l1ena .. ,uo1, .. "1w1<pook,1• 

; M1$SJSSIPPI VAU.E'i' TITLB 
• • •• ,' INSURANCE COMPANY 

1-800-S.,.l- 1688. '"" w,1n,·t .t t.1111 
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significant s.ivings or fumily n=ts. While 
the conventional wisdom might be that by 
pfacing 11ssets into• 1ru11 you are extend
ing lh< Mffll(;lid look-bw< period (tbe 
period or time prior 10 Medicaid applica
tion in which tronsftr of OSSdS must b<
reponcd 10 Medicaid) by !WO years. 
d"Jlfflding on the size of the transfer, this 
may not be a problem. Statistically, lhe 
penalty pcrlod for 1ransfors of any 
amount 01•er SI 26,000 or $210,000 f'or 
transfers to Lru;t, diciatcs that the entire 
look-bock period expire prior 10 Medicaid 
application. If the actual disqualification is 
less 1han three years, the mere fuct that 1he 
1ronsfers are repomb le is not relevant. 

The outhori1y to make transfers to a 
revocabk or irrevocnble truSI provides an 
opponuni1y 10 cure 1hc problem or a lack 
of a Ltst will and 1cstamcnt. While the 
Code J.1)'$ th< cons<rvatorship may not be 
wed 10 wri1t • will, r=.ible living trusts 

nomwly have tcsl\lmcnlilry provisions in 
thon to distribute the ossets or the 
grantor upon the deatl1 or the granter. By 
cs1ablishing a singk tran5action protec
tive arrangement, 1 he coun could author
ize the special conservotor to esiablish o 
revocable living crust for the benefit of 
1hc incopadtmed person. ln so doing, the 
special conservntor specifically designates 
wbo sbaU receive c.1tatc 11ssets at the dcalh 
of the grantor. Only approxima1tly 30 
perccmt of individuaJs di< with a will in 
place. The r.-.'QClble living trust serves as 
a will subs111u1e, 11nd, as such, o,-ercomcs 
tbe laclr. or• last will and 1csumen1. In 
chat sensi,, while =ble living trusts 
are usdess instruments for Medicaid 
qualillcation, 1hcy provide an cxccUcnt 
vehicle for distribution or assets at death 
in • non-probate se11ing. If 1he transfer is 
to :in irrevoC11ble irust, Medicaid quaLifi
caLion benefits <Xis I. In addition to having 
a viable managemem scheme. making 
transrers to trust SL>rlS the limic.itions 
period for Medicaid qualification purpos
es. The establishment of the irrevocnble 
trust rcrul1S in lhc st.irling of the 
Mediaid look-back dock. perhaps rcrult
ing in qualificat,on for Medicaid imtitu
tionaliud care in a shoncr period of 
time. Despite this. judges often decline to 
order• trtut be created because lhcy 
believe there is too little information 
about the ins1hu1ional spouse and the 
intc111 of the gr.mior for determining the 
1cstnmcnrnry scheme inside the revocable 
living LrusL 



Anecdotally, judges and clerks often cite 
that transfers of asseis exceeding 20 percent 
of the annual income of the estate arc not 
pemlitted. This is not the case. Rather, if 
the transfer is larger than 20 percent, it 
simply imposes the need for a hearing to 
be held, with notice given to appropriate 
parties. 

In addition to formal conscrvatorship, 
a second method of court ordered trans
fers exists. Under§ 26-2A- l 37, Code of 
Alabn,na, even \.,here a conservator has 
not been appointed, but where the basis 
for a conservatorship exists, the court 
may authori1.e transfers "necessary 
or desirable 10 achieve any securi-
ty. service or care arrangement 
meeting the foreseeable 
needs of the protected per• 
son." This situation would 
exist, for example, where 
a power of attorney 
existed appointing an 
agent for the incom
petent insritutional-
i1.ed spouse, thereby 
negating the need for 
a conservatorship, but 
where some third 
party, such as a bank 
or brokerage house, 
declined to honor the 
power of attorney. 
Another situation where 
this procedure might be use-
ful is where the agent is aware 
that significant hostile reaction of 
other family members might occur 
if tl1ere was no court sanction of the 
transfers. The standard for the court to 
accept such a single transactio n protec• 
tive arrangement is where the "court 
determines that the transaction is in the 
best interest of the protected person.• 
The standard goes on to state "the court 
shall consider the interests of creditors 
and dependents of the protected person ... " 
(emphasis added). 

If the court is to truly follow the intent 
and the language of the Act, a broad 
interpretation of the code is useful. In all 
but the most unusual situations, transfers 
of assets to the community spouse would 
be something that the institutionalized 
spouse would want to take place ifs/he 
could speak for bimlbersel( Such inter
pretations support rhe public policy of 
keeping family units intact and prevent• 
ing impoverishment of the community 

spouse. More problematic is the question 
of permitting transfers lo the next gener
ation for estate planning purposes. Where 
there are dependent children, either 
minors or disabled children, the public 
policy considerations in favor of permit
ting such transfers is as clear as it is for 
transfers to a spouse. Where the transfers 
are to be made to adult children or other 
family members, however, we must con
sider just what the intentions of the insti-

tutionalized individual would be concern
ing distributions to his/her children. Not 
all individuals wish to make distributions, 
even at death, to their children, though 
this is the norm. Even witllin the group 
wishing to make such distributions to 
their adult children, not everyone wishes 
to make equal distributions to all adult 
children. What standard of proof should 
be used in aiding the court to determine 
the intent of the incapacitated person? 
Should the standard of§ 26-1-2 . l con
cerning gifts by power of attorney be 
used? Under this standard, the agent 
must first determine: ( I) the ocst interest 
of the principal; (2) the best interest of 
the principal's estate; or (3) that will 
reduce the estate tax payable on the prin-

cipal's death; n11d is i11 accordance wit/1 t/1e 
principnl's persona/ history of making or 
joi11ing in the making of lifetime gifts. 
(emphasis added). While the court might 
relatively easily determine what is in the 
best interest of the principaJ (in this case 
the institutionalized spouse) and even 
what the best interest of the principal's 
estate may be, overcoming the burden of 
demonstrating that there is a history of 
making lifetime gifts is difficult, if not 
impossible. Many individuals never show 
a substantial pattern of making gifts until 
faced with the loss of assets to the nurs

ing home. Using the standard of the 
gifting section of the Code, most 

people could not prove the 
standard necessary 10 permit 

gifts out of the conserva• 
torship for Medicaid 
qualification. The stan
dards under the con
se.rvatorship sections 
of the Code are more 
flexible because the 
proponent of the 
transfer does not 
have 10 show a histo
ry of such gifting. The 
problem appears to be 

not in establishing a 
viable standard, but in 

educating the courts as to 
valid Medicaid estate pla.n

ning practices and the 
advantage to the co 1nmunjty 

spouse or other family members. 
With the aging of the population, 

the need to educate the jud iciary and 
anorneys sin1ply increases. • 

M1cbae.l A. ki1t.11nd 
Michael A. Cstlard is a solo 

""''"''"' ., Mol\lg>:wnay. Ho fecef\'Eld hls J..O. lrom CheJonet 
School of Law ard his LLM.. In 
Wi licwl from Ole Uiwersi'IV of 
Alabama School of Law, He q: a 
rnembof or lhc Elder Lew 
Ccmnltlee of boch lhe 

- e,, ""°'"'ion ond •he Alobolna Sta,. Bat 
He curretlttf seives as the vlCNflil1r ot lhe American 
8.ill klsoci1nlon's Long·Ttm1 Ce,e, Medic8ld and 
Special Needs Trusts Co,miuee. He is a lotnJing 
boaol membet al the-(),g,nillltlOII of the 
Greatet MonlQOOlel'( Area. He is a membe1 oC the 
N•nonol l\<otlemy al Elder w, A-.., is°"' ol 
only so: Alabama anorneys lo haws earned lhe de$9°1a· 
1,on Cerlifled Elder l 3W AUOtney tCEI.A) lrOO'l lhe 
N.abonal Bder law Funlaoon. 
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D 
UC in p•rl 10 the significant $IV • 

ing.s of time and com. media
tion h1U ~n successfully used 

to resolve a broad range or disputes. 
Perhaps one of 1hc bcs1 uses for media
tion is in the bankruptcy/insolvency coo
texl. lmponant goals encompassed in the 
Bankruptcy Code arc an cxpedilious reso
lution of a debtor's llnan<bl affairs and 
maximum recovery for ardi1ors. Those 
goals bttomc frusm.ted by any uontttt
sary dday, burdensome apcnse, unnec
essary litigation or duplication of elfons. 
Since time and costs arc such critical cle
ments of a bankruptcy case, medfation is 
well suited for furu,ering 1 he goals of the 
Ba11krup1cy Code. 

e 
841092 H 

Authority for the Use 
of Alternative Dispute 
Resolution in 
Bankruptcy Cases 

Al lease four sources exisl for the use or 
Ahcrnativc Dispute Resolution (ADR) pro
cedures in bankrupt,:y cases.. Those $0Ul'tt> 

include ( l ) • coun·s inMrcnt power 10 

~ and control its docket; (2) SlJIIUlcs 

<nabwtg district coum u, use ADR through 
loc.11 distrkt COurl rules; (3) Sec!ion 105 of 
tfit' Bmikn1prcy UH!e; o.od (4) Bankruptcy 
Rule or Procedure 7016. These soutCC5 pro
vide ample encouragement and authority for 
the use or mediation in bankruptcy cases. 



Persuade your neighbors to 
compromise whenever you can. 

- ABRAHAM LINCOLN 

One may win the lawsuit, but lose one's money. 
- CHINESE PROVERB 

Federal couns ', including bankruptcy 
courts'.' inherent authority' allows !hose 
courts to "manage their own nffnirs so as 
10 achieve the orderly and expeditious 
disposition of cases:·• Courts may exercise 
case-mru,agemcnl authority to encourage 
sc1tlemen1 but only if Lhcr< is no interfer
ence with consti1111ional s.ifeguards,' set
tlements arc not coerced' and undue bw 
deru or dd•ys arc no1 occasioned upon 
the liligan1S.' 1ne inherent authority of 
rouru 10 rmnage the disposition of cases 
bas led al least one commentator to sug
gesl that • ... pron101ion of settlements is 
now wunish'lkably the esb'lblished posi-

' tion of the frderal judiciary". 
Congress enacted the Judicial 

Improvements Ad of 1990 on October 6. 
1990.' Tide I of 1hc Judicial Improvements 
Act is known os the Civil Justice Reform 

Act of 1990.' Section 103 of the Civil 
Justice Refom1 Ar.t requires fodcral district 
courts to develop and implement a civil 
justice expense ru1d delay reduction plan. In 
support of the Civil Justice Rcfonn Ad, 
Congress dctermlntd thnt "evidence sug
gest that an cff«tivc lidglltion management 
and cost and dcllly ttduc1ion program 
should incorporote SC\w.al inlfflehted 
principles. including ... utilmition of altn· 
na~ dispute r<$0lu1ion progr.uns in 
appropruie as<s. • Med~1ion is one of the 
al=tr.-e dispute raolution options con-
1empla1cd by the Civil Justia Reform Act." 

Section IOS of the Bn11ln1ptcy Code 
empowers the llmkruptcy Court to "issue 
any order, pro«SS, or judgmrnl that is 
nca:ssory or opproprio1e 10 carry out the 
provisions" of the Ba11kruptcy Qide." 
Arguably. courts and lhig.1ats could rrly 

on Bn11kruprcy Code Section I 05 10 pro
vide for the use of ADR ,tS n "necessary or 
appropriate" procedural mcnns for carry· 
ing out the provisions of the Bankruptcy 
Code. Furlhcr support for the use of ADR 
is found ln Ba11kn1prty Code Section 
I OS(d) in that n Slllt\1$ confercna, rmy be 
bcld and orders may be issued a1 such 
conferena, prcscn'bing Umitadons and 
conditions as !he coun deems appropriate 
IO insure th.at • case is handltd expedi
tiously and economically. l"he legislative 
history to section 105 rdlcru an authori
zation gi,-m bankruptcy court judges to 
"manage their dockets in a mor,, effective 
a.od expeditious manner"." 

Bankruptcy Ruic or Procedure 7016, 
through hs incorpora1ion or Federal Rule 
of Civil Proadurc 16, gives credence to 
the use of ahcrnotivc dispute resolution 
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procedures in ndvel'$o,ry procttdings. 
Bankruptcy Rule or Proudure 7016 pro
vides that JI any conferen«' conducted 
undtr Ruic 7016, the court may take 
approprfatc action r~rding "stttl<mcnt 
and the w., of sp«ial procedures to assist 
in reoolving the dispute when authoriud 
by statute or IOC2l rule.• Many courts 
specifically inquire at the Rule 7016 ron
fcn,ncc the $Int us of settlement possibili
ties and whothcr mediation may be of 
assistance to the parties. The Rule 7016 
conference is an excellrnl time for liti
gants to ask that they be allowed to 
auempt to resolve the dispute by way of 
mediation or other alternative dispute 
resolution procedures. The use of alter
native di!putc resolution proadures. 
including mediation. can also be made 
appucnblc in contested nuncrs through 
Bankruptcy Ruic of Procedurc 9014. 
Bankruptcy Ruic of Procedure 9014 
allows the coun to order Bankruptcy 
Rule of Proudurr 7016 npplicable in 
contested mauers. 

Bankruptcy Ruic of Procedure 9029 
grants district court• the authority to 
make ond amend local rules governing 
procticc and procedure in "U cases and 
proccecUngs within the district court's 
bankruptcy Jurisdiction. The local rules 
must not be inconsismli with the Federal 
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Rules of Bankruptcy Procedure promul
g,>ted by the Supreme Court pursuant 10 
28 U.S.C S 2075. In nlOSt oil jurisdictions, 
the district courts delegate the local 
bankruptcy rule-making authority to the 
bankruptcy judges. Local Rule of 
Procedure 9019 is applicable in the 
Northern District of AL,barna and pro· 
vidcs for tho use of alternative dispute 
resolution procedures. 

Issues Available for 
Mediation 

Mcdfation is probably the most com
monly used form of ADR In bankruptcy 
01$CS °' and w:is cxt.ensivdy used in several 
notable cases by way of a "claims resoln
tion facility.· A duinu resolution facility 
is • spcci6ailly designed progr.am th•t 
incorpornlcs ~ •t.ructured ncgottation 
procedure, including mediation and 
other forms of ADR. to resolve larg<, 
numbers of disputed claims. The facility 
is typically approved by the bllnkrup1cy 
court on either motion of o party or as 
par! of a confirmed pion of reorganiza
tion. ln the case of NLRB v. Grcylw1111d 
Lir,es,11 1ncdia1ion vi:, a clnin1s resolution 
fucility was used to resolve cloim disputes 
in advance of plan confirmation. 
Participation was voluntary and 
claimants could either mediate or elect Lo 
liquidate th.cir claims pur5uont 10 the 
provisions of tl1c Bn11kmptcy o,,le. If a 
claimant eltcled the mcdi.uion route, the 
claimant was required to provide tho 
debtor with a nlllldardiud con6rmation 
of loss form. The debtor was then 
required 10 rcquc,1 additional fofonna
tion, deny liability, allow the claim in full, 
make an offer to settle the claim, or 
n•qucst mediation. A denial of liability by 
the debtor resulted in 1he clalm being 
referred 10 mcdiaiion. The mediation 
took the normal course where the medfa
tor met wi1h 1he parties 10 help fucilitatc 
a resolution. If the claim was not resolved, 
the claimant had the option of procttd 
ing to binding arbitntion or filing a 
motion for relief from S1:ay to liquidate 
the disputed claim in a non-bankruptcy 
forum. The claims resolution facility 
est.iblished in the Grerhourrd case result
ed in 9S percent of more than 3,200 pre
p,:tition tort claims being resolved 
lhrough ADR. 

Mcdia1ion was nlso used in the case of 
Irr re P.A. Bergner Holding Company." In 

that case. o medlator w.u retninrd on the 
debtors motion to facUime, prior to con
firmation of a pbn of reorgani2.ltion, the 
reoolution of hundttds of personal injury 
cb.ims and se>-cral thousand di!puted 
trade clain1$. The ahtrna 1ive di!pu1e reso
lution order entered in the c.ue required 
the debtor to submit • post-<enfirmation 
repori annlyilng 1he clain,s mediation 
process. That report showed that 1,215 
claims were resolved by uhemative dis· 
pule resolution in the approximate 
amount or $1.2 billion. 

A claims rt~olution fucili1y, similar 10 the 
one use in the Crcy/1011t1d c-:1sc, was also 
used in /,r re A.H. RobbiJ1s Compa11y" to 
Uquidutr claims ll{ter the confirmation of a 
plan of reorg.tlltliltion. The pbn of reor
ganization csl'ltblishcd • clainu resolution 
facility and• settlement fund to compen· 
satr pmia chiming injuries resulting &om 
the use of the Dalkon Shrcld inmutttine 
devkc. The, f.icility provided daimants with 
""""'1ll options 10 .s,,clt compcns:,tion for 
their injuries including "instant settlement 
offers· of n preset and consistem amounL 
11ie claimants could reject the 'in:mmt set· 
tlements' o,· nny otl1cr mt-dinted or negoti
ntcd s.:ttlemcnt offers nnd proceed with liti
gation agnins1 the debtor. 

While seemingly unusual, and outside 
or a claims resolution fua1ity, mediation 
ha.s e>'rn been used to coordinate a plan 
of reorg;inization. Ntuly two ~1'5 after 
filing• Oup1cr 11 case, R.H. Miley and 

" Company, Inc. had not been able to 
achie>-c a confirmed plan of reorganiza
tion. Presiding Judge Bun.on R. Lifhnd, 
conecmod with the possibiliry of exicn
sive litlgoiion, appointed former 
Secretary or Srn1e Cyrus Vance to mediate 
negotiations l>ctween Macy's and one of 
ilS largest crcdi1ors, l'eclernted 
Department Stores Inc. Fcdcnned had 
become one or Macy's creditors by pur
chasing approx.im11tcly $500 million in 
secured mortgage debt. Federated hoped 
to acquire Macy's by virtue of its creditor 
mtus while Macy'• intended to en,crge 
from Chap1cr 11 as an independent enti
ty. Within approximately lh·e months of 
the •ppoinuncnt o( the mediator, Macy's 
ag:rccd to merge with Federated and a 
consensual pfoo of reorganivltion was 
born, .vhtrt'in creditors received total 
payment of approximotcly S4.I billion 
which was $2 billion more than the ini
tial estimaics of payments available 10 be 
made to creditors. 



The ropid incre:i:sc in bankruptcy fit. 
ings- opproximatcly 832.829 in 1994 to 
1,654,847 in 2004~ current budgemry hard 
times, concmu O\'Cr co.n and indlicifflcies 
of litigation. and the r<quimncnts that 
courts mu.n dmsc w.iys to r<SOl\'C more 
matters with less judici.t rt$0Ur<CS contin· 
ues 10 expand the= of mediation in 
bankruptcy o,scs, Today, issues available 
for medial ion h:we grown 10 include 
objections 10 claims; v.iluorion of coUatcr
al; contrnct disputes; dischargeability com· 
plaints under 8nt1krup1cy Code Section 
523; prcfrrcnce oc1 Ions; frnudulent trans
fers; adequate protection payments; 
motions for rcLid frorn the automatic siay; 
nnd violation$ of the automatic stay. 

The Bankruptcy 
Administrator 
Mediation Division 

The Bankruptcy Administrator 
Organi,;uion for 1hc Northern District o[ 
Alabama has ottcmp1cd to assist in 
addressing the concerns of limited judicial 

rcsouroo, increasing litigation coSts and 
the ~iency of dispute resolutions. The 
United States &nkruptcy Attorney for tM 
Northern District, Southern Division of 
Al.lbam.l bcpn offmng limited infomul 
mediotion snviccs in Birmillg/1am on an 
ad hoc l»sls in 1998. In light of the posi
ti,.., results ond response to the informal 
proadurc, o Medln1ion Division has bttit 
established as a formal prnc:tice section 
witbin lbe United Stotes Bankruptcy 
Administrotor Organization. Active sup· 
port of the Mcdlotlon Division atme from 
tbc chief judges of 1he 11 lh Circuit Court 
or Appeals, l'<dcrol Dis1rict Court for the 
Northern District of Alobamn and the 
Bankruptcy C.oun for the Northern 
District of Al.lb;ima, ond resulted in 
3Uthority from the Judicial Con(crcno:, or 
1hc Uni~ Smes for the appointment of a 
Chid Deputy Bankruptcy Adminisuator. 

A pnmary duty of lhe O,icf Dq,uty 
Bankruptcy Administrator is 10 conduct 
medintion sessions., 10 educate partici• 
panu about the progrnm, and to org;u,ju, 
develop, coordinn1c nnd implement the 
poLicies, procedures nnd prncrices of the 

Mediation Division, The guidclines, poli
cies •.nd proctdurcs that form the basis of 
the Bankruptcy Administrator (BA) 
Mcdil\tion Division have~ promulgat
ed in confonn.mce with Local Ruk of 
Bankruptcy Procedure 9019. Should the 
guidelines, policies or procedures of the 
BA Mcdbtion Division conflict with Local 
Rule 9019 or any other local rule, the pro· 
visions of 1he 1..o<::11 Rules control 

Mcdia1ion through 1hc BA Mediation 
Division is very similar in both attributes 
and procedure 10 1rndiliom1I private· 
based mediation and provides many of 
the same advanlages. The advantages are 
becoming well recogniud nnd include a 
saving.< of costs; typiall y n more rnpid 
resolution lbon a ttfol; cffecth-cness in 
maintaining business relationships which 
are often crucial to • reorganization; help 
in minimiring ho.nility due to the non
ad,·ersarlal nature of mediation; mainte
nan<(e of the partieJ' righu under the 
Ba11kT11ptcy Code and Rules; and the abil• 
ity 10 provide n gren1 degree of Ac.xibility. 
Additionally, panics mny feel more sup
porc;ve nnd commincd 10 o resolution 

On the road again ...• 
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obtained through mediation because the 
n:sult W\lS not (orccd upon them, but 
crafted io part by them. 

The medi.ltion process through the BA 
Mediation Division lll.rgcly follows pri
vate-based mediation protocols. The BA 
Mediator begins the mediat.ion with an 
inililll conference wherein all parties an: 
pn:scnt. Introductions of the parties and 
the mediator are made and an explana
tion is given concerning the mediation 
process. If beneficial or requested, initial 
or opening remarks are made by the par
ties. The UA Medi.ntor then caucuses sep
arately with each of the panics and 
allows them to SP"3k frankly nbout their 
needs, concerns and the strengths and 
wN!toesscs of their po,ilion. 

Discussion, during the ~rate cau
~ induck an effort Lo aculerate the 
process of narrowing and evaluating the 
issues and concerns of the panics. 
Because the sessions ore not bound by 
procedural and evidcmiary rules, the 
panics arc at liberty 10 discuss and 
explore J>Criphcml issues or concerns that 
may be more likely 10 lead LO an agr= 
able or ncccptablc sculcmcnt than if 
those issues or concerns were left dor
mant and unaddrcsscd at trial. The par
ties arc allowed 10 c:rnfl r<solutions p<'r· 
sonaUy uailored 10 their needs. Such reso
lutions may even help to pr=rve ongo
ing relationships. If a cominuing business 
rcbtionship is an important factor, as it 
m~y well be in • chapter 11 reorganiza
tion, mediation should be attractive. 

The mtdiator, and the mediation proa?SS 
itself, auonpt to lu,cp the discussions 
founded in whm the future may offer both 
in 1"1111$ or pos$iblc t.cttlemcnts and results 
,1c1mning from • trial. DL,;cussions solely 
about what tmnspircd in the past are rarely 
productivi: in resolving issues. An addition· 
ru imporlllnt objective o( the mediator is 10 
n:duce the role that passion and emotion 
play in the dispute betm,cn the parties. As 
the BA McdiJtor ,pcalc! separately with 
each party, hc IICIS as • guide or fucilitator 
in an :Utrmpl to hdp the parties di.sawer 
an area of commo.n inttrCSt or aaq,tabk 
l'C$Ult. The mediator m•y C\'ffl offer pro
posah or possibilit.ics that the parties !,a.., 
not conceptu.ilizcd. 

The parties can expect that the media
tor has read the n:lcvom pleadings. 
motions, orders nnd the position state
ments provided by the parties, nnd con
ducted his own legal research so that he is 
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able to underst•nd the issues and scorch 
for possible resolutions that arc beneficial 
to all the partie5. A letter from the BA 
mediator will be sent 10 the parties 
requesting• position suatcmcnt, confirm
ing the time, date and place of the media
tion and asking that the partles specifical
ly address in their position statements 
particular questions posed by the media
tor. The questions posed by the BA medi
au,r in his letter derive from n:scarch the 
BA mediator hos undertaken in advance 
of the rncdlotion thnt he nnlicipatcs will 
help focus and frnmc the issues for dis
cussion at the mediation. Those questioos 
arc also dC$igned to lead I he parties to 
further consider particular Mpect.s of 
their own cue or aspects of their oppo
nent's case. 

As dilawro in the May 2004 issue of 
The Alabamn UIW)'t'T," the BA Mediation 
Division Program is ofTcn:d at no cost to 

the t>'lrtldpants. To funhcr cncounge 
use and confidence in the BA Mediation 
Division Program, the guidelines, policies 
and procedures of the program have 
b~'CIJ tailored to address issues of expedi 
ency, neutrality, costs nnd case of use. 

Section 4.0 of the BA Mediation 
Division Guidelines, Policies and 
Procedures (BA Mediation Guidelines) 
indicates that most contr0versics arising in 
an adversary procttding. contested maucr 
or other dispute in a bankruptcy case may 
be mediated by the BA Mediation 
Division. Matters not eligible for media
tion invo1''C or c,oncrrn empl0)'1Tlcnt and 
comperu.ttion issues; objections to dis, 
charge undtt 11 U.S.C n1; rrumas iovok•
ing criminal issue,; contempt or other 
types of Stlnctioru; adequacy of disclosure 
statemenw; confirmation of plans; matters 
lo which p>rtidpat ion by the United States 
Bankruptcy Administrator Organization 
will constitute an actunl conflict of interest; 
or mauers which the presiding judge may 
dccick to exdude from mediation by the 
BA Medfotion Division. 

In accordance with Section 6.0 of the 
BA Mediation Guidelines. mattaS arc 
ttfm-cd to the BA Mediation Division by 
way of court order. That order can be 
issued upon the court's own sua sponte 
power; upon written stipulation of the 
parties 10 the maucr, upon oral motion 
of the parties at any hearing or status 
conference; or upon motion of a single 
party lo the mnller. As set forth in Local 
Rule 9019 and Section 8.0 of the BA 

Mediation Guidelines, a party may object 
10 the rcferr.tl of a case, proceeding or 
mailer for mcd.iation by the BA Mediator 
by filing 11 written request for rcconsidcr
ation for good cause shown, within ten 
days of the d•t< of the court's ordu refer
ring the mailer 10 mediation. 

Status conferences or hearings in accor
dance with B•nkruptcy Ruic of Procedure 
7016 are on cxccllcn1 1Jmc for the parties 
to request mediation. l'llrties who fear 
asking thnt mediol ion be considered 
because it mny be perceived os a sign of 
weakness in their position may be more 
1vi!Ung 10 engage in negotiation when 
prompted by the court. Preparations for 
Rule 7016 hearln~ should indude discus
sions with clients that mediation is an 
attracth.,, option for• rapid and less coruy 
..-lulion. •nd th•"' is• good cruance 
that the parties may ha,·c to answer ques
tions from the court about the possible 
use of mediation. If• coun is prone to 
inquire about the use of mediation, the 
panies should not be concerned that a 
request ror mcdiot ion wiU be viewed as a 
weakness or Oaw in their c:,sc. 

Since 111cdiotion is tlic resolution of a 
dispute I hroush the non-coercive inter
vention of a third party, neutrality is 
important. Accordingly, Section 12.0 of 
the BA Mediation Guiddincs requires the 
BA Mediator 10 os«rtuln, to the best of 
his ability. knowing only the facts at th• 
tim.-of n:rcrral 10 mediation, whether 
the referred case creates or constitutes an 
actual conftict of interest for the United 
StalC$ Bankruptcy Administrator 
Organiution, and whether the mediator 
is impartial and free of connicts in accor
da.nce with Standard 5 of the Alabama 
Code of /J.ti,ics for Mediators. 

Should n co110ic1 be discovered, the BA 
Mediator shall report in writing 10 the 
court tlm br is ineligible 10 serve as 
medfator, and nothing more. The par· 
lies/litigants may proceed with mediation 
with a non-BA medintor in accordance 
with Local Rule of Procedure 9019. lf, at 
any rime during the proctsS of media
tion, the BA Mediator becomes awatt of 
or a p;irty raisa an issue concerning the 
mediator's ncutnlity, based on either an 
intcn:sl in the case, proce<eding or matter, 
or a relationship or •ffilintion with one of 
the parties, or any other moner, the 
mediB1ion shall cease and 1crminntc, and 
the BA Mcdintor shall report in writing 
10 the referring court his withdrawal, and 



nothing mor<. In such cwc,nt, the parries 
may procttd with mediation with a non
BA Mediator in accordance with Local 
Ruic or Procedure 9019. S.,ction 13.0 or 
the IIA Mediation Guidelines directs that 
if a l)A mediator should withdraw from 
the mediation for any rc.,son, he will not 
ducun with ru,y rq,la,'<!nmn or substi
tute medbtor the iss.lt that wu the rub
JCCI or the mediation. the basis ror his 
withdrawal or any other matter diJcussed 
31 the mediation. 

S.,ctions 16.0 and 17.0 of the BA 
Mcdintion Guide.lines indicnte that 

absent • court order cont•ining • date 
ccr~in , at is aoticip;,ted that the media
tion will occur within 75 days of the date 
or the order referring the mn11cr to medi
ation. 111c BA Mediator will coordinate a 
mutunlly acceptable do.le for the media
tion with the parties and notify the par
ties in writing of the dnte, time and placc 
of the mediation. The BA Mediator 
determines the place for the mediation 
co11ferenu, raking into account the loca
tion of the majority or the litignnts, any 
physical limitations of the part ics or any 
other relevant fuctors. The llA Mediator 

typically holds mediation conferences in 
Birmingham, Tuscaloosa, Ocatur and 
Anniston. 

Much like private-based mediation, 
and in accordance with Section 18.0 or 
the BA Mediation Guidelines, 1he BA 
Mcdfator will request that the parties 
submit position statements 10 the media
tor. 11,e position statcmenl& will indude 
copies of relevant pleadings, orders and 
motion$; a short memornndum stating 
tbe lcgul or factual posi1 ion of each party 
respecting the issue In dispute; ond such 
other mntcriols as the party believes will 
be bcncficial to the mediator. The posi
tion statements may also include a state
ment addressing whether thtre nrc legal 
or fnctu,il issues whose e.1rly resolution 
might nppreciably reduce the scope of 
the dispute or contribute significantly to 
.ctllcment; a statement setting forth the 
history of past settlement discussions, 
including disclosure of prior and 
presently outstanding offerJ; •n estimate 
of the cost and time to be expended for 
furtl1cr discovery, prctrial motions, 
cxpcn wimesscs and the trial; nnd identi· 
ficotion of presently scheduled dotes for 
further status conferences, pretrial con
ferences, t.rinl or other hearings. 

s«tlon 19.0 or the BA Mediation 
Guidelines states that the auomey prima
rily responsible for each parties case, pro• 
cccdlng or matter mus, ollcnd the medi
ation conference and must be prepared 
and a111hori1.ed to discuss nil relevant 
issues. including seulcment. The parties, 
lnduding prose parties, must olso be 
present, except when • party is other 
than an individual or when a party's 
interest is being represented by on insur
ance company, an authori1.ed representa
tive of such party or Insurance company 
with full authority to srnlc m11St attend. 
Mediation sessions are privotc. Persons 
other than the parties and their reprcsen
wivcs may attend only with permission 
of all parties and the consent of the BA 
Medfator. 

A11endancc by the parties, outboriu!d 
and capable or entering a settlement 
agreement, is of pressing lmpor111ncc. 
The process of mediation (being aUowed 
10 hear an opponent's position and con
cerns and being free to voice one's own 
position and concerns in• non-advcnarial 
~uing) is key to reaching o resolution 
that is manageable, acc;cptoblc ond pro
ductive for all parties. Po llure of• pa.rty 
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to attend limits the process and accord· 
ingly Limits the chances of crafting a res
olution. AdcLitionally, the railure to allend 
by one party may be viewed by the other 
party as a lack or sincerity or willingness 
to negociate in good faith, thereby caus
ing the parry in attendance to become 
suspicious and more entrenched in their 
position. 

The mediation concludes, in accor· 
dance ••ith sections 22.0 through 24.0 of 
the BA Mediation Guidelines, when a set· 
tlement is reached; the mediator COil· 

eludes and informs th.c parties that fur
ther mediatfon efforts would not be LI.Se· 

ful; or one of the parties informs the BA 
Mediator that settlement is not possible. 
As soon a practkab le after the mcxliation 
conference, the BA Mediator files with 
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I.be referring court and serves on I.be par
ties a report indicating whether or not a 
sculemcnt was reached, and if a settle
ment was reached, the name of the pariy 
designated to draft the settlement docu• 
mcnts. lt should be remembered tJ1at the 
parties might be required to obtain court 
approval of the settlement in accordance 
with Bankruptcy Rules of Procedure 
90 19, 2002 and 4001. 

Conclusion 
Significant goals of the Bankruptcy 

Code are lhe expeditious resolution of 
the financial affairs of the debtor and a 
maximum return to creditors. That goal 
is frustrated by unnecessary delay, bur
densome expense, useless litigation or 
duplication of efforts. Bankruptcy lends 
eredcoce to the adage that "time is 
money.• Mediation through the BA 
Mediation Division offers a rapid and 
cost-free option for resolving disputes, 
preserving business relationships, 
increasing the partidpaats ' satisfaction 
with the bankruptcy system and attaining 
the goals of the Bn11kn1ptcy Code. [f addi· 
tional information or a copy of the BA 

Mediation Guidelines is needed or if a 
mediation needs to be scheduled, 

contact ). Thomas Corbett, 
• . chief deputy bankruptcy 

~ ~} administrator, at 1800 
~ {~ Fifth Avenue, North, 

:::;-, • Suite 132. 0 Birmingham ..,> 35235, or by 
-i phone at (205) 
'1..,; 714-3838. • 

~ 
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LEXISN EXIS CARES 
DISASTER RELIEF PLAN 

T 
hroughoul the pust scvenil months, as 
unwelcome visitors like hurricanes Charley, 
~rnnccs, Ivon ond Jeanne plummeted the 

Gulf Coast, LcxisNex.ls has been working on 
a comprehensive disaster relief plan 10 
aid those cu,tomen, ossociation rela-
tionships and employees 3ffccted by 
the stonns . In conjunction with their 
bar partners, LcxisNcxis has com
piled an cxtensh~ liit of offdings to 
help customcn get back on their 
feet as quickly os possible. In addi
tion, the company has put together 
• list of ways that LcxisNexis 
emplo~es can help through donn
tions and volunlt.'trism. 

Brenda Cos1ello, senior director 
of assocla1ion markets nnd com
munity rel.11ions for LtxisNcxis, 
explains, "LcxisNcxls regrets that 
circumslllnccs have prevailed to 
give rise 10 the need for disastor 
relief for our friends and col
kagues in Alabama. We are hon
ored to hclp and will be here for the 
long tmn to suppart the ltg31 commu
nity in as many w•ys as"~ am.· 

Lcl<isNcxis is plea~ 10 provide this compre-
hensive package, specifically designed for the Alabama St31C Bar 
and its members. LtxisNexis wonts 10 do its part to c1tsurc 1h01 
our cuslomers and employees receive 1he resources needed In 
order 10 recover as quickly ns possible from these unfortunate 
events of the recent hurrlCltnes ru,d tornadoes. Therefore. it is 
our pleasure 10 offer Alnbamn State Bar members the LtxisNexis 
Cares Disaster Relic( Plan for Alabama. 

ALABAMA BAR RELIEF PLAN 
Bar Member Volunteer Efforts for Hurricane 
Victims 

Complinueniary 30-cby lexis.com ID for Alabama State Bar 
woluntccrs providing pro bo110 legal aid to the community. 
Menus are buih around anticipated key legal issues and corre
sponding wisNcicis con1en1. 

A certain number of computers available 1hrough the 
LtxisNcxis C.res PC l)ona1ion Program for use by the volun-
1eer force providing pro bono legal aid. 

llllgiblc Lt,xisNcxis (Alabama) employees can staff the Alobamo 
hotline, providing legnl consultation 10 disaster relief vic1ims. 

LexisNexla Volunteer,'4ellef 
Opportunities 
· In an effort to share ond highligh1 the LN 

"culture of coring" with our customers. LN 
employees h•ve been nskcd 10 assist with dis
aster relief cll'orts by choosing Fron, several 
volunlttr opportunities. 

-Employees nre urged to consider using 
pan of thdr two LN Ul'C$ d•ys 10 ,-olunlttr 
with IOC1l rclicf agencies; 

- Donate blood: 

-Give fin,mdal suppart to 1hc American 
Red Cross; 

- 1.N Cares will much tmployec donations to 1he Red Cross 
Disaster Relief Fund thru November 301h: ond 

-Several u:x:isNexis locacions ore fem,ring a LtxisNexis 
C1res disaster relief program in their ci1y (LcxisNcxis, Mealey's, 
Mn1thcw Bender, etc.). 

Customer Service 
Print Materials (replacing lost or damaged m111crials) 
Free replacement of Alabama print producl$. including 
Ma1thew Bender, sllltutes, rules books, etc. for cus1omcrs with 
current subscriptions. Affected customers should contlct 
LcxlsNcxis toll-free at (800) 83~9844, 

Fifty percent off Alabama print producu including Ma1thew 
Bender, statutes, rules books. e1c. for current customers with 
expired subscriptioru or for the purchasce of new tiiles to sup· 
port 1hcir business. Affected customers should contact 
LtxisNexis tolJ.free al (800) 223-19•10. 

A certain number of complcmcncory sets of 2004 Martindale· 
Hubbell will be dona1cd, on• Arsi-come, fim-,;crved basis 
(current subscribers only). The Alabama State Bar will serve 
as the clearinghouse ond distribu1or for 1hi$ componenL • 
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Legislative 
Wrap-Up 

By Robtrt L McCurle>; Jr. 
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Accountability 

A 
I the annual meeting of the 
AbbaflUI Law lnstituk in July 
during !he Abbanu State Bar 

Con,~n1ion, • panel addressed the bar on 
the lopic of "Accoun1al)ilily in 
Government· ·n,c panel consisted of 
Speaker of 1hc House of Repr<Sentatives 
Selh Hnmmeu, Senator Wendell 
Mi1chcll, S1a1t Fl nonce Director Jim 
Main and Or. Jim Willioms, executive 
dlrcclor of 1he Public Affairs Research 
Council at Samford University. 

In 2003, Go,~or Riley, in Amendmen1 
I, which was pr~nted 10 the people, 
included accoun1abUi1y issues with his tax 
package. There "~re SCVffl bills which 
.~ the rouo .. ing · accountability 
is.sues·: 

"Pus Through Pork" Prohibited; 

Heallh Insurance Cost Sharing by State 
Employees; 

School Financial Man•gcment: 

Tenure Reform; 

Local School Boards Trained in 
l'hmncc; nnd 

School Adminbtrn1ion Accountability. 

With the defeat of Amendment I. we 
unmedia1ely stnntd hearing that people 
would not vote for rmaningful 1ax refurm 
before lh<re w.u accountability in pla«. 

Spcaur Seth Hammett reported that 
during the past 2004 Regular Session of 
!he legisfoturc, the house. on its own ini
liati"•· passed accountobility bills. Some 
"·ere induded with the Governor's Tax 
Package. while others were not. Those are: 

11:adicr Tenure Act: 

Public School l!mployees Fair 
Dismissal Act; 

Hea!Jh Insurance Minimum 
Contribution for Employees and 
Teachers; 
Pw Through Appropri.1tions 
Prohibited; 
School AdmirmtrJtion Accountability 
Act: 
Local School Board Fiscal 
Managcmenl Act; 
Competitive GED Reports Fikd with 
the Secretary CJf Stnte; 
Stole Superlnicndcnt of Education 
Comperuatlon; 
PAC to PAC Tmnsfcrs Prohibi1ed; 
ProfcssionJ! Service Contr.tcts Subject 
to Contract Rtvicw; 
'lnnsportalion Commissioner 
Estublished: 
Members of Lq;islatur< Prohibited 
from Serving on College Boards; and 
Retired Tt:,chcrs Moy Teach Part-Time. 

Senator Wendell Mitchell, o senior 
member of 1he legislature due to having 
been Oxst elected in 19?4, recognized !he 
recommcndaiions of ARISE, which are: 

A stronger op<n meetings law: 

A stronger campaign finan« reporting 
law; 

A stronger lobbying expenditure 
rq,orting l•w; 

A cu=nt online listing of all no-bid 
amtmrt s, with an explanation for each; 

Ao annual ooline listing of all a,m11111nity 
scn•it< gm111 owards, ~th a description 
of each: 

An onnunl onlint llsting of the taxes 
tl1a1 AJobnma corpora! ions pay on 
!heir profits: 



An arumal onlinc listing of tax expe11di
ttire..-rl1e amount of revenue lost 
through tax credits and exemptions; and 
A tra11spare,1t budget process that 
allows the public to "follow the 
money" from taxation through appro
priation to distribution. 

State Finance Director Jim Main said the 
Governor was considering bringing back 
his previous bills, including those that 
were in the Tax Package and also the ones 
that he proposed in 2004 that the legisla
ture has not adopted. In the past Regular 
Session, the Governor's Accountabiliry 
Package included 20 different bills. 

Dr. Jim Williams, executive director of 
PARGA, Samford Universiry's Public 
Affairs Research Counc.il, commented 
that accountability was spoken about by 
President James Madison, father of the 
U. S. Constitution, wben he said that the 
big problem is, "You must fast enable 
government to control the government 
and in the next place, oblige itself to con
trol itself." Accomitabiliry is all about the 
word in tbe middle-"count" -w hat gets 
measured, gets done. 

Dr. Williams outlined several basic 
reforms. 

l. State Budget Based on Plans and 
Measured Performance 

We have one of the best state budget 
reforms in the nation. In 1976, the legis
lature passed the Budget Management 
Act, but it has never been fully imple
mented by the Department of FiJ1aoce 
and Executive Budget Office. 

Attention has focused too much on 
earmarking and \o,,here the money con1es 
from, rather tJ1an the purpose for which 
it is spent and the results we achieve in 
spending it. Alabama, by far, has the most 
earmarked state budget in America. Most 
of the attention at state budget time goes 
to the State General Fund, which is seven 
percent of the total fund, and to the 
Special Education Trust f und, which is 
another 24 percent of the total budget. In 
ot her ,vords, the legislature can only 
affect 31 percent of the total dollars spent 
by state agencies. We should be managing 
to achieve results. 

Of our tax dollars, 43 percent of the 
total budget is for education. Another 36 
percent is spent for health care and social 
services. This leaves us with only 21 per
cent of the total budget to run the rest of 
the government, including the court sys• 
tcm, the legislature, the executive branch, 
public safety, prisons, highways, hun
dreds of licensing agencies, economic 
development, and other agencies. 

House Joint Resolution 89, passed this 
year, requested "the Finance Director to 
get performance-based data from all 
agencies for the 2005 budget." 
2. Better Management of State Debt in 

Capital Investments 
We should set standards for borrow

ing, payback and refinance of state bond 
issues. In the early J 980s, the state bor
rowed in excess of 400 million dollars to 
upgrade schools, colleges, parks, roads, 
docks, etc. The debt was initially set to be 
fully paid off in 2002, however, on the 
day originally scheduled as the pay-off 
day, there was stiU $200 million of princi
pal and $38 million of interest stiU out
standing due to refinancing. The state 
can't afford new facilities when we're still 
paying off the worn-out ones built by the 
la,1 bond issue. 
3. Allowing Local Decisions to be Made 

in County Courthouses and City 
Halls 

Citizens will never recapture the confi
dence in government if all governmental 
decisions are made in Montgomery. 
Local officials cannot be held accountable 
when all decision-making is in 
Montgomery. Over the years, 80,000 local 
Acts have been adopted by the legislature. 
4. Ethics 

The judicial branch has its own ethics 
structure in process. The executive and 
legislative branches should also have an 
official code of conduct. 
5. State Purchasing System and 

Personnel System 
Regarding how personnel services are 

bandied and equipment is purchased, 
staff are hired either through the person
nel system where the system manages 
thein. or on contracts, with son1eone 
outside the system buying what the state 

needs. 
By the time you read this article, the 

state legislature very well could have been 
c..Ued into Special Session to address this 
timely subject. As Speaker Hammett 
started the discussion, the 6rst task must 
be to define, "What ls accountability?" 

For more information about the 
Institute or any of its projects, contact 
Bob McCurley. director, at the Alabama 
Law lnstinite, P.O. Box 861425, 
Tuscaloosa 35486 -0013; fax (205 ) 348 -
8411; phone (205) 348-74 11; or visit our 
Web site, wMv.ali.srate.al. us. • 

Robert L McCtlrley, Jr. 

Aobett L Mdl.ltev. Jr. IS ~ dfocoor of h Alabama law 
lnsuun a1 the U,M!l'Sity of Al1100fflil. He receMld his 
~ .. ""law~ m,n lhe tx,iwn ity 

Haue you uisited 
the RSB' s Web site 
late lg? 
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Opinions of 
the General 

Counsel 

By/. A111/rony Md.11ill 
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''Cheers, Old Bloke'' 
Imparting Ethics and 
Professionalism on 
English Soil 

G 
real Brit,1in stands os the aoces· 
tor of our cherished system of 
jurisprudence. We scpnrated 

from lbe motherland, tn,veled across the 
Atlantic and cstablishcd this country of 
American Y.Jlucs and ideas. In crt:iting 
our legal system,"~ looked to lbc 
English system, the common law, and lbe 
court structure and processes. We kept 

what we wantro, discarded or disregard
ed the r<Sl, and added to it along the ,say 
10 arrive at what we today believe is the 
greatest legal system on earth. 

Most lowy,,rs arc historians by nature, 
due in '3~ part 10 our system's reliance 
upon preadcnt. We are taught in 1;,w 

school to research the !<gal issue to a 
point of origin, to search a land title to 



the origimtl paten1 from 1hc fcclernl gov
ernment, nod co letwc ttO A LR pngc 
unturned it1 our qucst for that one cite. 
that one suppor tive and dispositive 
authority, which will incrensc our 
chaaces of victory. 

With this history und backtiround per· 
meating 1he profession, I felt most privi
leged whm Prof0$$0r Charlcs"Bo" Cole 
of Cumberland Law School invited me to 
be a member of the fucuhy •• 
Cumberland's summer s111dics program 
at Durham Univtrsity in England. 
Durlwn University w;as founded in 1832, 
:ind is loatcd in Durham. which is in the 
nonhcastern England county of 
Northumbria. The city is• shon train 
ride from Ncwcastk upon Tyne,. Durham 
is. small univct$ity IOWO, with most of 
its commerce dittctly connttted with the 
university and ilS students. 

For several swnrrn:rs. Prof<SSOr Cole h•s 
organized :ind administered• summer 
studies program in England for law SIU· 

dents. This l"'"' was hiJ 1cn1h ye.tr 10 be 01 
Durham for this prognm, and he w.u duly 
rccogniud wilh a plaque prcscnt:ltion by 
Durham's mayor for Professor Cole's com· 
mitmen1 and declicntion to 1he program. 

'11,is year. the siudenrs were mostly 
Cumberland Law School s1uden1s, and 
were joined by studen1s from 1hc 
University of S0u1h 1cxas Low School, 

the Univmity of California at Chnpninn, 
and m1dcn1s nnd judges from Bra1.il, 
some oJ' whom were working on the 
advanced degree of masters' of compara• 
tivc low. The s1uden1S were offered three 
possible courS(S in 1he program. includ
ing my course in professional rosponsi• 
bilicy. In pas1 years, professional respon
sibility has been taught by Gov. Albert 
8rc,,•er, who graciously supported and 
assis1cd me In my illorlS to scrvt as a 
f.icuhy member for the program. 

My wife, Leah, and I 1ravcled via 
1111:inta (of course) and New York to 
Hc.ihrow Airport in London. After some 
down I ime 10 recover from jct lag. we 
1pcn1 three days in London doing the 
thing American 1ourists do in London
Stting lhe sight!. And, as 1hings go, )'OU 

cu,not possibly see and do everything 
you want 10 do while visiting a foreign 
land, bu1 we rricd anyway. 

We 1001: in 1he basic "havc--10-see" 
sights-Big Sen, Buckingham Pam.cc, 10 
Downing S1rcc1, Tral'algar Square, the 
I lorsr Guards, the London Eye, 
Westmins1er, 1he N31ional Gallery-tired 
ytt? And, for 1ny soci3J advanccn1cnt of 
lhe ye,r, we sow I.es Miscrn/1/es at tbe 
Queen's -rlteaier. And, of course, 
Horrod's. And if 1hc prices !here don"t get 
your attention, then try the Princess 
0junn 1ncn1oriul created in the store by 

Heard 
the News? 
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Ju own, Mohanuned Al Fayed, which 
memorial contains the eng•gement ring 
givtn 10 Princess Dinnn by Mohammed's 
son, Dodi Fayed. 

Following our $lay in London, we th<'ll 
took the Britntil to Durham. and then a 
t.ui 10 our accommodatioM at 
Collingwood College, one of the J 5 col
ltg<li within the Durham University sys
tem. We arrived on Saturday, which gave 
us n chance to prepare for campus life 
and classes, which bcg.,n on Monday. 

The ~Lting al Durham allowed 11$ 

most doys of b=kfost and lunch with 
the studmts in the college cafeteria. 
For1unately, I drew the first cla.ss of the 
dny, which gen~rnUy concluded around 
I 0:30 :i.m .. I had about 25 students in my 
d.1$$-<tll but one from Cumberland, and 
that one was a young l.idy from Sao 
Paulo. Brazil. I must admit our language 
problems, but h..- English was much bet
ter than my Por1uguesc. 

11,e program was orgaJ1ized arowid 14 
clus.s periods. We had l wo we,,ks of four, 
class day,, one week of five,class days, 
•nd a Monday clas.s the week of final 
aarns. This allowed two thrtt·day w«k
cnd.s for tr.l\'el and other pursuits. 
Organized field trips included a trip 10 

the Scottish courts, and cxcursio11S to 
Hadrian's Wall, Holy Island and the city 
of Alnwick. 

During his return visllS to Durham, 
Profwor Cole has made the acquain· 
tancc of two vuy colorful local personal-
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itics-John Abrey and Bob Gillespie. 
John is n irue English hiitorinn, and 
when given the microphone, is nol prone 
to quickly relinquish il. I le educated us 
on some ,ny Utile known hlstorlcnl 
C\'Cnl$ acd facts about the places and 
pt0ple of England. Bob. while also being 
well versed in English hls1ory and local 
folklore, made a definite hnvresslon with 
his nbility to read beer fonm. Think 
oboul thnt one. Bob WllS u prof<SSional 
guide, but due to health i$sues, is some
what retired, and lives in ~ Oat in the 
shadows of Durham Catbcdnl ~ 
Cuhcdral is over 900 ~rs old, and 
along with the Castle, constitutes• World 
I lcritnge Site. It hns been cnlled a master
piece orNo rmac architecture, and hous
es the remains of Saint Cuthbert and 
Venerable Bede. 

The cl= were not only a time for 
academic enrichment, but also created an 
oppor1Uniry to better understand the 
new generation of those who sotk the law 
ns a profession. I w1u encouraged by the 
quality of the Individuals who wani to be 
l,1wyers, and who want to .erve their 
dienls and improve our legal sys1m1. 

·n,e I001tion of our classes, lodging. 
cafoteria and campus $Urrouodings gave 
us additional opportunities to get to 
know the srudents and focuhy, and live 
1he experience of being in a foreign 
country, bound by lhe low as a calling. 
And then there wa.s the most impressive 
of think tank labs-the computer la1-

wh<re students maintuined n constant 
vigil for morsels of news about American 
politics, weather nlld, mo,t Important of 
all. funtasy league lr.ucbaU. 

In addition to field 1rips ~nd organizcd 
excursions, ua,..,ls were had to Prague, 
Czechoslovakia, Pllris, France, Dublin, 
Ireland, Fort William, Scotland, Oxford, 
C'.<1n1bridgc, Stratford-upon-Avon, 
Glasgow, York, Edinburgh, St. Andrews, 
Inverness, and Troon, 10 nnme n few. We 
•!so hnd the good fortune of being 
'"•cross the pond" during the British 
Open Golf Toumatnent, held at Royal 
Troon. 

Th.e one drawback of the entire trip 
was the exch:tnge rote, whicl, during our 
stny nlmost reached two to one (dollars 
10 pound$). So. when you snw n listed 
price in pounds, jun double that amount 
to convm the cost to U.S. dollars. 
Common cx.amplcs would be a Happy 
Mr•l ot McDonald'$ for almost $10. 
ncwspnpers for $6, parking tickets for 
$JO, nnd postage you don't even want 10 

consider. 
Americnns rightfully tnlc,, pride in the 

history and landmuks of~ country o,'Cr 
200 ~rs old, but we look new compared 
to 5i1cs and buildings in England which 
date back to B.C. times. lnc Priory on 
Holy Island wns built over 1,300 years 
ago, nnd York Minster contnlns the 



remains of a Roman fortress, Viking, 
Norman and medieval carvings. The 
na6vcs take great pride in the historical 
treasures of Great Britain, and have done 
an a1naz.ing job in their preservation of 
these landmarks. 

The language and customs of Great 
Britain are connected, but distinctly dif
ferent, from those we see in 1he United 
States. Opporlunities to be adventurous 
whil.e in this beautiful land are plen1iful, 
but I drew 1he line at 1he dinner table. I 
did not then, nor do [ now, have any 
desire 10 ll'J' haggis (organs of a sheep or 
calf, seasoned and boiled in lhe animal's 
stomach), kippers (split, sailed smoked 
herring)-for brcakfas1, no less-o r 
blood pudding (you figure out tha1 one). 
And, they are still confused, calling 
fre.nch fries '(chips," and chips "crisps.,' 
And, heaven forbid, tha1 you think you 
wW ever get ice in any soft drink or glass 
of water. One studem related his having 
asked for ice in his water. He was ten
dered a glass of water with one cube of 
ice. When he later asked for some more 
ice, the waitress came tableside with 
1ongs and a bowl of ice, and using the 
1ongs, removed his one piece of ice and 
replaced it with another! 

The country is beautiful, and steeped 
in tradition and pride. The opportunity 
10 be there and experience all Greal 
Brilain has to offer is one for wltich I am 
1ruly thankful. A tremendous blend of 
ancient architecture and customs, fron1 
which we have distilled our way of doing 
things, both as a sociei y and as a sys1em 
of laws, helps you truly apprecia1e being 
a part of such a noble and essential pro
fession. 

r sense a need in our country to rein
still some of the more traditional and 
formal trappings of the law, especially 
when you observe the respect given to 
lhe legal processes where sucb formality 
and pomp still prevail. And, seeing firsi
hand that the sys1em does no1 have 10 be 
relaxed or "modernized" 10 survive the 
passage of time, further convinces me 
that ,,.,e need to ren1ember ,.,.by we are 
lawyers, and why we should conform our 
conduct to a level where respect is a 
given, because of ho\", \1/e acqujt ourselves 
10 socie1y as a whole. 

Cheers! • 

Dare to be exceptiona l.. . 

Join AALS ... an Association of Nals, Inc. 
The Association of Legal Professionals 

Educational Opportunities 
*Legal Education Seminars 

*Study courses 
*Legal technology news 

*Scholarship awards 
*Certification - become recognized as a ALS, PLS or PP 

*Up-to-date information on matters of interest 
in the legal profession 

*Educational speakers at monthly meetings 

Professional Publications 
Networking with other legal professionals 

Recognition in a profession dedicated to justice 
Travel Opportunities 

New and exciting friendships 
Vendor discounts 

Check our website for more information about AALS 
Become a member! 
Start a new chapter! 

www.alabama-als.org 
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Scver.1 l lil\'fYOI~ 111 Al,1h,1ma died llus vear as a rcsull ol .1dd1c11011 or other ntonlal heallh issues Theu spous1• \. ctulrlr<'n ;ind ulher lov1'.d ones iHC lel1 

beh 1111J 1111?. hol1di1y -.e,uo1110 ponder and wonder ,111 thc ··it on ly·-. ~ Tho re,1hty 1s ,1dd1chon kills Its const•11ur.nc1•~, ,irr dev,1st,11rny It h,1ppc11s 111 every 

profl'!'\s 1on . every !.oc10 ccononuc;tl level. in e'fery 1;1ce .ind 111,111 tJenders One 111 everv lhree lam1lu.•s h\'CS ~v,Th 11_ ,ttr lu1hl11111 ti or ~utlc,11u1 consc· 

quence -. ol 11 Artqre\s1vcly lrl',111119 add1ct1on lollo\ved h'f ~uuclull•d rnonttornHJ h,1"S. been the lreatment of cho ice !or !l!hrr ltcrn -..i·d 1irolc\S1onals TI1e 

conclusron ol lfus -.1udy ~ugqest::. 1h.-,1 although la\vycr\. 111dgc-. ,1nd l,1\.., ~tudents have dtflerent ISSUl'S 111 lrr.ilmrnl Thry r'llso bench! from l<H','"(Ct

s.pec1hc progr,1111?. ,11ul ~lruclurcd 1no111tor1ng 

S'rA'TISTICAL DEMOGil API--IICS AND OUTCOME STUDY 
()F CHEMICALLY l)EPENDENT ATTORNEYS 

"T h » J O n wa, a trial lm?'et 
from tl1t tall COIUI of Florida. Ht was 
cstrm,gcd from /,1, wife nnd c/1ildren, a11d 
/,is 011ce tlrnv/11g solo pmcrice was all but 
destroyed as a res11l1 of rite nlmlwlism 1/,at 
drove l,im Imo rrear111e111 /11 1996. Jolm 
1vns dit,g11os.:d •vitl, co,11Jnuous and severe 
nlc.ol,ol dtptmfo11cy 1u we/I as major 
dcprcssio11. Followi11g dttoxificatio11 
(wl,id , was upecially diflic11lr du• to a /1is
tory of sdw rtS a11d dtliri11m tmne11s), it 
was r«o mmt 11dtd that /aim 1111dertake 
long4 tcr,u raitlet1tial~r~ trtnrmt'nr in an 
impatrtd profemonals program. John's 
trtatnrtt1t apen ~t1Ct " 'tll tu,uultuOUSs 
market/ by te1'0Cntio11s of rome111$, thrtttts 
of lawsuits agai,m tlit providtr a11d 
,1111,,c:rous voictd plans to Jcn,-c tre,ument 
ngai11st mtdical ad11ire. /ol1t1 eve11t11ally 
did lcm·e tr<atmem AMA, a11d Immediate
ly reco111111e11ced dri11ki11g alcol,olicnlly. 
Over tho 11exr 1111111bar of1110111/rs, /re co11-
1;11ued to ro,,u, ct tl,e treatnrent ctntcr, 
askiugfor a11d tl,c11 ref11s/11g proffered help. 
Fi11nll>1 /0/111 •vtJS co11vftrwl 10 ree11tu 
1ttarmt 111. b11t 011/y stayed 011e day before 
ltaving 11gm11. 71,-o wtt ks Inter, tire lmJl · 

IIICIII Untcr was <Vttlactcd by /oa,I po/ia 
and advistd 1/,nr /0/111 ,ms fo und dmd ill a 

flophouse hottl, havint apparently bled 10 

dtath from thr virtunl disintegration of his 
li,-e.r. Tir.c lfM ltntnl center 'lo\'QS c.ontacted 
bttn11S< wlrm tire police fo1111d fo/111, he 
was wr,,r/11g II plnrard around his nuk 
listing J,;s vltnl st11tis1ics and v11rious 
plrone 1111111bcrs of people to be en/led ;,, 
case of cmcrgeucy. /0/111 was 51 years old. 
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Introduction 
In the lpring of 2002, • rttrospcctivc study was conducted of 75 cLinical cise files of 

chemically dcpendem onomeys, judges and law school groduales treakd a, HealthCare 
Connection of Tampa, lnc. ("HCC"). HCC is • continuum of services treaunent facility 
spcciolizing in 1he rnrc of impairrd professionals, e.g. phy,ida ns, auorncys, nurses, 
phomtadn s, c1c .. ond pcrsons with dual disorders. The continuum ronges from pri
mary and extended care treatment to halfway, threc-quaricr and aftercare services. 
Dc10.itifico1ion, when necemry, is typically handled on an outpa1ient basis by the on
site medic;il clinic of David P. Myers. M.D. 

The smdy collected and ttamined demographical darn including median age, gender. 
marital , t•t us, practice typ<, and drug of choic... Tho 5ludy also considered the inci
dence of psychiatric dual dfagnosis, as well as personality disorders/configurations as 
iDLerprcted by the MCMl-nt Finally, data was collated regarding law enforcement and 
stale bar associauon compliations, as wdl as history of prior tr<atmcnLS. 

The outcome smi stic:s considl'rtd how treatment was concluded (pation lS leaving 
lttalJmlll •g.,inst medical advice, ''CtSUS 5ucccssfully completing lr<atmen1 and follow
ing aftcrcu c rtta mmendations) with comparison of discharge types b<,fore and a~cr 
formal insiilu1ion of rrcov<ring auomeys' prograrn track in Octobc,r 1999. Where avail
able, follow-up data was collected concerning program panid pams' recovery progress 
following trcotmcm. 

Methods 
Collection of data on select profcs,ioru,J groupl is well known.' The dato pr~ntcd in 

this study was collected by the author, a J'lorida-licenscd attorney and Certified Criminal 
Justic.. Addictions Professional The data was obtained frorn the auomey/patients' clinical 
charts. "lttatmcnt was based on American Society of Addiction Medicine's Adult Patient 
PlacetR<'lll Criteria, and txtt utcd via the HCC Impair«! Professionals' Program und<r 
the dim:lion of Dr. David Myers. Consisttncy of infonmuion and me.JSurcs to control for 
miscwsi6cabon wc,rc mlu.nad by lhe £act that each pahcnl was t'Yllluatcd by lhe sam• 
Addictioni>t, oil Axis II pt'rsonality darn was d<rivcd from th• Millon MCMJ-111,' and 
each biopsychosoc!al intuv icw and history was conducted pursuant 10 the same formaL 

PoSl-ltCallnenl, f:ollow·up dara is always diflicult 10 obtain and, whon obrnined, is susp«t 
lo a degree, given the natural prevalence of denial and de« plion exhibited by those treat
ment alumni not actually in recovery. However, corroborotion was ob1oincd, when possi
ble, through lawyer assistance program monitoring ngencics, culling of public records, 
recovery suµporl systems, and anecdotal evidence. 



Results 
Patient Profile 

Sevtnty-flvc cllnicul c:tSt records were examined for n11or
ney/pa1icnts 1rea1«l from 1994 through 2002. Forty-One of the 
75 (54.66 percent) were treated following creation of the spedal
ized tuck. the Recovering /\tt.orneys' Program, in October 1999. 
Of the 75, 65 were men (86.7 percent) and ttn were women 
(13.J percent). The ngc of the male attorneys ronged from 27 to 
65, with n median age of 43.9 years. The median age for female 
attorncyi WIIS slightly younger 01 41.9. Thirty-eight of th<e 
bwycr/patienu were married, 20 divorad and 17 single. Nearly 
all reported significant marit.11 or relationship difficulties. Forty
four (58.6 percent) ""'re litigators. eight (10.6 p,erccnt) were 
tr.msact.ional ouorncys, SC\'CD (9.3 p,ercent.) were law school ilU· 
dcnu or gnduatcs awaiting admission 10 the b.1r, thre<e (4 per• 
cent) were judg"' four (5.3 p<ercent) y,•erc disbarred, and nine 
( 12 percent) fi1 some 01her category. 

The drugs of choice for the 75 lawyers treated were as follows: 

Drug of choice Number Percentage (Roundod) 

Alcohol 43 57% 

Cocaine 19 25% 

Op1aies' 6 8% 

Benzodimpenes' 2 3% 

GHll' 2 J'I(, 

Methamphetam1ne 2 J'I(, 

Manjuana 1% 

Most eng•ged In polysubstance use/abuse. Forty-four of the 
lawyers (58.6 percent) had prior treatment. Of Ihm , 19 had one 
prior 1rcatmc111, five hod two previous experiences, and 20 had 
three or more, with 1he lllOSt lx!iiig one lawyer with eight prior 
treatJntnt.s. 

Thirty-eight, or just over b;il(, of the l»•)'t'l'S treated, rcported 
a history of criminal arrests. The most common off•nic was 
driving und<er the influence ( 18), followtd by drug possession 
(12), domestic violence (ten), trofficlting (thrtt), and aisauh and 
ba11ery (three). [Note: somt laW}'f!rs reported multiple offenses.I 
Thirry-four of the lawyers bad bar complainlli or 01her prob
lems. These included nine suspensions and four disbarments. 

Psychiatric Data and Personality 
Testing 

Porty-five of the attorneys (60 ptrccnt) prcscn1ed 10 trcuunent 
with a co-occurring psychiatric disorde_r (dual diagnosis). This 
p,ercenrage is higher than that for hculth rnr< professionals at 
HCC. and significantly higher than the non-professional ueat
ment population at HCC. Of the 45, 24 (32 percent) were diag
nosed with major depression, 11 ( 14.6 ptrccru) with bipolar dis
orders and ten (13.4 percent) with mxiety disorders. 

The MCMl·lil p,ersonality 1"5ling scores wrte most Interesting. 
Of a tow of 119 personality configurations idcntifl<d omong the 
lawyers 1es1ed (some bad more than one), th< antisocilll pcrsoa
•lity classiJicarion (disorder, trait or (ca1ure), not surprisingly, 
wos returned highes1, witl1 21 lawym ( 17.6 percent) testing as 
Antisocial. Predictable also wns the high number of a11omeys 
( 14) with n Narcissistic Personality configuration. This is consis
tent witl1 the lawyer stereotype: rulc•chnllenging, maverick, 
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so=hat sdf-absorbcd. egotistical. Th.sc charact .. risiia in 
measured doses cnr1 define a succc.ssful attorney. When 
unchecked, however, these personality configurations arc typical 
,1mong the chcmicnlly dependent attorney population. 

Three results, however, seem quite surprising. The S<COnd 
most fnqucnt personality configura-
tion identified was the Dependent 
Personality, with 20 lawyers ( I 6.8 per
cent) so classified. The DSM-IV 
defines Dependent Personality 
Disorder as "a pcrv.i.n,-e and excessive 
nttd to be lllken care of that le.tel< to 
,ubmissive and clinging behavior and 
fears."' This seemingly llics in tl1c face 
of the popular conception of nuor
ncys as caregiv•rs, solvers of other 
peoples' problems. 

High frequency was also found in 
the Schit.oid (10.9 pucent) and 
Avoidant (tm percent) Personalily 
Clnssificarlons. The DSM-JV defines 
Schizoid Personality Disorder as·• 
pervasive pauern of detachment from 
social relationships and a restricted 
range of cxprc.ssion of emotions an 
int.erpersonal .. uings."' Avoidant 
l'crsonality Disorder Is defined as":, 
pervasive paucrn of social inhibi1ion. 
feelings of inadequncy, and hyp•rscn• 
sitivity to n<g3tl\'e c,valuation."' 
~rrainly, lrial l•wyers (who comprise 
a majority of the lr"'11ment patients) 
would be significnntly hindered by 
Lhesc types of personality configura-
tions. And ycl most of the lawyers entering rreatmcnt rtpon<d 
h•ving very sucassful and lucruu,-c practiC<$, •nd these, reports 
arc confumcd by collateral con!.ltts, 

The Axis II personality data breaks 
down as follows : 

Type __ Number Percentage DSM Prevalence" 

Antisocial 21 17.6% 3% to30% -
Dependen1 20 16.8% high 

Nartissistic 14 11.7% 2% 10 16% 

Schizoid 13 10.9% uncommon 

Avoidant 12 10% 10% 

Borderline 9 7.6% 10% 

Obsessjve-Compulsive 9 7.6% 3%1010L 

Paranoid 7 5.8% 2% 10 10% 

Del)fessed 6 5-., n/a 

Histrionic 4 3.4-., 10,, ID 15-., 

Sadistic 3 2.5% n/a __ 

Passive-Aggressive 1 .8% n/a 
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Outcome 
·n,e avcmge length of stay in treatment was 10.6 wcd<s. with• 

range from one day 10 nine month Of the 75 patients. 48 (64 per
Cl!III) sucu:ssfully compktcd trcauncnt ond 27 (36 percent) left 

A.\-IA. jFor the purposes of this study, 
the term "againsi medical advice" is 
gi~n a broader meaning Lhan is typknl 
in the therapy s.:1ting, nnd includ<'S .,II 
patient$ other lh.m those who entirely 
acapu,d clin,cal recommendations (or 
1rcauncn1, length o( stay and aftercare. 
For instance,• lawyer who came ~king 
ond was admitted for one week of treat
ment, and who successfully completed 
that week. is herein neverthcless dcsig
nat1'<1 "AMA" if, at the md of the week 
he dedin«l a recommendation for con
tinued care.) O(the27 AMAs.18 
occurred prior 10 institution o( the for
mal Recovering Auorneys' Program; 
lhus, 79 ptrccnt of the lawyers in the 
Rt:co,-cring Anomeys' Program success
fully compkud uenmmt mcl followed 
aftc,ra,re recommendations, ,=us 47 
percent successful completiOl"ls of the 
pre-Recovering Altomcys' Program. 

Four clients 1,•ere re-treated nl • later 
dato; on• was ro-trcat<d twi« , Three 
of the re-ttcalcd patients had no fur
ther rcla~. No followup infonnation 
was available relating to nine of the 
AMAs. Three ore believed 10 be sober, 
per the moniloring agency. Elght ha~ 

either self.reported or arc rcponed 10 ~ in relaF since 1rcat
mcn1. Four had periods of incarttntion or are currcotly incar
ccr.ued, three Im-,, been subsequently disbarred and two suffered 
~ubstance abuse-related deaths. 

O( the 48 succcs.1ful completions, 4 1 {85.4 percent) .,re report· 
cd sober, evidenced by compUancc under monitoring contracts. 
or h,ving successfully completed a contract. Pour are belJevcd to 
~ in rcl.iP5". aod no infoTI112tion was obt•inablc on the other 
three. Four of the suCCC$Sl'ul completions currently have five or 
more Y""rs o( documented sobriety; 6vc have four-plus years 
documnnted, one has three-plus, five have at least two ycnrs' 
sober; twelve have over one year sober, eight have six mon1hs or 
more and six arc in their first six month! of sobriety. Of the 4 I 
currently so~r. 29 report no ttlaJIS" following tRalm<nl, while 
12 report one or more relapses following tt"'1tment prior 10 
"chieving their currtlll sobriety. 

Discussion 
Profile 

Based on the foregoing, the typia,J auorney c111cring treatment is 
n annle trial lawyer in his early 40;, with a polysubstance llddiction 



(often alcohol and cocaine), and who has a co-occurring mood dis
order as well as a personality disorder complicating treatmenL He is 
a veteran of multiple prior treatments, is often successful at work 
but rarely enjoys a satisfying home life. 

The rate of psychological dysfunction and personality disorders 
were higher than one might expect, given the strenuous screening 
process inherent in becoming a member of the legal profession. 
With respect to the personality testing, lawyers not surprisingly test
ed high on the antisocial and narcissistic scales. However, a large 
percentage of attorneys entering treatment tested high on depend
ent, schizoid, and avoidant scales. As described above, these are per· 
sonality configurations one would anticipate hindering the success
ful practice of law, but such was not the case. That means these 
individuals compensated for their personality proclivities by acting 
in a fashion contrary to their nature. Their success was tempered by 
an inner conflict that they, in turn, medicated with drugs or alco
hol. In some cases, this balancing act lasted for years until overtaken 
by the consequences of uncontrolled substance use and the lawyer 
sought (or, more often, was compelled lo seek) treatment. 

Outcome 
Treacmem outcomes improved significantly following institu

tion of the Recovering Attorneys' Program in the fall of 1999. It 
is believed that the basis for this improvement may be found in 
the framework of the program: 

Impaired professional treatment with additional, 
lawyer-specific overlay services; 

Program oversight by director with both legal and 
clinical background; and 

Proactively addressing work, bar and criminal (if 
any) issues. 

The program and treatment community are well-served by 
keeping lawyer-patients extra busy. Boredom and ennui are 
counterproductive in any treatment population; with anorneys 
too much downtime is often a recipe for clinical disaster. 
La,-.,yers in the Recovering Attorneys' Program have three extra 
group activities, an additional five hours, per week. 

A program director or case manager with both legal and clinical 
experience is most helpful. Lawyers typically enter treatment with 
practice issues that must be addressed. The lawyer/patient will 
advise that every case requires immediate attention, to the neglect 
of the recovery process. This is a tailor-made way of avoiding the 
pain and fear inherent in getting clean and sober. Give the lawyer 
his way and he will never engage in treatment, being so busy run
ning his practice from the treatment center. On tlie other hand, 
there often are real problems that must be addressed, in order to 
avoid new or additional bar grievances for client neglect. The key is 
10 accurately discern between problems that need irrunediate aucn
tion, versus "smokescreen" issues that arc raised only as distractions 
or as ways to prevent or impede the treatment process. The conun
drum is that the typical clinician cannot and really should not be 
expected to know the true state of a lawyer's practice: which trials 
really are going forward on the next docket, which closings really 
Clln no longer be continued and so on and so forth. And even if a 
therapist was able to discern crises from non-crises, what to do? 
The truth is, judges, mediators, opposing counsel and even clients 

are usually accommodating if approached in the right way. Tiiis is 
why having dual disciplines is effective: the legal background aids in 
deciding '"hicli matters are urgent and who needs to be contacted, 
and the clinical backgroUJ1d is helpful in convincing of the para· 
mount importance and need for prioritiwtion of treatmenL 

Conclusion 
Further studies of a prospective nature are needed to identify the 

causal reL1tioosbip between chemical dependency/mental health 
problems and the legal profession. However, both ethics and com
passion dictate that aggressive intervention cannot be withbcld, but 
rather must be initiated immediately, given the large number of 
lawyers that may be suffering from either active or occult depend
ency or other mental disorders. This intervention should be initiat
ed by state bar associations, which need to adopt a more active and 
confronrational role relating lo its members' substance abuse and 
mental health issues. 'The intervention should then take the form of 
comprehensive chemical dependency and mental health assessment 
followed by, when dictated, lawyer specific primary and extended 
care treatment, and aftercare monitored by the state's lawyers' assis
lllnce program. • 

Endnotes 
Talbot 60. Gallegos KV. Wdson PO. Poner Tl: The Medical Association of Georgia~ 
Impaired Phy$ic.ans Program-Review of the First tOOO Physicians: Analysis ol 
Specialty. JAMA (1987r. 257: 2927-2930 

2. Mee·Lee 0, Soofman GO. Fishman M. Gastlrieoo OR. and Griffith JI!. eds. l2001J. 
ASAM Patfent Placement Criteria for the Treatmenl of Subscance.Relared Oi$0rders, 
Second fdition-Revised(/lSAM PPC·2Al. Oievy Chase. MO: American Society of 
Addiction Medicine, loc. 

3. Millon T, MCMl~ll lnta,p,ative Reports, (19941 o~and,ien, Inc:. 

4. Opiates include J)(e:striptlon pain medication such as oxycodone (Percoset.. 
0>.ytontin}. hydrocodone (Lonab. Via>dan}. and h)'d,omo,phone (Oilaudid} as well as 
heroin and methadone. 

5. Benzodiazapines, or tranquifizers, include Valium. xanax. aM Clonipin. 

6. Gamma,Hyd1cxyt,o1yrata 

1. Amencan Psychiatric Association: Oiagnosric and Smristic-al Man.U8/ of Mental 
0i$()tders. Founh Edi1ion Washiogton. OC. Amencan Psychiatnc Association. 1994. 
(Page66S) 

8. Id. B1638. 

9. Id. at 66?. 

ID. Id. at 629·673. 

For further information, please visit the Al.AP page on the ASB 
Web site, www.nlnbar.org, or call the Al.AP office at (334) 834-7576 
for confidential assistance. 
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Tmoctiy J. Sweerwt' IS lht ttaff B1tomfV ""-' dlflCIOt Ol 1~ rte:O\twing attOtneyS' program at 
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ca,e of impaired P'Qfesslonab and peiscw wilt! Ml disotder$. Sweeney it a gtawalb d 
tlltos W$s$e'(3n lkM.sity Md the l.l!Msity al Illinois School ol Law. He ~ been a mem, 

be< m The Florie~ ea, ...,. , !19:1. "" WO<t will, .,,.,.;rec1 ""'""" i. beM ,oolisl'ocl 1n .., 
Jo,,m,to/Addic1M,-,rd Ti.""*1.,Ba,MlM. 
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Disciplinary 
Notices 

NOV~Ml!ER 1004 

Notices to Show Cause 
Noll« ls hereby given 10 Danny 

Lawrc,nce Dupr«e, who practiced law 

in Phenix City, Alnhamo, and whose 

whcrcnhoms ore unknown, 1hat pur

SU4nt to nn order lO show cause of 

lhc Dlsciplinary Commission of the 

Al,1b•m,1 Stnte &r, doted April 2, 

2004, he h.u 60 days from the date of 

!his publication (November 15, 2004) 

10 come 1010 complioncr w11h the 

Mandatory Continuing ugal 

F.ducali<!n rcquiremcnis for 2003. 

Noncompliance with 1hc MCLE 

rcquircm~nls ,hall result in a suspen

sion of his licensc. JCLE No. 04-132) 

Nolice is hcttby given 10 Melissa 

Monigomcry Jones, who prncticed 

l•w In Oalli1.,, Tcx.u nnd whose 

where:aboui. arc llllknown. that pur

SI.Wll lo an order to show cause of 

lhc Oi5ciphnary Commission of lhc 

Alabam• Smc Bar, dated August 20, 

2004, $he has 60 days from !he date 

Reinstatement 
The l)isclplinary lloard, Panel I, upon 
bearing the petition for rcu1sta1e111cn1 
of Birmingham attorney Job.n C. 
Coggin, 111, ordered that Coggin be 
rcarumcd to the pr.icticc oflaw in the 
Stlte o( Abb;ama, with ccrtllin condi
uons. The board's order was adopted 
by the Abboma Supreme Coun on 
June 25. 2004. JP<t. No. O-H)2) 

Suspensions 
The Supreme Coun or Alabama 
ordered 1h01 lksscmer allorney 
Chc'Ree Minor Dudley be suspended 
from the 1noctke of law in lhe State of 
Alnbama for a period of three years, 

of this public:a1ion (NO\ffllber 15, 

2004) 10 come in10 complianc.e wilh 

the Mnnda1ory Con1inuing Legal 

Educa1 ion requircmm1s for 2003. 

Noncompll,,ncc wi1h the MCLE 

rcquircmenis shall result in a suspen

sion of her license. I CLE No. 04-248] 

Nolla, is hereby given lo Adam 

l:Ouvcnurc Tor.uh , who practiced 

l.iw in l!irmingll.im. ALtbama and 

whose whereabouts arc unknown, 

lb.ii pursuant to Ill order 10 show 

CllUMe of 1hc Di>ciplinary 

C..onunission or 1he Alabama Stille 

Bar, dn1ed Aprn 2, 2004, he bas 60 

d;,ys from 1hc d:are of this publicn

lion (November 15, 2004) to come 

imo compUancc with !he Mandatory 

Continuing Ltgul Education requite

menu for 2003. Noncompliance 

w,lh the MCLE rcquircmenis shall 

rcsul1 m • suspension of his licmse. 

ICU! No. 04-1~9) 

cfrcC1ivc July 13, 2004. Thc suspension 
was based upon a decision or the 
Oisciplinary Commission or !he 
Afob,m,a Stole Bar. Dudley pied guilty 
lo violo1lng rules 4.1 (a) nnd 8.4(a) and 
(c), Alabama Rules or Professional 
Conduct. Dudley pariicipatcd in a 
schcn,c to dnr.tud mongnge lcndcl'$ by 
submiumg and c•using 10 be submillcd 
materially r.1~ information and docu
menta1Jon to obtain mortgage loans. 
Dudley pied guilty 10 viobting 18 
U.S.C. Seel Ion 371 (conspiracy 10 
dc&.lud) ~nd s«tions 1342 and 1343 
(aiding nnd abetting wire fraud) in lhe 
United S1nies Dis1rk1 Court for the 
Nor1J1crn ms, rict of Alnbama S0u1hern 
Division. JASIJ No. OI-29(A)I 



At 16, you think nothing had 
can ever happen to you. 

At 45, you should know better. 
Ar one t ime you rhoughc you were assets and quality of life hang in the 

invincible. So young and naive. Things balance. As an adult, you should seriously 

sure have changed since then. consider long-term caie insurance 

Now you arc older and wiser. from Blue Cross and Blue Shield 

And, unforruna cely, ar greater of Alabama, a company char has 

risk than ever. One in five been protecting Alabamians for 

Americans over 50 will need over 68 years. Give us a call roday 

long-term care within the next for Grou p coverage informat ion 

twelve months. And when you consider at 1888 33 1-4 188 or Individual coverage 

that the cost of long-term care averages information at 1 888 65 1-5462 . Yisir us at 

over $40,000 annually, you have ro ask preferredlcc.com ro learn more or to enroll. 

yourself if it's worcb the ri.sk. Your Family's Ir's the marure th ing ro do . 

Prefen·ed 
T•:rc Lo°"'•'I"• .1....1 O.u-r. -·-·'-~ .. , BlueCross BlueShield 

of Alabama 
~~c:·~:-~ 



Disciplinary 
Notices 

Birmingh•m onomey Stcpht n Duane 
Fowler wos inccrimly suspended from 
the practice of law in the Stale of 
Alabamn pursuonc to Rule 20(a), 
Alabama Rulcs of Di.sdpUnary 
Procedure, by order of lhe Disciplinary 
Commission of Lhe Alabama Stace Bar, 
doted l'dmcary 11, 200~. The 
Disclplinory Commission found that 
Fowler's cominucd proclice of law is 
causing or is lil«:ly 10 rouse immediate 
and serious injury to his clients or to 
the pubUc. [Rult 20(a); PtL No. 04-031 

Th• Supreme Court of Alabama 
orckr«l lhat D<altur anomcy Robut 
Foster Th'«<ly be suspended from the 
practice of bw in the State of Alabama 
for a period of two years, ttll'03cti\'e to 
F<bruory 7, 1997. the cbte ofTweedy's 
transfer to disability inactive starus. TI1c 
su5Pcnsion was based upon a decision 

430 N OVR MIIER 2004 

Continued from page 428 

of the Disdphn•ry Commission of the 
Alabama Statt Bar aa:epting TWeedy's 
guilty plea in four cases. 

In ASS No. 96-286(•), Tu'eedy pied 
guilty 10 violacing rules l.7(b) and 
I.JS(a),A.R.P.C. 'lwcedywJS hired to 
handle a contempt nction against a 
dient's former husband Tweedy ci;m
ceale<I issues from the client who, along 
with her cx-huwand, was Tweedy's land
lord. including the fact that he, Tweedy. 
hod wrinen • bad check to pay utilities 
lh:1t remained in the ex-husband's name. 
The check w;u writtm out ofTwttdy's 
trust aocount. 

In ASB No. CJ6.357(A), T"...dy pkd 
guilty to viola11ng ~ 1.3, A.R.P.C. 
Th'Cl<dy was hired to fde suit on behalf of 
his clients. Ho raned to pursue the mat
ter. The = w.i.< di$misscd for fuilure to 
prosecute Tuttdy failed to appear for 

two ~nng.s in fedcnl court and failed 
to inform his clients of the hearing<-

ln ASB No. 97-38(A), Tweedy pied 
guihy to violating Rule 8.1 (a), A.R.P.C. 
1\s•eedy wns rer.ined to represent a 
client in an uncontested divorce. 
1\vcedy neglected the matter and the 
client ,vns forced to hire another attor
ney to finalize I he divorce. 'fwecdy wus 
not responsive to the bar's request for 
infommion '"!!••ding the matter. 

lo ASB No. 98-251 (A), Tw,edy pied 
guilty to violating Rule l.16{d), A.R.P.C. 
T"'ttdy w;is rettin<d to dcftnd • clitnt 
on crimin;il charges. Th'fflly t.ranslemd 
to disabUity iOKtn,e S1atus before the 
matters wen, conduded md failed to 
notify the client or ta~ any action rea· 
sonnbly necessary to protect the client's 
interest. lASB nos. 96·286(A), 96-
3S7(A), 97-38(A) and 98·251(A}] • 



• Administrative Law: Recent Developments 

• Admin istrative Law: Recent Op inions Delivered by 
the Office of the Attorney General , State of 
Alabama 

• ABA's Guidelines for the Appointment and 
Performance of Defense Counsel in Death Penalty 
Cases 

• Bad Behavior in Mediation 

• Better Writing: 60 Tips in 60 Minutes 

• Computer Forensics for Lawyers Who Can't Set 
the Clock on The ir VCR 

• Intellectua l Property Case Study: Mumbo, Gumbo, 
Jwnbo & Checklist 

• Labor & Employment Law Update 

• Legal Eth ics Update 2004 

• Mediating Complex Cases, Mass Torts and Class 
Actions 

• Mediating in Legal Practice: An Jnvaluable Tool 

Total Cost: $15 

• Position Statements and Evaluations in Mediation 

• Power Persuasion: Craig Ball on PowerPoint 

• Preparation for Complex Litigation and 
Presentation Technology 

• The Top Ten Mistakes Made by Trial Lawyers 

• Volunteer Lavryers Program: A Nation at War
How Do We Protect the Rights of Our Service 
Members? 

• What a Difference a Year Makes: Civil Decisions 
with an lmpact Upon Trial 

• Women's Section: Paying Our Dues- Women in 
Bar Leadership 

• Workers' Compensation Update 2004 

Plus ... the CD contains the Alabama Rules of 
Professional Conduct, as well as information 
and forms from many of the bar's programs 
and services. 

Please remit CHECK OR MONEY ORDER MADE PAYABLE TO THE ALABAMA STATE BAR for $15 and forward it with 
!his Ol'der form to: Communications Department, Alabama State Bar, P.O. Box 671, Montgomery, Al 36101. 
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Classifieds 

RATES 
Members: T\\'o free listings of 50 ,,'Ord.s or 
less per bar n1en1bcr, per calendar )'tar, 
EXCEPT for "'position wanred"' or .. posiliOn 
offcn:d" tistings-$35 per inwtion of 50 
words or le,,, $.50 per additionnl word. 

Nonmembers: $JS ~r insertion or SO 
words or less, $.50 per addirional \\l'Ord. 

Classified copy and payn1ent must be 
received according to Lhe rollowing pul>
lishing schedule: November 200<! issu.t~ 
due September I , 2004: January 2005 
i$$uc-duc Novcn1bcr I 1 2004. NO drad
linc ex.tensions ,vill be ntadeo. 

Sood dossified copy and payment to 
Kimberly Barnhort, P.O. Box 4156, 
Montgomery 36101·4156. M:ike check or 
money order pay.able to Tltt AlnlN1,r111 
Ln,vy,,r Classi6cds. 

432 NOVEMBER 2004 

Services 
• DOCUMENT EXAMINER: Examination of 

questioned documents. Certified forensic hand
writing and document examiner. Thirt'(-eight 
years· experience in all forensic document prob
lems. Fonnerly, dlief questioned document ana
lyst. USA Criminal lnvestlgatioo laboratories. 
Member. ASODE: IAI. SAOFE; NACOL Resume 
and fee schedule upon request. Contact Hans 
Mayer Gidion. 218 Merrymont Oriw. Augusta, 
Georgia 30907. Phone (7061860·4267. 

• DOCUMENT EXAMINATIONS: Board«rti• 
fied handwriting and dOC1Jmen1 examiner. over 
20 years· experience; 1es1ilied in state and fed
eral courts. Retired senior document examiner. 
Alabama Oept. of Forensic Sciences. Member. 
American Academy Forensic Sciences; 
Southeastern Assn. Forensic Document 
Examiners: American Society Questioned 
Document Examiners (provisional~ Conlact 
Richard A. Roper. 7956 vaughn Road 1141, 
Montgomery, 36116. Phone (334} 356-7856. Fax 
(334} 260-2552. E-mail: richtoper@aol.com. 

• MORTGAGE EXPERT WITNESS: Twenty-six 
yearn· experience; sune and MBA licensed. 
Areas of expertise: Loan qualifying. disclosure. 
secondery marke1ing, underwriting. closing, 
servicing. appraisal, propriety or HUD closing 
statements. and fraud. References available. 
Contact Phillip G. CantreU, (334} 396-7700 or e
mail philcan@/JeJlsourh.net. 

• TRAFflC ACCIDENT RECONSTRUCTION: I 
have reconstructed over 3,000 traffic a.cidents 
In 23 srates on highways. streets and railroads 
involving 11Vclcs. vans. cars. motorcycles. pedes
trians. and trains. Computer-generated draw· 
lngs are prepared to illustrate my opinions. Over 

David Dillard 
Architect AJA PLL C 

Expert Witness 
Jackson, Mississippi 
Call: (601) 209-5061 

www.daviddillard.com 
ddillard @jam.rr.com 

Member AJA. CS/ 
NCARB Ce11ified 

Llct!l1se<I In At,,bomu. louisla1u> a,11/ 1in,si.11.U11pi 

30 years' experience in reconstructing aca· 
dents. Board-cenified by ACTAR. Call John l 
Bates toll-free (8001299-5950. 

• BILINGUAL ATTORNEY: I am available as 
bilingual counselor to law finns involved in liti
gation with German companies. Please contact 
Ms. Dagma, W. Rick at !205) 979-9852. Web 
site: VMw. vestavialaw.com. 

• IIANDWRmNG EXPERT/FORENSIC 
DOCUMENT EXAMINER: ABFOE-cenified. for• 
merly chief, Questioned Clot\Jments Division, U.S. 
Anny Criminal Investigation laboralory. American 
Society of Questioned Document Examiners, 
Ame,ican Academy of Fore11sic Sciences. Civil 
and criminal cases eocepted. Farrell Shiver. Shiver 
& Nelson Document lnvestlgatioo labo<atory. 
1903 Lilac Ridge Orive. Woods1ock. Gee<gia 
~189. Phone(770) 517-6008. 

• LEGAL RESEARCII/WRITING: Anomey with 
12 years· experience in appellate practice In 
both state and federal courts. I am available to 
research Issues and to assist with b<iel or 
mollon preparation. Contact Amy L Peake, !205) 
824·6370 or peake/aw@aol.com. 

• MEotATION: Statewide ooverage available to 
attorneys lhrougllout Alabama. Sixteen yearn· 
experience in pernonal lnfury, lnsuiance claims. 
medical issues. employment litigation. Certified 
mediators with extensive experience willing to 
travel to your location. Result oriented with 
lowest rates available. Call Rob at (2051370· 
1998 or e-mail rrellman106@cllilrter.nel 

• INSURANCE. EXPERT WITNESS BY THE 
MINUTE: Fo<ty years' experience, Including 25 
yearn· risk-management insurance consulting. 
Pre-filing evaluation. deposhion, testimony. 

Drainage and Foundation 
EIFS (Synthetic St11cco) 
Water Intrusion/ Vapor 
Construction Defects 
Material/Product Failures 
Mold/Mildew/Leaks 
Site Inspections 
Repair Solutions 
Detail ed Reports 
Photo and Video Suppon 



Policy coV11rage. captives. excess. deductibles. 
sell il\S\Jrance. agency and direct experience, 
bidding. exposure. policy review. w01kers' com
pensation audit, modification review. Fee-only 
property loss assistance. Contact Douglas f. 
Miller, Member SAM C. (800) 462·5602 01 

(205199~02 Birmingham. E-mail: 
erim@speedfactory.net. 

• MEDICAL EXPERT WITNESS: Two thousand 
medical malpractice expert witnesses. all spe
ciallies. flat rate referrals. Your satisfaction 
guaranteed. Or choose a pawerful case analysis 
by veteran MO specialists. IOI a low flat fee. 
Contact Med-Mal EXPERTS. Inc. 
WVIW.medma/EXPERTS.com, (888} 521-3601. 

• SECURITY EXPERT: Acts of violence: security 
negligence and premises liability litigation, rape. 
assaul, robbery. murder, kidnapping, workplace 
violence. Extensivs notice and foreseeability 
expe,ience in case analysis review. ref)OflS. 

courtroom and deposition testimony. Premises 
liability notice and foreseeability; apartments. 
bars, last food, malls. motels. parking lots. 
schools. special events. gua1ds-cont1act vs. pro· 
prietary supervision-management. use of force 
pe, private security-police. Security negligence 
notice and foreseeability; policy, supervision, 
training, hiring, firing-retention-firing, security 
surveys, notice. foreseeability, quantitative, qua~ 
itative data collection and analysis, geographical 
profiling, conuact and proprietary security 

Rober ·t 

guards/off-duty police. Forme, police academy 
directOI, state violence unit director, state P.0.S.T. 
directOI (police officer standards and training). 
corpotate security director. and tenured full pro
fessor of security management. Trainer of CLE. 
security, real esrate, insurance. police. national. 
I\Jblished author. peer awards, board appoint
ments. 2002 Winter Olympits security evaluator. 
Creator of the "Predatory Pr~tion Matrix.· 
Board-certified professional ctiminologlst. securi
ty/police specialis, security/police forensics 
examiner, security trainer (DABfE. OABLEE. CHS-
111. CST. CSS. CPO. NAPS. IAPSCI. To discuss your 
case, contact John Lombardi, Ph.D .• MBA. at 
1800) 628-3496. For particulars go to www.securi
rynegligence.com. {Daphne. Fairhope. Mobile) 

• EXPERT TRANSLATION. INTERPRETATION: 
Member of the Alabama State Bar, over 20 
years' experience in spoken interpretation and 
written translation specialized in legal, techni
cal and commercial areas. Extensive interna
tional work and experience. Frol11/to English. 
French. Italian, Portuguese. Spanish. Phone 
1205} 746-0894. Web site: wwv1.expentransla
rions.net. 

• BRIEF WRITING ANO LEGAL RESEARCH: 
Former staff attorney for the Alabama Court of 
Civil Appeals provides legal research. prepara
tion of motions, legal memoranda and briefs on 
any legal issue. Contact Bert Allen at (205) 941 • 
0356 or e-mail elbertsal/en@(l,hoo.com. 

E. Perry 
Mechan ical Engineer 

Expert Witness 
• BSME Nonvic h Univers ity •MSME Lehigh University 
• Adjw1ct Profe ssor at UAB •O wner of 2 pat ents 

30 years of diversified experience as prob/en, so"·er al: 
• Po,ver Plan1s • Electric Furnaces 
• Iron & Steel mills • Cement & Lime Plants 
• Pulp & Paper niills • Industrial Const·ruclion Siles 

• ChCJn.icnl & PetrocheuLicaJ Plants 

Al. Prof. License No. 9078 
Telephone 205 985-0727 perr yrl022 @cs.com 

• ENGINEERING/CONSTRUCTION EXPERTS: 
Soils and foondations, strucrural. drainage. 
mechanical. roofing, electrical. process chemical, 
EIFS (stuooo), mold and mildew. HVAC for residen
tial housing. industrial and chemical facilities. 
pipelines. compressor stations. commercial build· 
ings, and port stJUctures. Blasting damage 
assessmenl Provide expert construction claims 
and dispute analysis. Provide computer animation 
of structural behavior under loads. Experienced 
testifying expens with litenses and credentials. 
PE licenses in AL. MS. LA. FL SC. Contact Hal K. 
Cain. Phone (251) 661-2605. E-mail: 
haJkcain@aoJ.com. Web site: www.hJ:cain.cam. 

• EXPERT BRIEF PREPARATION FOR 
ATTORNEYS: Need a quick appellate or trial 
brief? Win Johnson. stall attorney tor the chief 
justice's office for almost nine years. is avail
able to p,epare documents to both your specifi· 
cations and the requirements of the civil, ctimi
nal and appellate rules. Contact: johnson
we5@aol.com, win.johnson@desagency.com. 
334-462-3893. 334-270-8812, 334-365-1869. 

• RN/JO: Assistance with medical and pharmacy 
records for personal injury. workers· compensa
tion and other medically related cases. For more 
information. contact M. Watkins at (205) 799-
2326 or bsn_m_jd@normail.com. 

• MEDIATION: Birmingham area mediators with 
extensive experience in personal injury. complex 
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Classifieds 

Continued from page 433 

htigatlon, insurance, medical issues. and 
employmeni litigation are now available 10 

serve auomeys in need of mediators in norlh 
and ce,mal Alabama. for addiuonal Informa
tion, contact us at (205) 870-5704. E-mail 
JHMcFemn@tJellsourh.net. 

• SPANISH INTERPRETERS & 
TRANSLATORS(TM): Fifteen+ Yl!ars ol experi
ence in providing interpreter and translator serv
ices frO<TVto Spanish and English. We inte,pret 
for counrooms. at depositions and other fields. 
We iranslate contracts, etc. We are members ol 
several professional organlzarions. are available 
for travel and are bonded and insured. Visit our 
Web site http://wNw.$()8nishinterf)(et8fS.biz. or 
call [2051923-7740 for lnfomiation. 

For Sale or Lease 
• FIVE POINTS SOUTH LAW OFFICE: Offices 

available at 1117 22nd Sttee~ South, All ancil
lary services as 11!captiomsi confe,ence room. 
telephone w/ voice marl, fax machine, copier, 
netwOlked hi-speed DSL Internet connection, 
and free parking i~ luded Offices are provided 
at one flat rale starting at $575. No set-up 
charges. ·v,rtual" offices available. Call TO!O 
Ploufl, esq .. at 12051939·0000. 

Positions 
Wanted/Offered 
• PARTNERSHIPS AVAILABLE: Established 

Tallahassee fabo, and employment law firm 
expanding to Washington. DC. Virginia. Nonll 
Carolina. South Carolina. Georgia. and 
Alabama. Unique opportunity for selected solos 
and small boutique firms located in or near cap
ital cities. PaMe,s and shareholders must have 
a profitable book of compatible business and 
an established olfice. Minimum partnership 
lnvestme<1t based upon your firm's size and 
expectations. Fax proposals to "Managing 
Partller" at [8501385-8414. 

• PLAINTIFFS ATTORNEY WANTED: Att as 
lead co-counsel In personal injury cases on a 
regular basis rn Alabama Please fax uial experi
ence/curriculum vitae to COC at 1866) 849-0719. 

• SUBROGATION ATTORNEYS NEEDED: 
National in.sumnce company seeks local subro
gation attorneys. Respond to United Subrogation 
Services. 980 N. Michigan Avenue 11400, 
Qiicago 60011. • 
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www.AmericanLegalSearch.com 

Birmi11glu11n 
Nationwide 

Richard G. Brock, Esq. 
richard@americanlegalsenrch.corn 

(205) 930-9811 
(800) 930-9128 

Brannon Ford , Esq. 
brannon@americanlegalsearch.com 

Atlanta Birmingham Memphis Miami 
Nashville Tampa New York Los Angeles 

Support Search 
• Paralega ls 

• Legal Secretarie s 

• Legal Assistants 

www.ApexLegalSupport.com 

Birmingham 
Nationwide 

(205) 337-1001 
(800) 930-9/28 

Ja son Peevy, Esq. 
jason@npexlcgalsuppon.com 



Your clients oion't retain 
'just an;g_attorne;9" 
to represent their legal 
interests. 

Don't retain 
'just an~valuation firm" 
to aovise ano assist ~ou. 

In court or out, business transactions or 
estate planning, you ~hould always be 
armed with a reliablP business valuation 
for your dienl 

For swift response and Stficl adherence to 
the profession~ highest standards, rely on 
Dixon Hughes' Business Valuation and 
Litigation Services Te,1m. 

We are a nationally recognized 
dCCounLing, valuation ,1nd consuhing firm 
with the strongest credentialed 
professionals in Aldbama 



WestlaW- StatutesPlus -
S1a1U1eSP1u5 now olt~ PastSlat l.oc.all>r"' " '°) "'CdlUISLlnt!y v,e\N )'OU< S1a1Ute 

exactly as It ~mted an• par!JCUlarda:e. Thal 111l._ you c.,r 11 • f,nd, 1....ty. ,e,JCf and 
titefP(l't natut,., wiw amazing effioency. and be even more confident 1hat )'QUI rese••th 
is histoncally •Ccurate und complete by elimlna\"19 the n('('(i to locate and reconstruct 
h1Stonc;al ,t~tutocy lext 
• P~ tSt•t l.0<4to, b, .w~llllble W'I ,~,~ 1urbcf.CllOfD for-200'1 

Skip the statutes msearth maze and go with the amazing Westlaw Statule!Plus. 

E•peoe,'°' It ycur,,,HI v..,, west.thomson.com 0t Cilll 1-800-762-Sln today 

Differences that matter . 
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W EST 

you crud.al rnne 
legislatiw hi<torlfl 
In ad<fitlon to our 
COhiplll'heil.Si'.'e. (tdt,11 

legi!latM! h>sto,y lnfO< 

malion.~ .. -
recent Ck!'l,elop,ntf'nU, 

• • SUite 1t9illttNt! hblOty 
I!\ IIVAll.llblt In~ 
~rrsdia.ions for 2004 

West law 


