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Horton Mill Bridge

Harton Mill Bridge is located just off Highway 75 in Blount County, Alabama. Built in
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Black Warrior River. It is also one of three which still exist in Blount County, Alabama's

“Covered Bridge Capital” and home of the Covered Bridge Festival each year.
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No Joking Matter

(For Once)

ome people expect it. So, I'd like to
S be humorous-tell a joke or at least

demonstrate some wit. But | can’t
It's still too fresh-especially with
Hurricane Rita bearing down,' and
goodness knows what 1o follow.

"No jobs, no food. .. We advise people
that this city has been destroyed. It has
been completely destroyed.” Those were the
words of New Orleans Deputy Police Chief
Warren Riley on Monday after Hurricane
Katrina devastated this country’s Gulf
Coast.?

One of our nation's cities completely
destroyed. We've seen it in the movies
over and over again, but this is the first
time it has ever really happened.
Including the great fires near the turn of
the century in Chicago and San
Francisco. Including even 9-11.

One of the country's most storied,
maost beloved cities—gone. We will
rebuild, 'm sure, The last few days of
news, before this article went to press in
mid-September, have been very encour-
aging. For right now, though, New
Orleans is no maore. That is for sure.

Thinking about it that way helps me
put it in perspective. Seeing all the images
on the television day after day sort of
numbs you to the reality of the devasta-
tion. But thinking about that city that so
many of us loved, that so many of us have
visited, and then thinking about it "com-
pletely destroyed,” helps the grim reality
of this disaster really settle in on me.

We all have our own personal stories
and memories of New Orleans, Sandy and
I spent our honeymoon (and most of our

life savings) eating and drinking there
(Sandy handled the eating). Our son
Jacob was to be a junior (majoring in the
House of Blues) at Tulane this fall. (He's
suffering through the semester in a school
in London, the one in England. | hope |
et to go to England someday.) Before
Alabami split into the 11th Circuit, T was
lucky (or, given my customary result,
unlucky) enough 1o make oral arguments
before the Fifth Circuit there.

For the people who lived and worked
there, though, the damage is immeasurable,
They've lost much more than memories.

And, of course, the destruction was
cast well beyond the City of New
Orleans. Mississippi’s Guif Coast is
entirely wiped out, as well. Here at home
in Alabama, in Mobile and along our
own Gulf Coast still reeling from the
effects of lvan, there is more devastation.

Way too many lives have been lost.” And
for those who are still breathing, most
have lost everything they knew of
life~their jobs, their homes-for
many-their family and friends. 5o many
human lives and $125 billion worth of
damage.!

Think for a moment what it means to
lose your home. It is not just the roof
and the furniture. Family photos. Your
child’s high schoal diploma. Your pets.
The laughter that filled the halls. All the
memories. Your entire life.

Thinking about it that way helps me
understand the folks so desperate to cling
to some semblance of the life they knew.
Despite the urging of authorities, they stay
in that city, in their home—clinging to



something, anything, risking their lives
and their safety-because it is just too
much to comprehend that everything they
knew, everything they lived for, is gone.

We are only now beginning to realize
the true devastation this storm has
caused. It obviously hurt some more
than others, but its devastation spanned
race and class—Black, White, Hispanic,
rich, and poor. It destroyed homes and
lives and put nearly an entire city under-
water, [t destroyed the economy in New
Orleans and along the Gulf Coast.

Part of that economy, of course, included
the legal profession.

The New York Times reported that more
than a third of all the lawyers in Louisiana
have “lost their offices”™ The Chicago
Tribune estimated that half of the state’s
lawyers were displaced.® Many Mississippi
lawyers suffered the same fate,

And, it's more than just flooded offices,
soaked files and fried computers. 5o
many Louisiana and Mississippi lawyers
have lost what we all hold sacred: clients.

Just imagine. William Rittenberg, a
Mew Orleans lawyer, had supported his
practice by representing the New Orleans
teachers’ union. Now, there is no New
Orleans. There are no schools. There are
no teachers, so there is no union, no
client and no practice.”

For every law office flooded, lost or
destroyed, think how many clients are
affected. Whole case files destroyed, crucial
evidence lost. Even courts were not spared,
Records from state and federal courts have
been damaged or lost. The Chicago Tribune
reports that the storm’s aftermath threat-
ens to “disrupt cases ranging from an
assault charge against Michael Jackson to
the hundreds of suits filed against Merck
and Co. for its painkiller Viexs."

The area of the legal system most
severely impacted may be the criminal
justice arena. There are prisons and jails
all along the Gulf Coast, and inside those
prisons, there were prisoners, Where are
they now? What happens to them now?
We're full in Alabama,

And what about those who might not
be criminals at all? Lots of people sit in jail
before they are ever convicted of any

crime, "Of the 8,000 prisoners transferred
from flooded prisons, abaut 4,500 have
not had charges filed against them, or they
have a trial or an appeal pending.” The
Constitution, of course, guarantees all of
these people a right to a speedy trial, but
how does our Constitution hold up when
there are no courts, no judges?

They all have a right to counsel, but
what good does that right do when there
are no lawyers? The answer, at least for
the time being, is that it doesn't do those
folks much good at all.

Men and women of the Alabama State
Bar, that is where we come in. Katrina is
the worst natural disaster in our history.
But, at the same time, perhaps it is the
greatest call to service our nation has
seen since World War 11,

Qur profession is one of service, This is
our call. And, so far, we've responded.

And it’s inspiring-what we in Alabama
are doing for those who happened to

choose to live their lives somewhere a
hurricane came ashore. Maybe it took
our government too long to respond, but
since when do Americans wait on gov-
ernment to get things done? Many of you
may know Tara Middleton, a lawyer in
Tuscaloosa. She, like so many other
Alabama lawyers, didn't wait on FEMA;
she went into action the day after the
hurricane, helping sct up a shelter for
displaced citizens at the University
Recreation Center. She's helping collect
food, clothing and home furnishings—and
she's helping folks find jobs—so that they
can get their life back on track.

She set an example for the govern-
ment. And, so did many other lawyers
throughout Alabama. The Mobile Bar
Association, for example, is working
through its Volunteer Lawyers Program,
and independently of it, to provide both
legal services and mediation services to
Katrina's victims. The Calhoun County

SAVE THE DATE
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Bar Association is sending lawvers into a
shelter at Fi. McClelland to provide free
legal services, The Tuscaloosa County
Bar Association is turning out in great
numbers to provide services to victims in
a clinic wtmosphere, Students from the
University of Alabama School of Law
are helping. Other local bars have
responded similiarly.

The Young Lawyers’ Section of the
Alabama State Bar unfortunately is experi-
enced in providing legal services to disaster
victims, Christy Crow and Brent Irby are
leading an effort to do that-again. Legal
Services Alabama (LSA), under the overall
leadership of Melissa Pershing and the
disaster response leadership of Jimmy Frye
and Carl Salle, has begun a tremendous
effort 1o meet legal needs that will be
ongoing for years, Melissa is coordinating
the efforts of LSA with those of the
Alabama State Bar's Volunteer Lawyers
Program led by Linda Lund. Many of you

have signed up with the VLP specifically to
provide disaster-related legal services. And,
miany more of you need to do so—at
www.alabar.org. The Alabama Association
of Paralegals, which already has provided
wonderful humanitarian assistance to
lower Alabama, has volunteered to provide
paralegal services in conjunction with LSA
and the VLE

I've recently read an article thar said
the wealthy will have their lawyers to col-
lect their insurance, but asked, “What
about the poor?” And, 1, in turn, ask you,
who is going to help the poor collect a
few thousand dollars for the car left
behind? If children need medical atten-
tion, but their parents have lost Social
Security cards, birth certificates and
other information needed for Medicaid,
who is going to help them? | know the
kind, giving and compassionate spirit of
Alabama lawyers, So, in this state, 've no
doubt, We are.
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In addition to providing free legal serv-
ices on an ongoing basis, Alabama
lawyers have volunteered office space for
displaced lawyers from Louisiana and
Mississippi. As of mid-September, over
70 firms and lawyers had registered with
the ASE for this purpose. Numerous
Alabama lawyers have also offered living
space for the displaced,

Firms and lawyers have contributed
food, water, clothing and other supplies.
Beasley, Allen, Crow, Methvin, Portis &
Miles, for example, has undertaken the
tremendous project of providing, solicit-
ing, collecting, storing in its warchouse,
and distributing all manner of supplies to
evacuees residing in Montgomery.
Cunningham, Bounds, Yance, Crowder &
Brown in Mobile has adopted two cities,
Bayou La Batre, Alabama and Waveland,
Mississippi, and has sent, and is sending,
truckloads of food and supplies to these
areas.

And, Alabama lawyers have contributed
money, the universal gift certificate,
Although it may feel better (and, in some
instances, be better) to give water or food
or dothing, cash, admit it, is more versa-
tile. With universal gift certificates, one
need not guess at what victims need. And,
many of our big firms have come up big.
Lee Bradley and Douglas Arant (who
will be inducted soon into Alabama's
Lawyer Hall of Fame) would have been
proud of the firm they helped build.
Maynard, Cooper & Gale (1 included
“Gale” just because he's a pal) also has
been generous-and so, too, Sirote &
Permutt, and Burr & Forman, and Baker
Donelson, and Hand Arendall, and Balch
& Bingham, and Lightfoot, Franklin &
White ( White's also a pal) and others of
whom | am unaware (and who will be jus-
tifiably upset, okay, p_ _ sed, that | Giled
to mention them),

Medium- to small-sized firms have acted
like large firms. White Arnold has given a
ton. 5o have Beasley Allen, and
Cunningham Bounds and Wallace Jordan
and others. The same is true of lots of
small firms and solo lawyers. Birmingham
lawyers, for example, have contributed a
truckload through the Birmingham Bar



Association, Many, many lawyers have
given more than they can afford. You know
what, though? I'm not surprised. That’s the
way Alabama lawyers are. And, please
understand this clearly: every gift mat-
ters-no matter the size. In addition to the
dollars, it’s the caring that counts. So, if you
want to give, contributions can be made
through the Alabama Law Foundation or
the Alabama Civil Justice Foundation, or
in any other means you choose. "

In closing (mercifully, I'm sure you're
thinking), Katrina is a tragedy to be sure,
but it gives us an unprecedented opportu-
nity to serve others and to feel good about
ourselves and our profession. If you have
not yet been able to offer help-legal
help-of some kind, T ask you to do so. If
you have already done something, [ thank
you, and [ ask you to de more.

Katrina may have destroyed New
Orleans, and-I'm speculating-Rita proba-
bly has wreaked even more devastation,
but like any disaster or any attack, these
hurricanes could not, and did not, destroy
the spirit that has helped our country
endure and thrive. With everyone’s help,
we can-and will-survive and rebuild. M

Endnotes

This article went to press Seplember 22, 2005
Hurricana Rita has just reached Category 5 status,
and a full-scate evacuation of Galveston, Texas is
undepwvay

2. Depely chief: New Dvleans "a hazard, ™ CNN.com,
Sapt. 5, 2005, avaiable at www cnmcom’
2005180005 %atnna new orieans/,

3. Katring death toll cowld be fower than feared,
CBC.ca, Sept. B, 2008, available at
wwche ca/stonywarld/national 20050908
katring_deaths._overwewZ 0050808 htmi

e

Eileen Alt Powall, Katrina damages estimate upped
fo $1256, Sept, 8, 2005, svarlzble at

W al conynewsiashyhumicaney/indec ssiybase/
national-i 1T 1 262848475531 xmiEstonyisi=al_umcane,

5. Peter Applebome and Jonathan D, Glazer, A [egal
Svatern in Shamites, New York Times, Sept. 9, 2006,

. Charles Sheehan, Can Justice Be Done m the Midst
of @ Disaster?, Chicago Tribung, Sept. 9, 2005

1. Applebome, supra note 4. | wondar if Rittenbarg
catches as much grief for fonce) representing the
New Orleans teachers” union as | do in some quar-
tera for reprasenting the AEA

8. Seehan, supra note 5

9 Trib article

10, I you choose to donate through ALE checks can be
made payable and mailed to the Alabama Law
Foundation Katring Disaster Fund, PO, Box 671,
Maontgomery, AL, 36101, Credit card donations can
be made online &t wwwalfing.org/donationfom cfm,
If you chaase ACJE chacks shauld be written 10 the

ACJF Katrina Relief Fund and sant to B0, Box 1543,
Montgomery, AL, 36102,

Df eoursa, you can akways donate through the
Red Cross: wiww RecCross.ong, or other onganiza-
tions. But if you do donate through thasze ather
groups, please sand me &n e-mail 5o | can keep track
of what our bar members have done. 'm reachable
a1 Seqail@copaiandfranco.com

T‘l‘le most difficult pro}:blerns require the
most innovative responses. wen e o e priiens
S, 2 ponequae sy mekes all dwe difference. Misssapp Valley Tie responds. Wit in-depth knosdedge

to serve your bocial needs instantly. Strength to offer national resources and reserves mmediately,

Flesability to clumge with soser bosiness readily, Call s todis

1-HiHLE4 3 16X E, www.mviLcom
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Hurricane Katrina and
The Practice of Law

President Bobby Segall's message in lawyers can become licensed and practice
this issue highlights the overwhelming in other jurisdictions. Katrina's terrible
Woﬁl‘rwnhwhl:hlh:hgllm&s- unpuclhunndnlplmuﬂmﬂ:hcmng

i i e i : 1 by some jurisdic-

including our own, may no longer
‘t \ Muhammﬁrmy
| Experienced lawyers with unblemished
ecords are foreclosed by licensing restric-
ions from establishing practices in other
:r“T‘ ctions because of the delay of tak-
ing another bar examination.

Prior to Katrina, President Segall
“appointed a task force chamdl:y
Glennon Threatt of Birmin :

== study issues of reci
results have m

By Keith B. Norman

lawyers' home state from other jurisdic- rmnﬁmmmmm
" " - - - 3 - 3 -

o The ol ot e e
tices of Alabama, Mississippi and York, North Corolina, iorth Dakota, Otvio, Oidshoma,
Louisiana to consider adopting reciprocity Oregon, Pennsylvania, South Dakota, Tennessee,
riiles like G ts o thiat dikolaoad TM.%.WLWMM
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Lawyers Make Change.

)
You are an invaluable guide in helping

your clients develop and execute

charitable giving plans. Discuss

various giving options with your

clients. Explore the ways they can

support what is closest to them while

benefiting their financial situation at

the same time.

To learn more about your clients'
charitable giving options, ask your
local bar association about providing
the 2 hour CLE course “Change
Alabama with Giving Alternatives” or
contact your local community
foundation at www.cfalabama.org.

ALABAMA
GIVING

GIVING MAKES CHANGE

P.O. Box 530727 = Birmingham, AL 35253-0727 = phone 205.313.4830 « fax 205.879.4899 « alabamagiving.org




Important
Notices

418

NOVEMBER 21005

United States District Court, Northern District of

Alabama

In the Matter of the Reappointment of Harwell G. Davis, lIl as United States Magistrate Judge
The current term of the office of United States Magistrate Judge Harwell G. Davis, 111 at
Huntsville, Alabama is due to expire March 18, 2006, The U. 5, District Court is required by
law to establish a panel of citizens to consider the reappointment of the magistrate judge to

a new eight-year term.

The duties of a magistrate judge position include the following: Conducting most prelimi-
nary proceedings in criminal cases, such as initial appearances, bond and detention hear-
ings, and arraignments; the trial and disposition of misdemeanor cases; conducting various
pretrial matters and evidentiary proceedings on reference from the judges of the district
court, including civil discovery and other non-dispositive motions; conducting preliminary
reviews and making recommendations regarding the disposition of prisoner civil rights
complaints and habeas corpus petitions; and trial and disposition of civil cases upon con-
sent of the litigants,

Comments from members of the bar and the public are invited as to whether the incum-
bent magistrate judge should be recommended by the panel for reappointment by the court
and should be directed to:

Perry 1. Mathis, Clerk

UL 5 District Court

Northern District of Alabama
Room 140, 1729 5th Avenue North

Birmingham, Alabama 35203
Comments muist be received by December 31st, 2005,

United States District Court, Northern District of
Alabama

In the Matter of the Reappointment of John E. Ott as United States Magistrate Judge

The current term of the office of United States Magistrate Judge John E. Ott at
Birmingham, Alabama is due to expire April 5, 2006. The United States District Court is
required by law to establish a panel of citizens to consider the reappointment of the magis-
trate judge to a new eight-year term.

The duties of a magistrare judge position include the following: Conducting most prelimi-
nary proceedings in criminal cases, such as initial appearances, bond and detention hear-
ings, and arraignments; the trial and disposition of misdemeanor cases; conducting various
pretrial matters and evidentiary proceedings on reference from the judges of the district
court, including civil discovery and other non-dispositive motions; conducting preliminary
reviews and making recommendations regarding the disposition of prisoner civil rights
complaints and habeas corpus petitions; and trial and disposition of civil cases upon con-
sent of the litigants.

Comments from members of the bar and the public are invited as to whether the incum-
bent magistrate judge should be recommended by the panel for reappointment by the court
and should be directed to:

Perry D. Mathis, Clerk
UL S, District Court
Northern District of Alabama
Room 140, 1729 5th Avenue North
Birmingham, Alabama 35203
Comments must be recetved by December 3151, 2005, (Continued on page 420)
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Retirement Pro gram

jht ABA Members Retirement Program has been providing retirement plans, such as
401(k}, profit sharing and defined benefit plans to law firms for 40 vears. Whether you
operate a solo practice or a lange firm, the ABA Program can provide an elfective plan for
your firm. We provide firms with a full service solution that includes plan administrmation,
investment Mexibility and independent on-line investment advice from Financial Engines®,
These services are bundled 1ogether in a value package designed specifically for law firms.
Call one of our Plan Consultants today at (800) 826-8901 for a free evaluation and cost

comparison. Open the door and see the value inside.
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Important
N ot i ces Continued from page 418

Judicial Award of Merit

The Board of Bar Commissioners of the Alabama State Bar will receive nominations for
the state bar's Judicial Award of Merit through March 15th, 2006. Nominations should be
prepared and mailed to:

Keith B. Norman, secretary

Board of Bar Commissioners

Alabama State Bar

P.O. Box 671

Montgomery, AL 36101-0671

The Judicial Award of Merit was established in 1987. The award is not necessarily an
annual award. It must be presented to a judge who is not retired, whether state or federal
court, trial or appellate, who is determined to have contributed significantly to the adminis-
tration of justice in Alabama. The recipient is presented with a crystal gavel bearing the
state bar seal and the year of presentation.

MNominations are considered by a three-member commuittee appointed by the president of
the state bar, which then makes a recommendation to the board of bar commissioners with
respect to a nominee or whether the award should be presented in any given year.

Nominations should include a detailed biographical profile of the nominee and a narra-
tive outlining the significant contribution(s) the nominee has made to the administration of
justice, Nominations may be supported with letters of endorsement. |

- ; The software designed by
] - lawyers for lawyers
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child support and uncontested » Certicate of Divorca
divorce cases as easy as 1... 2... 3. » G547 Child Suppon Infanmatian Shisi
» G541 - Child i Dbaliggaty
1. Enter the Case Information * G542 - Ciuld ﬁn su.ﬂ.:.'
2. Print the Documents + C5-43- Child Suppon Notice of Compliance
= Cusiody AMdavi
3. File with the Court » Wige Withholding Ordar
: bl o palbmin g rEnAm A (sl g
Child Support in Alabama 2.0 creatos: Complaint Boe Divorce, Statement of Non-FAepresanied Pary, Answar anc
» C5-47 - Child Suppon Infoemation Shaet Walver of Delendani, Orsl Deposision, Testimony of Plaint®, Separatan
= CB-41 - Chikl Suppert Dbligations Agreamant. Visitalion Agroemant, and Dectae of Diverce
# C5-42 - Child Suppost Gudetnes " 2
» G543 - Child Supriont Notice ol Complanc Ready to save time and money”
= Cuntody Affidaag
g i Y Uncontested Divorce in Alabama 2.0....... 5595
+ Armarage Report Child Support in Alabama 2.0 ..................5195

Both products include our Rule 32 Child Support Calculalor fres!

334-244-2983 _ in¢ Ji. ==
BATTAGLIA LAW OFFICE #5 Camormtion  Dathan, Alabama =

NOVEMBER 2005



Hard Evidence
From
Hard Drives

Have you considered the possibility that you may find a smoking

gun inside a computer? Electronic evidence is an emerging area Phoa n ix
of discovery and rightly so because the majority of written corre- Data Incorporated
spondence today takes place in email, and all of today's legal 110110001010110
documents are prepared on a computer. In order to take advan- 000101011111001
tage of electronic evidence, an expert must be trained in the 00110011010100

110101010101700

proper methodology to ensure admissibility, must understand
data storage technology, and must be proficient in forensic soft-
ware. All these skills can be found in one place. . . . .

Computer Forensics | Data Recovery | Network Support

A Race Cannen Company m

Call 434.249.3282

email: info@PhoenixDataServices.com — online: www.PhoenixDataServices.com
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By Christy Crow
Jinks, Daniel & Crow PC
Union Springs

NOVEMBER 2005

“Bore You, Inspire You
and Invite You”

t is with great anticipation that I am

taking over as the president of the

Young Lawyers’ Section this year and
with great dread that | start my first arti-
cle as president. After reading Bobby
Segall's article in the last issue, | feel woe-
fully inadequate and know that nothing |
write will be as entertaining as what you
read on the “President’s Page” So... I'm
not even going to try to entertain you
but, instead, will bore you with statistics
and information while, I hope, inspire
you nonetheless to become more
involved with the YLS.

The YLS is the largest section of the
Alabama State Bar with over 3,600 mem-
bers (and almost 400 new admittees join-
ing this fall-Congratulations, New
Admittees!). The YLS is designed to be a
large part of the service arm of the bar. 1
guess the thought is that young lawyers
have more energy and willingness to serve
than some of our older counterparts.
While I don't know if that is always true,
during my tenure as president, [ want to
make sure every young lawyer in the state
has an opportunity to become active in
the YLS and to volunteer on one or more
of our subcommittees. To that end, by
now, every young lawyer should have
received a brochure that describes our
various committees with information on
how you can become more involved.

In case you didn't get the brochure (or
threw it away but now really feel com-
pelled to get involved), here is a brief
description of the committees, along
with the members of the YLS Executive
Committee who are heading them up:

Sandestin CLE-Help organize and
host the annual CLE seminar in
Sandestin.

Chair: Tucker Yance, Mobile

Co-Chair: Craig Martin, Mobile

Iron Bowl CLE—Help organize and
host the annual CLE seminar that takes
place on the Friday prior to the
Auburn/Alabama game,

Chair: fint Terrell, Birmingham

Co-Chair: Michael Clemmer,
Birmingham

Admissions Ceremony-Help organize
one of the most important events in any
new lawyer's life.

Chair: George Parker, Montgomery

Co-Chair: Valerie Russell, Tuskeger

Diversity in the Law (including
Minority Pre-Law Conference)-Increase
diversity in the law and encourage youth
around the state in legal-related profes-
sions,

Chair; Kimberly Ward, Montgomery

Co-Chair: Bob Battle, Birmingham

FEMA-Provide legal representation or
advice in the event a disaster occurs in
Alabama, giving members an excellent
opportunity to donate time to people in
the community who are in need.

Chair: Brent Irby, Birmingham

Co-Chair: Charles Fleming,
Birmingham

ABA/Affiliate Outreach—Help organ-
ize young lawyer sections across the state,

Chair: Clay Lanham, Mobile

Co-Chair: Anna Katherine Bowman,
Birmingham

Web site/Publicity/Publications-Keep
other young lawyers and the public aware
of our activities and how the YLS can be
of service.

Chatr: Matt Stephens, Birmingham

Co-Chair: Page Banks, Huntsville

Long-Range Planning-Help deter-
mine the future of the YLS.



Chair: Christy Crow, Union Springs

Co-Chairs: Roman Shaul, Monigomery,
and Bryan Cigelske, Mobile

Community Service Projects—
Organize volunteers to provide commu-
nity service.

Chair; Bob Battle, Birmingham

Co-Chair; Brannon Buck, Birmingham

Special Grants—I[dentify law-related
projects that need funding and help find
funding for them.

Chair: Norman Stockman, Mobile

Co-Chair; Shay Lawson, Tuscalposa

Law School Relations—Introduce the
YLS to third-year law students.

Chair: Andrew Nix, Birmingham

Co-Chair: Shane Seaborn, Clayton

A Lawyer in Every Classroom—
Organize volunteer lawyers to go to
schools when requested by the teachers.

Chair: Mitesh Shah, Birmingham

Co-Chair: Robert Bailey, Huntsville

The YLS officers this

year are:

Christy Crow, Union Springs, president
Roman Shaul, Montgomery, president-
elect

Bryan Cigelske, Mobile, secretary

George Parker, Montgomery, treasurer
Brannon Buck, Birmingham, past president

If you're interested in volunteering,
contact one of the committee chairs or
one of the officers and we'll get you
headed in the right direction.

We are members of a noble profession.
Service to each other and to the public is,
and always should be, one of the hall-
marks of our profession. There are
needs in our profession and in our com-
munities that we, as young lawyers, are
uniquely situated to meet, but often we
either don't know how to get involved or
simply don't take the time. This is your
opportunity to change that trend and to
make a difference. This year, please help
make the YLS the most active section of
the bar, not just the largest. =

AMERICAN
(e AL @) search

Where Lawyers Look for Lawyers

Attorney Search

* Permanent Placement
* Temporary Placement

« Firm Mergers & Acquisitions

www.AmericanLegalSearch.com

Birmingham (205) 930-9811
Nationwide (800) 930-9128

Richard G. Brock, Esq. Brannon Ford, Esq.

richardi@americanlegalsearch.com  brannon{@americanlegalsearch.com

Atlanta Birmingham
Nashville Tampa

Memphis Miami
New York Los Angeles

LEGAL SUPPORT

"Natignwide Legal Suppori™

Support Search

» Paralegals
= Legal Secretaries

» Legal Assistants

www.ApexLegalSupport.com

Birmingham (205) 337-1001
Nationwide  (800) 930-9]128

Jason Peevy, Esq.
jasonf@apexlegalsupport.com

Atlanta Birmingham
Mashville Tampa

Memphis Miami
New York  Los Angeles
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APPELLATE MEDIATION:

Comments from the Mediation Office on

Confidentiality
and Sanctions

[n case you have not heard, susama:

Supreme Court and Court of Civil Appeals have a new program, the
Appellate Mediation Program. It has been in effect since January 2004;
consequently, we now have over a year and a half's worth of experi-
ence. This article will share some of that experience and discuss the
confidential aspect of the mediation program and the possibility of
couri-imposed sanctions for failure to comply with the Appellate
Mediation Rules and with orders of the Mediation Office.

The success rate for the mediation program has been phenomenal,
with settlements in each court of more than 53 percent of those cases
referred 1o appellate mediation. As of September 6, 2005, the total
number of cases disposed by mediation settlement since the beginning
of the program is 148 in the supreme court and 133 in the court of
civil appeals. Appellate mediation, if ordered, is mandatory; settle-
ment, however, is not,

Appeals are referred to mediation on a case-by-case basis. In most
appeals filed with the two courts, the attorneys are asked to file a
screening form and a confidential statement with the mediation office.
The screening form provides necessary data; the confidential state-
mient gives the attorneys’ insights on whether mediation might be pos-
sible in the case. The confidential statement is not served on opposing
counsel; consequently, this is the form on which to state plainly and
without reservation if you think mediation has any hope of success
and whether you want it. The confidential statement is seen only by
the staff of the mediation office and, if requested, by the mediator if
the cause is referred to mediation. No judges on the courts or their
staffs see the confidential statement. So, please, do not check the box
indicating you think the case is "appropriate” for mediation just 1o
win the favor of the court. The court never sees it. Also, please do
maore than just check the boxes indicating whether you think the case
is appropriate for mediation or not. Give the mediation office some
real information as to why you feel the case merits mediation,

[ THEALABAMA LAWYER JEED




The mediation ofhce refers cases to
mediation based on the type of case and
the comments of counsel on the confi-
dential statement, but indicating on the
confidential statement that you do not
think the appeal is appropriate for medi-
ation does not mean it will not be
referred. Based on a vear and a half’s
experience, the program administrators
will ultimately decide whether to refer a
case after considering your comments,
While some attorneys have indicated dis-
pleasure with being ordered to media-
tion, stating in their evaluations that the
mediation office “should not order medi-
ation if none of the parties ask for it” and
“I suggest not sending cases to mediation
unless the parties agree to mediate,” it
should be known that even if one party
tells another that he or she did not want
médiation, that may not necessarnily be
the case, Secondly, the history of our pro-
gram has shown agreement to mediate by
both parties does not necessarily indicate
the case will successfully mediate, nor
does a negative response from one or

both sides mean a case will not mediate.
For instance, of the supreme court cases
that did not successfully mediate, the
parties in 36 percent of those cases had
both indicated they thought the case
appropriate for mediation. Of the cases
that settled, at least one party in 54 per-
cent of those cases indicated they were
not amenable to mediation,

Key to the success of the mediation
program is the understanding by bath
appellate courts participating in the pro-
gram that confidentinlity is essential. The
mediation office, while housed in the
supreme court clerk’s office, functions as
a separate office. It has its own docketing,
file maintenance and e-mail systems.
Both appellate courts respect the fact that
the program is separate and that all mat-
ters are confidential.

Although the mediation program is
separate, it is a court-approved program;
therefore, any order issued from the medi-
ation office is an order of the court in
which that appeal is pending. The
supreme court and the court of civil

Foshee & Turner Legalink

Proud to support the Alabama legal
community for over 30 years with

the very best reporters

in the business

» 80+ experienced court reporters working
across the state of Alabama

» Easy one-call scheduling for depositions
anywhere in the country

» Complete in-house video and trial capabilities

/P LEGALINK

A WORDWAVE COMPANY

» Transcripts delivered with
scanned and linked exhibits

» DepoPoints! Our incentive
program that allows you to earn
points for every deposition and
redeem them for cash or gift
certificates

» Online access to all of your
transcripts and exhibits at no
additional charge

Foshee & Turner Legalink
1933 Richard Arrington Jr Blvd S
Birmingham, AL 35209

appeals have made it clear sanctions will
be imposed if attorneys and/or parties fail
to attend mediation sessions or otherwise
delay the mediation process in violation of
Rule 5{f), Alabama Rules of Appellate
Mediation. Although the administrators
and the executive director of the media-
tion program do not have the avthority to
impose sanctions, they can and will rec-
ommend sanctions pursuant to Rule 5(1)
if they are of the opinion that the Rules of
Appellare Mediation have been violated.
Any participant in the mediation process
may ask for sanctions. At the time this arti-
cle went to press, a motion for sanctions
was pending in the supreme court, alleging
that a party failed to attend or otherwise be
“available” for a mediation session, thus
hindering the mediation. You may ask, “1f a
motion for sanctions is filed, how can con-
fidentiality be maintained?”™ The courts
have instituted a procedure for addressing
such motions. If the motion is filed in one
of the derk’s offices, the motion is not
entered on the court’s docket, but is imme-
diately forwarded to the mediation office. A

(800) 888-3376
(205) 251-4200
www.legalink.com

J
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response can be filed. The motion and
response, if any, will not be presented to the
court until after the merits of the appeal are
decided or, if an application for rehearing is
filed, after the application is ruled upon. At
that time, the mediation office will trans-
mit the motion to the court for considera-
tion. By using this procedure, any miscon-
duct or alleged misconduct on the part of a
party and/or counsel will not affect the
decision on the merits,

Before the administrators of the
mediation office seck sanctions, the
attorney will receive a notice that his
or her failure to do some act, i.e., file
documents, report on the status of the
mediation, etc., may result in sanc-
tions. If the attorney continues 1o
ignore the court order, sanctions
may be sought by the mediation
office after the appeal is decided.

This article lets attorneys know
that the Appellate Mediation
Program is important to the supreme
court and the court of civil appeals,
and that the courts will, if necessary,
impose sanctions in the appropriate
case. As stated earlier, the program
has proven a phenomenal success,
The success is attributable to the
enthusiastic response of appellate
counsel and the incredible work done by
the mediators. Here are some of the com-
ments by mediators, attorneys and parties:

Mediator: “There was a com-

panion case for workers’ com-
pensation pending in circuit
court. This companion case was
also settled during the appellate
mediation.”

Mediator: “Appeal of a non-
jury judgment. Although we did
not settle, | believe the parties
may settle before briefs are due.
Mediation put them in a posi-
tion to do that.”

Mediator: “Tough case to
mediate, but it was enjoyable.”

Attorney: “This was my first
appellate mediation—very favor-
able experience.”

Attorney: “Very surprised at
the resolution. The client was
pleased.”

Attorney: “The process was
instructive and useful because it

provided insight as to the moti-
vation of both parties and what
led us to this state of legal
proceedings.”

Attorney: “Very pleased!
Gives the parties an opportunity
to resolve the case when other-
wise that opportunity may not
have existed.”

Party: "“This was a very good
process. It got us to the point
that this case will be resolved in
the near future.”

—C"

Party: "Fantastic.”

Party: “Very satisfied with the
process and the mediator.”

Party: “It was successful. I think
better than pre-trial mediation.”

Party: “1 appreciate [media-
tor's| effort to make a very sen-
sitive and difficult process work
as well as she did. If all media-
tors are like her, | can see how so
many cases are settled.”

Party: The mediator “was
very professional and
made everything easy
for me and my wife to
understand as far as
how things go.”

For information on Alabama's
appellate mediation program,
contact the Mediation Office at
(334) 3539797 or
mediation@appellate.state.al us.
Information about the program
can be found on the Alabama
Judicial System’s Web site at
www judicial state.al us. You
may also contact Lynn
DeVaughn, the program’s executive

director, at (334) 353-9797; Rebecca Oates,
administrator for the court of civil appeals,
at (334) 242-4087; or Celeste Sabel,
administrator for the Supreme Court of
Alabama, at (334) 242-4866, |

Celeste W. Sabel

Carlogte W. Sabel s a senior
st itorney ond appalata
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of Mandell & Biwd i Momigomany, pre 1o painmg The
wupremne cowil glerk’s uffics legal o1afi n 1388 She is 2
masmber of thir Alsbama Staie Bar and the Amesican
Bar Asscciation, Courci of Appsilate Stif Atiomeys
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' The Face of
Title IX:

Post-Jackson v. Birmingham
Board of Education
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BY KENNETH L. THOMAS AND RAMADANAH M. SA

IIl d 5—4 dEClSiOH, the United States Supreme

Court effectively broadened the scope of Title IX litigation to
include claims of retaliation in the case of Jackson v. Binmingham
Board of Education, No. 02-1672, 544 US. ___, 125 8. Ct. 1497, 161
L. Ed. 2d 361 (2005). This decision, although beneficial to some,
has been seen as another example of a legislating judiciary.

Roderick Jackson (“Jackson”) was employed as a teacher and a
coach of a girls” high school basketball team in the Birmingham,
Alabama public school system. Jackson complained about the ath-
letic program as it pertained to his team. When Jackson experi-
enced changes in his job assignments with the school, he immedi-
ately attributed it to retaliation against him for making the com-
plaints about the basketball team.

Jackson filed suit against the Birmingham Board of Education (“the
Board") alleging retaliation under the Title IX statute. The board
mowed to dismiss Jackson's complaint, The district court granted the
dismissal, and Jackson's series of appeals ensued from there.

It should be noted that none of the court opinions produced
from Jackson's lawsuit addressed the merits of his claims. From the
district court to the Supreme Court, all opinions addressed the
issue of whether Jackson, a male coach, can sue for retaliation
based upon the Title IX rights of female basketball players.

It is also interesting to note that prior to the Supreme Court
decision, the United States District Court for the Northern District
of Alabama and the United States Court of Appeals for the
Eleventh Circuit both ruled in favor of the board and held that
Title IX does not create a private cause of action for a male teacher
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to claim retaliation under Title IX. See Jackson v. Birmingham
Board of Education, 309 E3d 1333 (11th Cir. 2002); fackson v.
Birmingham Board of Education, No, CV-01-TMP-1866-5 (NI,
Ala, 2002). The Supreme Court, however, deviated from this
judicial history to create a rule that has opened an entirely new
aspect of Title IX litigation.

Background on Title IX

Title IX is a 30-year-old statute codified at 20 US.C. 1681, er.
seqq. Title IX specifically states that "no person in the United
States shall, on the basis of sex, be excluded from participation
in, be denied the benefits of, or be subjected to discrimination
uncler any education program or activity receiving federal
financial assistance.”

All agencies receiving financial assistance from the federal
government must adhere to Title IX's prohibition of gender dis-
crimination. The receipt of grants, the use of federal land, as
well as the receipt of federal financial aid given directly to the
student, are all examples of federal financial assistance. United
States Department of Justice, Civil Rights Division, Title IX
Legal Munual {2001). School boards and universities are not the
only agencies that receive assistance from the Department of
Education, but private schools, libraries, museums and rehabili-
tation programs are also common recipients of Department of
Education funding, and they also must abide by Title IX.
United States Department of Education, Office of Civil Rights,
Title IX and Sex Discrimination (1998). Furthermore, the prohi-
bition against discrimination is not limited solely to discrimi-
nation within the traditional classroom setting, but it also
applies to an agency's recruitment, athletics, counseling and
housing practices. Title IX and Sex Discrimination.

Title IX is enforced by the Department of Education’s Office
for Civil Rights, As the enforcing agency, the Department of
Education has been responsible for the primary regulations
regarding Title IX compliance. The departments of Justice,
Agriculture and Energy have also promulgated regulations for
the enforcement of Title IX. Title IX Legal Manual.

Title IX cases often rely on cases analyzing Title V1 and/or
Section 504 of the Rehabilitation Act. Title V1 prohibits any recip-
ient of federal funds from discriminating on the basis of race,
color or pational origin. Section 504 prohibits any recipient of
federal funds from discriminating on the basis of disability.
Congress used Title VI as a model to create Title 1X and Section
504, Tirle IX Legal Manual, In Alexander v. Choare, 468 U.5. 287,
294, 105 5, Cr. 712, 716, 83 L. Ed. 2d 661 (1985), the United States
Supreme Court stated that *[b|ecause Title IX, Section 504 and
Title V1 all contain parallel language, the same analytic framework
should generally apply in cases under all three statutes”

Since the Supreme Court’s decision in Cannon v, University of
Chicago, 441 U, 677,99 S, C1. 1946, 60 L. Ed, 560 (1979), holding
that individuals have a private cause of action under Title IX, liti-
gation under this statute has most commonly centered on equality
in female and male athletic programs. More recently, Title IX liti-
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gation has also included claims of sexual harassment and hostile
environment within an educational setting. Whether Title IX cre-
ated a private cause of action for retaliation was a question of first
impression for the United States Supreme Court in Jackson.

Decisions of the Lower

Courts

The United States District Court for
The Northern District of Alabama
Opinion

The United States District Court for the Northern District of
Alabama was the first court to render an opinion in the fackson
cases. The court held that not only was there no private cause
of action for retaliation under Title IX, but also that Jackson
had no standing 10 assert the Title IX claims of the girls’ basket-
ball team. Jackson v, Birmingham Board of Education, No. CV-
D1-TMP-1866-S (N.D. Ala. 2002). The court stated that "the
‘persons’ being subjected to the illegal discrimination are the
female members of the basketball team, not the coach; it is they
who are being ‘denied the benefits of” the educational activity of
competitive basketball.” Jackson, No. CV-01-TMP-1866-5.

As for Jackson's Title IX retaliation claim, the court held that
the decision in Holt v, Lewis, 955 F.Supp. 1385 (N.D. Ala. 1995)
(holding that Title IN does not create a private cause of action
for retaliation), aff'd, 109 E3d 771 (11th Cir. 1997) ( TABLE,
No. 96-6046), cert. denied, 522 U5, 817, 118 5. Ct. 67, 139 L. Ed.
2d 29 (1997), dictated that Jackson's claim be dismissed,
Jackson, No. CV-01-TMP-1866-S (N.D. Ala. 2002). Jacksoen, No.
CV-01-TMP-1866-5.

Jackson appealed to the United States Court of Appeals for
the Eleventh Circuit.

The Eleventh Circuit Affirmation

The Eleventh Circuit based its reasoning upon the holding in
Alexander v. Sandoval, 532 US. 275 (2001). The Court stated
that Sandoval was governing in its decision because it clarified
the judicial analysis for determining whether to imply a private
right of action from a statute; it resolved a claim under Title VI
which serves as a model to Title IX; and the plaintiffs, like
Jackson, relied upon regulation as the premise for implying a
private right of action. Jackson v. Birmingham Board of
Education, 305 F3d 1333, 1338-39 (11th Gir. 2002).

According to the Court, Sandeval, which relied upon Cannon
. Univ. of Chicago, 441 U.S, 677, 688-89 (1979}, requires that it
analyze whether a private right of action can be implied solely
from the text of the statute. The court concluded that the text
of the statute was totally devoid of any language that would
imply a private cause of action for retaliation, especially a pri-
vate cause of action for a person who is not a “direct victim of



gender discrimination.” Juckson, 309 F3d at 1344. The Court
stated that its task is “to interpret what Congress actually said,
not to guess from congressional silence what it might have
meant. The absence of any mention of retaliation in Title IX
therefore weighs powerfully against a finding that Congress
intended Title IX to reach retaliatory discharge.” Id. at 1344-45,

When looking to the Department of Education’s promulgat-
ed rule for Title 1X, 34 C.ER. § 100.7(e), the Court’s conclusion
did not vary, The Court stated that the regulation does protect
individuals retaliated against for making a complaint and testi-
fying or participating in an investigation or hearing regarding a
complaint. Jackson, 309 F.3d at 1346. However, the Court stated
that this regulation cannot create rights that Congress did not
intend to create. Therefore, Jackson could not rely upon this
regulation to create a private cause of action for retaliation
under Title IX. Jacksom, 309 F.3d at 1346.

Further, the Court held that even if a prohibition against
retaliation is implied with Title IX, Jackson still would not pre-
vail. Id. at 1346-47. The Court reasoned that Title IX prohibits
gender discrimination against a protected group of victims.
Jackson clearly was not in that protected class. The Court stated
that there was no evidence that Title IX meant to protect any-
one other than the direct vietims of discrimination. [d,

The Eleventh Circuit affirmed the decision of the district court,
and Jackson appealed to the United States Supreme Court.

Jackson’s Appeal

With representation from the National Women's Law Center,
Jackson argued that Title IX's prohibition against discrimina-
tion on the basis of sex encompasses a prohibition on retalia-
tion against an individual who complains about the discrimina-
tion. As the basis of his argument, Jackson cited to Sullivan v
Lirtle Hunting Park, [ne., 396 118, 229 (1969). Petitioner’s Brief
(“Pet. Briel™), p. 14. In Sullivan, the Court held that a white
member of a community park who was expelled for assigning
his shares to a black man had standing to sue to establish the
rights of the black man under § 1982. According to Jackson, the
decision in Sullivan established that broad bans on discrimina-
tion include retaliation, Pet. Brief, pp. 13-14.

Jackson also argued that the failure to include retaliation as
prohibited conduct under Title IX would discourage victims
from bringing Title IX complaints to the forefront. Pet. Brief, p.
22. Jackson relied upon the regulations promulgated pursuant
to Title V1, 40 Fed. Reg. 24,128, 24,136, 24,144 (1975) as evi-
dence of the statute’s inclusion of retaliation. Pet. Brief, p. 27
The regulations state that “intimidatory or retaliatory acts are
prohibited” by Title V1.

Jackson asserted that the court of appeals” reliance upon
Sandoval was incorrect. The plaintiffs in Sandoval were basing their
lawsuit upon disparate impact discrimination created by the regu-
lations of Title V1 when Title V1 itself only provided for claims of
intentional discrimination, Here, according to Jackson, Title IX, as
well as its regulations, prohibits retaliation. Pet. Brief, p. 33,
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Also, Jackson took issue with the court of appeals’ assessment
that Jackson could not sue under Title IX because he was not a
direct victim. Jackson proffered the view that one cannot distin-
guish between direct and indirect victims in Title IX and still
uphold the protections against sex discrimmation provided for
by the statute.

The Board’s Response

The board attacked Jackson's reliance upon Sullivan by not-
ing that this case was decided after Congress enacted Title VI,
and, therefore, could not create a private cause of action for
retaliation pursuant to Title VI or its progeny, Title IX.
Respondent’s Brief ("Resp. Brief™), pp. 15-16.

Furthermore, the board argued that there is a clear difference
between discrimination and retaliation, particularly when the
complainer’s accusations of retaliation are not based upon his
sex. Resp. Brief, p. 34. This difference makes Jackson an indirect

victim of discrimination for which there is no protection under
Tithe IX. Resp. Brief, p. 35.

Most importantly, the board argued that the plain language
of Title IX does not mention retaliastion. Resp. Brief, p. 17, The
prohibition on retaliation is found only in the regulations
promulgated pursuant to Title V1. Holding thar Title IX creates
a private cause of action for retaliation would result in an
impermissible extension of the statute, Resp, Brief, p. 17. For
example, the board noted that Congress created an express pro-
hibition against retaliation in Title V1I; therefore, if Congress
wanted Title IX to prohibit retaliation, it would have done so
expressly in the statute. Resp. Brief, p. 21. Delving further into
the Separation of Powers Doctrine, the board argued that the
Court should not imply a private cause of action for retaliation
because “if Title IX is to be amended 10 include such a claim for
retaliation, Congress is the proper branch to cause such to
occur.” Resp. Brief, p. 12

Furthermore, the board stated that Title 1X was enacted pur-
suant the Spending Clause. When Spending Clause legislation

el a———t

—

Secur llws Capltal Cm‘pm ation

C v L vy i
-WF
“Taking the Right Steps
Towards Mdklng_,

Your Investments Work”

MUNICIPAL & FURLIC FINANCE
* Vinanclal Advisery
* Underwiritimg

PRIVATE CLIENT SERVICES

* Personal & Hushims
Finmmcial Manning

= Estair Mlanning

INSTITUTIONAL NROKERAGE STRUCTURED SETTLEMENTS
 Gepuites (Large, Mid & Seuall Caps) = Persoual Infory
o Fhamd [nwnme | Curpasrasi, = Wrongful Death

E i = Warkers Compenwtion
Tamernaments, Agerces, Mhanis & Serm) = Musfical 'n[.l.lp.irxl.i'r
= Eavironmental Claima

Investimend and lnsurance Products offered through our fiem
Inchade, bat are not lmited to Stocks, Bonds, Motual Punds,
Anmuities, REITs, Ulls, SEPs, SIMPLEs, 401(k)s, 403{bis, Proli
Sharing, IRAs (Rollovers, Traditional & ROTH), Variable Lk,
Universal Lite, Long Term Care & Disshility Insuranos,

SECURITIES CAPITAL CORPORATION
20I7 First Avenui North . Solie 500 . Birmdngham, AL 35300
Oy (205) T-TI00 . Fax: (205) 307-TH77 . Emadl s tescug ) Spredigymt

Momber NAST/MSRE/SIDC

NOVEMBER 2005

“I've got to trust my wife, my doctors
and my accountant, and I trust

BKR Borland Benefield o give me
the proper information so | can make
my business decisions,”

= Alex Kontos
President
Kontos Kreations

spBorland
I_IuBeneﬁeld

2100 Southbridge Parkway = Birmingham
205 802 7212

Sun Trust Bullding = Florence
256 767 3555

www,borlandepa.com




prohibits particular conduct, it "must do so unambiguously.”
Resp. Brief, p. 24-25. Therefore, the board must have actual
notice that it could be liable for retaliation at the time that it
accepted federal funds. According to the board, no such notice
existed by the plain language of the statute, and the
Department of Education’s regulations could not serve as
notice either,

As for Jackson's contention with the Eleventh Circuit’s
reliance upon Sandoval, the board stated that the Eleventh
Circuit's holding thut neither the text nor structure of Title IX
allows for a private cause of action for retaliation under Title IX
has been followed by various district and circuit courts, with
the exception of the Fourth Circuit which clearly ignored prece-
dent.

During oral argument, the board, represented by Alabama
attorney Kenneth L. Thomas, reiterated to the Court that less
than ten years ago it denied certiorari in the case of Holt v.
Lewis which held that “an implied private right of action was
not cognizable under Title IX, and that the regulation was not a
basis to follow it" Oral Argument Transcript, p. 38. Holr,
according to counsel, was the guideline by which the board had
been following throughout the past years,

The Supreme Court
Weighs In

The Majority

Justice O'Connor, in what turned out to be her last opimon
on the Court, wrote for the majority (justices Stevens, Souter,
Ginshurg and Breyer) and outlined four reasons for allowing a
private cause for retaliation under Title IX.

First, the Court stated that retaliation is “discrimination” for
the purposes of Title IX because it is an intentional act and the
complainant suffers differential treatment. When addressing
Title 1X's failure to expressly include retaliation us a prohibited
form of discrimination, the Court stated that Title IX cases rely
on the “broad language” of the statute to define discrimination,
Jackson v, Birmingham Board of Education, 544 US. __, __,
125 8. CL. 1497, 1505, 161 1. Bd. 2d 361 (2005). This broad lan-
guage somehow sweeps retaliation into the mix. Further, the
Court stated that the holding in Sullivan, which was issued
three years prior to the enactment of Title 1X, provided for a
general prohibition of racial discrimination to include retalia-
tion: therefore, Congress could have presumably “expected it
enactment of Title 1X 1o be interpreted in conformity with
Sullivan” Jackson, 125 5. Ct. at 1506. However, the Court gives
no other indication or proof of Congress's “expectation” other
than the Sullivan case,

The second prong distinguishes its holding in Sandoval from
its decision in Jacksen. In Sandoval, the Court held that plain-
iffs could not use a Department of Justice regulation to read a
disparate-impact cause of action into the statute, Similarly, the

board argued that Jackson's attempt to assert a private cause of
action for retaliation was again based upon a separate
Department of Education Regulation, 34 C.ER. § 100.7 (e}. The
Court opined that Jacksan was different from Sandoval because
the text of Title IX itself (although not expressly), not its regu-
lations, prohibits retaliation. Jackson, 125 S, Ct. at 1506-07.

Next, the Court addressed Jackson's standing to bring a retal-
iation claim. Traditionally, those bringing retalintion claims are
also the subject of the original complaint. In this instance, the
girls’ basketball team was the victim of the original
complaint-an allegation that the girls were being discriminated
against on the basis of their sex. Jackson sought retaliation as
being an indirect victim of an alleged violation of Title IX. His
claim of retaliation had nothing to do with discrimination of
the basis of his sex. The Court held that Jackson's proximity to
the original complaint of discrimination was wrelevant. Jacksor,
125 5. Cr. a1 1507. The Court stated that teachers, as opposed 1o
the students who are directly affected by the Title [X violation,
are in the best position to bring the discrimination to the fore-
front. Id. at 1508. Therefore, they should be afforded a redress
against any resulting acts of retaliation. Jd.

Lastly, the Court refused the board's argument that holding it
liable for retaliation pursuant to Title 1X would be violative of
the Spending Clause because it did not have adequate notice of
the forbidden conduct. The Court stated that funding recipients
have been on notice that retaliation was prohibited conduct
under Title IX since its holding in Cannon in 1979 where it held
that individuals had private causes of actions for violations
under the statute. Jackson, 125 5. Cr. at 1509, Furthermore, its
holdings in Penrthurst, Davis and Gebser all held institutions
liable for deliberate indifference toward Title IX violations. Id.
Therefore, institutions, including the board, should have been
on notice that they would be liable for retaliating against Title
IX complainants,

The Dissent

The dissent, written by Justice Thomas and joined by the
Chief Justice, Justice Scalia and Justice Kennedy, opined that if
“a party asserts that a cause of action should be implied, [then]
we require that the statute itsell evince a plain intent to provide
such a cause of action.” facksen, 125 5. Ct. at 1510. According to
the dissent, Title [X does not have such an indication 1o hold
the board liable for retaliation.

Specifically, the dissent cites to the premise that Congress’ use
of the phrase “on the basis of sex”™ has always been held 1o mean
on the basis of the complainant’s sex. Id. at 1511, Here, Jackson
has not made any claims that he has been discriminated against
on the basis of his sex. Instead, his claim rests solely on the
basis of the sex of others. Therefore, according to the dissent,
Jackson's claim of retaliation does not fit into the plain lan-
guage of the statute.

The dissent states that the majority’s reliance upon cases deal-
ing with vicarious liability, e.g. Davig and Gebser, was misplaced.
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Jackson, 125 S. Ct. at 1512, These cases could not establish notice
that an institution could be held liable for the type of retaliation
alleged by Jackson because in each of those cases, the com-
plainant alleged violation of Title IX on the basis of their own
sex. Id. According to the dissent, the funding recipients must
now assume liability for any conduct related 1o sex discrimina-
tion no matter how far removed the conduct s from the lan-
guage of the statute. fackson, 125 5. Ct. at 1512-13.

In addition to the faillure of Jackson's claim to fit into the “on
the basis of sex” element, the dissent also noted the absence of
any retaliation provision with Title IX. Id. at 1513, The lack of a
retaliation provision within the statute was of importance to
the dissent because it is apparent that Congress knows how to
provide for private causes of action for retaliation when it sees
fit. For instance, Title VII has an express provision for retalia-
tion in addition to its prohibition against the underlying dis-
crimination itself. Id. Congress has also provided for retaliation
in the Americans with Disabilities Act and the Age
Discrimination in Employment Act. The dissent holds the
opinion that if Congress meant for individuals to sue for retali-
ation under Title 1X then it would have created a mechanism
for them to do so,

The dissent also disagrees with the majority’s reliance upon
Sullivan, Sullivan, according to the dissent, held that a white les-
sor had standing 1o assert discrimination claims on behalf of a
black lessee. To do this, the white lessor had to show that the
black lessee had actually been discriminated against on the basis
of race. The majority did not require such a showing from
Jackson. The dissent viewed this practice to be contradictory
toward Sullivan because it allowed for Jackson to have second-
ary rights that exceeded the primary rights of the actual alleged
victims of discrimination. facksom, 125 5. Ct. at 1516, The
majority’s opinion, as interpreted by the dissent, seems to
encourage whistleblowing within the realm of Title IX that
Congress had no intention of creating. Id, at 1517.

The dissent concludes by stating that the majority’s expan-
sion of the statute without evidence of Congress’ intent will
now allow for private causes of action for persons who are fur-
ther and further removed from the actual discrimination.
Jackson, 125 §. Ct. at 1517,

The Impact of Jackson

Title IX is now considered a broad and all-encompassing
statute. To that end, not only may students sue based upon Title
IX violations, but parents, teachers, coaches and administrators
may also be held to have a private cause of action under Title
IX. Now, Title IX is read to prohibit retaliation against third
parties as well as intentional acts of sex discrimination against
the direct victim. More lawsuits based upon retaliation against
indirect victims should be expected. Fund-receiving institutions
and their legal counsel must now pay special and close atten-
tion to the “whistleblowers” in addition to the actual allegations
of sex discrimination in the educational setting.
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Although the Court and Jackson maintain that providing a
private cause of action for these whistleblowers will promote
observers of sex discrimination to seek redress of wrongs under
Title IX, the fact is that any recovery gained from a lawsuit
brought by a whistleblower will go directly to that individual.
No relief will be given to the actual victim of a Title IX viola-
tion. It can hardly be said that Congress intended these indirect
victims to receive relief under the statute and the direct victims
to be left with nothing.

It will also be interesting to note any changes in the requests
to the Department of Education’s Office of Civil Rights
{"OCR") for enforcement of Title IX. Traditionally, an indirect
victim could file a complaint with the OCR and request that the
alleged Title IX violator be investigated and that wrongs be
righted. Using this method, the third party would automatically
be protected against retaliation for filing a complaint or partici-
pating in an investigation. The enforcement mechanism would
also ensure that the direct victims had some type of recovery or
rather the Title IX violator had some type of rehabilitation.
Now that the indirect victim has a private cause of action, the
use of the OCR enforcement mechanism may begin to wane.

Although the Court’s opinion in fackson established new
ground in the interpretation of Title IX, this opinion also gives
an indication of how other discrimination statutes will be inter-
preted before the Court. This decision signifies the Court’s will-
ingness to create rights and rectify what it sees as social wrongs
even in the absence of Congressional intent.

The fackson opinion, although very recent, may also become
obsolete given the upcoming changes on the Court. Justice
O'Connor, who penned this opinion, has now retired after 24
years of service on the Court, and it may only be a matter of time
before the Chief Justice and other staples on the Court may also
seek retirement. With the appointment of new justices, new
opinions regarding statutory interpretation and the prohibitions
of Title IX may surface in contradiction to Jackson. B
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Taking Care of Yourself Is Critical

here have been many studies done
I and articles written about depres-
sion within the legal profession.

Looking at the activities most lawyers
engage in on a daily basis, it is surprising
that the number of lawyers suffering from
this illness is not higher, According to the
National Institute of Mental Health, in any
given one-year period, 9.5 percent of the
population, or about 19 million American
adults, suffer from a depressive illness, For
lawyers that percentage is almost doubled.
Clinical depression is a serious medical
condition, It affects the way a person
thinks, reacts, interacts and sleeps. For
lawyers, it affects the way they prepare,
interpret and argue, It affects relationships
with spouses, with children, with col-
leagues and with clients. Many lawyers
suffering from depression are actually
brought into the disciplinary process.

How does this happen? Lawyers referred
to the Alabama Lawyer Assistance Program
who are suffering from depression are often
intelligent and successful professionals. They
are dedicated to helping their clients, often
to the extent that they neglect their own
well-being. On any given day, lawyers are
exposed to distraught, frightened and anx-
ious clients, seeking immediate relief from
their problems. Many of these clients are
victims of devastating circumstances or per-
petrators charged with horrific crimes. Their
freedoms, their finances, their homes and
their very lives are often at stake. This type
of day-in and day-out exposure is emotion-
ally wearing. It becomnes even more difficult
for lawyers when they take on the burden of
their clients, as if they were their own.
Taking care of oneself is critical, Lawyers
who are able to detach, relax and participate
in healthy ways of relieving stress are far bet-
ter equipped to handle the difficult situa-
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tions they confront. Lawyers also encounter
adversarial opponents, grueling schedules,
overwhelming client loads and unpre-
dictable outcomses, which only add to the
increasing stress.

In presenting programs to local bar asso-
clations, | often ask, “How many of you
bring your cases home? How many of you
obsess about your day’s performance?™ All
hands usually are raised. In addition, when
I inquire about the number of working
hours, many have reported an increase in
the time spent at the office and a decrease
in free time or down time. This type of
behavior fuels tensions at home and tends
to cause personal relationships 1o suifer.

I recently had a lawyer in my office who
had isolated himself to the point that col-
leagues in his arca thought he had stopped
practicing, that he had been diagnosised
with a terminal illness or died. All attempts
to contact him were to no avail. He was, in
fact, alive, but he did not go to his office
and he did not return phone calls. He
explained to me that he knew he had press-
ing deadlines, but he just could not face
them. He explained that he had lost interest
in all of the things that once brought him
pleasure and satisfaction, This behavior is
typical for individuals suffering from
depression. Other signs to look for include:

B Persistent feelings of sadness or
irritability;

B Changes in weight or appetite;

B Changes in sleep patterns;

B Feelings of guilt or hopelessness;

B Inability to concentrate or make
decisions;

B Fatigue;
B Thoughts about suicide or death; and
B Avoiding friends and family.

Persistent overstress without relief
affects every bodily system and increases
the risk for depression, heart disease,
insomnia, obesity, and digestive disorders.
Prolonged stress responses also diminish
the body's immune system, increasing sus-
ceptibility to infections. Fortunately, how-
ever, skills can be developed to help avoid
some of life's daily stressors and to limit
the effects of others.

| often ask bar members, “What are you
currently doing to take care of yourself and
how is that working for you?” Knowing
what needs to change is the first step,
Breaking it down into specific behaviors or
thought patterns not only avoids additional
stress, but also helps to identify specific and
attainable goals for lasting change.

Stress, and the depression that some-
times results from a busy practice, can be
managed. Medication can help, but often
more is needed. Correct breathing, medi-
tation and being quiet and still without
thought are all methods that have been
used to relieve stress and to achieve a
tranquil, less anxious state. ALAP is here
to help with extensive resources and a
network of lawyers who understand. So,
if you need help, get help, Our services can
be accessed by calling our direct line at
(334) 834-7576 or by visiting our page
on the ASB Web site, wwwi@alabar.org.
All inquiries are confidential. a
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What Non-Immigration
Lawyers Should Know
About Immigration Law

he United States historically is a
I nation of immigrants. Today,

there are millions of people in this
country who were neither born in the
U.5., nor became citizens through natu-
ralization. Specifically, Alabama has
experienced a tremendous influx of
immigrants in the last ten years, with the
Hispanic population alone increasing by
an estimated 208 percent during that
time period, according to the latest
Census.

In general, individuals in the U.S. are
in one of four categories with regard to
immigration status: Citizens, either
through birth in the U.S. or one of its
territories, or through naturalization;
permanent residents (often called “green
card” holders), immigrants who have
gained the status of permanent residents
in the U.S. through family-based spon-
sorship, employment, the diversity lottery
or other means; holders of temporary
visas allowing individuals to be in the
L5, for a limited time for a specific pur-
pose, (i.e., student visas which allow
aliens, nationals of foreign countries, to
study in the 1.5 for a temporary period

of time); or undocumented aliens. In this
article I will discuss selected areas of law,
including litigation, employment, school
law, financial planning, and tax, where
the immigration status of an individual
may have a significant impact on the par-
ticular area of law.

Litigation
Diversity of Citizenship

Litigators may face cases where one (or
more) of the parties may be an immi-
grant. In such cases, the litigator should
question whether the individual's immi-
gration status will have an effect on diver-
sity of citizenship for jurisdiction in fed-
eral court. Congress amended 28 U.S.C.A.
§ 1332(a) in 1988 to provide that an
alien who has been admitted to the U.S.
as a permanent resident shall be deemed
a citizen of the state in which the alien is
domiciled for the purpose of the diversity
statute. By contrast, an alien who has not
gained permanent residency status in the
U.5. and who holds merely a temporary
visa is not treated as a resident of the state
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in which he is domiciled for the purpose of diversity, regardless
of how many years the alien has lived in such state. See Miller v,
Thermarite Pty. Lid,, 793 E. Supp. 306 (5.D. Ala. 1992) (even
though defendant, a citizen of Australia and Great Britain,
resided in Mobile, had an Alabama driver's license and held a
bank account in Alabama, he was not a citizen of the state for the
purpose of diversity since he held temporary non-immigrant sta-
tus). As a result, undocumented workers also would not be treat-
ed as citizens of the state in which they reside for diversity pur-
poses. Finally, diversity is not present if both plaintiff and defen-
dant are aliens. Calbalceta v. Standard Fruit Co., 883 F 2d 1553,
1557 (11th Cir. 1989),

Rights of Immigrants to Bring
Litigation

Often the general public and attorneys unfamiliar with immi-
gration law perceive that citizens of the LS. have greater rights
with respect to filing legal actions than individuals in the U5
who are not citizens. This belief is generally wrong. In most cir-
cumstances, individuals in the U.S. have the right to file suits to
address grievances and harms without regard to whether they are
LLS. citizens, temporary or permanent residents, or illegal aliens.
Dunlop & Co. v. Ball, 2 Cranch 180, 6 U.S. 180, 2 L. Ed. 246
{1804). Aliens can bring actions in contract or tort for harms
they have suffered. ld, Under the language of the vast majority of
statutes there is no reference to the term “citizen.” As examples,

the following statutes allow “individuals” to file complaints to
redress claims, without regard to immigration status:

#* Title VII-Persons can bring a charge under Title VIL Section
701(a) of the Act defines a "person” as including “one or more
individuals, governments, governmental agencies, political sub-
divisions, labor unions, partnerships, associations, corporations,
legal representatives, mutual companies, joint stock companies,
trusts, unincorporated organizations, trustees in cases under
Chapter 11 [bankruptey], or receivers.” 42 US.C. § 2000e(a).

* The Americans With Disabilities Act (ADA) makes it unlawful
to discriminate against qualified individuals with disabilities.
29 US.C. & 621,

% Age Discrimination in Employment Act (ADEA) allows any
aggrieved person the right to sue for legal or equitable relief that
will effectuate the purpose of the Act. 29 US.C. § 626 (c)(1).

* The Equal Pay Act-protects all employees of a "covered™
enterprise. 29 US.C. § 203(r).

% The Alabama Workers’ Compensation Act=There are no cases
directly on point, but under the Act the term "employee” specifi-
cally includes aliens. The Act does not specifically address
whether or not employees must be legally employed to benefit
under the statute. Nonetheless, in all likelihood, even workers
not legally employed would be covered under the Act since it
recognizes aliens and, by analogy, the Act allows double recovery
for minors who are not legally employed. Als Cone § 25-3-1.

WHAT'S YOUR REQUEST=™ It's quite easy to make a case for setting up temporary
offices at The Turwiler - A Wyndham Historic Hotel's Law Center. We're just a short
distance away from the courthonse, with fully furnished boardrooms and break areas. The
requisite high-speed Internet, fax, and phone lines are all here. Let our ByRequest manager
Set up ynu:'mnm's'gumaums' to their specifications every tme, Call or visit us online:
205.322.2100 or 1.800.WYNDHAM www.wyndhamtutwiler.com
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Employment Law

Undocumented Workers May Have
Limited Remedies Under Certain
Statutes Due to the Immigration

Reform and Control Act

With respect to claims under the NLRB, the ULS. Supreme Court
has held that undocumented aliens are not entitled to back pay,
since they did not have legal work status during the period for
which they are claiming back pay. In Haffinan Plastic Compounds,
Ine. v NLRB, the Supreme Court held that since The Immigration
Reform and Control Act of 1986 (IRCA) prohibited the employ-
ment of illegal aliens in the U.5., an award of back pay to an undoc-
umented worker “runs counter to policies underlying the IRCA.”
535 LLS. 137, 149 (2002). In making this decision, however, the
Supreme Court did not preclude the NLRB from taking any reme-
dial action for the employer’s improper firing of an undocumented
worker, In fact, the Court expressly preserved the NLRB's ability to
issue injunctive and declaratory relief. Hoffrran, 535 U.S. at 152,

In the aftermath of Hoffman, courts and governmental agen-
cies are struggling with the issue of whether undocumented
workers can recover wages under other federal statutes, such as
the Fair Labor Standards Act, Title V11 and ADA. In general,
governmental agencies have tried to limit the impact of Hoffman
on claims brought under these specific statutes.

The Department of Labor has indicated that Hoffinan does not
apply to the Fair Labor Standards Act (FLSA) and the Migrant and
Seasonal Agricultural Worker Protection Act (MSPA), making the
fine distinction that “under the FLSA and M5PA the Department
(or an employee) seeks back pay for hours actually worked,” as
contrasted to pay for work not performed, as is the case under an
NLRB action. See Fact Sheet #48, Application of U.S. Labor Laws
to Immigrant Workers: Effect of Hoffman Plastics Decision on
Laws Enforced by the Department of Labor, available at
www.dol. gov/esa/regs/compliance/whd/whdfs48.htm. The EEOC
affirmed its commitment to fighting illegal discrimination against
any LS. worker, regardless of immigration status. This EEOC
guidance can be found at www. EEOC. gov/press 6-28-02. However
the agency did rescind an earlier guidance based on pre-Hoffiman
rationale. See www. EEOC, gov/policy/docs/undoc-rescind,

IRCA Provisions

In addition to the information relating to rights of immigrants
under many of the Civil Rights Acts discussed above, employ-
ment lawyers need to be aware of the general requirements for
work authorization. Under IRCA, for the first time, employers
were subject to criminal and civil sanctions for knowingly hiring
or continuing to hire an unauthorized alien worker. Now all
employers are required to have every employee complete an 1-9
form within three days of being employed. The Department of
United States Citizenship and Immigration Services (USCIS)
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ts trom which employ- attendance in school. As background, in 1982 the U.S. Supreme

and work authorization.  Court considered whether Texas could prohibit local school sys-
not authorized to tems from providing funding for the education of children not

( l:n'l.l fines and legally admitted into the United States. The Supreme Court held
that the Texas statute violated the equal protection clause of the
Fourteenth Amendment which applied to individuals within its
jurisdiction. See Plyer v Dice, 457 U.S. 202 (1982).

One common restriction placed by public schools on atten-
dance is a residency requirement that children in their district
must reside with “a parent, guardian, or other person having
lawful control of him under an order of a court.” See Martinez v.
By, 461 U.S, 321, 323 (1983), The U.S5. Supreme Court
upheld this type of residency restriction as a valid restriction in
Martinez, a case involving a child who was a ULS, citizen, but
who resided with his sister, who was not his legal guardian,
while his parents resided in Mexico, See Martinez, 461 U.S. 321
[1983).

Ironically, in the strange environment of immigration law, if a
foreign student wishes to attend public school in the United
States with non-immigrant student status and seeks to do so
| pursuant to the law, there are rigorous requirements that must
o be met for such attendance. For instance, F-1 or |-1 foreign stu-
4'5“5 are niot authorized to attend public elementary schools at
alliand foreign students who are allowed to attend public high
' smay only attend schools certified to accept them and
Preimburse the school district for the cost of attendance.
VCER & 214.2(f) ().

te Planning

ho draft wills for clients and provide other estate
may want o imtuin: as to the immigration status

it tme during which an individual can become a
uralization, even afier the spouse has died and

For further details refer to 26 U,S.C,é
h:lpﬁ.d article related to this topic is “My

Mitaker and Michael ], Parents, published
pril 2004 issue of Probate and Property,
abanet.org/rppt/publications/magazines/

‘Acquisitions Lawyers

businesses in the context of business

ry work wisas, such as L intra-compa-
adversely affected by a buyout, and

W not continue to have valid work sta-
) after the deal. Advance notice of the
nigration lawyer the time to find a new



status for the employee, if possible, In other situations where
individuals hold temporary visas such as H-1B professional
visas, existing petitions filed with the USCIS may need to be
amended.

Tax Lawyers

Lawyers who advise individuals about tax Liability need to
understand the basics of the non-immigrant categories of aliens
so they can determine the appropriate taxes and withholdings to
be made on behalf of aliens in non-immigrant status. Certain
exceptions to the general tax rules exist for aliens with specific
types of visas, including F, ], M and Q visa holders who are tem-
porarily in the U5, as foreign students, teachers, trainees and
exchange visitors, Other exceptions apply to visa holders who
work for a foreign government or international organization.

Resident aliens are subject to federal income tax in the U.S. on
the same basis as citizens of the U.S. while non-resident aliens
are taxed on income sources in the US. but not on world-wide
income. For foreign nationals of certain countries, there are tax
treaties which should be consulted. An excellent resource on this
topic is CRS Report for Congress which can be located at
www.shusterman.com/pdfftax204. pdy.

As you can tell from this non-exhaustive listing of legal sub-
ject areas, knowledge of certain principles of immigration law
and where to find more detailed information can be helpful in a
wide variety of legal practices. Inevitably, as international travel,
trade and immigration into the U.S. increases, the need for such
knowledge will also increase. ]
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pfter the Battle

An Analysis of POSt-EHfOI‘CC&bﬂiW Issues Confronting
Lawyers and Litigants in Actual Arbitration Proceedings

BY FLOYD 1, GAINES ANI

NOREW P WALSH

Introduction

tion cases in Alabama almost excluo-

sively involved the 1ssue of enforce-
ability of a given arbitration agreement. In
an oft-repeated scenario, a plaintiff who
had signed a binding arbitration agreement
filed a lawsuit directly in an Alabama trial
court, in spite of the agreement, and there-
after opposed efforts of the defendant 1o
obtain a judicial order requiring such
plaintiff to arbitrate his or her claims.
Countless times, the loser of the fight in
the trial court appealed to the Alabama
Supreme Courl. As a result of the arbitra-
tion fight's focus on enforceability, rarely in
this period did Alabama courts have occa-
sion to address appeals of actual awards
rendered in an underlying arbitration pro-
ceeding. Recent developments in the law
have largely ended any debate concerning
the enforceability of arbitration agree-
ments—it is now settled that the vast major-
ity of arbitration agreements are presump-
tively enforceable, In other words, in this

F or much of the past 20 vears, arbitra-

day and age, when plaintiffs wage the fight
against enforceability of an arbitration
agreement, they almost always lose. With
this change in the state of the law, more
and more plaintiffs have started to bring
their claims before an arbitrator, and
appellate litigation in Alabama has experi-
enced a corresponding shift to efforts by a
party dissatisfied with the result of an
underlying arbitration to have the arbitra-
tor’s award modified or vacated entirely.
This article focuses on this new period in
the evolution of Alabama's law of arbitra-
tion from the standpoint of an attorney
faced with the prospect of defending claims
in an arbitration. After identifying signifi-
cant issues and challenges that are present
in the defense of claims in arbitration,
most notably the difficulty of overturing
arbitration awards, the following discus-
sion addresses the importance of evaluar-
ing the appropriateness of arbitration in
cases where a defendant controls the deci-
sion and highlights steps a practitioner can
take to protect his or her clients’ interests
throughout the arbitration process,




Historical
Overview of
Arbitration in
Alabama

In 1925, Congress enacted the Federal
Arbitration Act ("FAA")L, 9 US.C. 8 1 et
sy, "to reverse the longstanding judicial
hostility to arbitration agreements that
had existed at English common law and
had been adopted by American courts,
and to place arbitration agreements upon
the same footing as other contracts.”
Gilmer v. Interstate/johinson Lane Corp.,
500 U.S. 20, 24 (1991) (citations omit-
ted). Alabama courts adopted this arbi-
tral hostility as part of the state’s com-
mon law at least as carly as 1836, See
Stone v. Dennis, 3 Port. 231, 239 (Ala.
1836). The Alabama legislature ultimately
codified the prohibition against enforce-
ment of pre-dispute arbitration agree-
ments beginning with the Alabanta Code
of 1923, See Birmingham News Co. v
Horn, 901 So. 2d 27, 44 (Ala, 2004). To
date, Alabama has retained its statutory
executory arbitration ban, which is cur-
rently codified at § 8-1-41(3), Alu. Code
1975. Whether this statutory ban was
inconsistent with the FAA, and therefore
subject to federal preemption analysis,
remained an open question until the
United States Supreme Court decided
Sowthland Corp. v, Keaning, 465 U.S. |
(1984}, nearly 60 years after the FAA's
enactment, Keating held that Congress, in
enacting § 2 of the FAA, created a sub-
stantive rule of law applicable in state
courts and "withdrew the power of the
states to require a judicial forum for the
resolution of claims which the contract-
ing parties agreed to resolve by arbitra-
tion.” Id. at 10, 14-15. Accordingly, state
laws barring enforcement of an arbitra-
tion agreement within the FAA are pre-
empied as violative of the Supremacy
Clause, Id. at 11, 16.

Keating did not speak on the impor-
tant related questions of what standards
courts should use to determine whether
an agreement is subject to the FAA and
to what extent are states entitled to inval-
idate otherwise enforceable arbitration
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agreements under traditional contract
defenses, Other United States Supreme
Court decisions, both before and after
Keating, bear on these questions, which
are largely beyond the scope of this arti-
cle.” Two such decisions, however, are sig-
nificant to an understanding of the his-
torical development of arbitration in
Alabama: Allied-Bruce Terminx Cos, v,
Dobson, 513 1.5, 265 (1995) and Cirizens
Bartk v, Alafabeo, Ine., 539 U5, 52 (2003).
Both cases involved appeals from deci-
stons of the Alabama Supreme Couort
holding arbitration agreements unen-
forceable as not meeting the “involving
commerce” requirement of § 2 of the
FAA, 1I0US.C. § 2.

Following Keating, Alabama courts ini-
tially employved an expansion imterpreta-
tion of the phrase “involving commerce,”
requiring only “the slightest nexus of the
agrecment with interstate commerce [io]
bring the agreement within the ambit of
the FAA." Ex purte Costa & Head
(Atrium), Led,, 486 So.2d 1272, 1275
(Ala. 1986). That interpretation was short
lived, as the Alabama Supreme Court,
widely viewed at that time as pro-plain-
tiff, changed course and implemented a
restrictive interpretation of the com-
merce requirement, see Ex parte Jones,
628 S0, 2d 36 (Ala. 1993) (citing Ex
parte Warren, 548 So. 2d 157, 160 {Ala
1989} ), known as “the ‘contemplation of
the parties’ test.” See Dobson, 513 US.
278. Pursuant to this standard, Alabama
courts enforced arbitration agreements
only where "the parties "'contemiplated
substantial interstate activity' at the time
they entered into the contract and
accepted the arbitration clause.” Lopez v,
Home Buyers Warranty Corp., 628 So. 2d
36k, 363 (Ala. 1993), vacatad, 513 ULS.
1123 (1995)." In Allied-Bruce Terminix
Cos, v, Dobson, 628 So. 2d 354 (Ala.
1993), the Alabama Supreme Court
employed its restrictive “involving com-
merce” standard to a termite bond con-
tract between an Alabama resident and
an out-of-state corporation, finding such
agreement not to fall within the FAA and
therefore preempted by § 8-1-41(3), Ala.
Code 1975. Id, at 356-57, Rejecting
Alabama’s narrow “involving commerce”
test, the United States Supreme Court
reversed, holding that “the word "involy-
ing, like ‘alfecting, signals an intent to

exercise Congress’ commerce power to
the full” Dobson, 513 US, at 277.

5ix months after Dobson's release,
Professor Henry C. Strickland of the
Cumberland School of Law, a scholar in
the area of arbitration,* predicted that
the decision “wlould] revolutionize arbi-
tration law in |Alabama]” and, “[f]or the
first time, enforcement of contractual
arbitration provisions will be the rule
rather than the exception in Alabama.”
Henry C, Steickland, Allivd-Bruee
Termirtix, Inc, v, Dobson: Widespread
Enforcement of Arbitration Agreements
Arrives tn Alabama, 56 AL, Law, 238, 238
{ July 1995). Strickland's basic premise
was correct—Dobson foretold major
changes in the enforcement of arbitration
clauses in Alabama, as enforcement of an
arbitration agreement became the rule
and denial of enforcement the exception.
Yet, Professor Strickland never could
have expected the lengths 1o which oppo-
nents of arbitration would go after
Dabsan to quell the rising tide of arbitra-
tion. He also likely underestimated the
continuing hostility of many Alabama
judges to hinding arbitration, including
justices on the Alabama Supreme Court,
who were receptive to new and creative
arguments for refusing to enforce bind-
ing arbitration agreements. Notably, in
1995, when the United States Supremse
Court decided Dobsen, Alabama’s highest
court was Democratically-controlled and
widely recognized as being plaintifiZeon-
sumer friendly, The latter part of the
1990s saw a marked ideology shift with
the Alabama Supreme Court, as
Republican justices with pro-business
sympathies came to dominate the court.
See Stephen | Ware, Money, Politics and
Tudicial Decisions; A Case Study of
Arbitration Law in Alabama, 15, L. &
PoL. 645, 657 (1999). In this volatile peri-
od, what has been penned the “battle
over arbitration,” see Matthew C.
MeDonald & Kirkland E. Reid,
Arbitration Opponents Barking Up Wrong
Branch, 62 ALA. Law. 56, 67-61 {Jan.
2001 ), was waged throughout the state,
not just in the courts. In this fight, con-
sumer advocates and trial lawvers
opposed 1o binding arbitration squared
off against pro-business groups that
favared arbitration. As part of this battle
and in spite of Dobson, plaintiffs litigated



the enforceability of arbitration agree-
ments at every turn, including by way of
appeal. Dissatisfied defendants similariy
employed the appellate process, asa
result of which the Alabama Supreme
Court experienced a deluge of arbitration
enforceability appeals in the late 1990s
and early 2000s.*

With the changing sympathies of the
Alabama Supreme Court, it is not sur-
prising that over time more and more
defendants were successful in com-
pelling disputes to arbitration, Yet, as a
later United States Supreme Court
decision would show, the
Republican-dominated court did
oot go far enough. Instead, in
2000, the court installed vet
ﬂ'ﬂﬂ[hfr Iinterstate commerce fest
that would later be struck down
a1 too restrictive and therefore
preempted by the FAA. That test,
first set forth in Sisters of the
Visitation v. Cochran Plastering
Co., 775 S0, 2d 759 (Ala. 2000),
“focuse|d] on the quantity and
quality of involvement of foreign
entities with the subject transac-
tion.” See Brookfield Constr, Co, v. Van
Wezel, 841 S0, 2d 220, 221 (Ala. 2002),
Using this test, Alabama’s highest
court—even with its pro-business leanings
and in spite of what the supreme court
had said in Dobspn—continued to find a
significant number of arbitration agree-
ments failed to meet the FAA's interstate
commerce requirement and therefore
were unenforceable under Alabama law.
It did not take the United States Supreme
Court long to act. The opportunity came
in Alafabeo, Ine. v Citizens Bank, 872 So.
2d 798 (Ala. 2002), wherein the Alabama
Supreme Court, relying upon Sisters of
the Visitatton, refused to enforce an arbi-
tration agreement that was executed as
part of a large underlying financial trans-
action. Only Justice Harold See dissented,
arguing that Sisters of Visitation was
wrongly decided and that the court’s
majority had failed to follow the dictates
of Dabson, On certiorari review, the U S
Supreme Court, in a terse unanimous per
curigm opinion, rejected Alabama’s new
interstate commerce 1est as resting upon
“an improperly cramped view of
Congress’ Commerce Clause power.” See
Citizens Bank v, Alafabeo, Inc., 539 ULS.
52,58 (2003), As a practical matter, the

extent posr.1 )

supreme court simply reiterated what it
had previously said in Dobson, and what
the Alabama Supreme Court had
ignored: Congress intended the FAA to
extend to the fullest extent possible
under the Commerce Clause.

underthe
Commerce
Clause.

Alabama
Arbitration
Law Enters a

New Phase

As a practical matter, Citizens Bank
murks the final chapter in Alabama's figh
over the enforceability of executory arbitra-
tion agreements. Although plaintiifs occa-
stonally still have success opposing a
mation o compel arbitration.* Alabama
cases that follow Cirizens Bank demonstrate
that Alabama is now an arbitration-friend-
by state and that the Alabama Supreme
Court has waived the “white flag of surren-
der” on the FAA interstate commerce
requirement,” Thus, Professor Strickland's
prediction concerning arbitration in

Alabama-that it would become “the rule
rather than the exception”~has ultimately
proven correct, albeil several years later
than expected. Parties now subject to the
reality of binding arbitration, along with
their legal counsel, have only two choices
going forward-walk away from their claims
or bring them in an arbitral forum. As
Alalama litigators well know, a substantial
percentage of plaintiffs has taken the for-
mer option, as the increased number of
arbitrations his by no means offset the
decreased number of lawsuits,
Yet, more arbitrations are now taking
place and there has been a correspon-
ding increase in the number of appel-
late decisions involving awards ren-
dered in an actual arbitration. Today,
these decisions are critical in the
developing law of arbitranion in
Alabama, an area of law that was
largely dormant during the "hattle
over arbitration.™ In the approxi-
mately three years since Cirizens
Bank, Alabama’s highest court has
released three such decisions for pub-
lication: Waverlee Homes, Inc. v.
MeMichael, 855 So. 2d 493 (Ala, 2003),
R.E Indus, v. § ¢= M Equip. Co., 896 So, 2d
460 {Aln. 2004, Birmingham News Co. v
Florn, 901 So, 2d 27 (Ala. 2004). A fourth
case, H ¢~ § Homes, L.1.C. v. McDonald,
[Ms. 1031445, Nov, 24, 2004] _ So.2d
2004 Ala, Lexis 343 (Ala. 2004)
("MeDonald I17), was recently decided,
but has yet to be released for publication.
Evaluation of these cases, along with cer-
tain cases from other jurisdictions, offers
important wisdom and insight to attor-
neys preparing to defend cases in arbitra-
tion. Following an overview of grounds for
appealing arbitration awards, this article
comsiders these four cases in depth.

Avenues for
Appealing
Arbitration
Awards’

Seven years ago, at which time the body
of appellate law from Alabama was limited,
Mobile attorney William H. Hardie pub-
lished an article in The Alabama Lawyer
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that addressed in detail potential avenues to
attack arbitration awarnds. See William H.
Hardie, Arbitration: Post-Awrd Procedures,
60 Ala. Law. 314 (Sept. 1999). Looking to §
6-6-14 of the Alabama Arbitration Act, § 10
of the FAA (9 ULS.CC § 10), and appellate
decisions from courts throughout the
United States, Hardie identified 16 possible
grounds for attacking an arbitration award.
See Hardie, supra, at 318. The first 11 are
statutory grounds set forth in the AAA or
FAA. See id, The remaining five are non-
statutory prounds established by courts in
accordance with the common law. See id.
In the years since this article, the Alabama
Supreme Court has made important pro-
nouncements bearing on the applicability
of most of these suggested grounds.
Notably, in the Horn case, the court
formally adopted the grounds of
appeal set forth in § 10 of the FAA

as applicable to appeals from arbi-
tration awards in Alabama courts
and further stated that the grounds
included in § 6-6-14 are cumula-

tive of the FAA, See Horn, 901 So.

2d at 46-47). With regard to the
non-statutory grounds, Horn
expressly adopted one of the five
proposed grounds, “manifest disre-
gard” (Hardie Category 13), see id. at
50, but rejected three others, includ-
ing that an award is “arbitrary and
capricious” (Hardie Category 14), that
an award is "completely irrational” (Hardie
Category 15), and that an award does not
“derive its essence from the underdying
contract” {Hardie Category 16). See id. at
52 (citing Hardie, supra, at 322-23). The
Alabama Supreme Court has not spoken
directly on Hardie's remaining non-statu-
tory category, that an “award violates fun-
damental public policy” (Hardie Category
12}, but approvingly quoting an article in
Horn that recognized the validity of this
non-statutory ground. See Horp, 901 So. 2d
it 52 (quoting Stephen L. Hayford, A New
Paradigm for Commercial Arbritration:
Rethinking the Relationship Between
Reasoned Awarnds and the Judicial Standards
for Vaacatur, 66 Geo, Wash. L. Rev. 443, 489-
93 (1998} ).

Regardless of how many viable categories
of appeal remain, it is abundantly clear that
fudicial review of an arbitration award is
severely limited, regardless of whether an
appeal is pending in state or federal court.
See, e, Horn, 901 So. 2d at 50; McKee v.
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to arbltra‘tm’
can be treated'
unfairly if an
arbitrator is

neutral and

Hemdrix, 816 So. 2d 30, 33 (Ala. Civ. App.
2001 ); Gianelli Money Purchase Plan &
Trust v. ADM Investor Servs, Inc., 146 E3d
1309, 1312 (1 1th Cir. 1998). It has even
been suggested that “the standard of review
of arbitral awards ‘is among the narrowest
known to the law™ US. Energy Corp. v
Nuikem, Inc., 400 F.3d 822, 830 {10th Cic.
2005) (quoting Lirvak Packing Co, v. United
Food ¢ Commercial Workers, 886 F2d 275,
276 (10th Cir. 1989)). In light of the restric-

not truly

impartial.

tive nature of judicial review, those persons
and entities employing arbitration agree-
ments should carefully consider the signifi-
cance of judicial review in disputes likely to
fall within the scope of a given arbitration
agreement. In this regard, it is important to
recognize that arbitration is a two-way
street-both parties to an arbitration agree-
ment have a legal right to judicially compel
arbitration in accordance with the terms of
a given agreement. In recent years, plantifis
almost invariably filed lawsuits in court in
spite of an arbitration agreement with the
intention of fighting an anticipated motion
to compel arbitration from the other side.
In such circumstances, defendants were
largely left with the choice of whether or
not to enforce an arbitration

agreement—the defendant could abandon
the arbitration agreement simply by not fil-
ing a motion to compel arbitration. Yet,
plaintiffs have at their disposal a tool simi-
lar to a motion to compel, known as a peti-
tion for arbitration. While less well known
to Alabama practitioners and the Alabama
judiciary than the motion to compel arbi-
tration, the petition for arbitration allows a
party to an arbitration agreement to com-
mence a court action to force another party
1o subimit to arbitration in accordance with
the teems of an arbitration agreement. See
Unurn Life Ins, Co, of Am, v. Wright, 897 So.
2d 1059, 1075 (Ala. 2004) (discussing
import of 9 US.C. § 4).

In those circumstances in which arbitra-
tion agreements are to be used, care in
drafting the agreement can eliminate

some, but not all, of the risks identified
in recent Alabama decisions. As
addressed below, the largest risk pre-
sented 1o defendants in arbitration is
the inability 1o obtain any relief on
appeal from a damage award that
would unquestionably be struck
down in a traditional appeal. A
recent example of such an award is
found in Stark v. Sandberg, Phoenix
& von Gomtard, P.C., 381 E3d 793
(&th Cir. 2004), wherein the Eighth

Circuit Court of Appeals reinstated a $6
million punitive damage award despite
the fact that compensatory damages were
only $4,000, a ratio of 1,500 to 1. See id. at
798. Responding to the defendant’s argu-
ment that the magnitude of the punitive
damages award established that the arbitra-
tor had manifestly disregarded United
States Supreme Court precedent imposing
due process restrictions on such awards,
the Eighth Circuit provided the following
chilling commentary: "Although this result
miay seem draconian, the rules of law limit-
ing judicial review and the judicial process
in the arbitration context are well estab-
lished and the parties . . . can be presumed
to have been well versed in the conse-
quences of their decision 10 resolve their
disputes in this manner” . , . Here, |defen-
dant] chose to resolve this “dispute quickly
and efficiently through arbitration” Indeed,
it was |defendant] that insisted on remov-
ing the matter to arbitration, In so doing,
|defendant] “got exactly what it bargained
for” " Having entered such a contract,
|defendant] must subsequently abide by
the rules to which it agreed”



Id. at 803 (citations omitted).

In light of the concern over judicial
review, those drafting arbitration agree-
ments should consider including lan-
guage that preserves the parties right to
obtain judicial review of matters of law
to the fullest extent allowed, At the time
of the drafting of this article, neither the
Alabama state courts nor the Eleventh
Circuit Court of Appeals has addressed
the question of whether the FAA allows
parties to an arbitration agreements to
contractually bargain for expanded judi-
cial review, However, the issue at present
splits other federal courts of appeal. The
Third, Fourth and Fifth circuits have
found that the FAA permits expanded
judicial review, see Roadway Package Sys.,
Inc. v. Kayser, 257 F3d 287,293 (3d G

2001}); Syncor Int’l Corp. v. McLeland, No.

96-2261, 1997 U.S. App. Lexis 21248, at
*14-*18 (4th Cir. Aug. 11, 1997) (unpub-
lished decision); Gateway Tech,, Inc. v
MCI Telecomm. Corp., 64 F3d 993, 997
{5th Cir. 1995), while the Ninth and
Tenth circuits have rejecting expanded
judicial review. See Kyocera Corp, v
Prudential-Bache T Servs., 341 E3d 987,
1004 {9th Cir. 2003) (en banc); Bowen v
Amoca Fipeline Co,, 254 F.3d 925, 937

{ 10th Cir. 2001),

Alabama’s
Developing
Body of
Decisions
Involvin
Appeals from
Arbitration
Awards

McMichael-Exercise
Care and Caution in

Selecting an Arbitrator

The Waverlee Homes, Inc. v. McMichael
decision from 2003 was the Alabama
Supreme Court’s first appeal involving an
actual arbitration award in nearly a

decade. See footnote 8, supra. The
McMichael plaintifis originally filed suit in
circuit court against the seller and the
manufacturer of a mobile home, seeking
“compensatory and punitive damages on
claims alleging fraud, breach of express
and implied warranties, and negligent
and/or wanton construction, inspection,
transport, and setup of the home.” Id. at
494, As often happens in cases of this
nature, the defendants demanded enforce-
ment of their arbitration agreements by
way of a motion to compel arbitration
and the circuit court gave these defen-
dants exactly what they asked for-an
order compelling plaintiffs to arbitrate. It
is safe to assume that, in choosing to
enforce the arbitration agreement, the
defendant manufacturer did not expect an
arbitrator to award plaintiffs $490,000 in
economic damages and emotional dis-
tress, particularly when the plaintiffs’ own
expert estimated economic damages to be
at most $5,500,"

After the circuit court entered judg-
ment on the arbitration award, defense
counsel for the manufacturer sought to
depose the arbitrator based on evidence
he had uncovered that cast doubt on the
arbitrator’s partiality. Specifically, defense
counsel uncovered evidence that the arbi-
trator had issued similarly large awards in
three analogous mobile home cases, based
on virtually identical factual findings,
with all four awards being issued within a
span of four days. In each of these four
arbitrations, plaintiffs were represented
by the same attorney. Defense counsel
further put forth evidence that counsel
for plaintiffs and the arbitrator had previ-
ously acted as co-plaintiffs counsel in a
lawsuit against a mobile home manufac-
turer. Finally, counsel put forth evidence
that plaintiffs’ counsel may have entered
into an arrangement with the selling deal-
er's counsel pursuant to which plaintifs’
counsel was allowed to select the arbitra-
tor he wanted. See id. at 496-99. The cir-
cuit court rebuffed defense counsel’s
efforts to obtain discovery and a post-trial
motion to vacate the arbitration award
was denied by operation of law. See id. at
495, The defendanmt manufacturer there-
after appealed the judgment confirming
the arbitration award on the purported
grounds of “partiality, bias, and corrup-
tion on the part of the arbitrator.” See id."!

Based on the evidence presented as to

possible partiality or bias, which the court
found sufficient to “raise[ | a threshold
inference of possible bias based on [the
arbitrator’s] alleged failure to disclose any
interest or bias that might affect his judg-
ment,” the Alabama Supreme Court held
that the trial court erred in not holding “a
hearing for the purpose of determining
whether adequate evidence exists to grant
[defendant’s| request to set aside the judg-
ment of confirmation.” Id, at 501,
Although it determined that it would not
decide the significance of the evidence
presented but instead allow the trial court
the opportunity to hear and weigh such
evidence of bias/partiality, see id. at 502,
the supreme court proceeded to establish
the “reasonable impression of partiality”
standard as the applicable standard for
challenges to an award on the basis of bias
or partiality. See id. at 508. Pursuant to
this standard, an arbitration award is sub-
ject to challenge if the party asserting bias
or partiality “makes a showing through
admissible evidence that the court finds to
be credible, that gives rise to an impres-
sion of bias that is direct, definite, and
capable of demonstration, as distinct from
a ‘'mere appearance’ of bias that is remote,
uncertain, and speculative.” Id,

MeMichael acutely demonstrates the
risks associated with the selection of an
arbitrator. For years, opponents of arbi-
tration have complained about how arbi-
tration was unfair to plaintiffs.
McMichael's facts establish that any party
to arbitration can be treated unfairly if an
arbitrator is not truly neutral and impar-
tial. The risks associated with the selec-
tion process of an arbitrator are largely
dependant upon the selection procedures
set forth in a given arbitration agreement.
Such procedures, unless unconscionable,”
are due to be enforced and cannot be var-
ied by a trial court enforcing an arbitra-
tion agreement, See McDonald v. H & S
Homes, L.L.C., 853 So. 2d 920, 925 (Ala.
2003) ("McDonald IT") (reversing “order
directing| the parties to select an arbitra-
tor in a manner that is inconsistent with
the terms of the parties’ agreement to
arbitrate”). Some arbitration agreements
allow a court to select an arbitrator and
the FAA itself provides for judicial selec-
tion of an arbitrator in certain circum-
stances, including where no selection pro-
cedure exists. See Y US.C, § 5. Such a pro-
cedure itself presents risk, as there is
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nothing to prevent a judge from appoint-
ing an arbitrator that the defendant views
as unfavorable.

McDonald lIF-The Need
For a Sufficiently
Developed Record

The size and composition of the award
in MeMichael undoubtedly was disturb-
ing to product manufacturers generally
and the mobile home industry in partic-
ular, Because the Alabama Supreme
Court’s opinion was limited to the
bias/partiality issue, interested parties
were left to wonder if an arbitration
award of that magnitude could survive
on appeal in Alabama. The court recently
decided another appeal involving a
mobile home and a large award in favor
of a plaintiff. See McDonald 111, 2004 Ala.
Lexis 343 (Ala. Nov. 24, 2004). This deci-
sion will do little to calm the fears of
companies defending claims in arbitra-
tion in Alabama. McDonald 111 involved
allegations of intentionally tortious con-
duct in the sale of a mobile home. The
arbitrator awarded $500,000 in damages
without specifying what amounts, if any,
were awarded for emotional distress or
punitive damages. See id. at *14. Finding
the record evidence sufficient to support
an award of damages on conversion and
fraud, but having no way to determine
whether the award was impermissibly
large under the law, the court rejected a
manifest disregard challenge. See id. at
*12-15. Such a challenge was viewed as
an impossibility because the court had
no way to compare the amount of the
compensatory award to the amount of
the punitive award, as such information
was entirely lacking. See id. at *14-15.

What MeDarald [T counsels is the
need for a sufficiently developed record
to allow appellate courts to determine
exactly what occurred below in the arbi-
tral proceeding. Lacking in McDonald IT1
is an award that delincates the amounts
awarded for each category of damages
sought. Detail is critical in other areas,
however, including an explanation of the
facts upon which the arbitration award is
based and the legal authorities/rules of
law that underlie the award. Further,
many of the avenues of appeal, most
notably the manifest disregard of the law
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standard, depend upon the existence of a
transcript of the arbitration proceedings
to allow the appellate court to determine
what information was before the arbitra-
tor. In absence of such a transcript,
appellate courts generally are unable to
determine what factual and legal argu-
ments were or were not made, thereby
eliminating arguments that an arbitrator
ignored or disregarded controlling law,
See Sanderson Group, Inc. v Smith, 809
S0. 2d 823, 829 (Ala, Civ. App. 2001}
("Without a record to dispute [the arbi-
trator’s| finding, we must presume that
the arbitrator heard the evidence that
would have been necessary to support his
finding™ ) McKee v. Hendrix, 816 So. 2d
30, 37 (Ala. Civ. App. 2001) (“Without
the complete transcript of the hearing
before the arbitrator, however, this court
cannot be certain what evidence or argu-
ments were presented to the arbitrator™).

Horn-The Need for
Precision in Framing
Grounds for Appeal

While the limited nature of judicial
review with arbitration is an inevitable
risk all parties to arbitral proceedings
must assume (provided the parties have
not validly agreed to an alternative stan-
dard or review), Horn demonstrates that
the Alabama Supreme Court, in the right
circumstances, will carefully consider
arguments on appeal for vacatur of an
arbitration award, in whole or a part
thereof. The record in Horn was suffi-
ciently well developed, factually and
legally, to allow as meaningful an appeal
as possible in arbitration, In particular,
the Horn arbitral panel issued a 49-page
decision that included “detailed findings
of fact and explicit legal conclusions
underlying the awards” Horn, 901 So. 2d
at 31. Horn thus presented the rather
unisual scenario where the appellate
court essentially knew exactly what the
arbitrators awarded for each specific cat-
egory of damages and knew the factual
and legal basis upon which the arbitra-
tors made such awards,

Horn involved claims agamst the
Birmingham News for breach of contract,
breach of fiduciary duty, conversion, and
fraud by six individuals who formerly
sold and distributed newspapers to the

public. The panel awarded the six plain-
tiffs approximately $20 million in com-
pensatory and punitive damages. See id.
at 30, On appeal, the Birmingham News
challenged, inter alia, the validity of the
panel’s finding of fraud, the amount of
compensatory damages awarded and the
amount of punitive damages awarded.
See id, at 57-69. The Birmingham News
ultimately received a substantial reduc-
tion of the overall award, nearly $4 mil-
lion, but the supreme court affirmed as
to the approximately $16 million. See id.
at 65-66, 69, With regard to punitive
damages, the court found sufficient state
action in the confirmation of an arbitra-
tion award to implicate the Due Process
Clause. Ser id. at 66-67. Accordingly, the
court determined that it would review
properly made due process challenges to
a punitive damages award under the
manifest disregard theory of review. See
i, The implication of this pronounce-
ment is that defendants are able to assert
the due process limitations on the award
of punitive damages from BMW and
State Farm in arbitration awards,
although, as demonstrated in the above
discussion of McDonald 111, the underly-
ing record must allow for a comparison
of the amounts awarded in compensa-
tory and punitive damages for such an
award to procead. Importantly, in finding
sufficient state action in the confirmation
of an arbitration award to implicate due
process concerns, the Alabama Supreme
Court parted ways with the United States
Court of Appeals for the Eleventh
Circuit, which some years before found
arbitration not to involve state action.
See Davis v, Prudential See., Ine., 59 F3d
1186, 1191-1192 (11th Cir. 1995).

In firmly establishing manifest disre-
gard as an available grounds for appeal
and making clear that punitive damages
awarded in arbitration can be reviewed
on appeal for excessiveness, Horn
unquestionably is favorable precedent
regarding the appealability of arbitral
awards. Yet, at the same time, the deci-
sion evidences the harsh realities of arbi-
tration appeals. In particular, the opinion
demonstrates that Alabama appellate
courts will, to the extent possible, con-
strain their review to the narrowest scope
possible and will only address precisely
made appellate arguments that are
specifically linked to an accepted avenue



of appeal. See, e.g., Horn, 901 So. 2d at 61
(“In the final analysis, [defendant| makes
no real argument concerning the suffi-
ciency of the fraud evidence presented at
the arbitration hearing”); id, ("It is
important to note another issue not
raised in these appeals™); id. at 62 (“The
other points made only tersely in this
portion of the [defendant’s| argument do
not adequately articulate any manifest
disregard of the law by the panel”); Id. at
62 ("At no point in its briefs to this Court
does |defendant| challenge the amounts
awarded each plaintiff for mental dam-
ages, apart from arguing that it has no
liability for damages at all”); id. a1 64-65
(focusing on arguments not made by
defendant in its brief)." In other words,
the Alabama Supreme Court has made it
clear that it will not bend aver backwards
to rescue defendants from the ill-fated
results of their conscious decision to
require and invoke arbitration.

Conclusion

Although Alabama's next phase of arbi-
tration is in its inception, early signs sug-
gest that arbitration is not always the better
course of action for defendants, particular-
ly in light of the current compaosition of the
Alabama Supreme Court. The problems
experienced by defendants in Alabama
courts in the 1990s, excessive punitive dam-
ages awards and “drive-thru” class certifica-
tion, are long gone. Based on the current
state of the law and the challenges present
in defense of claims in arbitration, poten-
tial defendants and their counsel should
consider reexamining both the use of arbi-
trations and the terms employed in such
agreements to best protect against an
unanticipated worst-case scenario. m
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BENJAMIN LEE BOYANTON

Benjamin L. Boyanton, a member of the
Huntsville-Madison County Bar
Association, died December 19, 2004 at the
age of 34. He was born July 1, 1970 in
Huntsville and attended Samford
University, where he obtained his under-
graduate degree in 1992, He graduated
from Birmingham School of Law and was
admitted to the Alabama State Bar in 1997,

Boyanton moved back to Huntsville and
established himself as an excellent attor-
ney, one who loved his profession and
prided himself on helping those in need.

JOHN GROW, SR

lohn Grow, Sr., a member of the
Mobile Bar Association, died in Gulf
Shores September 6, 2004 at the age of
67,

He was born in Tuscaloosa on
September 20, 1936, the son of Altona
Way and James A. Grow. He grew up in
Tuscaloosa, and received his bachelor’s
degree from the University of Alabama
and his law degree from the University's
School of Law, where he was editor of the
Law Review and wrote a number of
scholarly articles. Before attending law
school, he entered the United States
Army, from which he received an honor-
able discharge after being commissioned
as a captain. After he received his law
degree in 1962, he clerked for the
Honorable Frank Johnson, a distin-
guished jurist in the U.S. Middle District
Court, Southern Division, in
Montgomery, from 1962 to 1964, who
was heavily engaged in landmark civil
rights cases at that time. He practiced law
in Mobile from 1965 until 1995, John
then was licensed by the Alabama Real

He was a respected attorney in the
Huntsville area, well known for his
impressive personal presence in the court-
room and equally well known for his gen-
tlemanly approach to life and the law.

Boyanton was a member of the First
Baptist Church and was a devoted hus-
band to Amy Yates Boyanton, his wife of
nine years, and a loving father of two
sons, William Lee Boyanton and Wesley
Bryant Boyanton.

— Frederick L. Folell, president,

Huntsville-Madison Counry Bar Assoctation

Estate Association and engaged in the
real estate business in the Gulf Shores
area from 1995 until his death,

John was an engaging attorney who
was known for his style, wit and sense of
humor. He was also known for his will-
ingness to assist his fellow lawyers who
needed assistance, both professionally
and personally. He had a keen sense of
appreciation, sensitivity and compassion
for people which translated into a gen-
uine concern for his clients.

John was a member of 5t. Margaret of
Scotland Catholic Church in Foley.

He is survived by his wife, Evie L.
Grow; three sons, John and his wife,
Annette, Brad and his wife, Patricia, and
Winston; two stepsons, Lee Hartley and
Lance Hartley and his wife, Brandy; three
daughters, Angela and her husband, John
Locklier, Carol and her husband, Scott
Heggeman, Carla and her husband, Scott
Kennedy; four brothers; one sister; and
ten grandchildren.

— Beth Rouse, president,
Mobile Bar Association



WILLIAM HENRY MCDERMOTT

William H. McDermott, a distinguished
lawyer and circuit judge, died May 24,
2004 at the age of 70, Judge McDermott, a
native and lifelong resident of Mobile,
was boarn August 2, 1933, the eldest son of
Judge and Mrs. William V. McDermott.
He graduated from McGill Institute in
1950 and received an AB degree and an
LLBE degree from the University of
Alabama, He served in the United States
Army from1955 to 1956, where he was a
Ranger, platoon leader and company
commander of the 7th Infantry Division.
He also served in the Alabama National
Guard from 1957 until 1961.

He began practicing law in Mobile in
1958. He married Catherine O'Brien in
1960 and they had nine children. Judge
McDermott was preceded in death by his
infant daughter, Mary Virginia, as well as
his parents. He is survived by his wife,
Katie, and eight children, Michelle
(Michael) Mayberry, Elizabeth (Kevin)
O'Neal, Annette (Gregory) Carwie,
Jeanne M. Cruthirds, Mary Claire (John)
Wacker, Catherine (Jason) Williamson,
Maureen P. McDermott, and William J.
McDermott; 14 grandchildren; two
brothers; and numerous other relatives.

Bill served in the Alabama House of
Representatives from 1962 to 1966 and in

the Alabama Senate from 1966 to 1970,
During his service in the house and the sen-
ate, he took an active role in creating the
University of South Alabama and the
School of Medicine for the university. He
was appointed by Governor Albert P.
Brewer as vice-chairman of the Alabama
Constitution Commission and served in
that role from 1970 to 1976. He was
appointed general conservator for Mobile
County in 1995 and served until 1998. He
also served as city attorney for the City of
Chickasaw from 1961 until 1998, when he
was elected circuit judge. He also served
shorter terms as city attorney for Creola
and Citronelle. At the time of his election to
the circuit court, he was the senior partner
in Sirote & Permutt, He was also a member
of the Alabama, Mobile and American bar
associations, and served as president of the
Mobile Bar Association in 1989.

He was a member of 5t. Pius Catholic
Church, serving that parish at PTA presi-
dent and on the parish council. He was a
member of the Knights of Columbus and
was a 4th Degree Knight of the Bishop
Toolen Council. He was designated a
Knight of Saint Gregory by Pope John
Paul IT in 1988,

Bill was a member of many other serv-
ice and civic organizations.

At the time of his death, he was an
active member of the Alabama Pattern
Jury Instructions Committee,

Expressing his grief over his death,
Bill’s brother, Edward, said, “This is a
great loss for me, both personally and
professionally. I began my law practice in
1967 and I was fortunate enough to have
him as a mentor, advisor and teacher. |
was, of course, also fortunate to have him
as a brother. .. "

— Beth Rouse, president,
Mohile Bar Association
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PATRICK WILLIAM RICHARDSON

Patrick W. Richardson, a member of
the Huntsville-Madison County Bar
Association, died November 14, 2004. Pat
was born in Huntsville on October 5,
1925 1o Judge Schuyler H. Richardson
and Susanne Smith Richardson. He dis-
tinguished himself early in his life with
his quick and insightful mind, graduating
as valedictorian from Huntsville High
School, He also graduated in 1947 from
the University of Alabama with a B.S,
degree and in 1948 with a law degree. As
a student, he continued to find distinc-
tion as evidenced by his admission to Phi
Eta Sigma, Beta Gamma Sigma, Law
Review and the Farrah Order of
Jurisprudence.

Upon graduation from law school and
admission to the bar, Pat became the
fourth generation of Richardsons to find
distinction in our honored profession.
Pat returned to Huntsville to join the
firm of Bell Richardson. Pat was an
exceptional lawyer and was widely
regarded as a true “lawyer's lawyer.” He
was elected president of the HMCBA in
1965 and of the Alabama State Bar in
1969,
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Pat distinguished himself as counsel
for the L & N Railroad and the Southern
Railroad for over 50 years and was an
active member of the National
Association of Railroad Trial Counsel. As
a reflection of his broad and varied skills,
while an able trial lawyer, he was recog-
nized by his admission to the American
College of Mortgage Attorneys.

Pat was also an able mentor to many
young lawyers and molded their early
careers by giving generously of his time,
energy, talents and resources.
Throughout his life, he served as cher-
ished friend, attorney and counselor to
thousands, who were the recipients of his
great wealth of judicial knowledge and
uncanny insight.

Pat also effectively promoted education
in the Huntsville community, playing a
causal role in establishing an extension
campus of the University of Alabama in
Huntsville. He served as the first presi-
dent of the UAH Foundation, a trustee of
that foundation and as its counsel from
1961 until his death. Pat was a recipient
of the UAH Honorary Doctor of Laws
Degree, the UAH President’s Medal, the

Distinguished Civic Service Award, and
the first official UAH class ring.

Pat was also a founder of Randolph
School; a director of the Huntsville
Industrial Expansion Committee, the
Boy's Club, the Community Chest and
the United Way; a longtime member of
the Huntsville Rotary Club; and a long-
time member of the National Conference
of Christians and Jews (now known as
the National Conference for Community
and Justice).

Pat received the Award of Merit from
the Alabama State Bar, the John
Sparkman Award from the University of
Alabama Madison County Alumni
Chapter, the Distinguished Service Award
of the Huntsville-Madison County
Chamber of Commerce, the
Humanitarian Award from the Arthritis
Foundation, and the Distinguished
Service Award from the HMCBA.

Pat is survived by his wife, Mary
Moore Richardson; his sons, Schuyler H.
Richardson, 11T and James H. Richardson;
and four grandchildren.

— Frederick L. Fohrell, president,
Huntsville-Madison Cotnty Bar Association



KENNETH WILDER
UNDERWOOD, JR.

Kenneth Wilder Underwoaod, Ir. of
Montgomery joined the Lord on
Saturday, May 7th. He is survived by his
wife, Rena Alice Pope Underwood; a
daughter, Judge Lucie McLemore and her
husband, Ernest Wray Smith; three sons,
John Lewis Underwood, 11, Kenneth
Wilder Underwood, 11T and his wife,
Nancy Harris Underwood, and George
Wilkie Underwood and his wife, May
Walker Underwood; eight grandchildren;
and one great-grandchild. He is also sur-
vived by numerous brothers-in-law; sis-
ters-in-law, nieces and nephews. He was
preceded in death by his father, Kenneth
Wilder Underwood; his mother, Lucie
Crommelin Underwood; and two sisters,
Crommelin Underwood Alexander and
Katharine Underwood Cross,

Kenneth was born May 13, 1924 in
Montgomery. He was educated at The
Citadel and the University of Alabama. A
member of the Alabama State Bar for 56
years, he graduated from the University
of Alabama School of Law in 1949. He
was a lifelong member of 5t. John's
Episcopal Church, where he served on
the vestry. Kenneth was a member of Phi
Dielta Theta fraternity, Capital City
Kiwanis Club, Old South Historical
Society and a charter member of the
Montgomery Society of Pioneers. His
daughter, Judge Lucie McLemore, his

b “.()

son-in-law, E. Wray Smith, and one
granddaughter, Grace McLemore Jeter,
are members of the Alabama State Bar
also.

During World War 11, Kenneth served
as a sergeant in the United States Army,
1259th Engineer Combat Battalion, in
the European Theater of Operations.
Before his retirement in 1987, he was
assistant vice-president of Southern Bell
Telephone Company.

Kenneth was an avid hunter and out-
doorsman and continued to enjoy visit-
ing with friends after suffering a massive
stroke nine years ago.

Brigham, William Henry
Mobile

Admitted: 1962
Died: August 4, 2005

Crook, Charles McDowell
Montgomery
Admitted: 1961
Died: August 10, 2005

Farris, Hugh Douglas, Jr.
Jasper
Admitted: 1955
Died: June 13, 2005

Fonde, Henry Buck
Mobile
Admitted: 1949
Died: May 24, 2005

Moss, Katherine Elise
Huntsville
Admitted 1976
Died: April 26, 2005

Powers, Robert Francis
Montgomery
Admitted: 1984
Died: August 14, 2005

Prestwood, Alvin Tennyson
Montgomery
Admitted: 1956
Died: August 22, 2005

Sapp, Robert Austin
Cullman
Admitted: 1945
Died: April 23, 2005

Scruggs, Edward Neal
Guntersville
Admitted: 1949
Died: June 5, 2005

Sharpe, Eldon
Dadeville
Admitted: 1989
Died: July 9, 2005
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» Mobile attorney Mark Wolfe was hon-

ored in Augost by Mothers Against
Drunk Driving (MADD) for his cre-
ation of a comprehensive handbook
designed to help victims of automobile
accidents and their families.

Wolfe first published the manual in
1994, Since its initial appearance, the
manual has been used by numerous
law enforcement agencies and other
groups as a learning 1ol

Wolfe received MADD's Pubilic
Service Award during a seminar spon-
sored by the group.

A University of Alabama graduate,
Wolfe earned his law degree from the
University of Alabama School of Law
in 1987,

* Gibson Vance, a sharcholder at Beasley,

Allen, Crow, Methvin, Portis & Mills PC,
was recently elected to the office of par-
liamentarian of the Association of Trial
Lawyers of America. The election took
place at the ATLA Annual Convention
in Toronto. As parliamentarian, Vance
will be one of six officers representing
ATLA's 60,000 members nationwide.
Vance is currently second vice-president
of the Alabama Trial Lawyers
Association and president of the
Montgomery County Bar Association.
He also serves on ATLA's Public Affairs
Committee, is the state chairman for the
Leader’s Forum Committee and is serv-
ing a two-year term as a member of the
board of directors for Trial Lawyers for
Public Justice. Vance received his |.I.
from Jones School of Law at Faulkner
University and his B.A. from Troy State
University in 1987.

¢ Gary M. Brown, shareholder at Baker,

Donalson, Bearman, Caldwell &
Berkowitz PC, has been appointed to
serve as general counsel for the Ethics
Office Association (EOA),

The EOA is a non-counseling, mem-
ber-driven association exclusively for
individuals who are responsible for
their company’s ethics, compliance and
business conduct programs. The only
organization of its kind, it is the largest
group of corporate ethics and compli-
ance practitioners in the world.

* The Alabama Lawyer’s Association

(ALA) has selected H. Lewis Gillis,
partner of Thomas, Means, Gillis &
Seay PC, as the recipient of the Arthur
D, Shores Distinguished Service
Award. The award, which was present-
ed at their annual convention, recog-
nizes an ALA member who best per-
sonifies the ideals and interests of
attorney and civic leader Arthur D,
Shores.

The Alabama Lawyer's Association,
an affiliate of the National Bar
Association (NBA), was organized in
1971 to encourage the study of law, to
provide support services to members
to address those issues which limit
their effectiveness and to protect civil
and political rights to all citizens.

* Jock M. Smith has been named the

winner of the inaugural Johnnie L.
Cochran [r. Journey to Justice Award.
Smith is a founding national partner of
The Cochran Firm. The award was
presented at the National Bar
Association meeting in Orlando, W
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Federally-Mandated
State Legislation

he Alabama legistature, for the
I past two years, has been in a budg-

etary crisis, due in part to federal
mandates that require states to spend
money to meet federal requirements. To
meet these demands in fiscal year 2003-
2004, general fund agencies were forced
to take an 18 percent funding cut. In
2004-2005, many agency budgets were cut
an additional seven percent.

The National Conference of State
Legislatures has tracked these staggering
costs to federal mandates. The NCSL
reports that Alabama, for 2004, realized
cost-shifting from the federal govern-
ment that amounted to $358,887,000 or
6.5 percent of the state's total appropria-
tion.

Recently passed federal legislation that
preempts state authority and does not fully
fund its impact on states are the following:

The Intelligence Refiorm and Terrorist
Prevention Act of 2004 - Driver’s
License (P.L.10B-458)

Social Security Protection Act of 2004
(PL.10&-203)

Law Enforcement Officer’s Safety Act
(PL.108-277)

No Child Left Behind 2001 (PL.107-110)

The Help America Vote Act of 2002
(HAVA) (P.L.107-252)

Class Action Fairness Act of 2005
(PL.109-002)

In many cases, Alabama first learns of
a federal mandate when a federal agency
notifics Alabama that the state is out of
compliance with the federal law, or that
the state legislature must pass a statute or
lose federal funding.

Federally mandated state legislation
usually appears in one of four forms:

1. Compulsory legislation clauses in fed-
eral statutes directing states to comply

under the threat of civil or criminal
penalties. {Example: Equal
Employment Opportunity Act)

2. Legislation requirements which apply
generally to recipients of federal
grants which further national, social
or economic policies. (Example: envi-
ronmental protection and nondis-
crimination laws)

3. Legislation which does not require com-
pliance but which imposes financial
sanctions such as reduction or elimina-
tion of funds for certain programs if the
state does not comply, (Reduction of
blood alcohol levels for DUT violations
and the No Child Left Behind Act)

4. Partial preemption laws which estab-
lish basic policies but permit adminis-
trative responsibilities to be delegated
to states if they meet nationally deter-
mined conditions or standards.
(Example: Clean Air Act and Help
America Vote Act)

Learning of these federal mandates is
not a problem for states when it is a
highly publicized issue, like speed limits,
DUT laws or election reform but it is
mare problematic for more obscure acts,

State legislation, once signed by the
governor, is deposited with the secretary
of state’s office. However, there is no cor-
responding depository for acts in the fed-
eral system, Once a bill passes both houses
of Congress it goes to the appropriate
Senate or House enrolling clerk. After the
President signs the bill into law, the onigi-
nal goes back to the national archives and
a copy goes to the superintendent of doc-
uments who supplies slip laws to the vari-
ous agencies and depository libraries.
There is no corresponding depository like
a state's secretary of state’s office.

Federal mandates are not new to
Alabama. It became common for federal



statutes to require the Alabama legislature
to enact state legislation in the mid-1980s
when Alabama was directed to pass cer-
tain types of legislation or risk reduction
or elimination of federal grant monies.

In the wake of reduced grants in aid,
Alabama and other states could not afford
to risk the loss of funding sources by not
fulfilling such state mandated legislative
requirements. In order to make prudent
budgeting decisions and to assure funding
sources, Alabama and other states' legisla-
tures must become aware of these
requirements, In the mid-1980s there was
no single source which identified and
compiled the state legislative require-
ments of state statutes. On behalf of the
Alabama legislature and the National

Conference of State Legislatures, | spent
the summer of 1985 working in
Washington with the NCSL and the
White House, compiling the first directo-
ry of Federally Mandated State
Legislation. States worked for years to
educate Congress about the financial
problems these federal mandates were
causing state budgets,

It was ten years later that Congress
passed the unfunded Mandates Reform
Act of 1995 as an effort “to curb the prac-
tice of imposing unfunded federal man-
dates on states and local governments.”

Subsequently, the NCSL established
both a “Mandate Monitor” and a
“Preemptive Monitor” to track federal
legislation affecting states. The NCSL has

identified a 351 billion cost shift in feder-
al funding to states for the fiscal years
2004 and 2005 collectively, and a poten-
tial of a $30 billion cost shift in fiscal year
2006,

The mandate monitor also identifies the
following pending federal legislation that
will have a financial impact on states. The
NCSL'S review of these pending acts
makes the following observations:

Medical Malpractice

Several bills, all of which seek to pre-
empt state laws across the country in the
areas of damage caps, attorneys' fees and
statutes of limitations for malpractice
suits,
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Clear Skies Legislation

Clear Skies Legislation would set federal
emission targets and deadlines for reaching
these targets for sulfide dioxide, nitrogen
oxide and mercury, It would preempt the
use of New Source Review, a state enforce-
ment tool designed to ensure that power
plant equipment, in modifications or
expansions, does not increase pollutants.

Campaign Finance—

“527 Reform Act”
Will clarify when Section 527 political
organizations must register with the

Federal Elections Commission or lose
their tax-exempt status.

Driver’s License—The
Real ID Act of 2005

Dismantles the Intelligence Reform Act
and driver's license provisions and
requires states to verify lawful presence
before issuing a driver's license; estab-
lished security standards for state offices
where driver’s licenses and related docu-
ments are produced and stored; regulate
personnel training and security clearances;
set federal data storage requirements; and

Mold or Water

Services offered:

= Determination of extent of damage

* Remediation protocol development

* Technical support for complex litigation

* Expert witness & case reviews

» Mold/ moisture related construction defects
» Testing for hidden mold & health concems
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¢ info@mold-free.org *

Training guides for Advanced Mold
Investigation and Remediation, s=e
web site to order. Training materials
developed for Florida Mold Contractor
Training Course & Texas

Maold Assessor and

Remeadiation

Training Courses
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prohibit financial assistance to a state
unless it joins an interstate compact,
which is vet to be enacted by a single state.

Insurance—The Smart

Act of 2005
The bill would establish federal

requirements for insurance regulatory
reform. States would either have to adopt
federal provisions or face preemptions
and sanctions. States could either enact
model laws developed by the National
Association of Insurance Commissioners
or accept the model laws if state action
were deemed inconsistent with them by a
federal insurance panel. The bill regulates
automobile, homeowners’ and workers'
compensation iNsurance,

Small Business Health
Fairness Act of 2005

Preempts state laws providing critical
protection to consumers and fails to
replace them with adequate federal pro-
tections. [t would destabilize a stare’s
small group insurance markets, under-
mine previously enacted state and federal
insurance reforms and reintroduced the
practices they had banned by these laws.

Alabama legislators and other legisla-
tors across the country are provided this
preemption monitor by the National
Conference of Legislatures. This enables
state legislators to monitor and analyze
both tederal legislation and judicial
efforts to preempt historic and traditional
state authority,

For more information about the
Institute, contact Bob McCurley, director,
Alabama Law Institute, P.O. Box 861425,
Tuscaloosa 35486-0013; fax (205) 348-
8411; phone (205) 348-7411; or visit our
Web site at www.alistafe.al us. |
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Law Firm May Not “Choose”
Between Conflicting Present Clients
And Withdraw from Representation
So As to Relegate One Present
Client to “Former Client” Status in
Order to Take Advantage of Less
Stringent Conflict Rules

QUESTION:

“I have found myself in a situation
where my opponent in litigation con-
tends that my law firm must withdraw
from representation of a longtime client,
A, for whom we have acted as general
counsel, due to an alleged conflict of
interest under Rule 1.7 of the new Riles
of Professional Conduct which became
effective January 1, 1991. | would appre-
ciate receiving a confidential opinion
from you as to whether we can take
advantage of the comments to Rule 1.7
and withdraw from representing client C
and continue to represent client A under
Rule 1.9

“The situation arose when [ fled suit
on behalf of our longtime client A
against B, an Alabama general partner-
ship, and its general partners C and D,
for breach of a construction contract and
a fraud in the inducement and during
performance of the contract. We also
alleged a pattern and practice of fraud
based on other jobs handled by D who
was overseeing the construction work for
B. C did not get involved with the con-
struction project and did not commit

any of the alleged fraud and is not
claimed to be part of a pattern and prac-
tice. C is only included in the lawsuit by
virtue of being a general partner in B,
and thus liable for the acts of B.

“Shortly after filing suit, | learned that
another lawyer in our firm, Jane Doe, was
representing C on a one-time matter which
was totally unrelated to the litigation, This
is the only time we have represented C. The
unrelated matter involved preparing the
necessary legal documents for a condo-
minium development. The condominium
praject was not connected in any way with
the project out of which the construction
lawsuit arose. Different entities were the
owners of the two projects and different
people were involved in each project. The
only connection of C with the construction
project was that it was a general partner of
the owner of the construction project, B, a
general partnership.

“Legal work on the condominium
project for C commenced in April 1989,
For several years prior to this date, my
law firm had acted as general counsel for
A, In September 1989, A entered into a
construction contract with B for a proj-
ect which was not in any way related to



the condominium project. In November
1989, client A asked us questions con-
cerning the construction contract. We
periodically thereafter gave A advice con-
cerning its rights under the construction
contract. Matters deteriorated between A
and B, and in November 1990, A asked us
to file suit against B, C was included as a
defendant in the lawsuit since it was one
of the general partners of B. Suit was
filed November 13, 1990,

“In late November 1990, we discovered
the potential conflict concerning C. We
immediately notified A and C of the situ-
ation. We received verbal consent from
both A and C to continue our representa-
tions in the respective matters.

“In January 1991, we were advised by
counsel for C (Law Firm X) that C was
withdrawing its consent to our represent-
ing A in the construction litigation because
we had not fully informed C as to the
extent of the potential conflict. This was
surprising since C had a copy of the
Complaint and had in-house lawyers on
staff. Nevertheless, C insisted that we with-
draw from our representation of A in the
construction litigation but continue to
represent C in the condominium project.
C contends we must withdraw from repre-
senting A because of Rule 1.7 of the Rules
of Professional Conduct and cites a portion
of the comments thereto (under subtitle
“Conflicts in Litigation”) which state:

"Ordinarily, a lawyer may not
act as advocate against a client the
lawyer represents in some other
matter, even if the other matter is
wholly unrelated.

“Since the matter involving C is wholly
unrelated to the construction litigation, it
seems to me that other comments 1o Rule
1.7 ¢ontrol how this claimed conflict could
be resolved. The second sentence in the
second paragraph of the Comments under
‘Loyalty to a Cliemt’ states:

““Where more that one client is
involved and the lawyer withdraws
because a conflict arises after repre-
sentation |has been undertaken],
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whether the lawyer may continue to
represent any of the clients is deter-
mined by Rule 1.9 Rule 1.9 would
not seem Lo prevent us from contin-
uing to represent A in the construc-
tion litigation, if we withdrew from
representing C in the condominium
project, since the construction litiga-
tion has no relationship or connec-
tion to the condominium project,

*This resolution of the asserted conflict
was mentioned to C's counsel who
responded by citing Wolfram's Hornbook
on Modern Legal Ethics and the California
bankruptcy case In re California Canners
ard Growers, 74 B.P. 336 (1987 ). The cited
authority stated that in the situations
involved in the authority, the lawyer could
not choose between clients as to who he

would represent. However, the bankruptcy
case seems to be distinguishable from our
situation since the two matters involved
here are totally unrelated and since the
case deals with the old code. Additionally,
the portions of Wolfram cited talk about
simultaneous litigation which we do not
have in our situation. Moreover, the refer-
ences seem to be at odds with the
Comment section to Rule 1.7 cited above
which seems to require withdrawal from
representation of at least one client but
allows continued representation of another
if such would not violate Rule 1.9

“Thus, the question presented is whether
we may withdraw from representing C in
the condominium project and continue to
represent our longtime client A in the con-
struction litigation where C is a defendant
by being a general partner of B, or whether

we must do what C wants and withdraw
from representing A in the construction lit-
igation and to continue to represent C in
the condominium project, or whether we
should do something else. We would
appreciate your confidential opinion as to
what we should do in this situation and
whether we can withdraw from representa-
tion of C and continue to represent A in
the construction litigation.”

ANSWER:

Your representation of client A in the
construction litigation is directly adverse to
client C and for that reason you must with-
draw from representing A in that matter.
You may continue to represent A and C in
other matters totally unrelated to the con-
struction litigation. Additionally you may
not, by discontinuing your representation
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of C, take advantage of the less stringent
conflict rule regarding former clients and
thereby continue to represent A,

DISCUSSION:

Rule 1.7 of the Rules of Professional
Conduct provides the following:

“Rule 1.7 Conflict of Interest: General
Rule {a) A lawyer shall not represent a
client if the representation of that client
will be directly adverse to another client,
unless:

(1) the lawyer reasonably believes the
representation will not adversely affect
the relationship with the other client;
and (2) each client consents after consul-
tation.”

As pointed out in the Comment to
Rule 1.7 "loyalty is an essential element
in the lawyer's relationship to a client.” In
the situation where a lawyer takes part in
litigation against an existing client “the
propriety of the conduct must be meas-
ured not so much against the similarities
in litigation, as against the duty of undi-
vided loyalty which an attorney owes to
each of his clients.” Cinerna 5, Ltd. v,
Cinerama, Inc., 528 F.2d 1384, 1386 (2d

-ir. 1976).

Much more latitude is permitted with
respect to litigation against a former
client. In this regard, Rule 1.9 of the Rules
of Professtonal Conduct provides the
following:

“Rule 1.9 Conflict of Interest: Former
Client

A lawyer who has formerly represented
a client in a matter shall not thereafier:

{a) represent another person in the
same or a substantially related matter in
which that person’s interests are materially
adverse 1o the interest of the former client,
unless the former client consents after
consultation; or (b} use information relat-
ing to the representation to the disadvan-
taged of the former client except as Rule
1.6 or Rule 3.3 would permit or require
with respect to a client or when the infor-
muation has become generally known.”

Here the emphasis is on the similarities
in the litigation (a substantially related

matter), and vuse of client confidences to
the disadvantage of the former client. In
the instant situation there is no question
that you could not continue to represent
both dlient A and C in non-substantially
related matters while at the same time
representing A in [itigation against C.
Rule 1.7 does not permit such divided
loyalty unless the conflicting interest will
not adversely affect the relationship of
the other cliemt and each client consents.

The more difficult question is whether
vou could cease to represent client C,
thus relegating C to former client status
and thereby take advantage of the for-
mer client rule (Rule 1.9), Indeed the
Comment to Rule 1.7 seems to indicate
that such a procedure would be ethically
permissible. The second paragraph of
the Comment provides that, “"Where
more than one client is involved and the
lawyer withdraws because a conflict aris-
es after representation, whether the
lawyer may continue to represent any of
the clients is determined by Rule 1.9."
We do not believe that this Comment
was intended, in situations such as this,
to allow the lawyer to disregard one
client in order to represent another
client. To hald otherwise, would do great
harm to the principle of loyalty which is
bedrock in the relationship between
lawyer and client.

We find support for this view in Unifed
Sewerage Agency v. Jelco Inc., 646 F2d
1339, (9th Cir. 1981) where the Court
held that: “The present-client standard
applies if the attorney simultaneously rep-
resent clients with different interest. Thas
standard continues even though the repre-
sentation ceases prior to filing of the
motion to disqualify. If this were not the
case, the challenged attorney could always
convert a present client to a *former dient’
by choosing when 1o cease to represent
the disfavored client.” (Supra at 1345, N.4,
citing, Fund of Funds Led. v. Arthur
Anderson ¢ Co,,567 E2d 225(2d Cir.
1977). For the above reason, it is our view
that you must cease your representation of
A in the litigation that is directly adverse
to your client C, [RO-1991-08] ]
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About
Members,
Among Firms

The Alabama Lawyer no
longer publishes addresses
and telephone numbers
unless the announcement
relates to the opening of a
new firm or solo practice.
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About Miembers

G. Douglas Benson announces the
opening of his office at 114 5. Broad Street,
Scottsboro 35768, Phone (256) 259-1443.

Martin M. Poynter, formerly of Smith,
Spires & Peddy PC, announces the opening
of The Poynter Law Firm LLC, 305 N,
Joachim Street, Suite A, PO, Box 235,
Mobile 36601-0235, Phone (251) 441-0653,

Among Firms

District Attorney Randall Houston
announces Glenn Goggans has been
named chief assistant district attorney for
Autauga, Chilton and Elmore counties.

Bradley Arant Rose & White LLP
announces that Douglas L. Patin,
Michael 5. Koplan, Robert |. Symon,
Stephen R. Spivack, and Edward 1.
Beder, Jr. have joined the firm's
Washington office as partners.

Douglas L. Brown, Donald C. Radcliff
and Clifford C., Brady announce the open-
ing of Brady, Radcliff & Brown LLP with
offices at 61 5t. Joseph Street, 16th Floor,
Maobile 36602, Phone (251) 405-0077.

Tammy L. Dobbs, a partner of
Constangy, Brooks & Smith LLC, has
been named head of the firm's
Birmingham office. Shannon L. Miller has
been promoted to partner with the firm,

ARE YOU PAYING TOO MUCH
FOR LIFE INSURANCE?

Through Drane Insurance you can purchase afferdable life insurance from highly raled
msuriice compinics. To avoid overpaying, call for o fneg quote on policies mnging from 51000400
up (o 325,000,000 1o compare with your current life or business insurance

West Coant Lafe Insurance Company
£250,000 Level Term Coverage
Mule, Super Prefemed

Annual Premium
AGE: 0 35 4h 45 50 55 Bl
Gio sz S118 140 §213 £293 S400 5773
G5 5135 S135 S168 5200 S43 650 £1,015
G20 Slek $170 5223 5371 5575 $R63 S141E

West Coast Life Insurance Company
S500,000 Level Term Covernge
Male, Super Preformed

Anmual Presmium
AGE: 30 15 4 45 0 55 1]
aGlo SIRS 518 £230 £175 £535 §930 51,495
Cils 220 §2 M) £285 $530 SHAS £1,250 £2.020
G2 285 §2490 S40) L6U5 S1, 100 §1,675 £2,785

Drane Insurance
Carter H. Drane

(800) 203-0365

Life Insurence * Emplovee Benelits « Estale Planning » Annuities
LET US FAX YOU A QUOTE
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Farmer, Price, Hornsby &
Weatherford LLP announces that
Patrick O. Gray has joined the firm as a
partner and that Nathan A. Wake has
joined the firm as an associate.

Helmsing, Leach, Herlong, Newman &
Rouse announces that Russell C. Buffin
has become a member of the firm.

Key, Greer, Frawley, Key & Harrison
announces that Margaret M. Casey has
become an associate with the firm.

Massey, Stotser & Nichols PC
announces the formation of a mediation
practice group to provide alternative dis-
pute resolution services. The firm also
announces that Shay N, Click has joined
the firm as an associate.

Davis L. Middlemas and Kevin L.
Berry announce the formation of
Middlemas & Berry LLP with offices at
205 N. 20th Street, Suite 210, Birmingham
35203. Phone (205) 380-0737.

Elizabeth Barry Johnson has accepted
a position as vice-president and assistant
general counsel of Movie Gallery US,
Inc., Movie Gallery Canada, Inc. and
Hollywood Entertainment Corporation.

Nix, Holtsford, Gilliland, Higgins &
Hitson PC announces that 8. Mark
Dukes has become a shareholder in the
firm, April M. Willis and John W. Bell
have become associated with the firm’s
Montgomery office, and Susan D. Sanich
has become associated with the Daphne
office.

Sirote & Permutt PC announces that
James R. Sturdivent has joined the firm.

Smith, Spires & Peddy PC announces
that Mark E. Penaskovic has joined the
firm as an associate.

Starnes & Atchison LLP announces
that Arnold W. Umbach, I11 has joined
the firm as a pariner.

Watson, Jimmerson, Martin,
McKinney, Graffeo & Helms PC, former-
ly Watson, Jlimmerson, Givhan, Martin &
McKinney PC, announces that Kristin D.
Horn has become associated with the
firm.

Wilmer & Lee PA announces that Wilson, Dillon, Pumroy & James LLC
Chad W, Ayres, Christian M. Comer, announces that Douglas H. Mooneyham
Rachel M. Howard, T. Mark Maclin, and has joined the firm as an associate. |
Clint L. Maze have become associated
with the firm.

Do you represent a client who has received medical

benefits, lost wages, loss of support, counseling, or

funeral and burial assistance from the Alabama

Crime Victim’s Compensation Commission?

When your client applied for benefits, a subrogation agreement
was signed pursuant to §15-23-14, Code of Alabama (1975). If a
crime victim received compensation benefits, an attorney suing
on behalf of a crime victim must give notice to the Alabama
Crime Victims’ Compensation Commission, upon filing a lawsuit
on behalf of the recipient.

For further information, contact Kim Ziglar, staff attorney,
Alabama Crime Victims’ Compensation Commission at (334)
242-4007.
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Disciplinary
Notices
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Reinstatement

+ Dothan attorney Clark Maurice

Parker was summarily suspended from
the practice of law in the State of
Alabama pursuant to Rule 20(a),
Alabama Rules of Disciplinary
Procedure, by order of the Disciplinary
Commission of the Alabama State Bar
effective August 4, 2005. The order of
the Disciplinary Commission was
based on a petition filed by the office
of general counsel evidencing that
Parker had failed to respond to
requests for information from a disci-
plinary authority during the course of
a disciplinary investigation. The sum-
mary suspension was dissolved by
order of the Disciplinary Board
entered on August 25, 2005, reinstating
Parker to the practice of law as of that
date. |Rule 20{a); Pet, No. 05-09]

Orders to Show Cause

+ Notice is hereby given to Timothy
Ronald Wilson, who practiced law in
Birmingham, Alabama and whose
whereabouts are unknown, that pur-
suant to an order to show cause of the
Disciplinary Commission of the
Alabama State Bar, dated June 6, 2005,
he has 60 days from the date of this
publication {November 2005) to come
into compliance with the Client
Security Fund assessment requirement
for 2005, Noncompliance with the
Client Security Fund assessment
requirement shall result in a suspen-
sion of his license. [CSF 05-94]

* Notice is hereby given to Julie

Elizabeth Jordan, who practiced law in
Birmingham, Alabama and whose
whereabouts are unknown, that pur-
suant 1o an order 1o show cause of the
Disciplinary Commission of the
Alabama State Bar, dated May 18,
2005, she has 60 days from the date of
this publication (Nevember 2005) to
come into compliance with the Client
Security Fund assessment requirement
for 2005, Noncompliance with the
Client Security Fund assessment
requirement shall result in a suspen-
sion of her license. [CSF 05-40]

* Notice is hereby given to Mary

Elizabeth Traudt-Bowdoin, who prac-
ticed law in Montgomery, Alabama and
whose whereabouts are unknown, that
pursuant to an order 1o show cause of
the Disciplinary Commission of the
Alabama State Bar, dated March 18,
2005, she has 60 days from the date of
this publication (November 2005) to
come inta compliance with the
Muandatory Continuing Legal Education
requirements for 2004. Noncompliance
with the MCLE requirements shall
result in a suspension of her license.
[CLE 05-255)

Notice is hereby given 1o Robert
Edward York, 111, who practiced law in
Marietta, Georgia and whose where-
abouts are unknown, that pursuant to
an order to show cause of the
Disciplinary Commission of the
Alabama State Bar, dated May 18,
2005, he has 60 days from the date of



this publication (November 2005) to
come into compliance with the Client
Security Fund assessment requirement
for 2005. Noncompliance with the
Client Security Fund assessment
requirement shall result in a suspen-
sion of his license. [CSF 05-96]

Notice is hereby given to Joanne
Patterson, who practiced law in
Birmingham, Alabama and whose
whereabouts are unknown, that pur-
suant to an order o show cause of the
Disciplinary Commission of the
Alabama State Bar, dated May 18,
2005, she has 60 days from the date of
this publication (November 2005) to
come into compliance with the Client
Security Fund assessment requirement
for 2005, Noncompliance with the
Client Security Fund assessment
requirement shall result in a suspen-
sion of her license. [CSF 05-64]

Notice is hereby given 1o Larry Edward
Smith, who practiced law in Alabaster,
Alabama and whose whereabouts are
unknown, that pursuant to an order to
show cause of the Disciplinary
Commission of the Alabama State Bar,
dated May 26, 2005, he has 60 days
from the date of this publication
{November 2005) to come into compli-
ance with the Mandatory Continuing
Legal Education requirements for 2004.
Noncompliance with the MCLE
requiremients shall result in a suspen-
sion of his license. [CLE 05-378]

Notice is hereby given to Monica
Dionne McCord-Jackson, who prac-
ticed law in Birmingham, Alabama and
whose whereabouts are unknown, that
pursuant to an order to show cause of
the Disciplinary Commission of the

Alabama State Bar, dated May 26,
2005, she has 60 days from the date of
this publication { November 20035) to
come into compliance with the
Mandatory Continuing Legal
Education requirements for 2004.
Noncompliance with the MCLE
requirements shall result in a suspen-
sion of her license. |CLE 05-356]

* David Joel Forrester, whose where-
abouts are unknown, must answer the
Alabama State Bar's formal discipli-
nary charges within 28 days of
November 15, 2005 or, thereafier, the
allegations contained therein shall be
deemed admitted and appropriate dis-
cipline shall be imposed against him in
ASB nos. 04-261(A), 04-318(A), 05-
19(A), 05-72(A), 05-73(A), and 05-
90(A) by the Disciplinary Board of the
Alabama State Bar. [ASB nos. 04-
261(A), 04-318(A), 05-19(A), 05-
72(A), 05-73(A), and 05-90(A)]

Suspension

* Rainsville attorney Hoyt Luther
Baugh, Jr. was summarily suspended
from the practice of law in the State of
Alabama pursuant to Rule 20{a),
Alabama Rules of Disciplinary
Procedure, by order of the Disciplinary
Commission of the Alabama State Bar
effective August 4, 2005. The order of
the Disciplinary Commission was
based on a petition filed by the office
of general counsel evidencing that
Baugh had failed to respond to
requests for information from a disci-
plinary authority during the course of
a di’iﬁiplil]ﬂl’}" investigation, [Rule
20(a); Pet, No, 05-08] W
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Assistance
Program

Are you watching somneone
" you care about
selfiestructing because of;
dlcohol ordiigs?

Are they telling you they
have'it rinder control?.

Th ey d on ";""l

Are they tellindyai
they can'l m.r?"f-.. it

/ nyﬁﬂ they're
Greiof ¥

Cileeilel] cr

S eople o i ffl
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THE SDLUTION'

For BVETy one person with alco-
holism, atienst five otirer fives
are negatively affected by the
problem drinking. The Alabama
Lawyer Assistance Program is
available to help members.of the
legal profession who suffer from
alcohol or drug dependencies.
Information and asgistdnce is
also available for the spouses,
family members and office stafi
of such members. ALAP is com-
mitted to developing & greater”
awareness and understanding of
this iliness within the legal pro-
fession, H you or someoneyou
know needs help call Jeanne
Marie Leslie (ALAP director] at
(334) 834-7576 (a'confi-
dential direct line) or 23-hour
page at (334) 224-6920,

All.ealls areconfidential.




Classifieds

Classifieds “Going to the Web”

The Alabama Lawyer will no longer accept classified ads for print in the magazine.
Ads already under contract will be printed through the November 2005 issue.
However, the Alabama State Bar will gladly post cdlassified ads on the ASB Web site,
www.alabar.org, for a nominal fee. For requirements or questions about your classified
ad, e-mail us at web@alabarorg.

Services questioned document analyst, USA

C i B 1 atones
« DOCUMENT EXAMINER Examination of Lriminal rl‘l'u"‘STI?EIHEF Laboratones
; = g ; Member: ASQDE: 1A, SADFE: NACDI
questioned documents. Certified forensic

Resume and fee schedule upon request
handwriting and document examiner o o

! E Contact Hans Mayer Gidion, 218
Thirty-eight years” experience in all foren- ; b :

Mamymont Drive, Augusta, Georgia 30907

sic document problems, Formerly, chied
Phone (706) BE0-4267

Alabama Legal Forms!

www.legalforms-AL.com

YOUR SOURCE FOR ALABAMA LEGAL DOCUMENTS

www.legalforms-AL.com was designed Deed
especially for small firms and solo practitioners who Mortgage
are seeking to minimize overhead expenses while RIS (N G VO tITIOne
g . , P Will Probate
expanding their areas of practice. Estate Administration
Guardianship &
B We offer you a selection of Form Files, each of which Conservatorship
is a set of related document forms. . Power of Attorney
B You have the option of selecting the Form File for  : oase & Easement
one calegory ($29) or the entire Form Files package
for all categories ($99) Corporstion
' . Adoption
B Each Form File may be previewed and downloaded Criminal Defense
for immediate use and reused again and again to - Criminal Prosecutor
expedile your practice. - General Practice

Timber Purchase

www.legalforms-AL.com Litigation
I CREATED BY ALABAMA ATTORMNEYS FOR ALABAMA ATTORNEYS
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= HANDWRITING EXPERT/FORENSIC deductibles, self-insurance, agency and SAMC, {800} 462-5602 or (205) 995-0002

DOCUMENT EXAMINER: ABFDE-certi- direct experience, bidding, exposure, policy Birmingham. E-mail: erim&hiwaay.com,
fied, formerly chief, Questioned Documents review, workers' compensation audit, modi-

Division, U.S. Army Criminal Investigation fication review. Fee-only property loss assis-  * SECURITY EXPERT: Acts of violence-
Laboratory. American Saciety of tance. Contact Douglas F Miller, Member security negligence and premises lability

Ouestioned Document Examiners,
American Academy of Forensic Sciences.
Civil and criminal cases arcepted. Farrell

Shiver, Shiver & Nelson Document Physician EKpEl‘tS! !-.- '

Investigation Laboratory, 1903 Lilac Ridge We have thousands of practicing,
Drive, Woodstock, Georgia 30189, Phone board certified physician expert witnesscs

in all medical specialties.
(770) 517-8008. ¥ Testimony

@ Opinion Letters

; M Review for merit
» [INSURANCE EXPERT WITNESS: By the

minute. Forty years' experience, including 25 GL‘L'.!E.T‘E.!.‘FJETL’?;‘JJ‘J A e _
years' risk-management insurance consult- Med-mal EXPERTS, Inc. wwrw, medmal EXPERTS . com

ing. Pre-filing evaluation, deposition, testi-
mony. Policy coverage, captives, excess,

888-521-3601

MEDIATION

advanced mediation
ane-day, G-hou "bayond he basics™ seminar = CLE Approved

okl | Bocambers n Each Serminar s Umited to 15 Participants
= Training Alabama Mediators Since 1995
® Training Prograoms Offered Naotionwide

= Customized In-House Tralning Available

Montgomery | Dacamber

Birmingham | December 7

basic mediation m Meats the Training Requirements of the
three-day, 20-hour Irzining seminar Alabama Certer for Dispute Resolution

Mabile Decembear 1-3 —_—

Montgomery = November 1-3 For more infarmation and registration:
! www. mediationseminars.com
Brminghom | oYember7-9 (800) ADR-FIRM

December 8-10
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Classifieds

Continwed from page 469

litigation, rape, assault, robbery, murder,
kidnapping, workplace violence. Extansive
notice and {oreseeability experience in case
analysis review, reports, courtroom and
deposition testimony. Premisas liability
notice and foreseeability; apartments, bars,
fast food, malls, motels, parking lots,
schools, special events, guards-contract vs
proprietary supervision-management, use of
force per private security-police. Security
negligence notice and foreseeability: policy,
supervision, training, hiring. firing-reten-
tion-firing, secunty surveys, notice, foresee-
ahility, quantitative/qualitative data collec-
tion and analysis, geographical profifing,
contract and proprietary security guards/off-
duty police, Former police academy director,
state violance unit director, state POS.T
director |police officer standards and train-
ing), corporate security director, and
tenured full professor of security manage-
ment, Trainer of CLE, security, real estate,

insurance, police, national. Published
author, peer awards, board appointments,
2002 Winter Olympics security evaluator,
Creator of the “Predatory Prevention
Matrix.” Board-certified professional crimi-
nalagist, security/police specialist, securi-
ty/police forensics examiner, security train-

er (DABFE, DABLEE, CHS-III, C5T, CSS, CPO,

NAFS, IAPSC). To discuss your case, con-
tact John Lombardi, Ph.D., MBA, at (800
528-3496. For particulars, go 10 www.secy-
rityneghgence.com. (Daphne, Fairhope,
Mobile),

* ENGINEERING/CONSTRUCTION

EXPERTS: Soils and foundations, structural,

drainage, mechanical, roofing, electrical,
process chemical, EIFS (stuccol, mold and
mildew, HYAC for residential housing,
industrial and chemical facilities, pipelines,
compressor stations, commercial buildings,
and port structures. Blasting damage

assessment. Provide expert construction
claims and dispute analysis. Provide com-
puter animation of structural behavior under
loads. Exparienced testifying experts with
licenses and credentials. PE licenses in AL,
MS, LA, FL, SC. Contact Hal K, Cain, Phone
(251) 661-2605. E-mail: halkcainEaol com.
Web site: wwwihkeain.com,

For Sale or Lease
« COMPLETE SET of the Alabama Reporter

from the beginning through around 2002
Contact attormey Jim Kingfelter, Anniston,
at (256) 237-6611, m

Robert E. Perrx

Mechamcal Engmeer

Expert Witness

* BSME Norwich University

= Adjunct Professor at UAB

«MSME Lehigh University
*Owner of 2 patents

30 years of diversified experience as problem solver at:

& Power Plants
® [ron & Steel mills
* Pulp & Paper mills

® Flectric Furnaces
® Cement & Lime Plants
® Industrial Construction Sites

® Chemical & Petrochemical Plants

AL Prof. License No. 9078
Telephone 205 985-0727 perryr1022@cs.com

CLE

COURSE SEARCH

The Alabama Mandatory CLE
Commission continually evaluates
and approves in-state, as well as
nationwide, programs which are
maintained in a computer data-
base, All are identified by sponsor,
location, date and specialty area.
For a listing of current CLE oppor-
tunities, visit the ASB Web site,
wwwialabar.org/cle.
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DIXON HUGHES:

Certified Public Accountants and ROVISORE:

A SPECIAL BLEND 9/

CREDENTIALS and SERVICE.

Accurate appraisal and analysis form the bedrock of any successtul business
valuation. You can make sure your case is well grounded by retaining the right
valuation professionals.

Working with a diverse group of industries, companies and privaigss
we've built one of the region's strongest valuation pracigs )

i,

and expertise mean we can swiftly assg

‘reducing complex-1opics 10 the P53 mmmmﬂﬂmmmm a ; Uﬂﬁ

Driving all of this forward is a vigorous commitment to responsive,
_personalized service, backed by resources of the largest accounting and
~ advisory ﬁnrn based In the Southeast. For more on how this special blend
W“ will help you build the strongest case possible, visit us at dixan-hughes.com
-or call Butch Williams at 205.212.5300,




Introducing a new Westlaw®

resource that's in step with
your family law practice.

Calculation Software

Real Property
Valuation

Asset Locator

We asked family law practitioners how an ideal research

system would look. Then we built it! From one screen,

enjoy fast access to virtually every family law resource you use in

a day. And save time every step of the way:

= Thoroughly evaluate dients and parties with People Finder, bankruptoy dockets, ciminal
records and morne

* Locate and value assets with Asset Locator and comprehensive real property reports
including: First American Real Estate Solutions®, online PDFs of deeds and more

* Present the best settlement proposal for your client with FinPlan’s Divorce Planner®

= Quickly find and draft the right form using Wests new form finder that lets you search for
forms by topics such as adoption, prenuptial agreements, custody and more

= Save time preparing memoranda of law, find authority, and see how various
arguments have fared in court by consulting a large store of family law appellate briefs

See Westlaw Family Law Practitioner at west.thomson.com/westlaw/practitioner

Forms & Checklists

Cases & Codes

Westlaw: Practitioner

Family Law
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