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Is your
malpractice
insurer
out of
Alabama?

One malpractice insurer is still
here and continues to maintain

stable premium rates!

AIM: For the Difference!

www.AttysInsMut.com
“A Mutual Insurance Company Organized by and for Alabama Attorneys”

Attorneys Insurance Mutual
of Alabama, Inc.

200 Inverness Parkway
Birmingham, Alabama 35242-4813

Telephone (205) 980-0009
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Alabama, we love where we live.

©2006. LandAmerica, Commonwewalth, Lawyers Title and Transnation are registered trademarks

of LandAmerica Financial Group, Inc.

For more than 125 years, LandAmerica has 
been working to serve the communities that 
make up our country. Today in Alabama, with 
resources and tools from title services to home 
warranty, our knowledgeable representatives 
will respond with foresight and innovation 
to your changing needs. Whether you’re a 
homebuyer, lender, broker or attorney, you can 
count on LandAmerica to help you with any 
real estate transaction need anywhere in the 
state of Alabama.

We’re glad to be in the neighborhood.

LandAmerica Financial Group, Inc.
Commonwealth Land Title Insurance Company
Lawyers Title Insurance Corporation
Transnation Title Insurance Company

2200 Woodcrest Place, Suite 330
Birmingham, AL 35209
Phone: 800-831-6807
Fax: 205-868-1011
www.landam.com
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President’s
Page

Samuel N. Crosby

T
hese classic words spoken by the
immortal Yankee catcher Yogi
Berra describe well my answer,

prior to this year, when the following
question was asked of me by members
throughout the state, “Sam, why don’t I
read articles about the positive things
lawyers are doing to help others?”

This year my answer to the question is,
“Will you support our five-month
Lawyers Serving Communities campaign?
Will you help us report a positive contri-
bution by a lawyer in your community
by writing an article about the activity
(or taking a photograph of it) for publi-
cation in your local newspaper?” I would
also answer by describing our new Wills
For Heroes program as something posi-
tive and constructive we can do to help
others.

Our association has more than 15,700
potential reporters. If only a small frac-
tion of us assist with these efforts we will
have a substantial and positive impact.

The members of the ASB Public
Relations Committee, working together
with our staff, have done an excellent job
of using the available resources to pub-
lish contributions by the Alabama State
Bar and its members. For example, as a
result of our partnership with the
Alabama Broadcasters Association since
1998, the Alabama State Bar has broad-
cast radio and television announcements
with a value of nearly $8,000,000.

Between now and April 1, 2008, the
Public Relations Committee, under the
direction of Scotty Colson of
Birmingham and Commissioner Harold
Stephens of Huntsville, will spearhead the

When You Come to a
Fork in the Road,

Take It

Yogi Berra
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Lawyers Serving Communities campaign.
This campaign requests that each willing
lawyer write an article about, or take a
photo of, a lawyer making a positive con-
tribution to her or his community.

To date, some members have placed
articles and photos in newspapers within
the state.

Thank you for considering participating
in this effort and please send copies of the
articles or photos after publication to Brad
Carr, director of communications, Alabama
State Bar, P. O. Box 6 71, Montgomery
3 6 101, or brad.carr@alabar.org.

Another way we can all make a posi-
tive contribution to our communities
and the legal profession is by participat-
ing in the Wills For Heroes program
administered by the ASB Volunteer
L awyers Program. The Alabama State Bar
is the fourth state bar in the country to
establish such a program statewide.
Participating lawyers provide free simple
wills, durable powers of attorney and
health care directives to Alabama fire-
fighters, paramedics, law enforcement
personnel, search and rescue squad
members, and other first responders.

The program is already helping many
of Alabama’s first responders through
the efforts of members of the Young
L awyers’ Section, the Real Property,
Probate and Trust L aw Section, the Elder
L aw Section, the Alabama L awyers
Association, Alabama Paralegals
Association, and others. If you are will-
ing to participate in this program, please
contact L inda L und, VL P director, at
(334)  26 9-1515, ext. 2246, or
vlp2@alabar.org. You can also volunteer
online at www.alabar.org/wfh/. ■

The most difficult problems require the
most innovative responses. When the shadows of title problems

loom, a unique approach makes all the difference. Mississippi Valley Title responds. With in-depth knowledge

to serve your local needs instantly. Strength to offer national resources and reserves immediately.

Flexibility to change with your business readily. Call us today.

1-800-843-1688  www.mvt.com
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E x ecu tiv e
Dir ec to r’s

R ep o rt

Keith B. Norman

Baby Boomers
and the Bar

“ B ab y  B o o m ers, ”  “ G eneratio n X ”  and “ M il l ennial s”

M
uch has been written about
each of these groups and their
likes, dislikes, differences and

influence.1 The Baby Boomers represent
those born from 194 6 -196 4 . G eneration
X ers are those who were born from 196 5-
1979. And Millennials are those who
were born from 1980-1998.

D emographically, how do these genera-
tions affect the legal profession, particu-
larly in Alabama?

Of these generations, Baby Boomers
constitute the largest group. It is estimated
that Baby Boomers total over 78 million,
or a little more than 26  percent of the
nation’s population. As for Alabama State
Bar members, some 7,500 of 15,500 mem-
bers can be classified as Baby Boomers.

This means that roughly 4 7 percent
of state bar members are Baby

Boomers, a figure that is signif-
icantly higher than the over-

all percentage of Baby
Boomers in the general
population. By compari-
son, G en X ers currently
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total about 5,800 or 3 8 percent of state bar
members while Millennials have, only
during the last few years, been old enough
to enter the legal profession. Of the
nation’s roughly 1.1 million lawyers, an
estimated 4 00,000 are Baby Boomers.

L ast year, the first Baby Boomers
reached the age of 6 0. In four years, they
will be 6 5. What does this portend for the
future of the legal profession?  As more
and more Baby Boomers reach retirement
age, will they choose to retire or continue
to practice law given that life spans have
increased? Or will they choose to leave
the practice of law and pursue other
interests? Indeed, will lawyer Baby
Boomers even wait until they reach their
mid or late 6 0s before they boomerang
into other careers or retire? Although no

one knows the answer to these questions,
during the next 25 years we are likely to
see a significant reduction in the ranks of
practicing lawyers. While it is estimated
that there are 75 million Millennials, we
will not know for some time how many
of that generation will choose to pursue
legal careers. Thus far, there are 193  state
bar members who were born in 1980 and
106  who were born in 1981.

Based on the characteristics attributed to
the different generations by sociologists, it
is difficult to tell whether Millennials will
have the same intense desire to join the
legal profession as has the Baby Boomer
generation. If Millennials seek other profes-
sions to the exclusion of the legal profes-
sion, we could witness a severe reduction in
the number of practicing lawyers to meet

the needs of our nation’s growing popula-
tion. To ensure the availability of legal serv-
ices, it may become necessary to loosen the
restrictions on the types of legal services
which paralegals can provide, to encourage
more foreign lawyers to seek admission to
practice law in the states and to make it
easier for more people to handle certain
legal matters pro se. Obviously, these or
other solutions to address the anticipated
decrease in the number of lawyers could
result in a fundamental change in how the
needs for legal services in this country are
met and who meets them. ■

Endnotes
1. A number of relevant articles about the generations

can be found by searching the Web site of the

American Bar Association, www.abanet.org.

SAVE THE DATE
Cumberland’s December Seminars

Employment Law Update:  December 7

Gain the Edge!® Negotiation Strategies for Lawyers
featuring Martin E. Latz:  December 14

Federal Practice and Procedure:  December 21

Annual CLE by the Hour:  December 27-28



“Helping You, Help Your Clients.”
Member of the Encore Financial Services Group, Inc.

www.NewCashOption.org

An Information Service provided by

Ask for the FREE 
informational DVD 

“An Informed Choice:
New Cash Options for
Those Receiving 
Structured Settlement 
and Annuity Payments.”

A New Cash Option for
Structured Settlement

Annuity Holders
Recently enacted statutes now afford 
structured settlement and annuity holders a 
NEW CASH OPTION. 

Under applicable state and federal law, this 
new cash option is generally tax free and 
available if a conversion to cash is in the 
consumer’s “best interests.” 

Professional advisors who want to learn more 
about how these new laws give consumers a 
right to convert their future payments into 
cash today, should call (800) 486-1525 or 
visit www.NewCashOption.org.

Call (800) 486-1525 (toll free) to learn more.
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Memorials

Broughton, Elliott Pou
Montgomery

Admitted: 1941
D ied: September 1, 2007

Carpenter, Andrew Elliott
Tuscumbia

Admitted: 2005
D ied: J uly 3, 2007

Flowers, Richmond McDavid
D othan

Admitted: 1949
D ied: August 9, 2007

Gallion, George MacDonald
Montgomery

Admitted: 1937
D ied: August 11, 2007

Gonas, John Samuel, Jr.
D aphne

Admitted: 1968
D ied: J uly 2, 2007

Johnsey, Walter Frank
Birmingham

Admitted: 1965
D ied: J uly 29, 2007

Morrow, William Howell, Jr.
Montgomery

Admitted: 1952
D ied: August 27, 2007

Puryear, John M.
Tuscaloosa

Admitted: 1948
D ied: J uly 11, 2007

William (“Bill”) Fenwick Ga rdner
passed away May 15, 2007 after 48 years
as a member of the Alabama State Bar.
He was universally admired by his peers
for his friendliness, sense of humor and
legal achievements.

He was the fifth lawyer of six straight
generations of G ardner lawyers in
Alabama. He practiced his entire career
with the firm of Cabaniss, J ohnston,
G ardner, D umas &  O’Neal, where his late
father, L ucien D . G ardner, J r., also practiced
law. Bill’s grandfather, L ucien D . G ardner,
served as a justice on the Supreme Court of
Alabama from 1914  to 1951 and as chief
justice from 194 0 to 1951.

Bill’s work ethic was evident beginning
with his academic achievements. He grad-
uated cum honore from the Baylor School
in Chattanooga, was a Phi Beta K appa at
the U niversity of Alabama and graduated
as a member of the Order of the Coif
from the U niversity of Virginia L aw
School. Bill was elected as a Fellow of both
the American College of Trial L awyers and
the College L abor &  Employment
L awyers. He was listed in The Best Lawyers
in America in the L abor &  Employment
L aw section since the first edition in 1983 .
Bill was named “Among the Nation’s Best
L itigators in Employment L aw” by the
National Law Journal in 1992, and in
America’s Leading Business Lawyers, The
International Who’s Who of Business
Lawyers and The International Who’s Who
of Labor & Employment Lawyers. He was
the principal attorney for over 14 0 pub-
lished decisions and was appointed special
deputy attorney general for representation
of the State of Alabama in employment
cases. His advocacy was provided to
clients without qualification, even if the
client’s cause might be unpopular. See
Falkowski v. Perry, 4 6 4  F.Supp. 1016  (D .C.
Ala. 1978); Perry v. Thomas, 6 91 F.Supp.
13 23  (N.D . Ala. 1988).

He contributed to several treatises– Schlei
and G rossman, Employment Discrimination

Law (2nd ed. 1983 ) and L indeman and
G rossman Employment Discrimination
Law (3 rd ed. 1996 )– and was the principal
author of Defending Fair Employment
Cases (D efense Research Institute 1976 ).
He published articles with the D efense
Research Institute, The Alabama Lawyer
and the Alabama Law Review, and spoke
on labor and employment law at seminars
presented by the National Employment
L aw Institute, the D efense Research and
Trial L awyers Association, the American
Bar Association, the L abor L aw Section of
the Alabama State Bar, Cumberland
Continuing L egal Education, and the
Alabama Bar Institute for Continuing
L egal Education.

Bill assiduously represented his clients
and scrupulously handled every case
through exhaustive research of the facts and
law. He actively practiced up until to just a
few weeks prior to his passing. He was also
dedicated to his family. He is survived by
his wife of 4 5 years, Melanie Terrell
G ardner, sons J ohn G ardner and Robert
G ardner, and a host of grandchildren. ■

—Robert Gardner, Birmingham

W I L L I A M F E N W I C K G A R D N E R
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Ascholarship has been established by members

of the Colbert County U niversity of Alabama Alumni

Association, in memory of fellow attorney Andrew E.

Carpenter. Carpenter was admitted to the Alabama

State Bar in 2005 and was killed J uly 3, 2007 in an

automobile accident. This effort is being spearheaded

by attorneys from Colbert, Franklin, L awrence and

L auderdale counties. The scholarship will benefit

graduating seniors or transfer students attending the

U niversity of Alabama from those respective counties.

Checks should be made payable to “The Alumni Fund”

and indicate that they are for the Andrew E. Carpenter

Scholarship. Contributions are tax-deductible to the

extent allowed by law and each donor will receive a gift

receipt from U A verifying the contribution.

Mail contributions to:

Ms. Paula Jeter

Alumni Scholarship Program

P.O. Box 861928

Tuscaloosa 35486.

A N D R E W  E . C A R P E N T E R

MEMORIAL
SCHOL ARSHIP
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Disciplinary
Notices

Transfer
• D othan attorney Jack Wilmar Smith

was transferred to disability inactive
status pursuant to Rule 27(c), Alabama
Rules of Disciplinary Procedure, effective
J uly 13 , 2007. [ Rule 27(c); Pet. 06 -6 7] .

Reinstatements
• The Supreme Court of Alabama

entered an order based upon the deci-
sion of D isciplinary Board, Panel I,
reinstating Birmingham attorney
Kimberly Jane Dearman-Davidson to
the practice of law in the State of
Alabama effective August 29, 2007.
[P et. for Rein. No. 07-05]

• The Supreme Court of Alabama entered
an order reinstating Fairhope attorney
Ronald Frank Suber to the practice of
law in Alabama, with certain condi-
tions, effective August 29, 2007, based
upon the decision of Panel V of the
D isciplinary Board of the Alabama State
Bar. Suber had been on disability inac-
tive status since November 22, 2004 .
[ Pet. for Rein. No. 07-04 ]

Disbarments
• Huntsville attorney Jack Daniel was

disbarred from the practice of law in
the State of Alabama retroactive to

J anuary 15, 2004  by Order of the
Supreme Court of Alabama. The
supreme court entered its order based
upon the decision of the D isciplinary
Board of the Alabama State Bar accept-
ing D aniel’s consent to disbarment. On
March 29, 2007, D aniel pled guilty in
the Circuit Court of Madison County,
Alabama to theft 3 rd degree. In addi-
tion, at the time of his consent to dis-
barment, there were several pending
investigations with the Alabama State
Bar that involved D aniel’s willful neg-
lect of legal matters and his failure to
communicate with his clients.
[R ule 22; Pet. No. 07-32]

• The Supreme Court of Alabama adopt-
ed an order of the Alabama State Bar
D isciplinary Board, Panel IV, disbarring
Alabama attorney William Stephan
LaBahn from the practice of law in the
State of Alabama effective J une 26 ,
2007. L aBahn was also licensed in
Ohio, New York and Oregon. This dis-
barment was reciprocal discipline in
regard to L aBahn’s disbarment from
the practice of law in Oregon, effective
J anuary 9, 2007. L aBahn also failed or
refused to show cause in writing within
28 days of receipt of the board’s show-
cause order why reciprocal discipline
should not be imposed. [ Rule No.
25(a); Pet. No. 07-20]

Notice to Show
Cause
• Notice is hereby given to Daryl

Patrick Harris, who practiced law in
Birmingham and whose whereabouts
are unknown, that pursuant to an
order to show cause of the
D isciplinary Commission of the

Alabama State Bar, dated May 17,
2007, he has 6 0 days from the date of
this publication (November 2007) to
come into compliance with the Client
Security Fund assessment require-
ment for 2007. Noncompliance with
the Client Security Fund assessment
requirement shall result in a suspen-
sion of his license. [ CSF No. 07-3 4 ]



429T H E  A L A B A M A  L A W Y E R

Suspensions
• Effective August 15, 2007, attorney

Steven Alan Backer of Meridianville
has been suspended from the practice
of law in the State of Alabama for non-
compliance with the 2006 Mandatory
Continuing L egal Education require-
ments of the Alabama State Bar. [CL E
No. 07-03]

• Effective August 15, 2007, attorney
Peter Clark Bond of Birmingham has
been suspended from the practice of
law in the State of Alabama for non-
compliance with the 2006 Mandatory
Continuing L egal Education require-
ments of the Alabama State Bar. [CL E
No. 07-04]

• Effective August 15, 2007, attorney
Winfred Clinton Brown, Jr. of D ecatur
has been suspended from the practice
of law in the State of Alabama for 
noncompliance with the 2006
Mandatory Continuing L egal

Education requirements of the
Alabama State Bar. [CL E No. 07-05]

• Effective August 15, 2007, attorney
Sarah A. Rutland Cook of
Montgomery has been suspended from
the practice of law in the State of
Alabama for noncompliance with the
2006  Mandatory Continuing L egal
Education requirements of the
Alabama State Bar. [CL E No. 07-07]

• Effective August 15, 2007, attorney
William Tazewell Flowers of D othan
has been suspended from the practice
of law in the State of Alabama for non-
compliance with the 2006 Mandatory
Continuing L egal Education require-
ments of the Alabama State Bar. [CL E
No. 07-08]

• Tuscaloosa attorney Michael Anthony
Givens was suspended from the prac-
tice of law in the State of Alabama for
a period of four years, retroactive to

D ecember 22, 2003 , by order of the
Supreme Court of Alabama. The
supreme court entered its order in
accord with the provisions of the J uly
3 , 2007 order of the D isciplinary
Commission of the Alabama State Bar
accepting Gi vens’s conditional guilty
plea, wherein Gi vens pled guilty in
three cases to violations of Rule 1.3 ,
Ala. R. Prof. C, and in six cases to vio-
lations of Rule 1.16(d), Ala. R. Prof. C.
Gi vens also agreed to make full restitu-
tion to the Client Security Fund. [A SB
nos. 03- 252 (A), 03- 253( A), 04 -03 9(A),
04- 040(A ), 04- 041(A ), 04 -071(A), 04 -
086, 04- 102(A), and 04- 121(A)]

• Effective August 15, 2007, attorney
Virginia Frances Holliday of
G reenwood, Mississippi has been sus-
pended from the practice of law in the
State of Alabama for noncompliance
with the 2006 Mandatory Continuing
L egal Education requirements of the
Alabama State Bar. [ CL E No. 07-011] ■
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Opinions of
the General

Counsel

J. Anthony McLain

ANSWER:
L aw firms may utiliz e the services of a

temporary lawyer and a lawyer may partic-
ipate in an arrangement with a temporary
attorney staffing agency so long as: (1) the
temporary lawyer and hiring law firm
comply with all applicable conflict of
interest requirements; (2) the temporary
lawyer safeguards all confidential client
information; (3 ) the client is informed that
a temporary lawyer will be or has been
hired to work on their case and the client
consents; (4 ) the staffing agency and tem-
porary lawyer do not split legal fees; and
(5) the temporary lawyer and hiring law
firm abide by all other provisions of the
Alabama Rules of Professional Conduct.

DISCUSSION:
In researching this issue, it appears to the

D isciplinary Commission that every state
or national ethics organiz ation, including
the American Bar Association, that has
addressed the issue of temporary lawyers
and temporary lawyer staffing agencies has
authoriz ed their use by law firms. However,
in authoriz ing their use, each organiz ation
has done so under varying restrictions and
conditions.1 While generally approving the
use of temporary lawyers and staffing
agencies, the D isciplinary Commission
finds it necessary to place its own restric-
tions and conditions on the practice. As
such, this opinion attempts to address cer-
tain ethical issues facing the temporary
lawyer, the hiring law firm and the tempo-
rary lawyer staffing agency. While this
opinion addresses some of the more press-
ing ethical dilemmas surrounding the use
of temporary lawyers, it is by no means
meant to be an exhaustive analysis of the
ethical considerations surrounding the

Ethical Propriety of U sing

Temporary
L awyers

QUESTION(S):
U nder what conditions may a law firm employ a temporary lawyer? May a staffing

agency act as a recruiter or agent (“agency” or “placement agency”) to assist law firms
and sole practitioners in locating and hiring qualified temporary or contract lawyers?



placement and hiring of temporary lawyers. U nder any arrange-
ment, both the temporary lawyer and the hiring law firm must
abide by all ethical duties arising under the Alabama Rules of
Professional Conduct, including the duty to provide competent rep-
resentation under Rule 1.1, Ala. R. Prof. C. With that caveat in
mind, the D isciplinary Commission addresses certain key ethical
issues raised by the placement and hiring of temporary lawyers.

Conflicts of Interest
The most daunting ethical dilemma that will be faced by tempo-

rary lawyers and those firms that hire them will be determining
whether a conflict of interest exists. For the purpose of determin-
ing whether a conflict exists, a temporary lawyer who performs
work for a client, even under the sole direction of the hiring law
firm, represents that client. In other words, even if the temporary
lawyer never meets or speaks with the client and all directions are
issued by the hiring law firm, an attorney/ client relationship is still
formed between the temporary lawyer and the firm’s client. As
such, the temporary lawyer and hiring law firm must abide by
rules 1.7 and 1.9, Ala. R. Prof. C., regarding conflicts of interest
involving current and former clients.

The more difficult question that is raised in regard to temporary
lawyers and resulting conflicts of interests involves Rule 1.10, Ala.
R. Prof. C., which provides as follows:

RU L E 1.10 IMPU TED  D ISQU AL IFICATION:
G ENERAL  RU L E

(a) While lawyers are associated in a firm, none of them
shall knowingly represent a client when any one of
them practicing alone would be prohibited from
doing so by rules 1.7, 1.8(c) 1.9 or 2.2.

(b) When a lawyer becomes associated with a firm, the
firm may not knowingly represent a person in the
same or a substantially related matter in which that
lawyer, or a firm with which the lawyer was associat-
ed, had previously represented a client whose interests
are materially adverse to that person and about whom
the lawyer had acquired information protected by
rules 1.6  and 1.9(b) that is material to the matter.

(c) When a lawyer has terminated an association with
a firm, the firm is not prohibited from thereafter

representing a person with interests materially
adverse to those of a client represented by the for-
merly associated lawyer, unless:

(1) the matter is the same or substantially related to
that in which the formerly associated lawyer
represented the client; and

(2) any lawyer remaining in the firm has informa-
tion protected by rules 1.6  and 1.9(b) that is
material to the matter.

(d) A disqualification prescribed by this rule may be
waived by the affected client under the conditions
stated in Rule 1.7.

The ethical dilemma posed by Rule 1.10 was aptly described in
Haz ard &  Hodes, The Law of Lawyering, §  57.3 , 4 . 3 rd Edition (2005):

The question then arises how these lawyers should stand vis-
à -vis the firms employing them. Are they closely enough
affiliated with the firm so that imputed disqualification (in
both directions) will apply during the time they are on staff?
Plainly, a “temp” lawyer who has formerly represented a par-
ticular client (whether or not as a law temp) cannot person-
ally oppose that client in a substantially related matter, no
matter what the practice setting . . . But would it be permis-
sible for that lawyer to work for a firm as a law temp on
matters not involving that client while permanent members
of the firm (perhaps in the next room) either initiate or con-
tinue litigation against the law temp’s former client?

The fundamental question then becomes when, for the
purposes of Rule 1.10, is a temporary lawyer considered a
member or associate of the hiring law firm?

The ABA and others have embraced the functional analysis
test for temporary lawyers in ABA Op. 88-356, holding that:

U ltimately, whether a temporary lawyer is treated as being
“associated with a firm” while working on a matter for the
firm depends on whether the nature of the relationship is
such that the temporary lawyer has access to information
relating to the representation of firm clients other than the
client on whose matters the lawyer is working and the conse-
quent risk of improper disclosure or misuse of information
relating to representation of other clients of the firm.
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The primary tenet of the functional analysis test is that the
temporary lawyer may be screened from other matters while
working for the hiring law firm and, thus, avoid imputed dis-
qualification. However, the effectiveness of using screens or
“Chinese walls” has been questioned in recent years by several
other jurisdictions. In fact, in RO 2002-01, we rejected the use of
“Chinese walls” and determined that non-lawyer employees who
change law firms must be held to the same standards as a lawyer
in determining whether a conflict of interest exists. Similarly, the
D isciplinary Commission sees no reason to differentiate between
temporary lawyers and full-time lawyers. As such, for the pur-
poses of Rule 1.10 and determining whether a conflict of interest
exists, a temporary lawyer will be treated as a member or associ-
ate of the firm while employed by the firm.

Confidentiality
U nder Rule 1.6 , Ala. R. Prof. C., a lawyer has a duty to pre-

serve the confidences and secrets of a client. It is the responsibil-
ity of the temporary lawyer to abide by Rule 1.6  by observing
strict confidentiality regarding any confidences or secrets gained
in the course of temporary employment. Absent client consent, a
temporary lawyer may not reveal the subject matter and/ or con-
tent of the services provided to clients of the hiring law firm to
the staffing agency. Moreover, the temporary lawyer should not
disclose any confidential information to the staffing agency at
any time records submitted to the staffing agency. See Virginia
State Bar Opinion 1712 (Op. in footnote 1).

Notice to Client
In determining whether the client must be informed and con-

sent to the use of a temporary lawyer, many ethics organiz ations
have drawn distinctions between whether the temporary lawyer
works on a client’s case under the direct supervision of the hir-
ing law firm. For instance, the ABA held in Formal Opinion 88-
356  that if the temporary attorney will work under the direct

supervision of a lawyer associated with the firm, the law firm is
not required to disclose to the client that a temporary attorney is
working on the client’s case. In support of its position, the ABA
stated that “[a ]  client who retains a firm expects that the legal
services will be rendered by lawyers and other personnel closely
supervised by the firm. Client consent to the involvement of
firm personnel…i s inherent in the act of retaining the firm.”
ABA Op. 88-356 at 10. According to this opinion, use of a tem-
porary attorney who will be closely supervised by a firm lawyer
is akin to the use of firm personnel and does not require the
consent of the client. If the temporary lawyer will not be closely
supervised, but will work independently of the firm, then the
client will need to be informed and his consent obtained for the
use of the temporary attorney.

However, in Formal Opinion 05-9, the Ge orgia State Bar
rejected such distinctions and adroitly observed that “[a ]  client
reasonably assumes that only attorneys within the firm are
doing work on that client’s case, and thus, a client should be
informed that the firm is using temporary attorneys to do the
client’s work.” The D isciplinary Commission agrees with the
Geor gia State Bar and believes that a lawyer has a duty under
Rule 1.3, Ala. R. Prof. C., to inform the client of the law firm’s
intention–wh ether at the commencement or at a later point in
the course of representation– to use a temporary lawyer’s services
on the client’s case. The client should always be given the option
of either consenting to or rejecting the use of the temporary
lawyer. Additionally, if the law firm wishes to pass on the agency
placement fee to the client, the fee should be identified separate-
ly when billed to the client.

If the law firm intends on passing along the costs of the tem-
porary lawyer to the client, the client must be so informed and
consent to the fee arrangement. Any charge for the services of a
temporary lawyer is subject to Rule 1.5, Ala. R. Prof. C., and
therefore, must be reasonable. If the cost of the staffing agency is
to be passed along to the client, the expense must be clearly
communicated to the client and approved by the client at the
outset of representation or when the hiring of a temporary
lawyer from a staffing agency is first contemplated. Clearly, a
payment to a staffing agency for the services of a temporary
lawyer is not among those expenses that ordinarily could be
anticipated by a client. As such, the hiring law firm may only
pass along the cost of the staffing agency to the client if the
client has consented to the expense.

Fees
Regardless of whether a staffing agency is solely owned by an

attorney or non-attorney, legal fees should not be split between
the agency and the temporary attorney. For example, if non-
attorneys have any ownership interest in the staffing agency, any
splitting of legal fees would be in violation of Rule 5.4 , Ala. R.
Prof. C., which forbids a lawyer or law firm from sharing legal
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fees with a non-lawyer. L ikewise, even if the staffing agency is
solely owned by an attorney, the splitting of legal fees would still
be inappropriate. While Rule 5.4  would not apply to a lawyer-
owned staffing agency, the practical effect of splitting legal fees
between the agency and the temporary lawyer would be to create
a de facto law firm. The creation of a de facto law firm would
lead to further problems involving Rule 1.10 and conflicts of
interest. As such, the D isciplinary Commission has determined
that regardless of ownership, legal fees should never be split
between the staffing agency and lawyer.

Of course, this prohibition leads one to ask when a payment to a
staffing agency is considered the splitting of a legal fee. One often-
used payment option involves the hiring law firm paying the
staffing agency a certain amount per hour for the services of the
temporary lawyer. The staffing agency then pays a portion of that
amount to the temporary lawyer. In practical terms, the temporary
lawyer is on the payroll of the staffing agency, not the law firm.
Such a payment arrangement certainly suggests that a legal fee is
being split between the staffing agency and the temporary lawyer.

As such, the D isciplinary Commission believes that the better
practice would be for the hiring firm to pay the temporary lawyer

directly and then pay a separate placement/ administrative fee to
the staffing agency for locating and placing the temporary lawyer
with the requesting law firm. The ABA has approved “an arrange-
ment whereby a law firm pays to a temporary lawyer compensa-
tion in a fixed dollar amount or at an hourly rate and pays a
placement agency a fee based upon a percentage of the lawyer’s
compensation,. . .” ABA Op. 88-3 56 . Any fee for the location and
placement of the temporary lawyer, however, could still be tied to
the number of hours of work performed by the temporary lawyer
on behalf of the hiring law firm. [ 2007-03 ] ■

Endnotes
1. See Alaska Bar Ass’n Ethics Op. 96-1 (1996); Colorado Bar Ass’n Ethics Op. 105

(1999); Supreme Court of Georgia Ops. 05-9(2006); Supreme Court of Texas

Professional Ethics Committee Op. 515 (1996); California State Bar Ethics Op. 1992-

126 (1992); Supreme Court of Ohio, Bd. of Commissioners of Grievances & Discipline

Op. 90-23 (1990); New Jersey Supreme Court Advisory Committee on Professional

Ethics Op. 632 (1989); Oliver v. Bd. of Governors, Kentucky Bar Ass’n., 779 S.W.2d

212 (Ky. 1989); City of New Y ork Bar Ass’n Formal Op. 1989-2 (1989); The Florida

State Bar Op. 88-12 (1988); Virginia State Bar Ethics Op. 1712 (1998); Wisconsin

State Bar Ethics Op. 96-4 (1996); New Hampshire Bar Ass’n Op. 1995-96/3  (1995);

ABA Formal Op. 88-356 (1988).
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CLE Corner

Anita Hamlett

W
e are only 22 days away from
Thanksgiving 2007 (and I
can’t help but remind you that

it is only 53  days away from the last day
to take all your CL E for 2007)!

As I looked back over my past two years
with the bar and the many articles that I
have been blessed to write… I noticed a
common thread. I often criticiz e, pushed
and prodded our members and rarely
stopped to say “thank you.” So, as we
approach the holiday set aside for giving
thanks, I pause to say thank you to the
many, many attorneys who do get their
CL E hours in a timely manner, check their
online transcripts regularly and report any
omitted hours. Most of our members fall
into that category. Thank you to all the
lawyers who can enjoy Turkey D ay with-
out a CL E care, because they finished all
their courses early to avoid getting a pink
notice of non-compliance. And, yes… even
to the hundreds of you who wait and use
the list of “Approved Courses” off our
Web site to find that last hour of ethics to
complete before D ecember 3 1, we tip our
MCL E hats in gratitude to you. Your
efforts are very much appreciated.

However, since the CL E countdown has
begun for 2007, it is time again to remind
all attorneys about how to comply for

2007 and to specifically address what
non-compliant attorneys can do to come
into compliance.

Exempt Individuals
If you are exempt from the MCL E

requirements in Alabama for 2007, you
should receive a blue (exempt) notice by
the end of this year. Please do not send
back blue forms unless there is an error
on your personal transcript or address
or you are not exempt under the MCLE
Rules and Regulations. Please note that
address changes can be sent electronically
to ms@alabar.org. If your transcript
information is incorrect, submit changes
by J anuary 31, 2008.

Compliant Individuals
You should receive a green (compliant)

form for 2007 by the middle of January
2008. If everything on that form is correct,
you did great!  Thank you and kudos for all.
Please do not send back green forms unless
there is an error on your personal tran-
script or address. Please note that address
changes can be sent electronically to
ms@alabar.org. If your transcript informa-
tion is incorrect, submit changes by
J anuary 3 1, 2008.

CL E Compliance
Reporting for 2007

Thanksgiving Day is a jewel, to set in the hearts of honest men; but
be careful that you do not take the day, and leave out the gratitude.

~E.P. Powell
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Non-compliant
Individuals

The rest of this article will address
non-compliant attorneys. The simplest
solution we can offer you is to take your
CL E credits by D ecember 31 from cours-
es that are already approved in Alabama.
Remember that you can look at your
transcript online at any time and report
any inaccuracies. It is your responsibility
to keep up with your CL E hours and
earn them by D ecember 31.

However, non-compliant attorneys who
fail to take or report their hours for 2007
will receive a formal notice by the middle of
January 2008 of their non-compliance. If
you receive that notice (pink form) for
2007, you must use that form to report
compliance. Please postmark the completed
form by J anuary 3 1, 2008. In order to help
make this reporting as simple as possible,
here are a few helpful guidelines. G uidelines
can also be found at www.alabar.org/cle.

Guidelines for
Using Your Pink
Form to Report
Compliance

(Remember that these guidelines would
not apply to a blue or green form unless
the information on the form is incorrect.)

CLE Activities
Printed on the form is the MCL E

Commission’s record of your CL E activity
for 2007. CL E transcripts are updated as
sponsors report attendance rosters. So, this
transcript is not necessarily complete or
accurate, but should serve as a starting
point for reporting 2007 compliance. You
may view your updated transcript online
using your ASB number and e-mail
address (if registered with the Alabama
State Bar). Special Note: If your online

transcript reflects that you were compliant
prior to D ecember 3 1, 2007, you may print
it, attach it to your signed pink form and
return it postmarked by J anuary 3 1, 2008.

Additions
If you attended or taught approved courses

not listed, you may add them. Because legi-
bility is crucial, please make sure the addi-
tions are typed or printed clearly. Only
courses attended in 2007 may be added.

Deletions
If you did not attend or teach the

courses listed, you must delete them.
(D raw or type a line through them.)

Corrections
You may have been given full credit for

an event for which you registered, so that
a sign-in, sign-out procedure would not
be necessary. The honor system in place
since 1981 continues; deduct 1.0 credit per
6 0 minutes of instruction as necessary.

Teaching Credit
Teaching credit is earned by teaching

lawyers or law students in approved CLE
activities. If you provided a substantial
handout, you may claim 6 .0 credits per 6 0
minutes of instruction; if the required
handout was not provided, you may not
claim extra credit. If you taught a law
school course, you may claim 6 .0 credits
per law school credit earned by students
taking the course, e.g., 12.0 CL E credits for
2.0 academic credits. Repeat presentations
qualify for one-half the credits earned for
an initial presentation. Repeated or second
section law school courses qualify for one-
half the credits earned for the initial course
offering. Panel discussion time must be
divided equally among the panelists for
purposes of calculating credit, unless the
MCL E Commission is informed otherwise.

Address Changes
If any of your personal contact infor-

mation is incorrect, you may submit
written changes or you may submit
changes electronically to ms@alabar.org.

Signature
Please be sure any compliance report

you submit is signed in the space provid-
ed before returning it to our office.
(Again, note that blue and green forms
do not have to be signed and returned
unless they contain an error.)

Postmarked Date
All pink reporting forms should be com-

pleted and returned postmarked by
J anuary 3 1, 2008. If you fail to postmark by
this date, please include a $100 late filing
fee with your returned form. If you choose
to file your pink form after J anuary 3 1,
2008, you risk the possibility of being certi-
fied to the D isciplinary Commission for
failure to report compliance for 2007.

Again, you do not need to return your
green or blue form unless your form
contains an error.

Guidelines for
Requesting an
Extension for
Late Compliance

There is no automatic “grace period”
for CL E compliance in Alabama. The
deficiency plan is not to be abused by any
attorney and the MCL E Commission has
asked that I strongly urge people to avoid
requesting a plan unless the attorney has
a situation that prevented him from
being able to obtain CL E credit in the
365  days allowed in the calendar year.

The General Rule: If
You Are Not Compliant
After December 31

All courses must be completed by
D ecember 3 1, 2007. U nder MCL E Rule 6 .A,
if you fail to earn 12 approved CL E credits
(of which one must be designated as ethics
or professionalism) by D ecember 3 1, you
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Legislative
Wrap-Up

Robert L. McCurley, Jr.

Alabama Uniform Environmental Covenants Act
Alabama Code 35-19-1

This Act provides for a recording in the county probate records of Environmental
Covenants. The Alabama D epartment of Environmental Management will establish a
registry, provide forms and regulations and set fees. The law does not expand or reduce
the environmental covenants that are on the property. It does provide a mechanism for
recording these defined covenants in the probate records so those checking titles can
identify the covenants.

A statement in substantially the following form, executed with the same formalities
as a deed in this state, satisfies the requirements of Alabama Code 35- 19-12(b).

1. This notice is filed in the land records of the Probate Office of _ _ _ _ _ _ _ _ _  County,
Alabama, pursuant to Section of the Alabama U niform Environmental Covenants Act.

2. This notice and the covenant, amendment or termination to which it refers may
impose significant obligations with respect to the property described below.

3 . A legal description of the property is as Exhibit A to this notice. The address of the
property that is subject to the environmental covenant is [ insert address of property]
[ not available] .

4 . The name and address of the owner of the fee simple interest in the real property on
the date of this notice is [ insert name of current owner of the property and the
owner’s current address as shown on the tax records of the jurisdiction in which the
property is located] .

5. The environmental covenant, amendment or termination was signed by the director
of the Alabama D epartment of Environmental Management.

New Acts Effective
J anuary 1, 2008
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6. The environmental covenant, amendment or termination was
filed in the registry on [i nsert date of filing].

7. The full text of the covenant, amendment or termination and
any other information required by the agency is on file and
available for inspection and copying in the registry main-
tained for that purpose by the Alabama D epartment of
Environmental Management.

Apportionment of Estate Taxes
Alabama Code 40-15B-1

The Act provides for apportioning the burden of federal and
state taxes between the respective interest of heirs and legatees of
an estate or beneficiaries of irrevocable trust. When the fiduciary
for an estate or trust is required to pay such taxes the Act does
not change the total amount of taxes to be paid.

This Act applies only to:
a. estates over $2,000,000,

b. where there is a will and the will does not enumerate who
pays the taxes, or

c. persons who die after J anuary 1, 2008

The Act does not affect:

a. the total amount of taxes paid,

b. estates with no will,

c. estates less than $2,000,000,

d. charitable gifts,

e. specifically willed gifts of personal property less than
$100,000 to any person,

f. specifically willed gifts of money less than $25,000 to any
person,

g. persons who are incompetent, or

h. any person who dies before J anuary 1, 2008

The act generally will allow taxes to be shared by beneficiaries
proportional to the amount received when the testator does not
direct otherwise.

Residential Landlord/Tenant Act
Alabama Code 35-9A-163

L eases must be revised and certain provisions are prohibited
in rental agreements.

Alabama Code Section 35- 9A-163 states:

(a) A rental agreement may not provide that the tenant:

(1) agrees to waive or forego rights or remedies estab-
lished under Section 35- 9A-204, 35- 9A-401 or 3 5-9A-
4 04  or requirements of security deposits established
by this chapter or under the law of unlawful detainer;

(2) authoriz es any person to confess judgment on a claim
arising out of the rental agreement;

(3) agrees to pay the landlord’s attorney’s fees or cost of
collection; or

(4 ) agrees to the exculpation or limitation of any liability of
the landlord arising under law or to indemnify the land-
lord for that liability or the costs connected therewith.

(b) A provision prohibited by subsection (a) included in a
rental agreement is unenforceable. If a landlord deliberately
uses a rental agreement containing provisions known by
the landlord to be prohibited, the tenant may recover, in
addition to actual damages, an amount up to one month’s
periodic rent and reasonable attorney’s fees.

2008 Law Institute Bills
A. Redemption from Ad Valorem Tax Sales—P assed house in

2007

B. Prudent Management of Institutional Funds– L ast revised in
2002

C. Revised L imited Partnership—L ast revised in 1983

D . Revised Anatomical Gi ft Act—L ast revised in 2003

E. U niform Parentage Act—L ast revised in 1984

F. U niform Satisfaction of Residential Mortgages—L ast revised
in 1886

G. Business Entities Act—C ompletion of a eight-year study

H. Repeal of U nlawful D etainer Statutes— 100 years of confusing
laws

2008 Legislative Interns
The Alabama L aw Institute is accepting applications for its

2008 L egislative Intern Program. Those who have completed at
least two years of college are eligible. The interns will work full
time during the legislative session, February to May 2008, and
will analyz e bills, provide constituent services and do research
for legislators and legislative committees. More information and
applications can be found at the Institute Web site,
www.ali.state.al.us.

For more information about the Institute, contact Bob
McCurley, director, at (205) 348- 7411 or www.ali.state.al.us. ■

Robert L. McCurley, Jr.
Robert L. McCurley, Jr. is the director of the Alabama Law Institute at the University of Alabama.

He received his undergraduate and law degrees from the University.
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T
he U niform L aw Commission
(U L C) recently concluded its 116 th
Annual Meeting in California. The

U L C approved four new acts dealing with
issues ranging from the problems of
resolving multi-state jurisdictional dis-
putes over adult guardianships to new
rules addressing the timely issue of discov-
ery of electronic information.

Commissioners from Alabama have
traditionally played an active role in the
conference drafting committees. The last
three years have been no exception with
nearly all of Alabama’s commissioners
serving on at least one drafting commit-
tee for the conference.

At the annual meeting Alabama com-
missioners were joined by more than 200
lawyers, judges, law professors, legislators,

and government attorneys appointed in
their respective jurisdictions to serve as
uniform law commissioners. U niform law
commissioners are appointed by every
state, the D istrict of Columbia, Puerto
Rico and the U .S. Virgin Islands. The com-
missioners draft proposals for uniform
laws on issues where disparity between the
states is a problem. Commissioners receive
no salary or fee for their work with the
U niform L aw Commission.

As they’ve done each summer since
1892, uniform law commissioners gath-
ered for a full week to discuss–a nd
debate, line by line, word by word–l eg-
islative proposals drafted by their col-
leagues during the year. The four acts
approved in California are now available
for state enactment.

U niform L aw Commission 
Concludes 116t h Annual Meeting

BY REPRESENTATIVE CAM WARD

The new Uniform Adult Guardianship and Protective Proceedings Jurisdiction Act
addresses the issue of jurisdiction over adult guardianships, conservatorships and other protective

proceedings. Because there are more than 50 guardianship systems in the United States, problems

of determining jurisdiction are frequent. This act provides an effective mechanism for resolving

multi-state jurisdictional disputes. This new act contains specific guidelines to specify which court

has jurisdiction to appoint a guardian or conservator for an incapacitated adult. The objective is

that only one state will have jurisdiction at any one time.

1
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The Uniform Emergency Volunteer
Health Practitioners Act, approved in
2006  and already adopted in three states,
allows state governments to give reci-
procity to other states’ licensees on emer-
gency services providers so that covered
individuals may provide services without
meeting the disaster state’s licensing
requirements. Newly approved amend-
ments address the issues of workers’
compensation coverage and protection
from some aspects of civil liability.

Amendments were also approved to
the Uniform Representation of Children
in Abuse, Neglect, and Custody
Proceedings Act and the Model Entity
Transactions Act.

Information on all of these acts,
including the approved text of each act,
can be found at the U L C Web site at
www.nccusl.org.

Once an act is approved by the U L C, it
is officially promulgated for consideration
by the states, and the legislatures are urged
to adopt it. Since its inception, the U L C
has been responsible for more than 200

acts, among them such bulwarks of state
statutory law as the U niform Commercial
Code, the U niform Probate Code, the
U niform Partnership Act and the U niform
Interstate Family Support Act.

Alabama joined the U niform L aw
Commission in 1906 , and since that time
has enacted more than 80 uniform or
model acts promulgated by the commis-
sion. Alabama currently has eight uniform
law commissioners appointed to the U L C:
J erry L . Bassett, Montgomery; William H.
Henning, Tuscaloosa; former J ustice
G orman Houston, J r., Montgomery;
Thomas L . J ones, Tuscaloosa; Ted L ittle,
Auburn; Robert L . McCurley, J r.,
Tuscaloosa; Bruce J . McK ee, Birmingham;
and Rep. Cam Ward, Alabaster.

The procedures of the U niform L aw
Commission ensure meticulous consider-
ation of each uniform or model act. The
U L C usually spends a minimum of two
years on each draft. Sometimes, the
drafting work extends much longer. No
single state has the resources necessary to
duplicate this meticulous, careful, non-

partisan effort. Working together with
pooled resources through the U L C,
Alabama joins with every other state to
produce the impressive body of laws
known as the “U niform State L aws.” ■

The Uniform Interstate Depositions and Discovery Act provides simple procedures for courts

in one state to issue subpoenas for out-of-state depositions. The act is simple and efficient: it

establishes a simple clerical procedure under which a state subpoena in the “ trial state”  can be

used to issue a subpoena in another state. The act has minimal judicial oversight; the goal is to

simplify and standardize the current patchwork of procedures across the various states for depos-

ing witnesses for purposes of out-of-state litigation.

3

The Uniform Limited Cooperative Association Act addresses the cooperative form of business, a

unique business entity which is different from other forms of business organizations. This act creates a

new form of business entity and is an alternative to other cooperative and unincorporated structures. It

is more flexible than most current law, and provides a default template that encourages planners to

utilize tested cooperative principles for a broad range of entities and purposes.

4

The Uniform Rules Relating to Discovery of Electronically Stored Information should bring

up to date the state rules and statutes concerning discovery in civil cases. With the emergence of

electronic technology, the extent to which individuals and institutions store or maintain information

in an electronic form has clearly increased since the adoption of rules governing discovery generally.

By some estimates, more than 90 percent of corporate information is being stored in some sort of

digital or electronic format. This new act mirrors the recently adopted amendments to the Federal

Rules of Civil Procedure dealing with electronically-stored information.

2

Representative Cam Ward
Representative Cam Ward gradu-

ated from Troy University and

from Cumberland School of Law

at Samford University in

Birmingham. He served as

deputy attorney general in the

Alabama State Auditor’s Office

from April 1996 until December

1997. In 1998, he joined the Alabama Secretary of State’s

Office as confidential assistant to the Secretary of State.

From November 1998 to June 2001, Ward worked

as district director for Congressman Spencer Bachus of

Birmingham. In June 2001, he became executive direc-

tor of the Industrial Development Board of Alabaster.

Ward has been a member of the Alabama Republican

Party State Executive Committee since 1999 and was

elected as an alternate delegate for George W. Bush to

the 2000 and 2004 Republican National conventions. In

2002, he was elected to the Alabama House of

Representatives for District 49.
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B
eginning with the landmark deci-
sions handed down by the Southern
D istrict of New York in Zubulake v.

UBS Warburg,1 and following the proposal
and adoption of the recent amendments to
the Federal Rules of Civil Procedure,2 elec-
tronic discovery (“e-discovery) is the topic
du jour. Throughout the nation, federal
and state courts alike are addressing e-dis-
covery more and more frequently, as par-
ties are routinely requesting electronically
stored information (“ESI”) during discov-
ery, particularly in high-stakes litigation.

The groundwork for e-discovery was
laid by the Zubulake court in a series of
decisions regarding ongoing discovery dis-
putes in an employment discrimination
case. In the numerous opinions, the
Zubulake court considered the discover-
ability of “accessible” and “inaccessible”
date, analyz ed and imposed a cost-shifting
approach for production of backup infor-
mation, and determined the scope of the
duty to preserve ESI as well as the conse-
quences of failure to preserve. In Zubulake
V, the former employee contended that

the employer prejudiced her case by fail-
ing to produce certain relevant e-mails
and by producing other e-mails in an
untimely manner. U ltimately, as a sanc-
tion against the defendant for its failure to
produce the e-mails, the employee
received an adverse inference jury instruc-
tion that read as follows:

You have heard that U BS failed
to produce some of the emails sent
or received by U BS personnel in
August and September 2001.
Plaintiff has argued that this evi-
dence was in defendants’ control
and would have proven facts mate-
rial to the matter in controversy.

If you find that U BS could have
produced this evidence, and that
the evidence was within its control,
and that the evidence would have
been material in deciding facts in
dispute in this case, you are per-
mitted, but not required, to infer
that the evidence would have been
unfavorable to U BS.

In deciding whether to draw this
inference, you should consider
whether the evidence not produced
would merely have duplicated other
evidence already before you. You
may also consider whether you are
satisfied that U BS’s failure to pro-
duce this information was reason-
able. Again, any inference you decide
to draw should be based on all of the
facts and circumstances in this case.3

Recently, the Federal Rules of Civil
Procedure were amended to specifically
address ESI and the issues unique to e-dis-
covery. The parties in a federal civil case are
required to “discuss any issues relating to
preserving discoverable information”
including ESI at the meet and confer con-
ference, and parties must present to the
court in their discovery plan their propos-
als regarding ESI.4 The rules limit the scope
of discoverability of ESI to that which is
“reasonably accessible” unless the court
orders production upon motion by the
requesting party.5 Further, the rules provide

BY KHRISTI DOSS DRIVER

YOU ’VE G OT TO KNO W WHEN TO
“L ITIGA TION HOL D ” ’EM
The D angers of Failing to Preserve and Produce 

Electronically Stored Information
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protection for inadvertently produced priv-
ileged materials6 and provide a “safe har-
bor” from sanctions where a party fails to
produce ESI because the ESI was lost
because of the routine, good-faith opera-
tion of the party’s electronic information
system.7 Finally, the rules specifically
authoriz e discovery of ESI, allowing the
requesting party to “specify the form in
which electronically stored information is
to be produced”, while giving the respond-
ing party an opportunity to object.8

K ey to the Zubulake decisions and the
amended Federal Rules is the concept of a
“litigation hold”, meant to preserve poten-
tially relevant ESI for the duration of the
litigation. As J udge Scheindlin stated in
Zubulake, “[ o] nce a party reasonably antici-
pates litigation, it must suspend its routine
document retention/ destruction policy and
put in place a ‘ litigation hold’ to ensure the
preservation of relevant documents.” When
a party “reasonably anticipates” litigation is
determined on a case by case basis.9

In the following cases decided after
the effective date of the amended Federal
Rules, courts have continued to define
the parameters under which ESI must be
preserved and to determine the circum-
stances under which sanctions may be
appropriate when ESI has not been prop-
erly preserved and produced.

Recent Sanction10

In an employment discrimination suit
arising in the Western D istrict of North
Carolina, Teague v. Target Corp.,11 the
defendant moved for sanctions against the
plaintiff and dismissal of plaintiff ’s claim
for back pay for spoliation of evidence,
where the plaintiff disposed of her home
computer after filing an EEOC claim
against the defendant. It was revealed dur-
ing discovery that plaintiff used her home
computer to search for a job online after
being terminated by the D efendant.

D uring her online search for a job,
plaintiff submitted online employment
applications and exchanged e-mails with
prospective employers. She also used the
home computer to send and receive e-
mails regarding her termination from
defendant’s employment and regarding
her claims of gender discrimination.
Plaintiff claimed that she disposed of her
computer after the hard drive crashed
and was unable to be repaired by her
brother, who “dabbled” with computers.

The court noted that parties have an
affirmative duty to preserve material evi-
dence, a duty that arises “long before the
filing of an initial pleading in litigation.”
The court found that sanctions in the form
of an adverse jury instruction were appro-

priate because plaintiff had an obligation
to preserve her home comput-

er when it contained
material evidence,

noting that

plaintiff had already hired counsel and
filed an EEOC charge at the time that she
disposed of the computer.

In a breach of contract case arising in
the Eastern D istrict of Missouri, Claredi
Corp. v. SeeBeyond Tech. Corp.,12 Plaintiff
asserted that defendant breached a soft-
ware production and marketing agree-
ment between the parties by entering
into agreements with plaintiff ’s competi-
tors that undermined the contract
between the parties. D uring lengthy and
contentious discovery, the plaintiff
requested from the defendant all com-
munications and agreements between
defendant and the competitors.

Counsel for defendant vehemently
denied the existence of any e-mails or
agreements with third parties in numer-
ous hearings held on motions to compel,
and defendant refused to search its sys-
tems or archived databases. The plaintiff
ultimately obtained e-mails and other
records from the third-party competitors,
which revealed that the defendant had
communicated with the third-party com-
petitors and contemplated agreements
with them. Accordingly, the plaintiff
moved for sanctions against the defen-
dant for discovery misconduct. The court
agreed and awarded the plaintiff $54 ,000
for its attorney’s fees and costs related to
bringing the motion to compel. The
court also ordered the plaintiff to pay the
clerk of court $20,000 as a sanction for
unnecessarily prolonging and increasing
the expense of this litigation.

Reaching its decision, the court noted
that the case was filed almost two years
prior to the ruling, yet the defendant
“ha[ d]  yet to run appropriate searches on
its archived database for responsive doc-
uments, a search that should have been
completed long ago.” Further, the court
found that the “Federal Rules of Civil
Procedure [do not] grant a party the
ability to independently determine which
documents it believes are material and
produce only those documents.”

In Padgett v. City of Monte Sereno,13

the court imposed monetary sanctions
against the defendant for spoliation of
evidence and reserved ruling on whether
to enter the more severe penalties of
default judgment or terminating sanc-
tions. The plaintiff alleged civil rights
violations and infliction of emotional
distress in part due to receipt of an
anonymous, threatening letter from city

“Once a party reasonably anticipates 
litigation, it must suspend its routine 
document retention/destruction policy 

and put in place a ‘litigation hold’
to ensure the preservation of

relevant documents.”

“Once a party reasonably anticipates 
litigation, it must suspend its routine 
document retention/destruction policy 

and put in place a ‘litigation hold’
to ensure the preservation of

relevant documents.”
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employees that enclosed a newspaper
article downloaded from the internet that
reported plaintiff ’s conviction of a crime.
A city employee admitted to having
authored and sent the letter, but claimed
she did so of her own accord without
notifying any other city employee.

Plaintiff requested inspection of the
city’s computers, printers and backup
tapes, to explore the origins of the down-
loaded article and the authors and
reviewers of the letter. The court initially
denied the plaintiff ’s motion to compel
the inspection, but ordered the defendant
to “continue to preserve everything”,
making it clear on the record that the
court intended to allow the inspection
within some narrowing parameters. A
few months later, one of the potentially
relevant hard-drives “crashed” and was
destroyed or discarded by the defendant.
When the court later ordered production
of the requested items, the defendant
explained the “inadvertent” destruction
of one of the computers. Oddly, at a later
hearing before the court, the city claimed
that it had located the computer, with no
explanation provided to the court other
than that the computer had appeared.

Finding that the defendant discarded
the laptop with notice of its potential rel-
evance, the court awarded monetary
sanctions against the defendant for caus-
ing delay and additional expense to the
plaintiff, including all costs associated
with the filing of the motion for sanc-
tions, travel costs for same, time spent
researching and gathering evidence, the
cost of plaintiff ’s expert, and the cost of

the special master appointed by the court
to manage the discovery process.

In a trademark infringement and libel
case arising in federal court in Colorado,
Cache La Poudre Feeds, LLC v. Land
O ’Lakes, Inc.,14 the plaintiff sought relief
for alleged discovery violations. While the
defendant had produced various electron-
ic documents and implemented a litiga-
tion hold after the complaint was filed, the
plaintiff claimed that the defendant’s liti-
gation hold should have started at least
two years before the lawsuit was filed,
when the plaintiff first began sending cor-
respondence to the defendant regarding
the trademark infringement issues.

Examining the conflicting authorities
on when litigation should be reasonably
anticipated, and acknowledging that each
case must be examined individually to
determine when a litigation hold should
have gone into effect, the court held that
under the particular facts of the case, the
duty to preserve did not begin until the
lawsuit was filed. In reaching that conclu-
sion, the court recogniz ed the difficulty
of stopping the routine operation of
computer systems. Of importance was
the court’s finding that plaintiff ’s corre-
spondence in the years before the lawsuit
was filed failed to threaten litigation and
did not demand preservation of relevant
materials. Instead, the correspondence
suggested working matters out with a
business solution and solicited a compro-
mise proposal from defendant.
Accordingly, the court applied no sanc-
tions for failure to preserve ESI prior to
the filing of the lawsuit.

Additionally, the plaintiff complained
the defendant failed to preserve comput-
er hard drives that had been used by
defendants’ former employees, who were
“key players” in the case and who left the
company after the lawsuit commenced.
Admittedly, the defendant continued its
practice of expunging the hard drives of
former employees, even though the law-
suit was ongoing. The court held that the
company should have taken adequate
steps to insure preservation of the hard
drives of employees who played a signifi-
cant or decision-making role in the
events giving rise to the lawsuit.

As sanctions, the court ordered defen-
dant to pay plaintiff $5,000 to compen-
sate plaintiff for some of the additional
expenses incurred in litigating the matter
as a result of the failure to preserve the
relevant hard drives. The court also fault-
ed counsel for defendant for their failure
to undertake a reasonable investigation
and to take affirmative and effective steps
to monitor the client’s compliance with
discovery obligations.

The plaintiff in Q antum Comm. Corp. v.
Star Broad, Inc.,15 the prospective buyer of
a radio station, brought an action against
the sellers alleging breach of the asset pur-
chase agreement and seeking specific per-
formance. After several instances of mis-
conduct by the defendant sellers during
the course of discovery, the plaintiff moved
for sanctions and default judgment based
in part on the defendant’s failure to pro-
duce key “smoking-gun” e-mails during
discovery. The plaintiff ultimately was able
to obtain third-party discovery including a
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number of the e-mails that defendants
failed to produce. Also of interest, the
defendants produced one e-mail without
the corresponding relevant attachment,
which attachment directly contradicted the
testimony of the corporate representative
of the defendants.

Finding by clear and convincing evi-
dence that the defendants deliberately
failed to produce key documents to the
detriment of plaintiff, the court ordered
monetary sanctions and default j udgment
against the defendants because of the dis-
covery misconduct and other bad faith
actions. In reaching that result, the court
noted that the withheld e-mails “ham-
pered the ability of plaintiff to present its
claim on the central issue of this case.”

In a class action case involving federal
securities law violations, In re NTL, Inc.
Sec. Litig.,16 the plaintiffs moved for sanc-
tions against the defendant, alleging that
the defendant deliberately destroyed and
allowed spoliation of e-mails and other
ESI. The defendant company declared
bankruptcy before suit was initiated and
emerged from bankruptcy as two new
companies conducting the business of
the predecessor company. D uring the
bankruptcy and transition into a new
existence as two companies, pertinent e-
mail and other ESI was lost or destroyed.
The plaintiffs argued that the new enti-
ties had a duty to preserve and produce
ESI created during the previous compa-
ny’s existence.

The court concluded that defendant’s
duty to preserve began when litigation
was anticipated by the former company
even though most of the documents and
ESI ended up in the physical possession
of new companies. The court found that
the defendant should have known to pre-
serve all documents from the parent
company and issue a proper litigation
hold spanning across the companies,
both old and new. The court held that
the defendant’s failure to preserve rele-
vant documents and ESI was at least
grossly negligent and imposed sanctions
consisting of an adverse inference
instruction to the jury, as well as plain-
tiff ’s attorney’s fees and costs.

In Thompson v. Jiffy Lube Int’l, Inc.,17 a
putative class action alleging nationwide
violations of the Consumer Protection
Act, the defendant moved for sanctions
against the plaintiffs for spoliation of
important documents and information

concerning plaintiffs’ interviews and
communications with former employees
of the defendant. The plaintiffs, under an
order compelling them to produce names
and contact information regarding the
former employees, represented without
explanation that the addresses and tele-
phone numbers of the former employees
were “unknown”. U pon further inquiry,
plaintiffs’ counsel claimed that the infor-
mation was formerly known, but was lost
when the hard drive used by plaintiff ’s
counsel crashed without backup.

While the court found the plaintiffs’
failure to use a backup system was trou-
bling, the court found that the issue of
spoliation need not be reached at that
time, as discovery at this stage in the liti-
gation was limited to class certification
issues rather than the merits of plaintiffs’
claims. Accordingly, the court reserved
ruling as to whether spoliation had
occurred and whether sanctions were
appropriate. The court did however,
allow defendant to submit written depo-
sition questions to plaintiffs’ counsel
regarding how and when the counsel
communicated with the former employ-
ees, regarding what type of communica-
tions were lost, and further regarding the
inconsistencies between plaintiffs’ argu-
ments on the motion for sanctions and
the plaintiffs’ prior discovery responses.

Conclusion
The crucial lesson is that counsel must

impress upon their clients the significance
of the failure to properly preserve and
produce ESI. Indeed, Z ubulake V and its
progeny affirmatively place the responsi-
bility to ensure preservation on the shoul-
ders of lawyers.18 Once litigation is rea-
sonably anticipated, “a party and her
counsel must make certain that all sources
of potentially relevant information are
identified and placed ‘ on hold’. . . .” 19 ■
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claims and the possibility of a negotiated solution,

but made no further threat of a lawsuit); Claude P.

Bamberger International, Inc. v. Rohm and Haas Co.,

1997 WL 33768546, * 3 (D.N.J. 1997) (defendant had

not anticipated litigation, where plaintiff’s pre-filing

correspondence had not threatened litigation);

Washington Alder, LLC v. Weyerhaeuser Co., 2004

WL 4076674 (D. Or. 2004) (letter from plaintiff threat-

ening to sue put defendant on notice of possible liti-

gation and triggered a duty to preserve).  

10. In the past, significant sanctions have been awarded

for spoliation of ESI. See, e.g., United States v. Philip

Morris, USA, Inc., 3727 F.Supp.2d 21, 25-26 (D.D.C.

2004) (imposing fine of $2,750,000 and barring wit-

ness testimony for violation of preservation order

and company’s document retention policy). 

11. 2007 WL 1041191 (W.D.N.C. Apr. 4, 2007)

12. 2007 WL 735018 (E.D. Mo. Mar. 8, 2007)

13. 2007 WL 878575 (N.D. Cal. Mar. 20, 2007)

14. 2007 WL 684001 (D. Colo. Mar. 2, 2007) 

15. 2007 WL 445307 (S.D. Fla. Feb. 9, 2007)

16. 2007 WL 241344 (S.D.N.Y . Jan. 30, 2007)

17. 2007 WL 608343 (D. Kan. Feb. 22, 2007)

18. See, e.g., Sexton v. United States, 2001 WL 649445

(M.D. Fla. 2001).  

19. Z ubulake V, 229 F.R.D. at 432 (emphasis added). It is

important to note that the duty to preserve under a

litigation hold is broader than the duty to produce.

The amended Federal Rules limit the scope of pro-

duction to what is “ reasonably accessible.”   The

responding party to e-discovery can identify informa-

tion it deems not “ reasonably accessible,”  meaning

data that “ cannot be retrieved without undue burden

or cost.”  Fed. R. Civ. P. 26(b)(2)(B). It is important to

note that the Court may, upon motion, order the pro-

duction of data that is not “ reasonably accessible.”
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Eric, John, Riley, Todd with 
the summit of Kilimanjaro directly 
over and behind Eric’s head

“The G
roup”
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A
fter summiting Mount Rainier in August 2002 and writing
a U nity Club paper on that adventure, I immediately
began looking around for another mountain to climb. I

talked at length with my friend, J ohn Steiner, who climbed
Mount Rainier the year after I did. I also consulted with Mike
D unnahoo, my friend in Atlanta, who has climbed Mount
Everest twice, as well as most of the other major mountains in
the world. I narrowed my list down to three: Mount McK inley,
which is slightly more than 20,000 ft. and is the highest moun-
tain in North America; Aconcagua at 22,000 ft., the highest
mountain in South America; and K ilimanjaro at 19,336 ft.,
which is the highest mountain on the continent of Africa. All of

these mountains are included in the world’s seven summits. I
have been to Alaska nine times and South America once, but
never to Africa. I decided on K ilimanjaro.

J ohn and I also began researching guides. I had read a book
entitled Detectives on Everest and J ohn Steiner had read a book
entitled Ghosts of Everest. Both books were coauthored by Eric
Simonson, founding partner of International Mountain G uides
of Tacoma, Washington, and who was the leader of the 1999
Mallory and Irving research expedition that found legendary
British climber Geor ge Mallory’s body at 28,000 ft. on the north
slopes of Everest. Mallory and Andrew Irving disappeared into
the myths of history on J une 8, 1924 , when they were last seen

BY JUDGE JOEL F. DUBINA

Joel on the climb to Shira I Camp on west

side of Shira Plateau at 11,500 ft.
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climbing high toward the then– unconquered Everest summit.
There has always been speculation whether Mallory and Irving
summited Mount Everest some 29 years before Sir Edmund
Hillary. The mystery has not been solved–y et. Eric himself has
summited Everest twice and is known as
the most experienced Himalayan expedi-
tion organiz er in the U nited States and
possibly the world. At any rate, J ohn and
I had a conference call with Eric about
personally guiding us up K ilimanjaro.

Eric agreed to guide J ohn and me but
went one step further. He told us that if
we could put together a group of ten
people we would not be lumped in with
another group. In other words, we could
have our own private expedition. I invit-
ed my two sons-in-law, J ohn L aughlin
from Memphis, Tennessee, and Riley
Roby, from here in Montgomery, and my
son Mitchell. They reluctantly accepted,
especially after discussing it with the rest
of the family. J ohn Steiner put together
the rest of the group, including two
women climbers, Becky Risteen from
Montgomery and J ohanna Heywood
from Chattanooga, Tennessee. Everyone
else was from Alabama, including Todd
Broome, who is a medical doctor from Huntsville.

K ilimanjaro is one of the world’s seven summits; consequent-
ly, people from all over the world who aspire to climb the
world’s seven summits go there. The mountain itself is the tallest
freestanding mountain in the world. That is because it is not
part of any range but simply stands alone on the K enya-
Tanza nia border. It rises more than 5,800 meters (19,346 ft.) into
a clear blue equatorial sky. The top of the mountain is covered
in glaciers. Some are 150 to 250 ft. high. Sadly, the glaciers are
melting and, if they continue to melt at the present rate, scien-
tists predict by the year 2050 they will be gone. The base of
Mount K ilimanjaro, which begins in a tropical rain forest, is
home to the Chagga and Maasai people, two of Africa’s most
colorful and fascinating communities–t he one an industrious
agricultural Bantu group, and the other an Nilotic tribe of fierce
and noble warriors.

Training, of course, is the most important preparation one
can do before climbing one of the world’s major mountains. In
addition to my five and one-half mile power walk that I do
every morning, about three months before our scheduled depar-
ture, J ohn Steiner, J . B. Perrine, Riley, Mitchell, and I would meet
at the Federal Courthouse every other day at 5: 00 p.m. We
would put on our backpacks in my chambers, take the elevator
to the basement, and climb six flights of stairs. We would then
ride the elevator down and repeat the process until we were able
to do the six flights forty times in about an hour and a half. As

best we figured, this would be equivalent to a vertical assent of
about 3, 600 ft. Climbing real stairs, in my view, is the most
important part of one’s training because it builds the main leg
muscles used in climbing and it simulates more than anything

else, minus the altitude, what climbing a
mountain is really like.

Mike D unnahoo told me that to get to
Camp III on Mount Everest, you literally
go straight up the L hotse face. I asked him
to describe what it was like and he said it
was like climbing the steepest set of stairs
you have ever climbed. Other people
trained differently. Sam Adams, for exam-
ple, put his backpack on every day and
walked from his office in downtown
Montgomery out to East Chase Mall and
back going up and down the various
ramps where there are overpasses. Sam
told me that on two occasions he was
stopped by the police. I guess it was
because he looked like a hobo with his
backpack and such. Once we started
climbing Mount K ilimanjaro, it took me
about 24 hours to discern who was in
shape and who was not.

Finally, although it is not a technical
climb like Mount Rainier where one must

deal with avalanches and crevasses, one makes a mistake if he or
she underestimates this mountain. People die on it every year,
mostly from altitude sickness. Some four months after our
climb, three people died below the Arrow glacier at about 15,000
ft. when a chunk of the glacier broke off, started a rockslide, and
buried them alive. One of my pictures has me standing about
300  ft. below where they were camped. Although challenging
and rewarding, mountaineering can be a dangerous business.

And now we begin the journey.

Londorosi Gate on the west side of the 
mountain – about 2 miles to the Kenya border

Me with the Masai – the most feared warriors in Africa
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Monday and Tuesday
9/12/05 and 9/13/05:

Yesterday, my son-in-law Riley rented a large van to take his
father J im Roby, my son Mitchell, my son-in-law J ohn (Sam
Adams rode with J ohn Steiner and J .B. Perrine in a separate
vehicle) and me, to the Atlanta Airport. KL M Airlines was
impressive. We had an uneventful flight to Amsterdam where we
met up with our guide, Eric Simonson. We had about an hour
layover before we flew to K ilimanjaro International Airport.
Altogether, we have been flying for 20 hours. All of the group’s
luggage made it. I can’t believe we are in Tanza nia, Africa. It was
about a 30- minute ride to the K eys Hotel, which is really nice!
Tomorrow we pack, and Thursday we actually begin our climb.

Wednesday, 9/14:
A day to relax and pack. Packing is so important. I am thankful

Mike D unnahoo taught me how to pack when we went to Mount
Rainier. Our bag going up cannot weigh more than 3 0 lbs. The first
time mine was weighed, it came in at 4 0!  Mine was not the heaviest.
Mitchell did great; his was under the first time. So much for two
pairs of boots– the L owas will have to stay behind. Also, Beth will be
distressed, but food weighs a lot and much of it will need to stay
behind as well. She sent several pounds of oatmeal cookies.

My backpack weighs about 30 lbs. Eric would like to see it at
20, but I told him I could handle the weight and I figure as we
go higher it will weigh less because of eating food, etc. Even at
30  lbs., it is 30 lbs. less than what I carried up Mount Rainier.

For lunch today we had cheeseburgers with an egg on top.
Absolutely delicious. Also, Mitchell and I got to sit next to Eric.
What a fascinating guy!  He told us, among other things, about
finding Geor ge Mallory’s body on the north face of Everest at
28,000 ft. The artifacts taken off Mallory’s body are on loan to a
museum in L ondon. As is typical, once lawyers get involved the
rights to those things remain a mess.

We have been drinking water all day. It is important to stay
well hydrated.

Tomorrow morning we drive to the base of the G reat
Mountain where we will check in with the rangers and then
begin our climb.

Thursday, 9/15:
An interesting day!  Rode in three jeeps from the K eys Hotel to

the L emosho gate on the west side of the G reat Mountain. It took
almost four hours. The abject poverty in this country is beyond
belief. You must see it to believe it. My heart breaks, especially for
the children. So cute, yet their life expectancy is in the early forties.
Many of them are orphans because their parents have died of AID S.

In addition to the 12 climbers, we have 3 9 porters. The porters
cook for us and carry our heavy bags up the mountain. They are like
machines, balancing much weight on top of their heads. We hiked
three hours this afternoon ascending from 7,500 ft. to 9,500 ft., where
we made Camp I. Everyone did relatively well. I am worried about
Becky; she seemed to have some problems and has a bad cough.
Mitchell had a bout with diarrhea, but I think he is okay now.

Tomorrow we climb above the tropical rain forest and get out
on the Shira Plateau to 12,500 ft. Eric is my tent mate. I slept fit-
fully at first; maybe better tonight.

Friday, 9/16:
Today, we left Camp I for Camp II at about 8: 15 a.m.

Breakfast was excellent: porridge (oatmeal) and an omelet. It
was a long dusty hike. I am not sure of the mileage, but we went
from 9,500 ft. to 12,500 ft. in about 6- 1/ 2 hours.

Although Mitchell and I could see the mountain from our hotel
room, we are now at the base of the G reat Mountain looking up at
the glaciers on the Western Breech. It is breathtaking to say the least!

J . B. led us in a Bible study (we have all been doing a lot of pray-
ing), and we all agreed to recommend to Eric to change the route if
it means we all have a better shot at the summit. We came as a team
and need to do all we can to help each other. Whatever route we
take, tomorrow should be an easy day as we continue to acclima-
tiz e. Then on to high camp at 15,000 ft.– higher than I have ever

On our way to Camp I

High Camp 15,000 ft.
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been. From there, hopefully to the summit
whatever route Eric chooses to take.

Saturday, 9/17:
Moved to Camp III today. Took a great

acclimatiz ation hike on the side to 13 ,100
ft. This was the highest elevation several
people in the group have ever been,
including Mitchell. Everyone did okay, but
we lost Becky. Mitchell scared me a little,
because he got an intense headache.
Instead of taking a D iamox, a drug for
pulmonary edema, Eric told him to pres-
sure breathe more. D ecadron, which we
also had, is for cerebral edema. Eric says
headaches are caused by a lack of oxygen,
not a lack of D iamox!  (I will never forget
this statement! ) Tomorrow I think an
emergency vehicle is coming to get Becky.

We are now at the base of the “G reat
White Mountain.” It is fascinating to look up at the incredible
glaciers. It is true that when you climb this mountain you go
through between four or five climatic z ones. Tonight Eric
decides which route we go: Western Breech or Machame. Either
way, we are going up to 15,000 ft. Machame takes six hours;
Western Breech takes two. The difference is in the vertical assent.
I will be interested to hear what our leader says.

Sunday, 9/18:
Moved to Camp IV today without Becky. We lost her at 12,500

ft. They picked her up in an emergency vehicle this morning as
we left Camp III. This is the last place on the mountain accessi-
ble by any vehicle. There was much hugging and crying. Who
knows? I could be next.

L ast night we had a frank discussion with Eric about which
route to take. Some of us, including me, wanted to do the
Western Breech, but I did say we needed to take the route which
would give us all the best chance to reach the summit. Eric
decided on the Machame route. It too is very hard, but probably
not as steep as the Western Breech.

Today we hiked more than 10 miles and went as high as 15,000-
plus ft. It was the highest any of us, other than Eric of course, has
ever been. We all did well with a great climbing cadence. I am so
proud of Mitchell. Other than some minor headaches, he has
done well. Climb high; sleep low. Tomorrow we go back up to
15,000 ft. At midnight, we leave for the summit!

Monday, 9/19:
The hardest day yet!  We are at high camp after hiking more

than 10 miles and are above 15,000 ft.– until yesterday, the highest

any of us has ever been. We eat at 6 : 00 p.m.
and then leave at midnight for the summit.
We still have an elevation gain to go of over
4 ,000 ft. Eric thinks we all have a chance to
make it. I still have not taken any D iamox,
D ecadron or other drug, except Advil. I
hope I don’t need any tomorrow. All of us
are dealing with some altitude issues:
headaches, blurred vision, etc. At any rate,
this final climb is what it is all about. G od
willing, we will all make the summit.

Tuesday, 9/20:
Eric sets the alarm for 10: 3 0 p.m. As

usual I can’t sleep before heading to the
summit. We ate at 6 : 00 p.m. and Eric, and I
are in our sleeping bags by 7: 00 p.m. I rest
and look at the tent ceiling trying to psych
myself up for the climb. Much of this sport
is mental as much as it is physical.

We left at midnight and climbed all night. When we left high
camp, it was very cold, but little wind. It is going to get much cold-
er. The last group Eric took up, it was 15 degrees below z ero on the
summit. This climb was the hardest thing I have ever done. We go
from 15,000 ft. to 19,3 4 0-plus ft. At 17,500 ft., J ohn Steiner starts
showing signs of cerebral edema– the most dangerous!  He sees
boulders moving and hears orchestra music. After a while, Eric
sends J ohn down with a guide. At 18,000 ft., it hits Mitchell and he
starts hallucinating. He goes down as well. Also, at 18,000 ft. we saw
the most majestic sunrise I have ever witnessed. It was even more
beautiful than what I experienced on the summit of Mount Rainier.
At approximately 7: 3 0 a.m., the rest of us, somehow, arrive on the
summit. We came up on the crater side at a place called G ilman’s
point, and then hiked to U huru Peak– the highest point on the con-
tinent of Africa. The glaciers we hiked past are enormous– over 200

John with the summit behind him

Me with “my men” on the Shira Plateau
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ft. high in some places. We are far above the clouds. It is breathtak-
ing. What you can see from the highest freestanding mountain in
the world is phenomenal. I see why my father-in-law, who went to
Africa in the late 1970s on a safari, could see the mountain on a
clear day from as far away as Z imbabwe. When we got to the top,
most of us had a terrible cough, all caused by the altitude. It was
very cold, right at z ero degrees. My water bottles had ice in them. I
am disappointed Mitchell and J ohn Steiner didn’t reach the sum-
mit, but I am particularly proud of Mitchell for getting so high.
After taking many pictures, we descended going down the same
way we came up. That way we could see what we came through.
After eating lunch, we left Camp V. We then descended to Camp VI
which is at 11,500 ft. (We can breathe again! )

Tomorrow we hike to the Mweka gate, approximately five
miles, and then back to the K eys Hotel where we will get our
first shower in six days. We all smell wonderful!  We will then
meet Becky and head for our safari.

Wednesday,
9/21:

Eric and Mitchell roomed
together last night because they
are both feeling bad and Eric
did not want me to get sick. I
roomed with J ohn L aughlin. I
am so glad Mitchell roomed
with Eric. He told Mitchell and
me how proud he was that
Mitchell went down. Mitchell
was so close to the summit that
when we got on the crater rim
Enreki, our lead African guide,
could see Mitchell’s headlamp
and thought for a minute that he was continuing to ascend. Eric
told Mitchell that he did the right thing. I agree!  No mountain is
worth the risk of dying from pulmonary or cerebral edema.

While the summit is the goal that is not why one climbs moun-
tains. It is to be together with people you enjoy and to enjoy the
beauty of G od’s nature!  Mitchell showed great maturity, and he is
young enough that he will live to climb many more mountains.
Eric, who is truly one of the world’s strongest climbers, told me
that he failed on his first two attempts on Everest. Mike
D unnahoo, who had a dream since he was 10 years old of reach-
ing the summit of Everest, failed twice– the last time 3 00 ft. from
the summit. One of our guides told Mitchell he did the right
thing, and he is alive to tell everyone about how high he got.

The camp last night was big. As usual, the food was good. These
porters make some of the best soup I have ever eaten. I slept 12-
plus hours. I was so exhausted. Mitchell told me Eric got up three
times last night to check on D r. Broome. Eric thinks he may have
pulmonary edema. We almost put him in the emergency G amet

bag. This is like a depressuriz a-
tion chamber, similar to what
one is put in when one rises too
fast from scuba diving. His
coughing woke me up several
times during the night. He easily
could have died.

We got up about 6 : 3 0 this
morning and once again had a
great breakfast. We then
descended from 11,000 ft. to the
Mweka gate.

D isaster struck on the way
down. J ohn Steiner fell and
broke his leg. Thank God  that
D r. Broome was next to J ohn
when he fell. D r. Broome fixed a

rough brace, and then two porters carried J ohn down. I think he
is going back to the U . S. tonight but I am not sure. They took

J.B., Johanna and Riley on the summit
with 150 to 200 ft. high glaciers behind them

John with his broken leg

Riley, Jim, me and John at the summit 19,340 ft.
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him to a local hospital for x-rays. It is true that most climbers
who get hurt or killed are on the descent. That is because they
are tired and begin to make mistakes.

Tomorrow, we head for the animal safari on the Serengeti and
then home. I hate that J ohn will miss this part of the trip. I
talked to him briefly tonight, and he has a great attitude. He
does not, however, want a local doctor to set his leg.

The hike down today was very hard. We went from 11,000 ft.
down to about 5,000-plus feet. As we got lower, it was good to
hit some humidity and to breathe more oxygen.

When we got back to the K eys Hotel, I let Mitchell take the
first shower. Mitchell said I looked younger. My grey hair had
disappeared. It was the dust. I almost hated to take a shower.
The grey came back!

Thursday, 9/22:
L eft Moshi today. J ohn Steiner, Eric Simonson and Ivan

Wright fly back to the states tonight. The rest of our group went
to Arusha where we ate lunch at a fabulous hotel and shopped a
bit before we caught a flight to the Serengeti.

This afternoon we saw four of the big five– lions, cape buffalo,
leopard and elephant. One cape buffalo charged our truck. We
also saw antelope, hippos, crocodiles, wildebeest, dik-diks and all
species of birds. This place is unbelievable! I have never seen so
much game. Had dinner outside where a cape buffalo came
within 20 steps of our table. It was a bit disconcerting. There are
armed escorts everywhere to protect hotel guests from the wild
animals.

This hotel is unbelievable; it is in the middle of nowhere.
When we got to our room Mitchell killed a huge spider. There
was a can of bug spray in the room. That is a bad sign! I will
probably sleep with one eye open all night. I am so sore from
the climb I can barely walk.

Friday, 9/23:
U p early this morning–4: 00 a.m.–t o head out at 5: 00 on the

hot air balloon ride. I think it may have been the highlight of
the trip. The balloon is the third largest hot air balloon in the
world. It held 12 passengers plus the pilot. The pilot was a really
interesting guy from G reat Britain. Once we were up, we went
across the Serengeti, which is the siz e of the country of Belgium,
where we saw much game. In fact, we saw three of the big five,
including two huge male lions. I could not believe how quiet the
balloon was. Of course, it is steered by hot gas and the use of
ropes. The landing was a trip as was the takeoff. We were literally
on our backs like astronauts. After we landed, right in the mid-
dle of about 10,000 tommys, which is a species of antelope, we
drank champagne and made toasts.

After breakfast, we left for Ngorongoro. We saw many animals
and as we got closer to Ngorongoro, we began to see many
Maasi. They are the most fearsome of all African natives. They
literally kill all game, including lions, with spears. After a long
dusty ride, we arrived at the Ngorongoro Serera L odge where we
will spend the next two nights. From there back to Arusha and
then Sunday night, back to the U SA.

Saturday, 9/24:
We went down in the Ngorongoro crater today. It looks like the

G reat Salt L ake in U tah. The animals were incredible. A female and
male lion walked between our trucks. Some sort of territorial thing.
We also saw a black rhino today. There are only 13  left in this part
of Tanz ania. Almost extinct I think. I have never seen so many
z ebras and wildebeest– thousands of them. We saw warthogs, jack-
als, two cheetahs, lions and the most despicable, the hyenas (fisi).
The natives hate them because they think they are evil spirits. I
remember from Robert Ruark’s books how evil the natives think
they are. Actually, they are just wild dogs who act as scavengers.

Tonight was our last night in Africa. The local Maasi put on a
great show. They are the most fearsome natives in this part of
the world. They dress colorfully, wearing red and purple capes;
they are frightful looking people.

G ot word J ohn Steiner is okay. Apparently his surgery was
successful. I am saddened his trip ended the way it did.

Sunday, 9/25:
I slept great last night; the first good night’s sleep since I got to

Africa. I think the exhaustion finally settled in. I killed a second
spider at 3 : 00 a.m. this morning. I am surprised I was able to go
back to sleep. I fear nothing in this world but spiders. I hate spi-
ders!  God should have made nothing with more than four legs.

We left for K ili International Airport but stopped at a hotel 10
minutes away to cleanup and eat. We first fly to D ar Es Salaam,
the capital of Tanza nia on the Indian Ocean, then to Amsterdam
(almost 12 hours), and then nine more to Atlanta.

Sunday (cont’d) and
Monday 9/26:

This is a trip I will never forget. This experience with my three
men will remain forever etched in my conscience.

While I never say never about anything in life, I think I have
climbed my last major mountain. I am getting close to 6 0 and I
have learned one has to be realistic about these things. I only
wish I had started climbing 20 years ago when both body and
mind were in better shape.

People constantly ask me why did I climb Mount Rainier and
Mount K ilimanjaro? I give you the same answer I did three years ago
when I quoted J ohn Muir: “Climb the mountains and get their good
tidings. Nature’s peace will flow into you as sunshine flows into
trees. The winds will blow their own freshness into you, and the
storms their energy, while cares will drop off like autumn leaves.” ■

Judge Joel F. Dubina
Judge Joel F. Dubina is a judge on the Eleventh Circuit Court of

Appeals. He graduated from the University of Alabama in 1969 and

received his J.D. degree from the Cumberland School of Law in

1973. After practicing law for nine years, he was appointed a United

States Magistrate in 1983, a United States District Judge in 1986 by

President Ronald Reagan and to the United States Court of Appeals

for the Eleventh Circuit in 1990.  

Judge Dubina thanks his wife, Beth, for all her support.
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BY PROFESSOR PAMELA H. BUCY

G
uess who wins when the plaintiff
is a feisty 97-year old represented
by a VL P lawyer, and the defen-

dant is a crooked contractor? Hint: It
isn’t the contractor.

Betty Brinson1 was sitting in the tiny,
screened-in front porch of her
Montgomery home when I arrived on a
summer afternoon to talk with her about
her VL P case. Her case was over, she had
won and she was excited to talk about it.
As we sat on her porch, wary neighbors
“dropped in,” to ensure, I suspect, that
Mrs. Brinson’s visitor meant no harm.

Although she is 97 years old, Mrs.
Brinson could pass for a 70-year-old. Her
eyes are bright, her mind is sharp and she
is still mad as hell about the contractor
who tried to cheat her. Born in 1910, Mrs.
Brinson’s life has not been easy. Her father
died when she was seven years old. She
never finished high school, dropping out
to go to work. She worked as a maid,
earning $3  per week, working six days a
week. L ife became easier as she grew into
adulthood. She married, and her husband

was a brick mason and worked on houses.
He built the house where Mrs. Brinson,
now a widow, lives.

Some years after her husband passed
away, the floors in Mrs. Brinson’s house
began to buckle. Her floor surfaces
became so uneven that she was scared to
go into her kitchen for fear of tripping
and falling. L ifting up the linoleum one
day, Mrs. Brinson discovered termites,
and soft and rotten wood.

Mrs. Brinson hired a contractor to
repair her damaged floor. The contractor
worked on her floors and submitted his
bill, which Mrs. Brinson paid. For a short
while, the floors seemed fine. But they
began to buckle again. When Mrs.
Brinson lifted up linoleum this time, she
found the same rotten, squashy wood,
now covered with a layer of bricks on
which the linoleum rested. Mrs. Brinson
sought help and was referred to the
Volunteer L awyers Program, which is
how she became a client of Beasley,
Allen, Crow, Methvin, Portis & Miles of
Montgomery.
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Rhon E. J ones, of Beasley, Allen, was at a bar luncheon one day
when the attorneys in attendance were asked to sign up for one
VL P case.2 J ones did. Soon thereafter, Mrs. Brinson became his
first VL P client. J ones and two associates in his firm, K imberly
Ward and Alyce Robertson, worked on Mrs. Brinson’s case. They
hired an expert to look at the floors. They contacted the contrac-
tor on their client’s behalf. The contractor would not admit fault,
repair the floors or return the money he had been paid by Mrs.
Brinson. J ones and his firm filed a complaint, conducted discov-
ery and went to trial in district court. U sing blown-up pictures of
the buckling floors, Alyce Robertson tried the case.

Mrs. Brinson took the stand at trial. According to her lawyers,
“She did a good job. She was happy and proud of herself.” D uring
cross-examination, insulted by defense counsel’s questions, Mrs.
Brinson described, in glowing detail, exactly what the defendant
had promised, done and not done. At one point during Mrs.
Brinson’s cross-exam, the court offered advice to the defense coun-
sel, “Well counselor, I think you have asked one question too many.”

Mrs. Brinson was victorious at trial, and won a judgment of
$3 ,500. Collecting the judgment was a problem, however. J ones
and his firm filed an execution of judgment which was served by
the Montgomery County Sheriff. Eventually, the contractor paid
the judgment and Mrs. Brinson was able to get her floors repaired.
At least most of them. She ran out of money before she was able to
repair all of the buckled floors. At the end of our visit, Mrs.
Brinson took me inside her home and pointed proudly to her
kitchen and bathroom floors. The floors were flat and straight.

What does Rhon J ones think of Mrs. Brinson? “She was a per-

son without much hope. She asked us to help her through the
legal system and we did. The system worked. She got her day in
court.” What does Mrs. Brinson think about her VL P lawyers?
“They are real good lawyers. They got me some help.” ■

ENDNOTES
1. A pseudonym.

2. The Volunteer Lawyers Program (VLP) began statewide in Alabama in 1991. Modeled

after the highly successful Mobile Bar Association Volunteer Lawyers Program, it

provides a way for lawyers in Alabama to help their communities. Attorneys enroll in

the program by agreeing to provide up to 20 hours per year of free legal service to

poor citizens of Alabama. Cases are referred to the VLP from Legal Services offices

around the state. Before referral, the cases are screened for merit and complexity (to

see if the case resolvable in 20 hours or less) and the potential client is screened for

income eligibility (must live at 125 percent of poverty level, currently $2,151.08

monthly, for a family of four.)

Professor Pamela H.  Bucy
Pamela H.  Bucy is the Bainbridge Professor of Law at the

University of Alabama School of Law. She is also a member of the

Access to Legal Services Committee and serves the Alabama State

Bar as an at-large commissioner.

Casemak er, one of the best member benefits the Alabama
State Bar offers, j u st got better. H ere’ s what’ s new:

■ MOR E STATE CASES. All 50 state libraries, including appellate case law,
state constitutions, rules of court, current statutes, and other selected items. 

■ MORE  F EDERAL  APPELLATE CASES. Most U.S.
Circuit Court opinions are now available from the earlier of 1950
or the inception of the Circuit. The 2nd Circuit library goes back
to 1924. U.S. Supreme Court decisions now go back to 1754.
Formatting has been improved for easier reading.

■ W EB SI TE I MPR OV EMEN TS. Searching is more user-friendly,
with expanded search capabilities using both Boolean and natural 
language searches. 

■ SIMUL TAN EOUS  SEARCH. Search multiple state and federal
libraries at one time.

F ree online legal research at you r fingertip s –
the most powerful tool a solo or small firm practitioner has. 

And it’s a service for members of the Alabama State Bar.

To find out more, visit www.alabar.org and select Members or 

contact Laura Calloway, director, Practice Management Assistance

Program, at casemak er@ alabar.org.
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“Something for nothing”
That phrase is usually quickly followed by
thoughts of “too good to be true” or
“there’s got to be a catch.” The Alabama
State Bar’s “Wills for Heroes” project pro-
vides first-responders, like law enforce-
ment, firefighters and emergency medical
personnel, basic estate-planning services
for free and it is not “too good to be true.”

U nder the leadership of ASB President
Sam Crosby, and the guidance of the
bar’s Volunteer L awyers Program
D irector L inda L und, Alabama has now
become the fifth state to provide free
basic estate-planning services to our
first-responders. The program has devel-
oped through the assistance and hard
work of the state bar’s Elder L aw Section,
Real Property Probate and Trust Section
and Young L awyers’ Section; the
Alabama L awyers Association; and the
Alabama Association of Paralegals.

Every day, firefighters, police and emer-
gency medical personnel devote their
lives to serving their communities, and
they are prepared to pay the ultimate
price in the line of duty. The “Wills for
Heroes” project began in South Carolina

BY ALLISON ALFORD INGRAM

WIL L S FOR HEROES:
A Program for L awyers to G ive Back to 

Those Who G ive So Much
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following the September 11th attacks, and
was created to provide the legal commu-
nity with a way to show its appreciation
for the efforts and sacrifices of these brave
men and women. The “Wills for Heroes”
project is a national foundation that helps
communities, cities and states establish
programs to offer first-responders these
basis estate-planning services, intending
to give them peace of mind by knowing
that their affairs are “in order” should the
unthinkable occur.

The Alabama “Wills for Heroes” proj-
ect is computer-driven, enabling lawyers
from any practice area to draft a simple
will, power of attorney and health care
directive for those first-responders who
qualify for the program. Each first-
responder whose estate is valued at less
than $6 00,0001 is eligible for the pro-
gram. Individuals who require or want a
more complex estate plan are directed to
consult with an attorney of their choice.

A significant benefit of the “Wills for
Heroes” project is that the wills and other
documents can be drafted by the lawyers
and executed by the first-responder in a
single day. Volunteer lawyers and support

staff travel to the fire or police station
with laptop computers preloaded with the
necessary software and they meet one-on-
one with the first-responders. On the day
of the event, information from a question-
naire previously distributed and complet-
ed by the first-responder is entered into
the computer program. The Alabama
State Bar, through a partnership with the
Wills for Heroes Foundation™, has been
provided with a user-friendly software
program called HotD ocs™ by L exis-
Nexis. HotD ocs™ is document-assembly
software that converts the information
entered in the computer from the ques-
tionnaire into a complete document tem-
plate. The software program simply pres-
ents a series of preprogrammed questions
that correspond to the questions in the
questionnaire completed by the first-
responders. Based on the answers the first-
responder provides to the questions in the
questionnaire, HotD ocs™ generates a
personaliz ed will, power of attorney and
healthcare directive. Once the computer
generates the documents, they are printed,
reviewed by the lawyer and first responder
and, when complete, executed.

By using established computer technol-
ogy and software, lawyers participating in
the program are able to provide personal-
iz ed documents that have built-in safe-
guards to ensure that a quality product is
delivered to the first responders. This
same computer technology allows the
“Wills for Heroes” project to be a one-day
pro bono project. A number of Alabama
law firms have made generous monetary
donations that have allowed the Alabama
program to purchase new laptop comput-
ers and printers for use across the state in
these clinics. Our committee expresses our
sincerest thanks to the following firms
who have made this project a reality: Ball,
Ball, Matthews &  Novak P.A., Bradley,
Arant, Rose &  White, L L P, Burr &
Forman, L L P, Carr Allison, Hare, Wynn,
Newell &  Newton, Haskell, Slaughter,
Young &  Rediker, L .L .C., J ohnston,
Barton, Proctor &  Rose, L L P, L yons, Pipes
&  Cook, Marsh, Rickard &  Bryan, P.C.,
Maynard, Cooper &  G ale, P.C., McCallum,
Methvin &  Terrell, P.C., Pittman, D utton,
K irby &  Hellums, P.C., Stone, G ranade &
Crosby, P.C., Starnes &  Atchison, L L P, and
Sirote &  Permutt, P.C.

Among those at the official launching of the “Wills for Heroes” program September 11 in Montgomery were, left to right, Montgomery Police Chief Art Baylor; ASB President Sam Crosby; VLP Director Linda
Lund; Montgomery Fire Chief M. Jordan; Deputy Fire Chief J. J. Addie; and Major Celia Dixon, Montgomery Police Department.
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Alabama kicked off its program in
Montgomery on September 11th. The
Montgomery Police D epartment hosted
the clinic, which started at 1 p.m. Six
attorney volunteers, three paralegals and
an attorney specializ ing in estate matters
worked to provide 23  police officers with
basic estate-planning services over the
course of the afternoon. The officers were
able to complete their appointments in
about an hour, and walk away with fully
executed wills, powers of attorney and
health care directives. Montgomery attor-
ney Brooke Emfinger said, “The ‘ Wills for
Heroes’ program truly provides a unique
opportunity to serve the police officers,
firefighters and other first-responders who
work to enhance the quality of life in our
community. One Montgomery police offi-
cer stated that his wife and family would
‘ rest easier’ knowing that they had a plan
for the future in the event something
unexpected happened to him. It was truly
rewarding to know that my simple act of
service was so appreciated.”

Now that the first clinic has been success-
fully completed, follow-up clinics for the

Montgomery Police D epartment were held
October and this month. The program also
traveled around the state, with clinics held
Mobile in October and in Birmingham this
month. Clinics are planned for Huntsville
and D othan in early 2008. In addition, the
project is receiving a lot of attention, and
requests for services are being received from
law enforcement and fire personnel all over
the state. The program’s goal is to offer
these services to law enforcement, fire-
fighters and emergency medical personnel
across the entire state, in both large and
small communities.

Because the goal is to provide these
services statewide, volunteer lawyers and
paralegals in every community are need-
ed to help participate in clinics. We are
asking individuals to sign up, as well as
encouraging firms and other legal organ-
iz ations to sponsor a clinic. A lawyer does
not have to be an “estate lawyer” to be
eligible to assist first-responders. A free
one-hour Web-based CL E course is avail-
able to participating lawyers and serves as
a “refresher” on basic estate law matters
and issues that typically come up in the
program. In addition, first-responders
are given a questionnaire to review and
complete prior to the event date. The
questionnaire includes a brief explana-
tion of the planning process and requests
key information that each first-responder
must provide in order to complete the
documents. An attorney specializi ng in
trusts and estates will be available on the
day of each program to handle any
unforeseen questions or circumstances
that may arise.

Please consider volunteering
for this very worthwhile
proj ect. It is something that
is within the ability of all
lawyers in our state, and
can really make a difference
in the life of a first- respon-
der’s family. Attorney/ vol-
unteer Bryan Paul of
Montgomery said,
“P articipating in the ‘ Wills
for H eroes’ clinic was a
wonderful and rewarding
ex perience. By using the
ques tionnaire, computer
system and H otDocs™
combination, the attorney is
basically responsible for
data entry and ex plaining
simple estate planning con-
cepts. These concepts are
covered in CLE materials
provided before the clinic
occurs. Considering how
easy it was to participate
and make an impact in the
lives of the participants
from the Montgomery
Police Department, I highly
recommend that other
attorneys from around the
state pitch in when the pro-

Allison Alford Ingram
Allison Alford Ingram serves as the chair of the

“ Wills for Heroes”  committee.

Volunteer attorneys and paralegals assisted officers from the Montgomery Police Department prepare,
review and execute wills, powers of attorney and advanced health care directives at the September
11 clinic. The second workshop of the “ Wills for Heroes”  program kicked off in the Mobile area
October 22 with a clinic at the Mobile Police Department. Clinics will be held for the Birmingham
Fire Department November 13, 14 and 15. To get involved, go to www.alabar.org.
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Defin itions. As used in this rule, the terms below
shall have the following meaning:
“ IOL TA account ” means a pooled interest- or dividend-bearing trust account benefiting the

Alabama Law Foundation or the Alabama Civil Justice Foundation established in an eligible

institution for the deposit of nominal or short-term funds of clients or third persons;

“ Eligible institu tion” means any bank or savings and loan association authorized by federal or

state laws to do business in Alabama, whose deposits are insured by an agency of the federal

government, or any open-end investment company registered with the Securities and Exchange

Commission and authorized by federal or state laws to do business in Alabama. Eligible institu-

tions must meet the requirements set out in section (g).

“ I nterest- or div idend-bearing tru st accou nt” means a federally insured checking account or a

business checking account with an automated investment feature, such as an overnight sweep

and investment in a government money market fund or daily (overnight) financial-institution

repurchase agreement invested solely in or fully collateralized by U.S. Government Securities. A

daily financial-institution repurchase agreement may be established only with an eligible institu-

tion that is “ well capitalized”  or “ adequately capitalized”  as those terms are defined by applica-

ble federal statutes and regulations. An open-end money-market fund must hold itself out as a

money-market fund as defined by applicable federal statutes and regulations under the

Investment Company Act of 1940, and, at the time of the investment, have total assets of at least

$250,000,000. The funds covered by this rule shall be subject to withdrawal upon request and

without delay except as permitted by law.

“ Allowable, R easonable F ees” means: (1) per check charges, (2) per deposit charges, (3) a fee in

lieu of minimum balance, (4) Federal deposit insurance fees, (5) sweep fees, and (6) a reasonable

IOLTA account administrative fee.

“ U .S. G ov ernment Secu rities” means U.S. Treasury obligations and obligations issued or guaran-

teed as to principal and interest by the United States or any agency or instrumentality thereof.

Rule 1.15

SAFEKEEPING
PROPERTY
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The Alabama Mandatory CLE Commission

continually evaluates and approves in-state,

as well as nationwide, programs which are

maintained in a computer database. All are

identified by sponsor, location, date and

specialty area. For a listing of current CLE

opportunities, visit the ASB Web site,

www.alabar.org/cle.

www.alabar.org/cle

C L E
C O U R S E

S E A R C H

(a) A lawyer shall hold the property of
clients or third persons that is in the
lawyer’s possession in connection with
a representation separate from the
lawyer’s own property. Funds shall be
kept in a separate account maintained
in the state where the lawyer’s office is
situated, or elsewhere with the consent
of the client or third person. No funds
of a lawyer shall be deposited in such a
trust account, except (1) un-earned
attorney fees that are being held until
earned, and (2) funds sufficient to pay
bank service charges on that account or
to obtain a waiver thereof. Interest or
dividends, if any, on funds, less fees
charged to the account, other than
overdraft and returned item charges,
shall belong to the client or third per-
son, except as provided in Rule 1.15(g),
and the lawyer shall have no right or
claim to the interest. Other property
shall be identified as such and appro-
priately safeguarded. Complete records
of such account funds and other prop-
erty shall be kept by the lawyer and
shall be preserved for six (6 ) years after
termination of the representation.

A lawyer shall designate all such trust
accounts, whether general or specific,
as well as deposit slips and all checks
drawn thereon, as either an “Attorney
Trust Account,” an “Attorney Escrow
Account,” or an “Attorney Fiduciary
Account.” A lawyer shall designate all
business accounts, as well as other
deposit slips and all checks drawn
thereon, as a “Business Account,” a
“Professional Account,” an “Office
Account,” a “G eneral Account,” a
“Payroll Account,” or a “Regular
Account.” However, nothing in this
Rule shall prohibit a lawyer from
using any additional description or
designation for a specific business or
trust account, including, for example,
fiduciary accounts maintained by the
lawyer as executor, guardian, trustee,
receiver, or agent or in any other
fiduciary capacity.

(b) U pon receiving funds or other proper-
ty in which a client or third person has

an interest from a source other than
the client or the third person, a lawyer
shall promptly notify the client or
third person. Except as stated in this
Rule or otherwise permitted by law or
by agreement with the client, a lawyer
shall promptly deliver to the client or
third person any funds or other prop-
erty that the client or third person is
entitled to receive and, upon request
by the client or third person, shall
promptly render a full accounting
regarding that property.

(c) When in the course of representation
a lawyer is in possession of property
in which both the lawyer and another
person claim interests, the property
shall be kept separate by the lawyer
until there is an accounting and a
severance of their interests. If a dis-
pute arises concerning their respec-
tive interests, the portion in dispute
shall be kept separate by the lawyer
until the dispute is resolved.

(d) A lawyer shall not make disbursements
of a client’s funds from separate
accounts containing the funds of more
than one client unless the client’s funds
are collected funds; provided, however,
that if a lawyer has a reasonable and
prudent belief that a deposit of an
instrument payable at or through a
bank representing the client’s funds will
be collected promptly, then the lawyer
may, at the lawyer’s own risk, disburse
the client’s uncollected funds. If collec-
tion does not occur, then the lawyer
shall, as soon as practical, but in no
event more than five (5) working days
after notice of noncollection, replace
the funds in the separate account.

(e) A lawyer shall request that the financial
institution where the lawyer maintains
a trust account file a report to the
Office of G eneral Counsel of the
Alabama State Bar in every instance
where a properly payable item or order
to pay is presented against a lawyer’s
trust account with insufficient funds to
pay the item or order when presented
and either (1) the item or payment
order is returned because there are



insufficient funds in the account to pay
the item or order or, (2) if the request
is honored by the financial institution,
and overdraft created thereby is not
paid within 3  business days of the date
the financial institution sends notifica-
tion of the overdraft to the lawyer. The
report of the financial institution shall
contain the same information, or a
copy of that information, forwarded to
the lawyer who presented the item or
order.

A lawyer shall enter into an agreement
with the financial institution that holds
the lawyer’s trust account pursuant to
which the financial institution agrees
to file the report required by this Rule.
Every lawyer shall have the duty to
assure that his or her trust accounts
maintained with a financial institution
in Alabama are pursuant to such an
agreement. This duty belongs to the
lawyer and not to the financial institu-
tion. The filing of a report with the
Office of G eneral Counsel pursuant to
this paragraph shall constitute a proper
basis for an investigation by the Office
of G eneral Counsel of the lawyer who
is the subject of the report, pursuant to
the Alabama Rules of D isciplinary
Procedure. Nothing in this Rule shall
preclude a financial institution from
charging a lawyer or a law firm a fee
for producing the report and main-
taining the records required by this
Rule. Every lawyer and law firm main-
taining a trust account in Alabama
shall hereby be conclusively deemed to
have consented to the reporting and
production requirements mandated by
this Rule and shall hold harmless the
financial institution for its compliance
with the aforesaid reporting and pro-
duction requirements. Neither the
agreement with the financial institu-
tion nor the reporting or production
of records by a financial institution
made pursuant to this Rule shall be
deemed to create in the financial insti-
tution a duty to exercise a standard of
care or a contract with third parties
that may sustain a loss as a result of a
lawyer’s overdrawing a trust account.

A lawyer shall not fail to produce any
of the records required to be main-
tained by these Rules at the request of
the Office of G eneral Counsel, the
D isciplinary Commission, or the
D isciplinary Board. This obligation
shall be in addition to, and not in lieu
of, any other requirements of the Rules
of Professional Conduct or Rules of
D isciplinary Procedure for the produc-
tion of documents and evidence.

(f) A lawyer, except a lawyer not engaged
in active practice pursuant to
Alabama Code 1975, §§ 3 4 -3 -17 and
-18, shall maintain a separate account
to hold funds of a client or third per-
son. Every lawyer admitted to prac-
tice in this state shall annually certify
to the Secretary of the Alabama State
Bar that all IOL TA eligible funds are
held in an IOL TA Account, or that the
lawyer is exempt because the lawyer:
does not have an office within the
State of Alabama; does not hold
funds for clients or third persons, is
not engaged in the active practice of
law; is a judge, attorney general, pub-
lic defender, U .S. attorney, district
attorney, on duty with the armed
services or employed by a local, state
or federal government, and is not
otherwise engaged in the private
practice of law; or is a corporate or
other in-house counsel or teacher of
law and is not otherwise engaged in
the private practice of law.
Certification may be made by a firm
on behalf of all lawyers in a firm.

(g) L awyers shall hold in IOL TA accounts
all funds of clients or third persons
that are nominal in amount or that
the lawyer expects to be held for a
short period and from which no
income could be earned for the client
or third person in excess of the costs
incurred to secure such income. In
no event shall a lawyer receive the
interest on an IOL TA account.

In determining whether to deposit
funds into an IOL TA account, a lawyer
shall consider the following factors: the
amount of interest or dividends likely

to be earned during the period the
funds are expected to be deposited, as
well as the estimated cost of establish-
ing and administering a non-IOL TA
trust account for the benefit of the
client or third person, including the
cost of the lawyer’s services and the
cost of preparing any tax reports
required for interest accruing to the
benefit of a client or third person, the
ability of financial institutions or
lawyers or law firms to calculate and
pay interest to individual clients or
third persons; and any other circum-
stances that affects the ability of the
client or third person funds to earn
income in excess of the costs incurred
to secure such income. A lawyer shall
review the IOL TA account at reason-
able intervals to determine whether
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changed circumstances require further
action with respect to the funds of any
client or third person.

The determination of whether the
funds of a client or third person can
earn income in excess of costs as pro-
vided in (g) above shall rest in the
sound judgment of the lawyer or law
firm, and no lawyer shall be charged
with an ethical impropriety or breach
of professional conduct based on the
good faith exercise of such judgment.

Offering IOL TA accounts is voluntary
for financial institutions. L awyers
may only place trust accounts in eli-
gible institutions that meet the
requirements of this rule, including:

Interest Rates: Eligible institutions
shall pay on IOL TA accounts the
highest interest rate or dividend the
financial institution offers to its non-
IOL TA customers when the IOL TA
account meets or exceeds the same
minimum balance and other eligibili-
ty requirements, if any.

A financial institution shall pay on
IOL TA accounts the highest interest
rate or dividend generally available
among the following product types
or any comparable product type (if
the product type is available from the
financial institution to its non-IOL TA
customers) by either using the identi-
fied product type as an IOL TA
account or paying the equivalent
interest rate or dividend on the exist-
ing IOL TA account in lieu of actually
establishing the highest interest rate
or dividend product :

1. An interest bearing checking
account such as a negotiable
order of withdrawal (NOW)
account, or business checking
account with interest.

2. A business checking account with
an automated investment feature,
such as an overnight sweep and
investment in repurchase agree-
ments or money market funds as
described in the definitions.

3 . A government (such as for
municipal deposits) interest-bear-
ing checking account.

4. A checking account paying pre-
ferred interest rates, such as
money market or indexed rates.

5. Any other suitable interest- or
dividend- bearing account offered
by the institution to its non-
IOL TA customers.

As an alternative, the financial insti-
tution may pay:

6. An amount on funds, net of allow-
able reasonable fees, which would
otherwise qualify for investment
options described at (g)(1-4 )
equal to 55%  of the Federal Funds
Target Rate as of the first business
day of the quarter or other IOL TA
remitting period.

The following considerations will apply
to determinations of comparability:

1. Accounts which have limited
check writing capability required
by law or government regulation
may not be considered as compa-
rable to IOL TA in Alabama. This,
however, is distinguished from
checking accounts which pay
money market interest rates on
account balances without the
check writing limitations. Such
accounts are included in the
Option 4 class identified above.
Additionally, rates that are not
generally available to other
account holders, such as special
promotional rates used to attract
new customers, are not consid-
ered for comparability in
Alabama.

2. For the purpose of determining
compliance with the above provi-
sions, all participating financial
institutions shall report in a form
and manner prescribed by the
Alabama L aw Foundation and
Alabama Civil J ustice Foundation
the highest interest or dividend
rate for each of the accounts they

offer within the above listed
account types. The foundations
will certify participating financial
institutions compliance with this
rule on an annual basis.

3. In determining the highest inter-
est rate or dividend generally
available from the institution to
its non-IOL TA customers, the eli-
gible institution may consider
factors, in addition to the IOL TA
account balance, customarily con-
sidered by the institution when
setting interest rates or dividends
for its customers, provided that
such factors do not discriminate
between IOL TA accounts and
accounts of non-IOL TA cus-
tomers and that these factors do
not include that the account is an
IOL TA account.

Pursuant to a written agreement
between the lawyer and the eligible
institution, interest on the IOL TA
account shall be remitted, as the
lawyer shall designate, to the Alabama
L aw Foundation or the Alabama Civil
J ustice Foundation, at least quarterly.

Interest or dividends shall be calcu-
lated in accordance with the institu-
tion’s standard practice for non-
IOL TA account customers, less rea-
sonable fees, if any, in connection
with the deposited funds.

Allowable Reasonable Fees, as defined
in this Rule, are the only service
charges or fees permitted to be
deducted from interest or dividend
earned on IOL TA accounts. Allowable
Reasonable Fees may be deducted
from interest or dividends on an
IOL TA account only at such rates and
under such circumstances as is the
eligible institution’s customary prac-
tice for its non-IOL TA customers. All
other fees and charges shall not be
assessed against the interest or divi-
dends earned on the IOL TA account,
but rather shall be the responsibility
of, and may be charged to, the lawyer
maintaining the IOL TA account.
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Cumberland’s Career Services Office offers several free services to help Alabama’s legal community 

meet its hiring needs, including:

� On-Campus Interviewing of Cumberland Students and Alumni 

� Resume Collection and Forwarding

� Online Postings of Job Openings to a Wide Audience

These services are available whether you are filling a position for a new lawyer, a partner-level 

attorney, in-house counsel, a non-traditional legal job, or a law clerk to assist you during the summer 

or the academic year.  Please call us at (205) 726-2797 if we can assist you.

Fees or charges in excess of the inter-
est or dividend earned on the account
for any month or quarter shall not be
taken from interest or dividend
earned on other IOLTA accounts or
from the principal of the account.

Financial institutions may elect to
pay higher rates than required by this
rule or waive any or all fees on IOLTA
accounts.

A statement should be transmitted to
the Alabama Law Foundation or the
Alabama Civil Justice Foundation with
each remittance showing the period for
which the remittance is made, the
name of the lawyer or law firm from
whose IOLTA account the remittance is
being sent, the IOLTA account number,
the rate of interest applied, the gross
interest or dividend earned during the
period, the amount and description of
any service charges or fees assessed
during the remittance period, if any,
the average account balance for the
remittance period, and the net amount
of interest or dividend remitted for the
period. A copy of the statement shall
also be sent to the lawyer.

(h) All interest or dividends transmitted
to and received by the Alabama Law
Foundation pursuant to Rule 1.15(g)
shall be distributed by it for one or
more of the following purposes:

(1) to provide legal aid to the poor;

(2) to provide law student loans;

(3) to provide for the administration
of justice;

(4) to provide law-related educational
programs to the public;

(5) to help maintain public law
libraries; and

(6) for such other programs for the
benefit of the public as the
Supreme Court of the State of
Alabama specifically approves
from time to time.

(i) All interest or dividends transmitted to
and received by the Alabama Civil
Justice Foundation pursuant to Rule
1.15(g) shall be distributed by it for
one or more of the following purposes:

(1) to provide financial assistance to
organizations or groups providing
aid or assistance to:

(2) underprivileged children;

(3) traumatically injured children or
adults;

(4) the needy;

(5) handicapped children or adults;
or

(6) drug and alcohol rehabilitation
programs.

(7) to be used in such other pro-
grams for the benefit of the pub-
lic as the Supreme Court of the
State of Alabama specifically
approves from time to time.

(j) A lawyer shall not fail to produce, at
the request of the Office of General
Counsel, the Disciplinary
Commission, or the Disciplinary
Board, any of the records required to
be maintained by these Rules. This
obligation shall be in addition to, and
not in lieu of, any other requirements
of the Rules of Professional Conduct
or the Rules of Disciplinary
Procedure for the production of doc-
uments and evidence. ■



470 N O V E M B E R  2 0 0 7



471T H E  A L A B A M A  L A W Y E R

O
f all the calculations and formulas used to calculate ben-
efits and liabilities in a worker’s compensation case,
none have proven to be as frustrating and perplexing as

the formula used to determine the subrogation rights of the
employer when there has been a third-party recovery by the
injured employee. Alabama Code Section 25-5-11 bestows sub-
rogation rights to the employer/ worker’s compensation carrier
when benefits have been paid and the employee makes a separate
third-party recovery. However, §  25-5-11(e) provides that the
employer is responsible for a pro rata share of attorney’s fees and
expenses incurred in bringing about the third-party recovery. The
pertinent language is as follows:

‘ In a settlement made under this section with a third- party by
the employee or, in the case of his death, by his dependents, the
employer shall be liable for that part of the attorney’s fees
incurred in the settlement with the third- party, either with or
without a civil action, in the same proportion that the amount
of the reduction in the employer’s liability to pay compensation
bears to the total recovery had from such third- party.’

What does all this mean? It means that the employer, who bene-
fits from the third-party recovery, does not get a ‘ free ride’. While
some commentators argue that the subrogation provisions of this
Alabama Code section are largely aimed at preventing a double-
recovery by the employee, it is clear that a separate and important
goal is to prevent the employer from benefiting from the employ-
ee’s third-party recovery and not paying their fair share of the
attorney fees incurred by the employee. Stated differently, the
employer must take the bitter with the sweet. “The obvious pur-
pose of [ this section]  is to require the employer to pay something
for having been saved from paying compensation which he would

have paid but for the third-party action.” [ emphasis added]   J. B.
Baggett v. Webb, 24 8 So. 2d (Ala. Civ. App. 1971).

The first question to be answered is whether or not there has
been a recovery from a “third-party.” Mere recovery by an
employee, after an on-the-job injury, from someone other than
the employer does not always equate to a “third-party recovery.”
For example, the employer has no subrogation rights against an
employee’s recovery of uninsured/ underinsured motorist bene-
fits. Bunkley v. Bunkley Air Conditioning, Inc., 6 88 So. 2d 827 (Ala.
Civ. App. 1996 ). §  25-5-11 only applies to a recovery from a
“third-party wrongdoer,” not from a “contract of insurance that is
separate and apart from the wrongful conduct that injures the
worker.” Id. at 83 1-83 2. That said, once it is apparent that the
recovery is from a “third-party wrongdoer,” we begin the analysis
to determine the amount owed, if any, to the employer.

The Alabama Court of Civil Appeals squarely addressed this
issue for the first time in Fitch v. Insurance Company of North
America, 408  So. 2d 1017 (Ala. Civ. App. 1981). For instances
where an employee receives worker’s compensation benefits and
also obtains a third-party recovery, the court adopted an algebra-
ic formula to ascertain the pro rata share of the attorney’s fee
owed by the employer. It is as follows:

a. “ X ” equals the employer’s liability for attorney’s fees and
expenses. Ignoring the complicated nature of this formula,
it has been loosely expressed in case law as follows: ‘ [ the
employer]  is obligated to pay one-third of the amount

Emp loyer’ s R edu ced Liability X
_______________________ = _______________________

Third-Party Recov ery Attorney’ s F ees &  Exp enses

BY  G. WHIT  DRAKE

EMPL OYER’S SU BROGA TION IN
THIRD -PARTY CASES:

Does Anyone Really 
U nderstand It?
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reimbursed to it and one-third of the future liability from
which it is released as its proportionate amount of this
attorney’s fee.’ [ emphasis added] Maryland Casualty
Company v. Tiffin, 53 7 So. 2d 4 6 9 (Ala. 1988). In other
words, whatever the attorney’s contract is, whether it be
one-third (as in Tiffin), forty percent, or fifty percent, the
employer’s past subrogation interest is reduced by a pro-
portionate share of the attorney’s fees and they must also
pay the same proportion of their future liability, which
was reduced or extinguished by virtue of the third party
settlement. The fact that the employer or worker’s com-
pensation carrier intervenes in the third-party lawsuit or
participates through an attorney is irrelevant. The
employer must still pay their proportionate share under
the Fitch formula. See Lewis Trucking Company v. Skinner,
6 71 So. 2d 6 96  (Ala. Civ. App. 1995).

b. “ Employ er’ s Redu ced Liability” represents the amount
“saved” by the employer due to the third-party settle-
ment. In most third-party settlements, it will usually be
the total amount of worker’s compensation benefits
paid by the employer, plus any future liability  extin-
guished by virtue of the third-party settlement. If the
worker’s compensation case is still pending at the time
of the third-party settlement, the future liability can be
established by agreement.

c. “ Third-Party Recov ery” is simply the full amount of the
third-party settlement.

d. “ Attorney F ees and Expen ses” is the Plaintiff ’s attor-
ney fee plus expenses incurred. “The Fitch formula
allows for expenses.” Lewis Trucking v. Skinner, 67 1
So.2d 69 6, 698 (Ala.Civ.App. 1995)

The employee in Fitch received $2,170.79 in worker’s compen-
sation benefits after an on-the-job injury. She then settled her
third-party suit for $3 ,000. She had a fifty-percent contingency
fee arrangement with her lawyer. No mention was made of any
future liability owed from the employer. Applying the newly
established formula, “x” was determined to be $1,435. 65. The
Court simply deducted this amount from the total subrogation
claimed to arrive at $735. 14, the net amount owed to the
employer.

The first step in this whole process is relatively simple, i.e.
ascertaining the value of “x”. However, this is where the simplici-
ty ends. Is “x” credited solely against past benefits paid by the
employer, as in Fitch? Is the employer entitled to expunge their
future liability and enjoy a free ride, courtesy of the efforts by
the employee and his attorney? What if the third-party settle-
ment is less than the value of the worker’s compensation case?
The answers to these questions have not always been clear.
However, by analyz ing the pertinent statutory language and the
case law interpreting same, we can see that arriving at “x” is sim-
ply the starting point in the analysis.

Perhaps the easiest way to conceptualiz e the application of the
Fitch formula, although overly simplified, is to understand that
the employer must pay an attorney’s fee on what they’ve paid
and on what they are relieved of paying as a result of the third-
party settlement. For example, if the employee has a 50%  con-
tract with his attorney, the employer must pay 50%  “of all sums
that it recovers from the common fund and [5 0%] of all sums
that it is relieved of paying due to the common fund.”[ emphasis
added] Maryland Casualty Company v. Tiffin, 537  So. 2d 4 6 9
(Ala. 1988). If no future worker’s compensation benefits are
owed by the employer, then the calculation is easy, as it was in
Fitch and Maryland Casualty. In other words, “x” is simply cred-
ited against past worker’s compensation benefits paid.

In those situations where the employee obtains a third-party
recovery “mid-stream”, i.e., the employer paid initial benefits and
future worker’s compensation benefits would otherwise still be
owing, it becomes more complicated. The value of “x” is first
credited against past subrogation. If “x” is more than the past
subrogation, the difference is added to the employer’s future lia-
bility. Phrased differently, the value of “x” is added to the pres-
ent and future liabilities of the employer and offsets any subro-
gation for past benefits paid.

In South Alabama Utilities v. Lambert, 2006  WL 3 04 1500 (Ala.
Civ. App.), the court confronted the issue of a third-party recov-
ery that was worth significantly less than the value of the work-
er’s compensation liability. After applying the Fitch formula and
arriving at “x”, the court noted that the employer must be credit-
ed with the entire third-party settlement. That is to say the
employer is entitled to apply the third-party recovery as a credit
against its paid liabilities as well as its future, unpaid liabilities.
However, Lambert dispensed with the notion that a substantial
third-party recovery necessarily expunges the employer’s future
liability. After being credited with the employee’s third-party set-
tlement, additional compensation may be due from the employ-
er. Even after receiving credit for the substantial third-party
recovery of $3 00,000, the employer in Lambert still owed
$151,011.23  due to the inclusion of “x” in their liabilities.

The Lambert court stands for two important propositions, a)
the employer must get full credit for any third-party recovery;
and b) the employee’s attorney should not let the employer walk
away from further responsibility when the third-party recovery
is substantially eclipsed by the value of the worker’s compensa-
tion case, such as when the third-party liability is weak but the
employee is permanently and totally disabled. In such an
instance, Fitch operates to require the employer’s contribution of
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its pro rata share of attorney’s fees but preserves any residual
worker’s compensation liability.

Since the Fitch decision, two important changes have occurred
that were initially viewed as positive for the employer but in
reality have equally assisted the employee. Before 1992, the defi-
nition of “compensation”, for subrogation purposes, only includ-
ed worker’s compensation benefits, not medical payments. In
other words, an employer’s subrogation interest did not include
the amounts they had paid in medical treatments for the
employee. The definition of “compensation” was changed to
include medical bills. 25-5-11(a), Code of Alabama. As such,
subrogation interests of the employer became much larger and
enhanced efforts were directed at subrogating in third-party
cases.

The second significant change came in 1998 when the
Supreme Court ruled that an employer’s subrogation rights
attach not only to past medical benefits, but to future benefits
that have not yet been paid. Ex Parte B E & K Construction
Company, 728 So. 2d 621 (Ala. 1998). This was a dramatic shift
from previous court decisions.

While both of the above changes appear to be “pro-employer”,
the Fitch formula operates as a great equaliz er and returns the
parties back to a level playing field. U nder a current Fitch analy-
sis, both the past medical bills and future medical bills have to
be added to the “employer’s reduced liability”. Thus, the above

changes have resulted in “x” being larger, requiring a correspon-
ding reduction in the employer’s subrogation interest.
Essentially, this works out to be a “catch-22” for the employer’s
lawyer when he argues that the future medical bills will be sub-
stantial. The greater the future medical bills, the larger “x”
becomes. Accordingly, the parties should attempt to agree on a
number that represents the future medical bills to be incurred.
This total amount is then plugged into the Fitch formula and
serves as a reduction in the employer’s credit for future medical
expenses. See Miller and Miller Construction Co. Inc. v. Madewell,
901 So. 2d 733 (Ala. Civ. App. 2004).

In an ordinary third-party settlement where future medical
bills were claimed, we can see how an employer might claim a
“future medical credit” to off-set their liability for medical treat-
ment. We can also see how Fitch operates to re-distribute that
credit back into “x”. From a practical standpoint, it is incumbent
on the employer’s attorney to establish what portion of the
third-party settlement is attributable to future medical expenses.
See Ex Parte Williams, 895 So. 2d 924 (Ala. 2004). Additionally,
in the context of proving the future medical credit, the employer
would have the same burden as the employee in his third-party
case, i.e. the employer would have to prove the probability 
(not possibility) of the future treatment, that it will be medically
necessary and further, that the charges will be reasonable and
customary.
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L et us now look at a realistic but simple example of the Fitch
formula in operation:

John Plaintiff is inj ured on the j ob due to a defective ladder.
H e sustains a severely fractured leg and requi res surgery. H e
ultimately returns to work and settles his worker’s compensa-
tion case for $ 2 0 ,0 0 0 , based on an impairment to his lower
ex tremity. No future surgery is indicated. H is employer paid
a total of $ 1 5 ,0 0 0  for medical treatment and $ 5 ,0 0 0  in tem-
porary disability benefits. H is lawyer’s investigation reveals
that a local fabricator had designed the ladder and that it
violated O SHA regulations in several respects.

A negligence action is brought against the fabricator and
results in a recovery of $ 8 0 ,0 0 0 . Prior to settlement, John and
his attorney receive a letter from the employer demanding
reimbursement of the $ 4 0 ,0 0 0  paid in benefits when the
third- party case settles. John’s attorney has a 5 0 % fee
arrangement and incurred $ 5 ,0 0 0  in ex penses. We will also
assume that “x” equal s $ 2 1 ,2 5 0 . Deducting this amount
from the claimed subrogation leaves $ 1 8 ,7 5 0  for the employ-
er. Assuming the attorney first deducts his ex penses off- the-
top then deducts 5 0 % of the remainder, $ 3 7 ,5 0 0  is left over.
After deducting the employer’s portion from this amount,
John ends up with a net recovery of $ 1 8 ,7 5 0  and he keeps the
$ 2 0 ,0 0 0  he already received from the worker’s compensation
settlement. Accordingly, he ends up with all his medical bills
paid, $ 5 ,0 0 0  in off- work benefits, plus a recovery of $ 3 8 ,7 5 0 .

In the above example, the primary benefit to the attorney is
that the application of Fitch allows him to settle the case and still
put a significant sum in his client’s pocket. Without the ability to
reduce an employer’s subrogation interest, many third-party
cases, even those with good liability, would either be abandoned

as a waste of time or tried to a jury because the total subroga-
tion amount eclipses what would be left for the employee after
paying his attorney from the proposed third-party settlement.
For me personally, the application of Fitch has allowed me to
settle hundreds of cases that would have otherwise been tried to
a jury if the subrogation could not have been reduced.

For the employee’s attorney, he may at some point question
the wisdom of pursuing the worker’s compensation case and
instead, opt solely for the third-party route to avoid the above
mathematical quagmire. However, there are several valid reasons
why he should not choose to do so. First, very few third-party
cases are “sure-things”. Secondly, the law allows the employee to
pursue both claims at the same time, providing a sense of secu-
rity that a recovery will be had from someone. Baggett v. Webb,
248  So.2d 275 (Ala.Civ.App 1971). Finally, the application of the
Fitch formula will decrease any subrogation interest owing to the
employer, thereby increasing the net recovery to the employee.

While there have only been a handful of cases to actually
articulate and apply the Fitch formula, hopefully this article will
assist members of the bar who regularly represent employers or
employees in situations where an on-the-job injury results in a
third-party recovery. ■
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A
rbitration clauses in agreements
between businesses and their cus-
tomers often include a waiver of

the customer’s right to assert claims on
behalf of a class. Whether such a waiver
can be enforced, though, remains an
open question. Recent federal and state
court decisions provide three answers:
yes, no and maybe.

Class-action waivers are understand-
ably a big issue in consumer litigation.
Businesses that may very much prefer to
have arbitrators rather than juries decide
individual claims do not want to arbitrate
class claims. Because arbitrators’ deci-
sions generally cannot be appealed, the
risk of a large, unappealable class award
can be an arbitration poison pill. On the
other side of the table, the enforceability
of a class-action waiver can mean the dif-
ference between a possible individual
recovery of a few dollars, or a substantial
class-wide award or settlement carrying a
hefty fee component for class counsel.

The Meaning of
Unconscionable

The buz z word in the debate is “uncon-
scionable.” Critics denounce class-action
bans as the unconscionable equivalent of
free passes for harmful business practices.
Where each wronged consumer has only a
handful of dollars at stake, the reasoning
goes, few if any will spend the time and
money to seek redress individually. An
offending business will effectively be
“shielded” from significant exposure “even
in cases where it has violated the law.”
Kristian v. Comcast Corp., 4 4 6  F.3 d 25, 6 1
(1st Cir. 2006 ). Thus, the U nited States
Court of Appeals for the First Circuit wor-
ried in Kristian, “[ p] laintiffs will be unable
to vindicate their statutory rights.” Id.

Other courts do not find it uncon-
scionable to require parties to abide by
their own contracts and to comply with
the pro-arbitration policy mandated by
the Federal Arbitration Act (the “FAA”) 9
U .S.C. §  1 et seq . Some state statutes favor
arbitration, too. As one court has
explained: “We cannot ignore the strong
policy, made clear in both federal and
Maryland law, that favors the enforcement
of arbitration provisions.” Walther v.
Sovereign Bank, 3 86  Md. 4 12, 4 3 8, 872
A.2d 73 5, 751 (Md. Ct. App. 2005) (hold-
ing that a class-action ban was not uncon-
scionable). See also H ayes v. County Bank,
26  A.D .3 d 4 6 5, 4 6 7, 811 N.Y.S.2d 74 1, 74 3
(N.Y. App. D iv. 2006 ) (“Furthermore, the
fact that the arbitration agreements effec-
tively preclude [ a plaintiff ]  from pursuing
a class action does not alone render them
substantively unconscionable.”).1

The Importance of
Class Actions

The inconsistent jurisprudence on
class-action waivers reflects courts’ vary-
ing attitudes about the role of class
actions in contemporary litigation. The
U nited States Supreme Court has express-
ly held that a plaintiff does not have an
inviolable right to prosecute a class action
in an employment lawsuit. In Gilmer v.
Interstate/ Johnson Lane Corp., the Court
held that the arbitration of a federal age-
discrimination claim could be compelled
even if a class action were unavailable in
that forum. 500 U .S. 20, 3 2 (1991). In a
later, fractured decision with no majority
opinion, the Court tacitly acknowledged
that a class action is not a matter of right
in a consumer context, either. Green Tree
Financial Corp. v. Baz z le, 53 9 U .S. 4 4 4
(2003 ). Baz z le’s four-justice plurality

BY  RANDALL D. Q U ARLES
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declared that, where an arbitration agree-
ment is silent on the point, it is up to the
arbitrator to determine whether a class
action may be maintained. None of the
concurring or dissenting opinions in
Baz z le indicated that the ability to prose-
cute a class claim is sacrosanct.2

But, while there is no nonwaivable
right to assert claims on behalf of a puta-
tive class, neither Gilmer nor Bazzl e held
that a court must always enforce class-
action waivers in arbitration agreements.
L ower federal courts and state courts
have put their own spins on the issue,
often based on case-specific notions of
fairness. In the resulting mishmash of
decisions, virtually identical arbitration
agreements have met different fates
under indistinguishable facts.

C l ass A c tio ns as M ere

Pro c edu ral  T o o l s
One judicial school of thought regards

a class action as nothing more than a
procedural mechanism that litigants may
forego in exchange for the benefits of
arbitration. For example, the North
D akota Supreme Court, enforcing a
class-action waiver, declared that “[t ]h e
right to bring an action as a class action
is purely a procedural right” and “not a
substantive remedy.” Strand v. U .S. Bank
National Ass’n, 693  N.W.2d 918, 926
(N.D . 2005). Similarly, the U nited States
Courts of Appeals for the Fifth Circuit
and the Eleventh Circuit lumped class
actions together with other “litigation
devices that may not be available in an
arbitration [ as]  part and parcel of arbi-
tration’s ability to offer simplicity, infor-
mality, and expedition.” Caley v.
Gulfstream Aerospace Corp., 428  F.3d
1359, 1378  (11th Cir. 2005); Iberia Credit
Bureau, Inc. v. Cingular Wireless LLC, 379
F.3d  159, 174 (5th Cir. 2004)  (citations
and internal quotation marks omitted).

The Tennessee Court of Appeals, apply-
ing U tah contract law, also declared that a
class-action waiver neither exculpated the
defendant nor precluded any substantive
remedies. Spann v. American Ex press
Travel Related Services Co., 224  S.W.3 d 6 98
(Tenn. Ct. App. 2006 ). Said the Tennessee
court: “There is nothing particularly
shocking about requiring [ plaintiffs]  to

resolve their claims against . . . defendants
on an individual basis.” Id. at 714 .
Interestingly, even before Spann was
released, U tah’s legislature entered the fray
to declare unequivocally by statute that
class-action waivers are valid in at least
some types of consumer actions governed
by that state’s law. See U TAH COD E ANN. §
70C-4 -105(1) (effective March 15, 2006 ,
and authoriz ing waivers of class actions in
open-end consumer credit contracts).

“ S u b stantiv e”  A sp ec ts

o f  C l ass A c tio ns
Other courts see class actions as an

essential cog in the wheels of justice, par-
ticularly for consumers with relatively
small claims and in other situations
where individual actions might be finan-
cially impractical. The First Circuit and
the California Supreme Court are among
those that have taken a fairly hard line
against class-action waivers. The First
Circuit acknowledged on one hand that
class actions are a procedural mechanism
rather than a substantive or statutory
right, but it basically brushed away any
such distinction with the declaration that
“we cannot ignore the substantive impli-
cations of this procedural mechanism.”
Kristian, 446  F.3d at 54 (emphasis
added). By rendering a private antitrust
enforcement action impractical, the First
Circuit concluded, a class-action waiver
frustrated “the social goals of federal and
state antitrust laws.” Id. at 61.

The California Supreme Court dismissed
the “procedural label” as “not helpful.”
Discover Bank v. Superior Court, 3 6  Cal. 4 th

14 8, 16 1 113  P.3 d 1100, 1109 (2005). The
court held that, if California law applied to
the dispute before it in Discover Bank, a
credit card holder could not be required to
forego a class action against the card issuer.
D eriding class-action waivers in consumer
contracts as “indisputably one-sided,” the
court proclaimed that such a provision is
unconscionable if it is “in a consumer con-
tract of adhesion in a setting in which dis-
putes between the contracting parties pre-
dictably involve small amounts of damages,
and when it is alleged that the party with
the superior bargaining power has carried
out a scheme to deliberately cheat large
numbers of consumers out of individually

small sums of money.” 3 6  Cal. 4 5h at 16 2-
6 3 , 113  P.3 d at 110.3

A tto rney ’s F ees and

C o u rt A l ternativ es
The availability or unavailability of

attorney’s fees for prevailing plaintiffs has
influenced many courts in deciding
whether to enforce class-action bans. The
theory of courts in this grouping is that a
potential fee recovery may make it eco-
nomically feasible for an attorney to take
on even a relatively small, individual claim.
Thus, in Schwartz  v. Alltel Corp., 2006  WL
224 3 6 4 9, at * 5 (Ohio Ct. App. J une 29,
2006 ), the Ohio Court of Appeals found
that an arbitration provision was uncon-
scionable because it “eliminate[ d]  the right
to proceed through a class action and pro-
hibit[ ed]  an award of attorney fees that are
statutorily authoriz ed.” But in Tillman v.
Commercial Credit Loans, Inc., 6 29 S.E.2d
86 5, 872 (N.C. Ct. App. 2006 ), the North
Carolina Court of Appeals enforced a class-
action ban after noting that a statute
allowed the plaintiffs to recover their costs
and attorney’s fees if they prevailed indi-
vidually. Federal courts also have enforced
class-action bans in the context of claims
under statutes that award attorney’s fees to
prevailing plaintiffs. See, e.g., Livingston v.
Associates Fin., Inc., 3 3 9 F.3 d 553  (7th Cir.
2003 ) (Truth in L ending Act (“TIL A”));
Snowden v. Checkpoint Check Cashing, 290
F.3 d 6 3 1 (4 th Cir. 2002) (TIL A and the fed-
eral Racketeer Influenced and Corrupt
Organiz ations Act).

Also, a contractual provision that
allows a claimant to sue in small-claims
court rather than submit a claim to arbi-
tration has been a significant factor in
some decisions. The Eleventh Circuit is
among the courts that have emphasiz ed a
small-claims court option as a viable and
inexpensive way for a consumer to obtain
redress without a class action. Jenkins v.
First Am. Cash Advance of Ga., LLC, 4 00
F.3d  868, 879 (11th Cir. 2005).

Nevertheless, the possibility of fee recov-
eries and small-claims alternatives do not
guarantee that a waiver will be enforced. In
the First Circuit and the California
Supreme Court cases discussed above, a
plaintiff ’s ability to recover attorney’s fees
for an individual claim did not save the
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class-action waivers. Kristian, 4 4 6  F.3 d at
58-59 (stating that the complexity and
uncertainty of the antitrust issues in that
case made it unlikely that an attorney
would invest time worth hundreds of
thousands of dollars for a small individual
claim); Discover Bank, 3 6  Cal.4 th at 16 2,
113  P.3 d at 1109-10. Nor was the
California Supreme Court impressed by
the plaintiff ’s option to sue in a small-
claims court rather than file an individual
arbitration claim. Discover Bank, 3 6  Cal. 4 th

at 16 2, 113  P.3 d at 1110; see also Kinkel v.
Cingular Wireless LLC, 223  Ill.2d 1, 2006
WL  28286 6 4 , at * 22 (Ill. Oct. 5, 2006 )
(stating that “the availability of a judicial
forum for individual small claims does not
render the prohibition on class treatment
of plaintiff ’s claim enforceable”).

A potential award of attorney’s fees is a
factor but not the determinative one
under a “sliding-scale approach” to
unconscionability announced by the New
J ersey Supreme Court. Delta Funding
Corp. v. Harris, 189 N.J . 28, 4 0, 912 A.2d
104 , 111 (N.J . 2006 ) (responding to certi-
fied questions from the U nited States
Court of Appeals for the Third Circuit).

On the New J ersey scale are traditional
unconscionability factors that include the
relative bargaining power of the parties
and the existence of a “contract of adhe-
sion.” Id. at 3 9-4 0, 912 A.2d at 111. The
court also will consider the amount of the
plaintiff ’s claim and the availability of a
fee award. Id. at 4 6 -4 7, 912 A.2d at 115.
The smaller the claim, the more likely a
class-action waiver will be deemed uncon-
scionable. In Harris, the waiver was
enforceable because the plaintiff demand-
ed more than $100,000 in damages and
sued under statutes that provided for
recovery of her fees and costs. Id. By con-
trast, the court held on the same day in a
separate case that a class action could not
be precluded where a plaintiff ’s individual
damages were no more than $180, even
though she also could have been awarded
her attorney’s fees. Muhammad v. County
Bank, 189 N.J . 1, 912 A.2d 88 (N.J . 2006 ).4

T h e E l ev enth  C irc u it’s

N ew  “ T o tal ity ”  T est
The Eleventh Circuit has enforced class-

action waivers in arbitration agreements

on at least three occasions. In addition to
two cases noted earlier in this article, Caley
v. Gulfstream Aerospace Corp., 4 28 F.3 d
13 59 (11th Cir. 2005), and Jenkins v. First
American Cash Advance of Ga., LLC, 4 00
F.3 d 86 8 (11th Cir. 2005), the Eleventh
Circuit also upheld a waiver in Randolph v.
Green Tree Financial Corp., 24 4  F.3 d 814
(11th Cir. 2001). In a September 2007 deci-
sion, however, the Eleventh Circuit found
that a class-action waiver was uncon-
scionable and announced a “totality of the
facts and circumstances” test that district
courts are to apply on a case-by-case basis.
Dale v. Comcast Corp., No. 06 -15516 , 2007
WL  24 71222, at * 6  (11th Cir. Sept. 4 , 2007).
Among the relevant “facts and circum-
stances” is the availability of attorney’s fees
and costs to a prevailing plaintiff. Id. Dale
also backs away from some of the broader
arbitration-friendly language in the earlier
Eleventh Circuit cases.5

Statutory awards of attorneys’ fees were
possible for the plaintiffs in Caley, Jenkins
and Randolph, although in those decisions
the appeals court did not identify the
recoverability of fees as a critical factor in
enforcing class-action waivers. In its latest



statement on the subject, however, the
Eleventh Circuit distinguished Dale from
the three earlier cases largely on the fee
issue. U nlike the earlier plaintiffs, the
plaintiffs in Dale had no statutory right to
their fees and costs if they prevailed on
their claim unless they also proved that
the defendant acted in bad faith or
engaged in certain other improper con-
duct.6 Such a limited availability of fees
and costs, the Eleventh Circuit concluded,
“does not provide the same incentive for
an attorney to represent an individual
plaintiff as the automatic, or likely, award
of fees and costs available to a prevailing
plaintiff for the claims in Caley, Jenkins,
and Randolph.” 2007 WL  24 71222, at * 5.

The plaintiffs in Dale alleged that the
defendant cable company collected exces-
sive franchise fees from its subscribers. On
an individual basis, the alleged overcharge
was small: 6 6  cents every three months, or
a total of $10.56  per customer for the
four-year period in question. In the
Eleventh’s Circuit’s view, the unavailability
of fees in the applicable section of the fed-
eral Cable Communications Policy Act of
1984 , 4 7 U .S.C. §  521 et seq., combined

with the high threshold for a fee award
under G eorgia law, meant that individual
lawsuits for such small sums were “effec-
tively precluded.” 2007 WL  24 71222, at * 6 .
Therefore, if the class-action waiver were
enforced, the defendant would be able “to
engage in unchecked market behavior that
may be unlawful.” Id. The Eleventh Circuit
concluded: “Corporations should not be
permitted to use class action waivers as a
means to exculpate themselves from liabil-
ity for small-value claims.” Id.7

Dale’s ultimate holding is that the
enforceability of a class-action waiver
must be decided “on a case-by-case basis,
considering the totality of the facts and
circumstances.” Id. The considerations
may include, among others, “the fairness
of the provisions, the cost to an individ-
ual plaintiff of vindicating the claim
when compared to the plaintiff ’s poten-
tial recovery, the ability to recover attor-
neys’ fees and other costs and thus obtain
legal representation to prosecute the
underlying claim, the practical effect the
waiver will have on a company’s ability to
engage in unchecked market behavior,
and related public policy concerns.” Id.

Uncertainty in
Alabama

The Alabama Supreme Court has been
anything but clear about its own view of
class actions and arbitration. In Med
Center Cars, Inc. v. Smith, 727 So. 2d 9
(Ala. 1998), the court held that class arbi-
tration is not permitted unless an arbi-
tration agreement expressly provides for
it. A contrary holding, the court rea-
soned, would amount to altering the par-
ties’ written agreement. 727 So. 2d at 20.
The viability of Smith’s actual holding is
somewhat uncertain in light of the
U nited States Supreme Court’s plurality
opinion in Bazzle, which said that the
arbitrator rather than a court should
decide whether class arbitration is per-
mitted if the parties’ agreement is silent
on the issue. 539 U .S. at 45 1-54 .
Nevertheless, in Smith the court appar-
ently saw nothing unconscionable about
requiring an individual arbitration rather
than a class arbitration.

Four years after Smith, though, the
Alabama Supreme Court held that an arbi-
tration agreement was unconscionable,
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partly because, under Smith, there could be
no class arbitration in the absence of an
express authoriz ation in the parties’ con-
tract. Leonard v. Terminix  Int’l Co., 854  So.
2d 529 (Ala. 2002). The plaintiffs in
Leonard alleged that the defendant pest-
control company failed to conduct annual
inspections as required by state law. They
argued that a class action was the only way
they could obtain relief because their indi-
vidual claims were small. In its five-to-four
decision reversing an order compelling
arbitration, the supreme court appeared to
be troubled not only by the unavailability
of a class action, but also by language that
denied the plaintiffs any “indirect, special
or consequential damages or loss of antici-
pated profits.” 854  So. 2d at 53 4 -3 5. The
court held that the unavailability of a class
action and the agreement’s limitation of
damages combined to deprive the plain-
tiffs of a “meaningful remedy.” Id. at 53 8.

It should be noted that the arbitration
agreement in Leonard did not include an
alternative for a small-claims action. On
application for rehearing, the supreme
court was presented with the consumer
rules of the American Arbitration
Association (the “AAA”) that allow for
actions in small claims court as an alter-
native to arbitration.8 The court declined
to consider the effect of those rules, how-
ever, because they had not been
addressed in the trial court. 854 So. 2d at
544. It is possible but not at all certain
that the small-claims-court option in the

AAA’s rules, which govern arbitrations to
be conducted through that organiza tion,
could alleviate the concerns expressed by
the supreme court in Leonard.

A federal district court in Birmingham
recently emphasiz ed the availability of a
small-claims action to distinguish
Leonard and enforce a class-action waiver
in a bank’s customer agreement. In
Tishaw v. AmSouth Bancorporation, No.
4: 06- CV-0882-RD P (N.D . Ala. Aug. 25,
2006)  (unpublished slip opinion), a
Social Security recipient alleged damages
of no more than $300 in connection with
a two-week hold that was placed on her
bank account upon service of a state
court’s writ of garnishment. Suing indi-
vidually and on behalf of a putative class
of depositors, the plaintiff contended that
the hold violated federal statutes that
exempt certain government benefits from
garnishment. Attorney’s fees were not
available to the plaintiff in Tishaw, but
the arbitration agreement containing the
class-action waiver did give her the
option of a small-claims lawsuit. And,
unlike the provision in Leonard, the
agreement in Tishaw did not attempt to
restrict the damages that the plaintiff
might recover in arbitration or elsewhere.
Therefore, the district court rejected the
plaintiff ’s contention that a class action
was necessary in the absence of a statuto-
ry right to attorney’s fees. According to
the court, that argument “cuts no ice”
where a plaintiff may “pursue a remedy

in small claims court, which is designed
to resolve low-dollar claims . . . inexpen-
sively and without the cost of attorneys.”
Tishaw, slip op. at 13 .9

Conclusion
The cases discussed above illustrate

that the enforceability of an arbitration
agreement’s class-action ban is by no
means assured. Nevertheless, many
courts are reluctant to buck the strong
federal policy favoring arbitration agree-
ments unless barring a class action would
leave a consumer without any practical
way to pursue a small claim. The possi-
bility of an award of attorney’s fees to a
successful plaintiff may make a class-
action ban more palatable. An option for
a small-claims court lawsuit as an alter-
native to arbitration also may help per-
suade a court that a class-action wavier is
not unconscionable. ■

Endnotes
1. The class-waiver debate typically involves concepts

of substantive rather than procedural unconscionabil-

ity. Substantive unconscionability deals with the rea-

sonableness or fairness of contractual terms, while

procedural unconscionability focuses on the manner

in which a contract was made. Dale v. Comcast

Corp., No. 06-15516, 2007 WL 2471222, at *2 (11th

Cir. Sept. 4, 2007). 

2. In Bazzle the South Carolina Supreme Court held that

class arbitration was permissible even though the arbi-

tration agreements in dispute were silent on the issue.

Four members of the United States Supreme Court
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(Justices Breyer, Scalia, Souter and Ginsburg) held that

the determination of whether class arbitration was

authorized should have been made by the arbitrator

and not a court. 539 U.S. at 451-54. Justice Stevens

joined in the judgment vacating the South Carolina

Supreme Court’s decision, stating that the determina-

tion “ arguably”  should have been made by the arbitra-

tor. Id. at 454-55. Nevertheless, Justice Stevens also

asserted that the South Carolina Supreme Court acted

within its authority to hold as a matter of state law

that class arbitrations are permissible if not prohibited

by the applicable agreement. Three dissenters (Chief

Justice Rehnquist and Justices Kennedy and O’Connor)

insisted that the determination was for a court rather

than an arbitrator, and they interpreted the agreements

in question as prohibiting class arbitration. Id. at 455-

60. Justice Thomas dissented separately on the ground

that the Federal Arbitration Act does not apply to pro-

ceedings in state courts. Id. at 460. Bazzle also illus-

trates why defendants may wish to avoid a class arbi-

tration. In Bazzle, the arbitrator in two separate class

arbitrations had awarded damages totaling more than

$20 million against the defendant lender. While the

awards in Bazzle did not stand because of the

Supreme Court’s eventual reversal, the successful

appeal was based only on the issue of who should

have decided whether a class action was permissible.

Absent that determinative legal issue, the arbitrator’s

awards may well have been untouchable. 

3. See also Wong v. T-Mobile USA, Inc., 2006 WL

2042512, at *  5 (E.D. Mich. July 20, 2006), where the

court stated: “ Whether the right to a class action is

a substantive or a procedural one, it is certainly nec-

essary for the effective vindication of statutory

rights, at least under the facts of this case.”

4. Depending on how the issue is presented, the

enforceability of a class-action waiver might itself be

subject to arbitration. That was the holding of the

United States Court of Appeals for the Fourth Circuit

in Davis v. ECPI College of Technology, L.C., 227 Fed.

Appx. 250 (4th Cir. 2007). The plaintiffs agreed that

their claims against a technical college were arbitra-

ble, but insisted that they should be arbitrated on a

class basis notwithstanding a class-action waiver in

the arbitration provision. Because the plaintiffs did

not allege that the basic agreement to arbitrate was

unconscionable, any question about the class-action

waiver– that is, about how the arbitration would pro-

ceed–h ad to be submitted to the arbitrator. Id. at *

254.

5. In Caley, the Eleventh Circuit affirmed an order com-

pelling arbitration of labor claims over the plaintiffs’

objections that the provision was unconscionable

because it barred class actions and restricted discov-

ery. The court stated that both the class action bar

and the limited discovery were “ consistent with the

goals of ‘ simplicity, informality, and expedition’”  that

are the hallmarks of arbitration. 428 F.3d at 1378

(quoting Gilmer v. Interstate/ Johnson Lane Corp., 500

U.S. 20, 31 (1991)). Jenkins reversed a denial of a

motion to compel arbitration of Georgia state-law

claims, declaring: “ We have held . . . that arbitration

agreements precluding class action relief are valid

and enforceable.”  400 F.3d at 877. Randolph affirmed

an order for arbitration of a claim under the federal

Truth in Lending Act (“ TILA” ), holding that “ a con-

tractual provision to arbitrate TILA claims is enforce-

able even if it precludes a plaintiff from utilizing

class action procedures in vindicating statutory rights

under TILA.”  244 F.3d at 819.

6. 2007 WL 2471222, at * 5 (citing O.C.G.A. §  13-6-11).

7. The Eleventh Circuit reversed the district court’s

order enforcing the class-action waiver. Also,

because the arbitration provision itself stated that its

components were not severable, the entire provision

was held to be unenforceable. 2007 WL 247122, at

* 7. 

8. See Principle 5 of the AAA’s Consumer Due Process

Protocol, available at www.adr.org.

9. Tishaw’s reasoning is echoed in a federal case from

Arkansas case that rejected an unconscionability

challenge under Arkansas law. Davidson v. Cingular

Wireless, LLC, No. 2:06CV00133-WRW, 2007 WL

896349 (E.D. Ark. Mar. 23, 2007). Davidson noted

that the arbitration provision gave the defendant’s

customers a “ convenient arbitral forum,”  required

the defendant to pay the full cost of arbitrating non-

frivolous claims, permitted customers to proceed in

small-claims court as an alternative to arbitration,

and did not preclude punitive damages. Id. at * 8. 
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Bancorporation, a case mentioned in this article.
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Bar Briefs

• Montgomery attorneys William R.
Blanc h ard  and Ric h ard  K eith  were
named president and president-elect of
the Alabama Criminal Def ense Lawyers
Assoc iation (ACD L A). Other board
members selected include K ath ryn K ing
of Cullman, vice president; Don Colee
of Birmingham, secretary; and Patric k
Tuten of Huntsville, treasurer. The
ACD L A also honored the South ern
Poverty Law Center for its support of
the ACD L A’s legislative program.

• J osep h  P. Borg, director of the Alabama
Securities Commission and president of
the North American Securities
Administrators Association, recently rep-
resented the 53  state securities regulator
jurisdictions (including the D istrict of
Columbia, Puerto Rico and U .S. Virgin
Islands) at the 3 2nd Annual Conference
of the International Organiz ation of
Sec urities Commissions (IOSCO). The
IOSCO is a forum for international
cooperation among securities regulators.

• The Eld er Law Sec tion of the ASB
elected Ronald  A. H oltsf ord of
Montgomery as its 2007-08 chair.
J ason Britt of Elmore County was
elected vice chair.

• T. Sc ott K elly of the Birmingham office
of Ogletree D eakins has been elected
co-chair of the Labor and
Emp loyment Committee for the
American Bar Association’s Young
L awyers’ D ivision.

• Yonnie Z. K im with Haskell Slaughter
has been appointed director of regional
development for the K orea-South east
U nited  States Ch amber of Commerc e.

• Nic hol as Brian Roth of Eyster, K ey,
Tubb, Roth, Middleton &  Adams L L P
in D ecatur has become a fellow of the
Americ an College of Trial Lawyers.

• Hand Arendall L L C announces that
And rew J . Sinor, J r. has been inducted
as a fellow into the Litigation Counsel
of Americ a.

• J . Mark  Whit e, founding partner of
White Arnold Andrews &  D owd PC in
Birmingham and 2007-08 ASB presi-
dent-elect, recently received the 2006
D istinguished Service Award, one of
the highest awards presented by the
National Center f or State Courts
(NCSC). This award is presented
annually to a person who has made
longstanding contributions to the
improvement of the justice system and
who has supported the mission of the
National Center.

• Frank  M. Young, III of Haskell
Slaughter Young & Rediker L L C was
recently named president of the
Americ an Committees on Foreign
Relations.

• Wayne Morse, And rew Sinor, J . Mark
H art, F. Lane Finc h, and Turner B.
Williams have been selected as Fellows
of the L itigation Counsel of America.
The L CA
is a trial
lawyer
honorary
society.

• Sirote &  Permutt shareholder K arl B.
Friedma n recently received a 2007

Wayne Morse Andrew Sinor

F. Lane Finch Turner B. WilliamsJ. Mark Hart
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G olden Eagle Honorary
Award as a permanent
class member of the
Alabama Senior
Citizens Hall of Fame.
The hall of fame was
created in 1983  by the
Alabama legislature to
honor living Alabamians who have
made significant contributions toward
enhancing the lives of the state’s elderly
citiz ens.

• Larry Morris has been selected presi-
dent of the Alabama Law Foundation
for 2008-08. His main goal for his term
is to promote his long-held belief that
the greatest virtue of the legal system is

that no one person or
organiz ation is larger
than the law that pro-
tects all entities equally.
Morris has practiced
for over 3 0 years and is
the founder and senior
partner of Morris,
Haynes & Hornsby.

• Nine members of the Alabama State
Bar were recently selected as members
of the Birmingham Business Journal’s
“Top 4 0 U nder 4 0” for 2007. Included
were David M. Benck, general counsel,
Hibbett Sporting G oods, Inc.; Tanita
M. Cain, president, Advantage
Equipment, Inc.; Bingham D. Edwards,

partner, Balch &
Bingham L L P; Ashley
H. Hattaway, partner,
Burr &  Forman L L P;
David R. Mellon, share-
holder, Sirote &  Permutt
PC; Benjamin M.
Moncrief, associate,
Bradley Arant Rose &
White L L P; Jason
Nabors, member,
Haskell Slaughter Young
&  Rediker L L C; Molly J.
Williams, assistant vice
president, Collateral
Real Estate Capital L L C;
and Joshua J. Wright, managing part-
ner, Hollis &  Wright PC. ■

Larry MorrisKarl B. Friedman Jason Nabors

Molly J. Williams



About Members
Robert E. Austin, former circuit judge

of Blount County, announces the open-
ing of his office at 106  2nd St. N., Ste. B,
Oneonta 35121. Phone (205) 274- 8255.

Cheryl D. Eubanks announces the
opening of her office at 22787 U .S. Hwy.
98, Ste. C 4, Fairhope 365 3 2. Phone (251)
928-1555.

Among Firms
Lewis & Smyth LLP and Adcox Winter

LLP announce their merger. The new firm
name is Adcox, Lewis, Smyth & Winter,
PC. Shareholders are Albert G. Lewis, III,

C. Barton Adcox, Justice D. Smyth, III and
Bryan P. Winters. Associates are Charles
M. Coleman, Glen F. Harvey, Susan M.
Donovan and Ann L. Reardon. John T.
Fisher, Jr. and Joanne M. Jannik have
become associated with the firm. The
firm’s location is 6 11 Helen K eller Blvd.,
Tuscaloosa 3 54 04 . Phone (205) 553 -53 53 .

Chief Justice Sue Bell Cobb has
appointed Griffin Sikes, Jr. as director of
the legal division of the Administrative
Office of Courts.

The Alabama Center for Foreign
Investment, LLC announces that Boyd F.
Campbell has accepted the position of
general counsel.
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About
Members,

Among Firms

The Alabama Lawyer no

longer publishes addresses

and telephone numbers

unless the announcement

relates to the opening of a

new firm or solo practice.

ARE YOU PAYING TOO MUCH
FOR LIFE INSURANCE?

Through Drane Insurance you can purchase affordable life insurance from highly rated

insurance companies. To avoid overpaying, call or visit our web site for a free quote on policies

ranging from $100,000 up to $25,000,000 to compare with your current life or business 

insurance policy.  Look at the sample rates below.

$500,000 Level Term Coverage
Male, Super Preferred, Non-Tobacco

Monthly Premium

AGE: 30 35 40 45 50 55 60

10 $9 $9 $11 $18 $25 $42 $67

15 $11 $11 $13 $24 $37 $53 $86

20 $13 $13 $18 $30 $47 $70 $118

30 $22 $24 $33 $48 $72 $140

AGE: 30 35 40 45 50 55 60

10 $15 $15 $19 $31 $45 $80 $130

15 $18 $18 $23 $44 $70 $103 $168

20 $23 $23 $31 $56 $90 $137 $231

30 $39 $44 $62 $91 $139 $276

Drane Insurance

Carter H. Drane

(800) 203-0365
Life Insurance • Employee Benefits • Estate Planning • Annuities

LET US FAX OR EMAIL YOU A QUOTE

www.draneinsurance.com

$250,000 Level Term Coverage
Male, Super Preferred, Non-Tobacco

Monthly Premium
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About
Members,

Among Firms Continued from page 485

ASB Lawyer
Referral Service

The Alabama State Bar Lawyer Referral
Service can provide you with an excellent
means of earning a living, so it is hard to
believe that only three percent of Alabama
attorneys participate in this service! LRS
wants you to consider joining.

The Lawyer Referral Service is not a pro
bono legal service. Attorneys agree to
charge no more than $25 for an initial con-
sultation, not to exceed 30 minutes. If, after
the consultation, the attorney decides to
accept the case, he or she may then charge
his or her normal fees.

In addition to earning a fee for your serv-
ice, the greater reward is that you will be
helping your fellow citizens. Most referral
clients have never contacted a lawyer before.
Your counseling may be all that is needed, or
you may offer further services. No matter
what the outcome of the initial consultation,
the next time they or their friends or family
need an attorney, they will come to you.

For more information about the LRS, con-
tact the state bar at (800) 354-6154, letting
the receptionist know that you are an attor-
ney interested in becoming a member of the
Lawyer Referral Service. Annual fees are
$100, and each member must provide proof
of professional liability insurance.

J ac k son Myric k  LLP has become affili-
ated with The  K ullman Firm and the
firm will practice as J ac k son Myric k * Th e
K ullman Firm.

Lawrenc e T. K ing, Ric ha rd F. H ornsby
and Ch amp  Lyons III have formed K ing,
H orsley &  Lyons, LLC with offices at 1
Metroplex D r., Ste. 280, Birmingham
35209. Phone (205) 871-1310.

Lamar, Miller, Norris, H aggard  &
Ch ristie PC announces that Darren W.
K ies has joined the firm.

Ann I. Dennen has become a share-
holder with Lanier Ford  Sh aver &  Payne
PC. Corey W. J enk ins has become associ-
ated with the firm.

Zeb  Little announces that Denise M.
Learned has joined the Z eb Little Law
Firm LLC as an associate.

Maynard, Coop er &  G ale PC
announces that Sid  Mc Annally has
joined as a shareholder.

K ristin Daniels announces her associa-
tion with Pierc e Led yard  PC.

Sirote &  Permutt PC announces that
Marc us M. Map les has joined as an 
associate.

Step h ens, Millirons, H arrison &
G ammons PC announces that J osh ua B.
Whit e has become an associate.

Enid  Dean has joined the U nited  States
Attorney’ s Offic e f or the Norther n
Distric t of Alabama as an assistant
U nited States attorney, criminal division.

Wallac e, J orda n, Ratliff &  Brandt  LLC
announces that Atley A. K itc hin gs, J r. has
joined the firm.

Walton Law Firm PC announces that
Cath erine Monc us has become an associate.

Weath ington &  Moore, PC announces
that Alexand er M. Weissk op f has become
a partner and J ames E. H ill, III has
joined the firm as an associate. The firm
name is now Weathin gton, Moore &
Weissk op f PC.

H op e S. Marsh all has joined the
Birmingham firm of Wh ite Arnold
Andr ews &  Dowd  PC as an associate. ■

Staff Attorney Position Available
The Administrative Office of Courts has an opening in its legal division for an
Attorney I, II or III position. The salary range for these positions is $4 3 ,96 3 .20 to
$101,83 9.20. The attorney hired for this position will work at the J udicial Building at
3 00 D exter Avenue in Montgomery as a member of the legal division’s staff.
Candidates must possess strong research and writing skills, as well as the interper-
sonal skills necessary to diplomatically deal with the state’s judicial personnel, includ-
ing circuit and district judges, circuit and district clerks, judicial assistants and oth-
ers. Several years of experience in criminal and/ or civil litigation are preferred,
although not required. Applications will be taken from October 15, 2007 through
J anuary 15, 2008. Thereafter, copies of legal briefs written by the applicant may be
requested to be submitted and a limited number of interviews may be scheduled at a
later date. Applicants should complete an Alabama U nified J udicial Systems’ employ-
ment application which can be obtained from the AOC Web site at http://humanre-
sources.alacourt.gov or from the AOC Personnel office. To apply, send a completed
application to Administrative Office of Courts, Attn: Human Resources D ivision, 3 00
D exter Avenue, Montgomery 3 6 104 -3 74 1 or fax it to (3 3 4 ) 954 -5205.



Accurate appraisal and analysis form the bedrock of any

successful business valuation. You can make sure your case is

well-grounded by retaining the right valuation professionals.

Working with a diverse group of industries, companies and

private parties, we’ve built one of the region’s strongest

valuation practices. Our experience and expertise mean we can

swiftly assess the economics of your situation, reducing

complex topics to their essence. We present these conslusions

in a concise and readily understandable way—to opposing

counsel, clients or jurors.

Driving all of this forward is a vigorous commitment to

responsive, personalized service, backed by the resources of

the largest accounting and advisory firm based in the

Southeast. For more on how Dixon Hughes can help you build

the strongest case possible, visit us at dixon-hughes.com or

call Butch Williams at 205.212.5300.

Build your Case on a Solid
Business Valuation

© 2005 Dixon Hughes PLLC
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Now showing on a single screen: the best medical resources for litigators.
Now you have access to the same peer-reviewed
medical information that doctors use – plus an
incredibly easy way to find it. The new thesaurus-
driven Westlaw ® search engine adds synonyms,
brand/generic drug names, related topics, and 
medical and scientific terminology to your search
terms. So your plain-English description of a 
disease, injury, device, or drug on Medical Litigator™

delivers all relevant content from the world’s leading
medical journals, abstracts, specialized dictionaries,
and more. You even get trial-ready medical illustra-
tions. This library is fully integrated on Westlaw, so
one search covers both the legal and medical con-
tent. For more information, call our Reference
Attorneys at 1-800-733-2889 (1-800-REF-ATTY). 

Periodicals Postage
Paid

Montgomery,AL
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CLE Corner Continued from page 435

will be deemed to be in non-compliance for
that year. Therefore, as of J anuary 1, 2008,
you will officially be in a state of non-com-
pliance if all hours have not been earned.

However, you may file a request to
make up the deficiency.

Deficiency Plans for
Non-Compliant
Attorneys

In order to earn credits between
J anuary 1 and March 1, 2008 and remove
yourself from non-compliance you must:

1. Select courses to attend that are
already approved. The list of approved
courses is at www.alabar.org/cle under
“Approved Courses.”

2. Submit a $100 late compliance fee
and a deficiency plan request (the

form for this request can be found at
www.alabar.org/cle under “D eficiency
Plan Request”) to the MCL E
Commission postmarked by J anuary
31, 2008, requesting permission to
attend the selected pre-approved
courses. Include the dates, titles and
sponsors of the approved courses that
you wish to attend.

The request should be sent to:

MCL E Commission
P.O. Box 6 71
Montgomery, Alabama 3 6 101-06 71

3. Attend all courses by March 1, 2008.

Important note: If you have experi-
enced extraordinary circumstances
beyond your control that led to your
deficiency for 2007, you should contact us
immediately at (3 3 4 ) 26 9-1515 to discuss
your situation.

Final Note: Attorneys who do not meet
the CLE requirements for 2007 may be cer-
tified to the Disciplinary Commission and
will owe a penalty of $300 in addition to
any fees incurred prior to certification.

There you have it– the majority of our
members have been properly thanked for
their willingness to comply on time and
the few who have erred in the past are
blessed with 53 more days to get things
right!  With well over 100 approved
courses remaining to choose from, do
you really have a valid excuse for falling
into non-compliance this year?

If you are still left with questions, visit
www.alabar.org/cle. We are hopeful that dur-
ing busy season, you can find your answers
online. If not, then contact the MCL E
office and ask for Carol, Christina or me.

A very special “Happy Thanksgiving”
to each of you from the staff at CL E! ■
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Imp o rtant
A S B  No tices

T h e Nin a Mig l io nico  “ Pavin g th e W ay ”

Lead ersh ip  A w ard

The Women L awyers Section of the Birmingham Bar Association established the Nina
Miglionico “Paving the Way” L eadership Award to recogniz e and honor lawyers who have actively
paved the way to success and advancement for women lawyers.

“Miss Nina,” as she is affectionately known to the Birmingham community, exemplifies a life 
devoted to the public good, as one of the state’s first women lawyers to engage in private practice in
193 6 , as the first female elected to the Birmingham City Council in 196 3  and as an altruistic supporter
of her church, community and nation throughout her decades of service. From her beginning in a
family of Italian immigrants, her short stature belies her tall standing as a role model and mentor to
women lawyers in Alabama and the U nited States.

The Women L awyers Section is soliciting nominations for this award. The nominee should be:

1. An individual lawyer who has achieved professional excellence, and

2. Assisted women lawyers to achieve their potential through mentoring, or

3 . Inspired women lawyers to achieve their potential by providing a professional role model, or

4 . Provided opportunities that paved the way for advancement of the status of women lawyers.

Nominations should be postmarked by D ecember 29, 2007. If you would like to obtain a 
nomination form, please contact L eatha Gi lbert at lgilbert@lgilbertlaw.com.

J u dic ial  A w ard o f  M erit
The Board of Bar Commissioners of the Alabama State Bar will receive nominations for the

state bar’s J udicial Award of Merit through March 15, 2008. Nominations should be mailed to:
K eith B. Norman
Secretary
Board of Bar Commissioners
P.O. Box 6 71
Montgomery, AL  3 6 101-06 71

The J udicial Award of Merit was established in 1987. The award is not necessarily an annual award.
It must be presented to a judge who is not retired, whether state or federal court, trial or appellate,
who is determined to have contributed significantly to the administration of justice in Alabama. The
recipient is presented with a crystal gavel bearing the state bar seal and the year of presentation.

Nominations are considered by a three-member committee appointed by the president of the
state bar which then makes a recommendation to the board of bar commissioners with respect to a
nominee or whether the award should be presented in any given year.

Nominations should include a detailed biographical profile of the nominee and a narrative
outlining the significant contribution(s) the nominee has made to the administration of justice.
Nominations may be supported with letters of endorsement. ■

A p p el l ate M ediatio n T raining:  
M ediating th e D ec ided C ase

Presented by the Alabama Center for D ispute Resolution and the Appellate
Mediation Office of the Supreme Court of Alabama

Monday, D ecember 3, 2007
Alabama State Bar, 4 15 D exter Avenue, Montgomery
Trainer: G ary Canner, esq., former Eleventh Circuit Mediator, who has mediated

more than 6, 000 federal, state, trial and appellate disputes in many of the U nited
States and the U .S. Virgin Islands

Six hours of CL E, including one hour of ethics
Cost: $265
For more information or to register, call the center at (334) 269-0409.



Timothy M. Lupinacci has been
named managing shareholder for the
Birmingham office of Baker, Donelson,
Bearman, Caldwell & Berkowitz, PC.

Benton & Centeno LLP announces
that Jamie Alisa Tharp has become asso-
ciated with the firm.

Bradley Arant Rose & White LLP
announces that Bradley W. Lard and
Kevin C. Newsome have joined the firm
as partners and that James E. Long, Jr.
has joined the firm.

Andrew P. Campbell, Caroline Smith
Gidiere, Brandy Murphy Lee, Thomas O.
Sinclair, Wendy T. Tunstill, and Miles
Clayborn Williams announce the forma-
tion of Campbell, Gidiere, Lee, Sinclair
& Williams with offices at 2100-A
Southbridge Pkwy., Ste. 450, Homewood.
Phone (205) 803-0051.

Davis & Fields, PC announces that P.
Bradley Murray joined the firm and
Meredith L. Turpin has become associat-
ed with the firm.

Estes, Sanders & Williams, LLC
announces that Bryant L. Lewis and
Devona L. Johnson have joined the firm
as associates.

Haskell Slaughter Young & Rediker,
LLC announces that Stephen L. Poer
rejoins the firm as a member.

Heninger Garrison Davis LLC
announces that Gayle L. Douglas has
joined the firm.

Zondra Taylor Hutto and Shannon
Clay Staggs announce the formation of
Hutto Staggs LLC and the association of
Amanda Mulkey. Offices are located at
1788 McFarland Blvd. N., Ste. B,
Tuscaloosa 35406.
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