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> PRESIDENT AUGUSTA DOWD:

Bar Unity
By Linda G. Flippo
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n July 15, Augusta Dowd became president of the Alabama
State Bar.
In her first speech as president,
Augusta began by comparing the state
bar community and the people of
Alabama to a village where we must all
connect. She explained that in traveling
around the state and talking to our
membership, she found a growing disconnect in communications within the
membership of the bar. “When communications are down, relationships falter
and people become dissatisfied professionally. It’s a significant concern and
one that has become a topic of a lot of
conversation among bar leadership.”
Augusta advised that she is creating a
task force to examine how we better
promote bar unity.
Another area of relationship concern
is between members of the bar and the
judiciary and how we need to help one
another. “We [lawyers] talk all the time.
We’re always studying professionalism.
We’re always studying civility. The
judges study professionalism; they
study civility. Yet, we’re not studying
them together. Because the truth of the
matter is we lawyers sit around and say
‘if the judges would do something
about it’ and the judges go ‘I’m appalled
that you lawyers behave the way you
do; can you not do better than this?’ So,
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we’re going to put everybody in a room
and we’re going to develop guidelines
and touchstones that I hope will resonate throughout this state.” She hopes
that in doing so, lawyers will become
more civil and professional with each
other and the court and the court more
civil and professional with us.
Augusta then challenged not only the
lawyers in the room but throughout the
bar that it is the responsibility of every
single one of us to address the problem
we have with our public image. As she

simply put it, we have an obligation “to
just do right and act right.”
The final topic of Augusta’s speech to
the bar was the issue of diversity. “I’m
not looking to knock people off the
table; I’m looking to expand the table.”
Her goal is to populate committees and
task forces with attorneys from different
backgrounds and different types of
practices. She explained, “Talking to one
another is going to help bring us together more than anything else, by seeing our respective viewpoints.”
Augusta closed by advising that she
intends to hit the road to visit our local
bars. “I intend to be visible.” She encouraged the lawyers in the crowd from all
over the state to let her know if there
was an event in their local bar or area
that she could attend to work with them
to connect the bar and the community.
On a personal note, Augusta’s office is
next to mine in a beautiful historic
building, but when she runs the heater
in her office, it sometimes flips the circuit breaker that gives power to my
computer; therefore, I implore you to invite her in the fall and winter months!
Click here to email Augusta or call
(205) 323-1888.
<
Linda Flippo is a shareholder with White
Arnold & Dowd P.C. in Birmingham.
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AN EVENING TO REMEMBER:

Honoring the Memory
Of Mike Turner

O

n Thursday, September 28, the
Leadership Forum Alumni
Section will bring together
graduates of all 13 classes to honor the
memory of Mike Turner at a special
evening gala at the Grand Bohemian
Hotel in Birmingham with special guests
and Leadership Forum faculty.
Mike Turner, and his beloved wife,
Mickey, gave the Leadership Forum program significant gifts of their time, presence, vision and financial support before
his untimely death in 2016. His kind smile
and words of encouragement to class
participants have been deeply missed.

Mickey has continued these gifts of time,
presence and financial support.
The cocktail party will begin at 6:00
p.m., with a seated dinner and program
to start at 7:00. Leadership Forum
alumni will not want to miss this opportunity to reunite with classmates, guests
and Mike’s wonderful family.
We hope alumni of the Leadership
Forum from all corners of the state will
join us. Click here for information on
tickets for you and your guest, special
accommodation rates at the Grand
Bohemian and additional sponsorship
opportunities.
<

Alabama
Lawyer
Assistance
Program

You take
care of your
clients, but…

who takes
care of
?

alabama state bar
leadership forum section
$75 per person
sponsorships available
For ticket information please visit
w w w. a l a b a r. o r g / m e m b e r s h i p / s e c t i o n s /
leadership-forum/
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For information
on the Alabama
Lawyer Assistance
Program’s Free
and Confidential
services, call
(334) 224-6920.
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> IMPORTANT
NOTICE

Notice of and
Opportunity for
Comment
Pursuant to 28 U.S.C. § 2071(b), notice
and opportunity for comment is hereby
given of proposed amendments to the
Rules of the U.S. Court of Appeals for the
Eleventh Circuit. The public comment
period is from August 3 to September 7,
2017.
A copy of the proposed amendments
may be obtained on and after August 3,
2017. A copy may also be obtained
without charge from the Office of the
Clerk, U.S. Court of Appeals for the
Eleventh Circuit, 56 Forsyth St., NW,
Atlanta 30303 (phone: 404-335-6100).
Comments on the proposed amendments may be submitted in writing to
the Clerk at the above address, or online
by clicking here by 5:00 p.m. Eastern
Time on September 7, 2017.
<

>

Update on
Collaborative
Law
By Melanie Merkle Atha

H

ow is collaborative law being
used in Alabama since the
Uniform Collaborative Law Act
went into effect on January 1, 2014?1
First, some back story: In May 2011,
Alabama’s first interdisciplinary practice
group, Birmingham Collaborative
Alliance2 (“BCA”), was formed when a
few lawyers, one mental health professional and one financial professional
formed a 501(c)(6) non-profit. Since
then, there have been several basic interdisciplinary trainings, a couple with
advanced training components, held in
Alabama. In 2011, the team who wrote
the book on collaborative law3 (Pauline
Tesler, JD and Peggy Thompson, PhD)
trained 27 lawyers and at least a dozen
other professionals. In 2012, the
Collaborative Practice Training Institute
trained 15 lawyers, 12 mental health
professionals and six financial neutrals.
In 2013, the lawyer who wrote the book

4
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on civil collaborative4 (Sherrie Abney,
JD), at the behest of the Alabama State
Bar Elder Law Section, trained 27
lawyers from around the state at
Cumberland School of Law. To date,
more than 80 Alabama professionals–
lawyers, mental health professionals
and financial professionals–have been
trained in collaborative practice.
In 2016, the Birmingham Bar
Association (“BBA”) established a
Collaborative Law Committee. This
group and BCA have as their shared
aims to promote the use of the collaborative process for resolving legal disputes, to provide training for lawyers
and other professionals in the use of the
process, to educate members of the
bench and bar and the public as to the
benefits of the process and to preserve
the integrity of the collaborative dispute
resolution process by promoting high
quality of practice/compliance with laws

seven used a single mental health
professional, 27 cases involved financial
neutrals and three cases involved a child
specialist.
In addition to providing statistics, BCA
is also endeavoring to keep up with information which will help us learn collectively from the experience of the
various teams. Collaborative teams are
invited to “debrief” by filling out an online survey which answers questions
such as:
• How long did it take to complete
the case?

Join the ASB
Lawyer referral
Service

• What were total fees paid to
lawyers? Other professionals?
• Difficulty of the case? Factors
making it difficult?
• Demographics of the clients: race,
age, level of education, zip code,
income?
• Client satisfaction?
Efforts to collect this information are
ongoing, and we encourage those practicing collaborative law around the state
to be in touch with us when a collaborative case is begun and when concluded,
and to confidentially share the details,
which will be used to track the progress
of collaborative cases around the state
and to educate the bar and the public.7 <
endnOteS
1. Ala. Code §§ 6-6-26.1-26.21 (2014).
2. www.birminghamcollaborative.com.
3. Tesler, Pauline H. and Thompson,
Peggy. Collaborative Divorce: The
Revolutionary Way to Restructure Your
Family, Resolve Legal Issues, and Move
On with Your Life. New York. Harper
Collins, 2007.
4. Abney, Sherrie R. Civil Collaborative
Law: The Road Less Travelled.
Bloomington, Trafford Pub., 2011.
5. www.collaborativepractice.com.
6. www.globalcollaborativelaw.com.
7. Melanie Atha and Angie McMullan,
PhD.
Melanie Merkle Atha is a partner with
Cabaniss Johnston Gardner Dumas &
O’Neal LLP in Birmingham.

WhY JOin?

 Expand your client base
 Benefit from our
marketing efforts

 Improve your bottom line

OvervieW OF the
PrOgrAm

 Referrals in all 67
counties

 Annual fee of $100

 Maximum percentage fee
of $250 on fees between
$1,000 and $5,000

 Professional liability
insurance required for
participation

Sign me Up!
Click here to download
the application or email
for more information.
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and ethical standards. The BBA
Collaborative Law Committee and BCA
will co-sponsor another basic training in
February 2018 in Birmingham.
Thirteen Alabama professionals are
members of the International Academy
of Collaborative Professionals5 (“IACP”),
which is the worldwide organization
dedicated to the advancement of collaborative practice in family law cases,
and at least three are members of the
Global Collaborative Law Council6
(“GCLC”), which is the international organization dedicated to the promotion
of collaborative practice in civil conflicts
of all sorts.
BCA has, in conjunction with the IACP
and of its own accord, made an effort to
keep up with statistics related to the
practice of collaborative law. From its inception, BCA professionals knew that
they would want to be able to speak intelligently and on the basis of fact about
what the experience of a collaborative
practice has been for clients and lawyers
in Alabama. As early as 2013, BCA accepted grant funds from the IACP to establish an electronic survey that would
keep up with the particulars of collaborative cases.
To date, since the passage of the
UCLA, 33 collaborative cases in Alabama
have been reported to BCA. BCA defines
a collaborative case as one in which the
parties and lawyers (and other professionals) have signed a collaborative participation agreement–including a
lawyer withdrawal provision–at the inception of the matter. Of the 33 reported cases, there have been 25 cases
settled using collaborative process, one
case terminated without settlement and
subsequently litigated, three cases settled outside of process, two resulted in
reconciliation and two are ongoing in
process. So, BCA teams are reporting a
good degree of success, with 90 percent
of 31 cases settling (25 within/three outside) and two reconciliations.
The professionals involved in collaborative cases in Alabama include 10
lawyers, seven mental health professionals and five financial neutrals. Six
teams involved lawyers only, 19 teams
used two mental health professionals,

5

> MEMBER

BENEFITS

ABA Retirement Funds
Program
Does your retirement plan look like all
the others? Does it offer no out-ofpocket expenses, professional fiduciary
services, a broad range of investment
options and full-service administration?
The ABA Retirement Funds Program
(“the program”) has been providing affordable 401(k) plans exclusively to the
legal community for more than 50 years.
The program’s bundled approach allows
your firm to keep its focus on the success
of the practice. We provide trustee,
recordkeeping, tax reporting, compliance testing, investment management
and participant communication services–all from a single source–at no additional cost to law firms of all sizes, even
solo practitioners. Maybe it’s time to find
out what many law firms like yours already know. It’s good to be different. Call
us at (866) 812-3580 for a free consultation or click here for more information.

SPOTLIGHT

eliminating risks and repetitive tasks.
For more information, click here or call
(800) 905-7638. Try the full version of
Easysoft today and receive a 20 percent
discount when you sign up (offer applicable to new clients only). Please use
the code ALABAR when ordering.

LocalLawyers
Internet-Based
Client Development
LocalLawyers.com is a legal Internet
marketing company, located in
Birmingham, which develops city and
statewide lawyer and law firm profile
websites with lawyer referral capabilities
and a reputation discovery application
which helps lawyer members manage
their online reputations. LocalLawyers
has partnered with the Alabama State
Bar to provide all ASB members with a
free, uniform, basic online legal directory
listing. In addition, LocalLawyers.com’s
Alabama City Network includes:
• BirminghamLawyers.com,
• HuntsvilleLawyers.com,
• MontgomeryLawyers.com and

www.alabar.org

Easysoft–Closing
Software

6

Easysoft specializes in helping real estate attorneys and title agents simplify
their closings. This closing software offers revolutionary document automation that streamlines the closing process
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yours, however, if you do not actively
practice or otherwise do not wish to participate, you may opt out of the directory.
In addition to the free listings, ASB
members may purchase law firm profiles
and lawyer profiles, all as a member benefit. For more information, contact Jan
Walsh, founder and president, at 888LAW-0520 or request more information
online.

• MobileLawyers.com.
Any lawyer whose address falls within
one of these municipalities is also entitled to a free, basic city listing.
These free listings are handled automatically for all Alabama lawyers holding
a regular license to practice law, and you
do not have to do anything to obtain

Make Your Practice More
Productive with UPS®
When your business measures life by
billable hours, you’ve got to make every
minute count to make the most of every
day. UPS offers earlier overnight delivery
to more ZIP Codes than FedEx, so you
can feel confident that critical documents will arrive on schedule. Plus, with
UPS, you’ve got one driver who handles
pickups and deliveries of all your air and
ground shipments. Need a document
delivered and returned? UPS Returns®
service can help with that. Best of all,
you can save up to 34 percent* with the
UPS® Savings Program for ALSBA members, even if you already have a UPS account. Plus, get 50 percent off select
services for up to four weeks after you
enroll.* To enroll and start saving, click
here or call 800-MEMBERS (800-6362377), M-F, 8 a.m.–6 p.m. EST.
*Click here for specific services and
discounts.
<

> Celebrating

Those Who Make
Access to Justice a Priority
By Jana Russell Garner and G. Allen Howell

W

hen the terms pro bono and
access to justice are introduced into a conversation, do
you yawn? Do the ideas of pro bono and
access to justice translate to duty and obligation? Does the idea of finding time in
the margins of your life to intentionally
provide legal services for free cause you
stress? If you answered “yes” to any or all
of these questions, you are not alone.
At the Alabama State Bar, pro bono services and access to justice issues are priorities. As members of the state bar, we agree
that those issues should be a priority and
want them to continue to be in the future.
So, the real question for the bar is how do
we invigorate individuals whose actions
compose pro bono and access to justice
on a daily basis throughout Alabama?

One way is to celebrate! On October 12,
the Alabama State Bar is hosting a cocktail reception at the federal courthouse in
Tuscaloosa. We are inviting members of
our bar, judiciary, executive and legislative members of the state and federal
governments, along with corporate and
community partners. You are invited to
accept the gratitude of the Alabama State
Bar and celebrate with others the good
works accomplished! If you are able to attend, please email Linda Lund, director of
the Alabama State Bar Volunteer Lawyers
Program, to let us know we will see you
there.
If you are not able to attend the
statewide celebration, there are many
events being held in October, proclaimed Pro Bono Month in Alabama,

and we ask you to attend one convenient for you. All of the events will be
posted on the Alabama State Bar Events
Calendar and there will be at least one
in a location near you.
From those who comprise the Pro
Bono Celebration Task Force and the
Alabama State Bar as a whole, we say
“thank you” for taking the opportunity
to render service and opening the door
to those who would otherwise not have
access and we ask you to come celebrate with us in October.
<
Jana Garner is of counsel with Reeves &
Stewart PC in Selma and Allen Howell is
the assistant dean of external relations
and career development at Cumberland
School of Law in Birmingham.

save the date to

pro bono
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cocktails 5:30 - 7:00 p.m. | thursday, october 12, 2017
united states federal courthouse | 2005 university boulevard | tuscaloosa
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2017 Annual Meeting

www.alabar.org

Photo Highlights
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Look for more photo
highlights in the September
Alabama Lawyer and here!

Mark Your Calendar
For the Second Annual

Tri The Gulf Triathlon
When:

Saturday, October 21

Where:

Isle Dauphine Club, Dauphin Island, Alabama

Start Time:

7:00 a.m.

Features:

600-Yard Swim in the Protected Waters of Pelican Bay
16.7-Mile Bike Ride on the Island with Two Trips
over the Dauphin Island Bridge
3.25-Mile Run on Beautiful Dauphin Island
Great After-Party–Cool Swag

Registration: Online only by clicking here
Hosted By:

Benefits:

Infirmary Health Systems, Inc.
A Number of Civic and Charitable Endeavors and
Causes in the Mobile Area–All Money Remains Local
ADDENDUM
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Presenting
Sponsor:

Mobile Bar Foundation, a 501(C) Charitable Entity
for Federal Income Tax Purposes

9
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Inside Jobs–Is Your Law Firm a

Target for Embezzlement?
By Larry B. Childs

www.alabar.org
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ohn and Susan have grown their
legal practice steadily and profitably
for 14 years, partly by keeping their
overhead low. Unfortunately, they recently discovered hidden profit: For the
past six years their bookkeeper, Isabel,
has been methodically embezzling from
them. Because the firm’s income kept rising, they didn’t notice the losses, which
now total approximately $300,000.
Employee fraud occurs in every industry, but law firms can be easy targets
when lawyers focus on client service at
the expense of good business practices.
Smaller firms with a single bookkeeper
handling billing, collections, bank accounts and payments are especially vulnerable. John and Susan thought they
were being careful by requiring that one
of them must sign all paychecks. They did
not notice, however, that Isabel was writing herself two paychecks each pay period and taking them to John and Susan
separately, along with other routine payments. Isabel overpaid some of the firm’s
bills and, when the vendors refunded the
overpayments, she used John’s signature
ADDENDUM
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stamp to endorse the checks for deposit
into her personal account. She also systematically wrote off client receivables
after diverting their payments.
The Triangle of Fraud–
Embezzlement occurs most often when
three conditions are present: need, opportunity and rationalization. The bookkeeper has a particular financial need.
(Who doesn’t?) The firm provides virtually no oversight, giving the bookkeeper
the opportunity to steal with little fear
of getting caught. Finally, the bookkeeper frequently has underlying resentment and justifies her actions
because she feels overworked and
undercompensated.
Methods of Embezzlement–The
three primary ways employees embezzle money are:
1. Skimming–removing cash prior to its
being entered in the accounting system;
2. Larceny–removing cash after it has
been recorded; and
3. Fraudulent disbursements–creating bogus vendor accounts and invoices.

Preventing Embezzlement–Law
firms can break the triangle of fraud by
reducing the opportunity for theft. A
sound system of basic accounting controls can dramatically minimize opportunities for embezzlement, even when
the firm has only a single bookkeeping
employee. Someone other than the
bookkeeper must provide oversight,
such as by receiving and opening the
bank statement every month. The accounting processes should also be separated so one person does not handle
accounting for a transaction from start
to finish. As the owners of the law firm, a
partner should review bank and credit
card statements, payroll records and
other accounts. In addition, engaging
an independent CPA to review these
records periodically is helpful. When
employees know that accounts are reviewed regularly, they are much less inclined to steal from the firm.
<
Larry Childs is a partner with Waller
Lansden Dortch & Davis LLP in
Birmingham.

Hire a

Private
Judge
to Hear Any Case in Domestic
Relations, Contract, Tort or
Combination of Contract/Tort
FAST • EASY • QUALIFIED,
RETIRED ALABAMA CIRCUIT
JUDGES • APPEALABLE
(CLICK NAME TO CONTACT)
Hon. Robert E. Austin
(205) 274-8255
Hon. John B. Bush
(334) 567-2545
ASB President Augusta Dowd congratulates Ginger Busby (right) on her recent honor.
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Hon. Suzanne S. Childers
(205) 908-9018
Hon. R.A. “Sonny” Ferguson, Jr.
(205) 250-6631

Birmingham Attorney
Honored with ABA Award

T

Award was established in 2010 to honor
James K. Carroll, who served as chair of
the section during the 2004-05 bar year.
Carroll passed away unexpectedly following the 2009 annual meeting. He
was active in the section for a number
of years prior to serving as chair of TIPS.
He assumed a number of leadership
roles in the section and, while serving as
chair, the section embarked on its diversity initiative, which continues today.
Nominations for the award are made
by the leadership of TIPS, including officers, council members and committee
leadership, and the final selection is
made by a vote of the TIPS Council.
Busby also serves as a board member
for ALI-ABA and has been a member of
several other ABA committees. She has
authored articles related to trial practice
and tips for young lawyers and speaks
regularly on various trial and leadership
topics.
<

Hon. Sharon H. Hester
(256) 332-7440
Hon. J. Brian Huff
(205) 930-9800
Hon. Braxton L. Kittrell, Jr.
(251) 432-0102
Hon. Richard D. Lane
(334) 740-5824
Hon. Julie A. Palmer
(205) 616-2275
Hon. Eugene W. Reese
(334) 799-7631
Hon. James H. Reid, Jr.
(251) 928-8335
Hon. James H. Sandlin
(256) 319-2798
Hon. Fred R. Steagall
(334) 790-0061
Hon. Ron Storey
(334) 699-2323
Hon. Sandra H. Storm
(205) 201-5063
Hon. Edward B. Vines
(205) 586-0222
Hon. J. Scott Vowell
(205) 214-7320
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he American Bar Association Tort
Trial and Insurance Practice
Section (TIPS) recently honored
Birmingham lawyer Ginger Busby with its
James K. Carroll Leadership Award, which
recognizes an attorney or judge who has
demonstrated leadership qualities in
service to the section. The award was
presented at the ABA Annual Meeting in
New York City during the James K. Carroll
Leadership Awards Dinner.
Busby is chair of the Section Officers
Conference of the American Bar
Association and the immediate past
chair of TIPS. She previously served as
chair-elect and vice chair, as well as secretary and diversity officer for TIPS. She
has been a member of the TIPS Council
for six years. Busby is a partner with Burr
& Forman LLP. She is a graduate of the
University of Alabama and the
Cumberland School of Law.
The James K. Carroll Leadership

Hon. Arthur J. Hanes, Jr.
(205) 933-9033
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Scams Targeting
Attorneys:

Will You Be
A Victim?
By Tazewell T. Shepard

www.alabar.org

IN TR OD U C TION

12

Attorneys in Alabama and around the
nation are now targets for several types
of aggressive frauds, including:
Counterfeit checks–These are usually
cashier’s checks or certified checks, and
their quality ranges from poor to so convincing that even a banker cannot be
sure with a casual inspection if they are
counterfeit. Money orders and letters of
credit have also been counterfeited. A
scammer sometimes alters the routing
numbers at the bottom of the check so
that it will take longer after it is deposited for the issuing bank to send it
back as a forgery.
Phishing/spoofing emails–In this
context, these terms refer to the act of
sending an email falsely claiming to be
an actual, reputable business seeking
legal assistance. Most often the email is
sent from a similar, but slightly different
email address to establish an attorneyclient relationship so that a counterfeit
check, mentioned above, can be used to
scam the attorney. When the scam involves the more sophisticated act of
hacking a legitimate email account, it is
generally used to misdirect funds from a
real estate closing or other transaction
to a scammer’s temporary bank
account.
Forged checks–These may be checks
drawn against the law firm’s bank account. A local client or a party to a transaction in the attorney’s office can take a
ADDENDUM
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picture of a law firm check with their cell
phone and then later create look-alike
forged checks. Long-distance scammers
have other ways of obtaining the firm’s
bank information, such as sending a
phony invoice for a nominal amount,
just so they can get one of the firm’s real
signed checks.
Ransomware–This is a basic, but effective, software that encrypts all data on a
law firm’s computer system, including
client files, billing data and email communications, thus rendering them totally inaccessible to the attorney until a ransom
is paid to acquire a key code. The malicious software usually gets into the law
firm’s system when someone at the firm
clicks on an attachment to an email, but it
can also occur when someone at the firm
plugs in an unknown thumb drive.
Contacting the scammer and paying the
ransom may take weeks or months, and
even the FBI probably cannot break the
encryption to rescue the law firm’s ransomed information and data.

LITIGATION WITH
D E P OSITORY B A N K S

In the situation involving a counterfeit
check, a law firm victimized by a scammer may face litigation with their depository bank concerning the large
deficiency in the firm’s trust account for
funds wired by the firm to a third party
(the scammer or his associate) before
the counterfeit check is returned un-

paid. Reported cases generally favor the
bank rather than the law firm:
In Wells Fargo, N.A. v. Willoughby, Case
1:15-CV-129-AA (D. Or. 2015), a federal
court considered whether the plaintiff or
the defendant attorney should bear responsibility for the forged check loss.
Because the attorney was the party best
able to prevent the loss, the Court ruled
that the Uniform Commercial Code, which
governed the transaction here, held the
defendant responsible. The Court also
stated that the Expedited Funds
Availability Act (EFAA) requires that banks
provide prompt access to valid deposits,
but not that banks assume liability for
bad checks given to depositors.
In First Financial Bank, N.A. v. Citibank,
NA and Misty McDonald, Case No. 1:11-CV226-WTL-DML (S.D. Ind. 2012), the Court
granted the bank summary judgment on
its claim that the attorney breached UCC
warranties by presenting a counterfeit
check to First Financial for deposit into
her account. However, the Court also
granted summary judgment to the defendant attorney on the bank’s claim of
check deception because there was no
evidence that she knew the check was
counterfeit when she deposited it.
In Milavetz, Gallop & Milavetz, P.A.,
Plaintiff, v. Wells Fargo Bank, N.A., Civil
No. 12-0875 (D. Minn. 2012), the federal
court rejected the plaintiff law firm’s
claims for fraudulent misrepresentation
and suppression of material facts based
on the previous representations of bank

employees concerning the bank’s fraud
detection program. The Court did allow
the law firm to pursue their claim
against the bank for conversion under
state law, based on the argument that
the firm was the bailee of its clients’
trust account funds.

LITIGATION WITH
IN SU R A N C E
C A R R IER S

C ON C LU SION

There is no clear line of decisions on
which a law firm can rely if it becomes a
victim of a scam. The results have been
disappointing for attorneys litigating with
their banks, but some firms have had success making a claim on a property loss
policy and perhaps more law firms have
obtained positive results from a professional malpractice policy. However, as
stated above, the circumstances of the
loss, the terms of the insurance policy and
applicable state law are important considerations in each case.
Moreover, a reader may get a sense
from some of these decisions that the
degree of the attorney’s negligence in
allowing the scam to occur may be at
least a background consideration for
some courts. Failing to use common
sense or to follow your own safeguards
and policies certainly will not engender
a judge’s sympathy.
Finally, if you would like to follow a current case concerning not hacked emails or
fake checks, but instead ransomware, consider Moses Alfono Ryan Ltd. v. Sentinel
Insurance Company, Limited, PC-20171280. In May 2015, an attorney at the
Rhode Island law firm clicked on the attachment to an email from an unknown
source. The virus encrypted all of the documents and client information on the law
firm’s computer network, and efforts of
the FBI and experts hired by Moses
Alfonso were unsuccessful. It took three
months for the firm to obtain a Bitcoin account and pay the demanded ransom
twice (totaling more than $25,000) to obtain the decryption key. Moses Alfonso
made a claim on their business owner’s
policy for losses resulting from business
income interruption, for the $25,000 ransom and more than $700,000 in lost
billings. When Sentinel rejected the claim,
the law firm filed suit for breach of contract and insurer bad faith. The pending
complaint seeks punitive damage and demands a jury trial.
<
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Litigation may also occur when an attorney who is the victim of a scam looks
to the law firm’s insurance carrier for reimbursement of lost firm funds, lost
client funds and even lost firm billing
revenue. As you might expect, insurance
companies often deny liability in such
situations, and some law firms have
sued their carriers to enforce scam-loss
insurance claims.
It is difficult to make a general statement about the likelihood of success in
such lawsuits, as each case depends on
several factors, including the circumstances of the loss, the terms of the insurance policy and applicable state law.
However, the following examples will
provide some indications as to how
courts have been dealing with cases
concerning insurance claims resulting
from scams targeting attorneys.
Martin, Shudt, Wallace, Dilorenzo &
Johnson v. Travelers Indemnity Company,
2014 WL 460045 (N.D.N.Y. February 5,
2014) involved a counterfeit cashier’s
check received by the law firm for a debt
owed to a new client. The firm deposited
the check to its trust account and then
wired funds to a bank account designated
by the “client.” When the fraud was discovered, the bank charged back $95,000 on
the law firm’s trust account. The firm made
a claim under a business owner’s property
insurance policy, based on coverage for
“direct physical loss of or damage to covered property,” including money or securities, “caused by or resulting from a
covered cause of loss.” However, the New
York court accepted the carrier’s position
that the claim was barred by a policy exclusion for “voluntary parting with any
property by you or anyone else to whom
you have entrusted the property.”

In Lawyers Mutual Liability Insurance
Company of North Carolina v. Mako, 756
S.E. 2d 809 (N.C. Ct. App. 2014), a new
“client” that the lawyer never actually
met hired the law firm to collect a large
workers’ compensation settlement from
his former employer. The firm received a
cashier’s check and distributed most of
the funds on the same day, in violation
of their own “10-day” policy. When the
wire was unsuccessful, the law firm received a second cashier’s check and this
time successfully wired the funds to a
bank in Japan. After learning that both
checks were bogus, the law firm filed a
$175,000 claim with their malpractice
insurance carrier, but the North Carolina
court ruled that policy language excluded coverage for this claim because
the firm disbursed funds while the bank
still had the right to return the check
and revoke the deposit under state law.
In Chong v. Medmarc Casualty
Insurance Company, 642 F.3d 941 (11th
Cir. 2011), a foreign client hired Chong
to establish a U.S. subsidiary and sent a
cashier’s check, which the firm deposited in its trust account. After following the client’s instructions to wire most
of the funds to another overseas business, the law firm found out that the
cashier’s check was forged. Chong made
a claim and then filed suit based on a
professional liability policy that covered
all claims of negligence arising from an
act or omission in the performance of
“professional services.” “Professional
services” was defined by the policy to include “[s]ervices as a . . . trustee . . . but
only for those services typically and customarily performed by an attorney.” The
district court entered judgment for the
insurance company because “there have
been no negligent acts or negligent
omissions resulting from the performance of, or failure to perform, professional services.” However, the Eleventh
Circuit panel reversed, finding that management of funds in trust for clients
constituted a “professional service”
under Medmarc’s policy and applicable
Florida law. The Court of Appeals remanded the case to the district court for
entry of summary judgment for the law
firm.
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SUING FOR THEIR FREEDOM:
Auburn University History
Professor Discusses Her New
Book, In the Shadow of Dred Scott
Kelly Kennington. In the Shadow of Dred Scott: St. Louis
Freedom Suits and the Legal Culture of Slavery in Antebellum
America. University of Georgia Press, 2017.
The author is interviewed here by Allen Mendenhall.
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elly Kennington is a historian of
slavery in the antebellum
American South, with a particular
focus on how enslaved persons interact
with formal and informal systems of law.
Her first book, In the Shadow of Dred
Scott: St. Louis Freedom Suits and the
Legal Culture of Slavery in Antebellum
America (University of Georgia Press,
2017), looks at the cases of enslaved
men, women and children who sued for
freedom in St. Louis. Dr. Kennington
uses these legal suits for freedom to
trace the broader legal culture of St.
Louis and to argue for the importance of
enslaved people’s participation in that
legal culture. Dr. Kennington’s future research interests include the history of violence and law in the slave community.

K

almost 20 published opinions of freedom
suits in the Supreme Court of Alabama. In
the St. Louis Circuit Court, where I completed the bulk of my archival research,
nearly 40 percent of the cases resulted in
freedom, including the Scott family.
What is unique about their case is
that, in their appeal to the United States
Supreme Court, Chief Justice Roger
Taney not only failed to find for the
Scotts’ freedom–despite their use of an
argument that had previously been successful in Missouri’s courts–he also used
the case to deny American citizenship to
all African Americans. The Scotts’ case
has become the most famous of the
many freedom suits of this period, but
they were not unique or unusual until
the opinion in their appeal.

AM: Thanks for doing this interview.
For your book, In the Shadow of Dred
Scott, which was just published by the
University of Georgia Press, you did an
extraordinary amount of archival research, including digging through the
case files of hundreds of enslaved people, sifting through letters and correspondence, and piecing together
execution books and manumission
records. On top of that, you reviewed
more than 800 state supreme court
freedom suits to place your research
into a wider context. This process must
have shown that Dred Scott’s situation
was, sadly, not unique.
KK: Thank you for inviting me to share
my book with your readers. Yes, my research indicates that hundreds of enslaved men, women and children from all
over the United States sued for freedom in
the antebellum era. For example, I located

AM: What conclusions did you draw
as you moved from looking at individual freedom suits in isolation to
viewing them as part of a larger pattern or scheme?
KK: My research has always prioritized
the experiences of individuals, so my
findings center on the importance of
law and legal culture to enslaved people
in the city of St. Louis. There and elsewhere, enslaved men and women managed to learn about law, access
attorneys and bring cases that resulted
in freedom at high rates (38 percent in
St. Louis). Freedom suits were also significant because of the many additional
battles they initiated–both in and out of
the courtroom–including related legal
disputes, heated conversations and
nervous correspondence from slaveholders desperate to maintain their control. As such, African Americans were

active contributors to the legal culture
of slavery in antebellum America.
I find that enslaved people had a remarkable ability to transmit information
and seek out opportunities to sue in the
most advantageous location. The St.
Louis example was not unusual, as appellate cases from elsewhere make clear. In
addition to finding the existence of a
broader legal culture among enslaved individuals than many scholars have recognized, I also argue that judges and juries
used these cases to engage in conversations about slavery in their local communities. For this reason, the outcomes of
the suits often depended on local conditions and relationships, making it difficult
to draw broader conclusions about this
type of case outside of the local circumstances of each particular court.

AM: Is it possible to estimate how
many of these arguments succeeded
and how many failed, or is the research still too fresh in this area?
KK: Yes, we have the numbers for the St.
Louis cases, but for the appellate cases,
there are too many unknown outcomes
for reliable estimates. For purposes of calculating the rates of success in the St.
Louis cases, I divided the arguments into
three categories: arguments based on residence in a free territory/state; arguments
for prior manumission; and arguments for
freedom from birth, which includes kidnapping victims and those who claimed
Indian ancestry. I compiled the precise
numbers in several tables available in the
book’s appendix. The most successful
cases were those based on freedom from
birth, where plaintiffs won 49 percent of
cases. Residence in free territory resulted
in freedom 38 percent of the time, and
prior manumission, which included agreements for manumission, resulted in freedom 24 percent of the time.
AM: How did you first become interested in this topic?
KK: I have always been interested in
law and history, so I planned to major in
history and go to law school after college. While getting my undergraduate
degree at Tulane, I took a couple of
classes that changed my plans. First, I
took visiting Professor Betty Wood’s
class on “Slavery and Freedom in the
Old South,” which began my fascination
with the ideas of slavery and freedom in
the United States, partly because my
high school history teachers had not
taught me anything about this important topic, but also because I struggled
to understand the existence of slavery
in a country whose rhetoric had always
centered on ideas of liberty. The other
class I took was an American legal history class with Dr. Judith Schafer, whose
research focused on slavery and the law.
Dr. Schafer’s course allowed me to see

that I could combine my love of law
with my love of history.
Dr. Schafer then introduced me to
freedom suit research and directed my
undergraduate senior thesis on a
Louisiana Supreme Court freedom suit,
Eulalie and her children v. Long & Mabry
(1854). In graduate school at Duke, I
planned to study slavery in the era of the
American Revolution, but then I learned
of a federal grant to study freedom suits
in St. Louis (because of the importance
of Dred Scott). I decided to write a master’s thesis and then a dissertation studying these cases. The topic allowed me to
combine all of my interests–in slavery
versus freedom, legal history and the antebellum era–in one book.
AM: Do you think it’s important for
practicing lawyers today to have an
understanding of this period and in
particular of the laws of slavery that
shaped Southern culture for much of
our nation’s history?
KK: Absolutely. I think it is important
for all Americans to understand slavery
because it built much of the wealth and
infrastructure of this country, not only in
the South, but in all of the U.S.
For attorneys, in particular, understanding the history of African Americans’ relationship with the law and with legal
authority is key for thinking through how
that relationship functions today. I would
also expect that a study of legal culture in
other times and places is useful for thinking about how the broader population
views the legal system today.
I’m sure that modern attorneys will
recognize many of the legal forms, arguments and negotiations that make up
much of my book. Seeing how these
things changed, and how some things
have stayed the same, might help
lawyers think about the processes of
legal development.
AM: Where can readers purchase
your book?
KK: It is available on the University of
Georgia’s website, though it is probably
easiest to order through Amazon, who
usually has about a 10 percent discount. <
Allen Mendenhall is associate dean at
Thomas Goode Jones School of Law in
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AM: What were some of the legal arguments made by those seeking freedom from enslavement? Were they
chiefly constitutional in focus, or
were there other bases, say, in contract or property? I would guess many
involved manumission laws.
KK: The vast majority of the enslaved
plaintiffs in St. Louis argued for freedom
based on residence in a free territory or
free state, which usually meant Illinois,
under the doctrine of “once free, always
free” as established in the English case
of Somerset v. Stewart in 1772. Interstate
comity was vital to the successful use of
this argument.
An additional set of arguments included disputes over manumissions,
such as when a person arranged to buy
freedom after a number of years and the
slaveholder refused to honor the agreement, or if a slaveholder promised freedom in his or her will, but was in too
much debt or the heirs or executors
challenged the manumission.
Another group of plaintiffs argued
they had always been free, but had
been kidnapped and sold into slavery;
the most famous of these cases was
Solomon Northop, who wrote a memoir
that was recently made into the feature
film, Twelve Years a Slave.
One final argument to mention is the
claim that the plaintiff was of Indian ancestry on his or her mother’s side, since
personal status followed the mother
(under the doctrine of partus sequitur

ventrem) and Missouri and several other
states outlawed Indian slavery in the
18th century. There are other grounds
used in cases outside of St. Louis, but
most of these are based in specific regional legislation, such as laws against
moving an enslaved person out of a
state for the purpose of sale.
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