ETHICS OPINION

RO-88-34

QUESTION:

“Qur firm represents a plaintiff who has a tort claim against a corporation. Certain
employees of the defendant witnessed the incident and possess facts which we need to
know in order to properly preparc our client’s case. The defendant, of course, has the
advantage of immediate and informal access to these witnesses.

Qur question is whether there is any sthical prohibition forbidding us lo directly

contact and interview thesc witnesses? [s the opinion altercd if the contact is initiated

and (1) before suit is filed and (2) after suit is filed and counsel has appeared for the
defendant corporation?”

ANSWER:
The Disciplinary Commission has addressed this question previously and has,

in Opinions RO-84-160, 86-125, and RO-88-27, among others, estabiished certain guide-
lines in this area. Specifically, you may direc.;tly contact and interview certain employee
witnesses of the defendant, without the necessity of obtaining permission from the
defendant cr giving notice (o the defendant’s attorney. You may not interview, without
notice and permission, wilnesses who are in a position to bind the defendant (RO-84-160,
citing ABA Informal Opinions 1377 and 1410). The Disciplinary Commission has stated
in RO-88-27, when discuissing the permissibilily of oblaining information from ihc
employee of a corporate delendant that the attorney need not *... oblain the consent of
counsel for the corporation and/or the officer by whom the prospective witness s
employed. However, we further nole that in reaching this conclusion, we have accéptcd
th.c premise that the employee who is 1o be interviewed is not an agent of the corporation
and is not in 4 position to act in 1 binding capacity for the corporate defendant.”

Further, such contact may be initiated without reference to whether suit has been
filed or is merely anticipated. It is noted that in Opinion RO-86-123, the Commission
addressed the issue of direct contact nat only with a potential witness but also with a

prospective non-represented defendant. A copy of that opinion is also attached.

o




RO-88-34
Page Two

DISCUSSICN:

) You have staéed in your request for opinion that.the ermployees you wish to
inte.rview are “low level” employees who do not fall into any ol the three following
categories, to-wit: employees who are executive officers of the adverse party; employees
who, by virtue of the terms of their employment or position, could bind the adverse party
by their leslimony; or, wilnesses who arc aclually the tort feasors and for whose conduct
the adverse party could be held liable. Given the number of opinions on this subject cited
above, and the limitations indicated in your request, your contact with the prospecﬁve

witnesses would be permissiblie and would entail no ethical prohibitions other than those

noted.

AWIivE
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ETHICS OPINTON o

" RO-84-160

: attorney for the Cit
Jr., attorrney for peg
n) as follows:

&, (City) and
hters Asso-

1.  AMEEgmees letter dateq September 29, 1983 . g

2. rg Bi0¥ letter dated October 17, 1983

letter dated October 14, 1983

4. Fa letter dated october 17, 1983
5. FE = letter dateg October 25, 1983
. 6. AE letter dated October 25, 1983 i
: 5. AE letter dated November 3, 1983 ‘ ‘
g, letter dateg Novembér T, 1983
9. =P letter dateg November 8, 19§3
10,

P latter dated September 25, 19g4

We have carefully perused these items of cerrespondence and no

single“letter succinctly states the precise issue Presented, but from

the overall content of the corrxespondence and the arguments contained-

therein, we perceive the issue and request for opinion to be accurately
Stated:as follows, and based'upon this conclusion, will attempt to answer
the. same as hereinafter stated, e

S "May an éttorney‘re?tesentiﬁg_;he Union whose_mgm§erghﬁﬁwindrﬁ
Fire Battalion Chiefs and Fi;eqCapta;nS“interview Fire Battalion. Chies:
fan issug involving litigation}betwéenuthgz

es
and Fire Captains concerning &
Union’and the City when sucth%refBattalion Chiefs and Fir A .
certainfsupervisory'and management duties within the organization_of the -

ly or-fnformally and make recgmmendations concerning p;omotions'amongjtﬁe
.Personnel of the City of ¥ s Fire and Rescue- Service to the Fire:
‘Chiéf-aﬁd;Deputy'Piré Chief-bu$,haye no power to 'commit'-the_city*.f;ﬁ—,
‘particular situation' with'réﬁf&dﬁto]the promotion of personneliin jth
‘City of!ln; Service?" : v

‘Rescye

=
e
i
§
H

-fﬁﬁégr:ppinibnﬂqouns lfor“the Union may interview{Pirek

¢;nd'fﬁfe'€aptainsfwithp

s

fmesCERVUUL .
ke;reqommencatlons_concernlq
-F Lol . ‘

ay, forﬁally or.infprﬁgf+y'

ithe Promotions of personnelf-pﬁé§'dé nd
P ‘L . L ' : C P
‘yeiaujhprlty to "commit" tha
T [ .

ity in this respect (ABA Inﬁqrhal Oé'm
A
: )

1377, and ‘1410),




I ’.Ej-
DISCUSSION:
Ethical Consideration 7-18 provides;

"The legal system in its broadest sense func-
tions best when persons in peed of legal ag-’
vice or assistance are represented by their

own counsel., For this reasop a lawyer ghould
not communicate.on the subject matter of the!

E . representation of his client with g person .he
- knows to be represented in the matter by a
lawyer, unless'pursuant to law or rule of .
court or unless he has the consent of the law-
.Yer for that person. If one is not represented
by counsel, a lawyer representing another may
have to deal directly with the unrepresented
Perscn; in such an instance, ‘a lawyer should
not undertake to give advice to the person who
- is attempting to represent himself, except that
o he may advise him to obtain & lawyer, ",

Disciplinary Rule 7-104(a} (1) provides:

:-{' "During the course of his representation of
a client a lawyer shall not:

: (1) Conimunicate or cause another to commun-
- icate on the subject of the representation with - .
L a party he knows. to be represented by a lawyer . .
in that matter-unless he has the prior consent :

of the lawyer répresenting such other party or
is authorizéd by~ law to do so.* -

The American Bar Assodiation Committee on Ethics ang Professional

Reéponsﬁbility in Informai ng@%on 1410 (1978) made the fOllowiqngPSBﬁ;”'

"The right of th  corporation to representation
by "counsel mustiprevail ovar .opposing counsells
unrestricted -access to cfficers and employees

of the corporation. Where an officer or employ- -
ez can commit the corporeation, opposing counsel
must view the officer or employee as an inte-
gral- component oi;the_ccrporation itself and
thgreforé;withiﬁg?he_cdn;ept.of.a 'j:arty‘-»fori

_ purgbsés;ﬁfﬂthex ﬁﬁe;"gemphasis added)-

|
.

Aity in Informal Opinion. 1377 (1977) dealt with & situaticn . whdré -
2 2 . ST . T

named as a defendani‘in'a lawsuit for property damage:arisihé
s T ot

¥

from tbewaileééd defective conétruction of a sewer system. The.iésdé“in;ﬂéb
voived'é%é propriety of the attorney for the plaintiffs quesiiqnéngakﬁ?
City BQiiding larshal who had c;mplete'authority, including;police Eowég;',
éd inépeét, requiré correction and enforce the Building Code. In the OQ;nj

ion the:ﬁémmittee étated:

"Ac&ordinéifdlﬁdq jfaEts,-the séwer'constructiénn'
is regulated by & building code and enforced by
the Metropolitan Government's Building Marshal,




P who has complete authority, includine police »
con pover, to inspect, reqqire correction and en-
L force the Building Codiy - '

* % %

ihe Building Marshai is questioned about his
conclusions as to the cause of the structure
failure in the Sewer, . '

* k% %

T You further state that the Building Marshal is
" an officer of the municipal corporation.

the prior consent of OPPOSing counsel - unless
such person is a party. If the Building Marshsal
in_the hypothetical case presented would ba in
& position to commit the-municipal-corporation

2uthority, then he, as the alter ego of the cor-
boration, is a party. for purposes of DR 7~104 (&)
(1)." The right of the municipal ‘corporation to

Cer or employeé as anp integraj component of the

municipal corporation itself and therefore with-
L in the concept of a 'party' for the purposes of
T the Code. .

It is- the"opinion of this Committes that ne com-
_ ‘municatiod withwan employee of a municipal cor- . o
S poration with pover 6 commit the municipal cor- N
o . poration In the particular situation may be made

sent of the designated counsel of the municipal
i corporation, or Unless he is authorized by law to:
. L do so." (emphagig ad@ed)

We also agree with the reasoning of the Ethics Committee of the-

District of Columbia Bar as set forth in Opinion number 80 cited in the :

request. for opinion by counsel for the Union in the instant case. Trie; ! .

this ethics committee recommended a modification of DR 7-104 so as to

narrow its scope of operation, However, we agree with the foiloginé_ozﬁ@ﬁfs
;cbntaihéd infthe'opinion concerning the application of DR 7-104 to of iy

v A-

cers or'employees of a municipal corporation or-other governmertal uni
R 4 B £ . - . )
. s - i - . -,.:.= - _ . . J;.-.
In the opinion the committes stated: : L . :
LI "

. “The officials who are deemed to be governmental
©Y - ¢ pErties with whom communications under the rule
' ;. are restricted are quite limitegd, including ‘only .
‘" these persons who have.the power to comnmi t ox; ta .
.bind. the government with respect to the subject
s oo imatter gucstion, whether it be tho initation or
terminaticn of litigation, execution Or approv-




oo At be public or-pri

.i?;-stead of a government;

f ey

2]l el a contract, issuvance of a license,
awaré of a government. grant, or a rule-
making function; ..., ;

LI

The ¢ritical question in this connection is,
which governmental official or officials ’
should be considered to be the 'party,’
within- the meaning of DR 7-1C4(A) (1), with
whom communicationsg by opposing counsel are .
restricted? The government itself, or an
agency of government, may be the namegd par-
ty in litigation, or a prospective 'party’

to a contract being negotiated, in a techni-
cal sense, but of course one cannot commun-
icate with such an abstract entity, any more
than with a corporation or other legal crea-
ture, except through some individual person.
The problem is to identify the governmental
officers who, Lox *purpcses of the rule, are
deemed to stand for the governmental partv, . .

It is of course important that the identifi-
cation of such officials be no more inclusive
than necessary to serve the purposes of the
rule, so that there will be ne unnecessary
hindrance to the search for information or
the pursuit of grievances, The lines may not
be drawn so widely as to include all govern-
ment employees at whatever level of responsi-
bility, for of course not all employees can
speak for or commit, their employer,” whether

- -Nor should the, rule
mployees. who arée mere-.
erwise sourges of infor-.
= . € nbf@écisionaliauthority'
- with regard to the sibject matter of the

+
o

. -extend to'.governmentils
© ly witnesses, :or oth

- mation, but-who haveé

e . - [y b, .
S representatlonﬂ'forfépch an extension would

inhibit the search-f6r truth without protect-
. ing '‘any governmental .interest legitimately
v . sought to be protected by thes rule,

i1 . The line of limitation cannot be described in
-t perfectly precise térms, for St will neces-
sarily depend in part on the facts of each
particular situaticn.where DR 7-104(A) (1) may
be czlled into play, and the possible factual
variables are too numercus to be encompassed
. in any concise formula. The guiding principles
» ¢an nonetheless be easily ernough stated in-
.geéneral terms. The persons who stand in the
1party for purpcses of -the .
'rule’shoulg be thgsedland only those, who have 5
~pPOWer -to commit or Bind the government with re-
. Spect to the subject matter in question- th5E
is, the authority to institute, compromlse_or
terminate litigation (or to authorize any of
these), to settle claims short of litigation
{or to auvthorize their settlement), to execute
. contracts or approve-their terms, to make sub-
¥ -stEntive (as opposed to ministerial) decisions

{" - concerning the iIssvance of licenses and the

.award if government grants, or to. perform stat-

- . - . .H'A A - - N

.The limited cirxcle of officials so described is,

iwe  think the minimum hecessary to serve the pol- . i
icy purposes of the ¥ule. It is the actions such,

;7 persons can take, purportedly on ‘behalf. of - ang-, !

= . in any event binding’on - “the ultimate public™ . 1 |

: ‘client, which should 'Have the benefit of the pub-.}-
-lic's counsel where such counsel has been assigh-
ed. It is the insulation of those actions from

“utorily authorized rule-making functions, - R ﬁ-fié

LA AV |




the wundue influence cof counsel for a !
private interest which the rule would
properly provide for; and no more."
(emphasis addged) . -

We are of the opinion that both counsel for the City and
counsel for the Union in the various letters directed to the office of
the General Counsel candidly and in good faith represented the situation

as each viewed it concerning tfhe functions in the City of BYE i

Pire and Rescue Service of Fire Battalion Chiefs and Fire Captains. cer-
tain statements contained in letters from the attorney representing the
City are pertinent, In his letter of September 29, 1983, counsel for the

city states:

» "Persons holding the rank of Battalion
Chief and Fire Captain are supervisory
and managerlal emplovees of the City
of Big d's Fire and Rescue Ser-

In his letter of October 14, 1983, counsel for the City

states:

“...exhibit 'D' to Chief GgEZEFP's affi-~
davit makes clear that afflants, James
B{EER and Guowmes TERSESF, in fact com-

. pleted formal evaluations of then -~ .
Lieutepant JeSESE® in the regular and
routine course of their duties."

In this letter counsel for the'City further states;

"The records created by the affiants, and
the judgments made by them and communica-
ted internally were part of the record re-
lied upon by the Fire Chief in making his
decision. The representation that 'the
persons involved (presumably the five .
affiants) had no role in the challenged. s
actions of the City' is simply not support~
ed and by the very affidavits which were:
proffered; in fact, they indicate the con-
trary. The fact that the finz) decision
to appoint rests in the Fire Chief, or
more accurately, the Mayor of the City,
begs the guestion.® (emphasis added)

In the same letter the counsel for the City in arguing that
|
opinion 404 of ihe Committee on Professional Ethics of the New York

State Bar kssociation is not dpplicable in the inq?aht case observed:

"The affiants in this case are managerial
officers, not persons appointed or elected
to 3 decision-making board. While a Battal-
ion Chief certainly has the prerogative to’
dzsagree with policies of the City of Béy -
=28 in his personal capacity, he does-

-




noet, in his offical capacity, vote
wpon it." (emphasis added)

In his letter of November 3, 1983, counsel for the City

states:

“It is certainly accurate, as far as I
am ncw aware, that the Battalion Chiefs
and ihe Fire Ciptains were not specif-
‘ically consulted about the decision to

promote J% " {emphasis added)

We agree with counsel for the Union that the case of Upjohn

Co. et gl. v, United States 9?[31"'449 U.S, 383 is not partﬁmﬂarly'peréi—
nent £$ the present inquiry.tﬁhisl;ase involved the pgivilégedhéathe_oﬁ
cefta&é}communicatiohs'to‘éttbé%éys and to the privilegeg n;tﬁré og ﬁhe“
attorneys "work-product." The case 3did not involva the specific question,
namel?é the right'of counsel to interview various officers or employees

of a aefendant-corporate erdtity. In the opinion the court stated: ' |

x k& ' .
"We can and do, however, conclude that the ' i
(1) a2ttorneay-client privilege protects the
communications involved in this case from

compellied-disclosure and that the {2) work-

product doctrine does apply in tax summons
enforcement proceedings.

% % ok
> '

The privilege only protects disclosure of

communicaticons; it does not protect disclo-

sure of the underlying facts by those who
communicated with the attorney:

'[Tlhe protection of the privilege
extends only to communications and
not to facts, A fact is one thing

and a communication concerning that
fact is an entirely different ‘thing.
The client cannot be compelled to
answer the guestion,’ 'What did -you
say or write to the aktorney?' but
"may not-refuse to disclose any rel-
evant fact within his knowledge mere-
ly because he incorporated a state-
ment of such fact into his communica- .
ticn to his attorney."” Philadelphia
v. Westinghouse Electric Corp., 205

F. Supp. B30, B3Y (ED Pa. 1962).

See also Diversified Industries, 572 F. 243
at 61ll; State ex rel. Dudek v. Circuit Court,
34 Wis. 2d 55§, 580, 150 N.%w. 24 387, 399
{1967) ('the courts have noted that a party
cannot conceal a fact merely by revealing it
to.his lawyer'). Here the Government was
free to guestion the employees who communi-
cated with Thomas and ovtside counsel.

Upjohn has provided the IRS With a l1ist of
such empleyees, and the IRS has already in-
terviewed 'Sone 25 of them." (emphasis and
parenthetical numbering added)




We are in agreement with cocunse)l for the City that opinion
45? of the Committee on Professional Ethics of the New York State Bar
Aésoeiatién is not particularly pertinent, In this opinion the committiee
held £haﬁ where a board of education is split on a decision, an attorney
re;resgpﬁihg'a petitioner reviewing that decision may contact the minori-

ty members of the board in connection with such proceedings without the

consenf_df the board's attorney. In the cpinion the committee stated:

LI ]

"The speficic issue raised herein is whether,
in the absence of consent from the board's
designated attorney, counsel may discuss a
matter in controvery with a member of the
board who voted against the decision being
contested." (emphasis added)

* k %
" Since it is apparent to us that in the instant situation

the Fire Battalion Chiefs and the Fire Captains did not, ané could not, .

vote on the . promotion of Fire Lieutenant Jg

the rationale of opin-
ion 404 is not particular pertinent to the pending reguest for opinion.
Counsel for the City states the guestion presented as

follows:

"May the dttorney for an emplovee association
contact supervisory-personnel of a municipali-:
ty about disputed issues where the association
is a party plaintiff in an action against the
municipality, where the supervisors concerned

. are members cf the plaintiff association and
where the contact is made without notice "to,
or the participation of, the attorneys for
the defendant municipality?"

Counsel for the City further states in his letter of Seﬁtem—.

ber 29, 1983: :

* k *

" "A municipality, of course, is a legal fiction
i - -and it can only act through its officials, In
P that respect,:it is not unlike a corporatlon,-
o unequ1vocally, opposing counsel cannot commun-
icate with & corporation's supervisors and
managers about & disputed issue."

* k%

Counsel for the City then cites ABA Informal Opinion 1410

and 1377.1Th95e .opinions 11m1t the application of DR 7- 104(A)(1) wlth,re-

a private corporat:on or .a, governnen’
) i

:ntity to: those who have power "to commit" the corporatlon or- governmentél_g

jard to offlcers or employees o.



-~

’enfity.: .

Counsel for the City in his September 29, 1983, letter fur-~

ther states:

* k%

"We believe the impropriety of contacting
supervisory personnel by an attorney with
adverse lnterest is well understood "

In his motion to'strike certain affidavits obtained by coun-

sel for the Union, counsel fo;aﬁhe City emphasizes that the;affiants:,

s .

...effectlvely recommend discipline or’
discharge 'and otherwise 1mplement the
management policies of the

Fire and Rescue Service." (emphaSLS
added) :

- n

We agree with the observation of United States District Judge
Pointer that the decision and opinion of the Supreme Court of Alabama in

the case of Federatlon of- Clty Enmployees v. Arrlngton, 432 So, 24 1285

{(Ala. 1983) is not decisive of the issue raised in this reguest for opln—i
ion. The Supreme Court of Alabama held that an order of the mayor wh;ch
forbadezsupervisory,rmanagerial, or confidential employees from associa-
ting with.rank and file employees, defined the terms “superviso:y“ and
then ieﬁlemented the policy by finding all classification other than en-—
try 1e§é1 to be supervisory was invalid since the appropriate statutes
vested_in the city counsel alone power to "determine policies.” Aseuming

that the Fire Chief-and Deputy Fire Chief are free to joln the B “”_,

Flreflghters Assoc1atlon, if they have the power "to commit the municipal'
corporation in the particular situvaticon™ DR 7-104 (A} (1) would préveﬁt
counsel for the Union from interviewing them w;thout the consent’ of coun-
sel for the City. ' :

We are persuaded te the conclus;on that merely because an
emplO)ee of a municipal corporation has certain managerial and supervisory
power‘does not prevent an attorney for an sdverse party from interviewing
such'emﬁﬁoyees unie;s the employees have "power to commit the municipal
corporetﬁoe in the particular situstion" (aBA Informal Opinion 1377)}.

: In aﬂ§ large crganization, be it a milieary unit, a pfivate

-

corporatlon or a covernmental entlty, there will 1nev1tably erlst ‘a cer—”
N ' . R LB
»persons comprlslng such an; organzzatl

al authorlty over other ncmbers of.the

tain chaln of command Hany of




.

u:éfgéﬁgietion, except those thet comprise the very lowest echelon.

4.
DT
T - I

Furthermore, we' are of the opinion that merely because cer-

%taln employees of a mun1c1pal corporation are consulted by their superi-

1

ors, formally or informally, concerning the performance cf,fellow employ-

ges ‘and as a result thereof, have certain imput as to the- decisions of

" the mun1c1pal corpcratlcn with regard to employment and promotion does

not mean that such employees have "power to commit the,municipal corpora-
tion in the partlcular situaticn." It is signeificant that the job de-
scription of a Fire Battalion Chief merely states that a Fire Battalion
Chief "recommends personnel changes for apgroval of superior officers.“
{emphasis added) The job description of Fire Captain does not fcrmally
vest F;re Captalns with this authority to recommend although in aill prob—
ablllty such Flre Captains are consulted by their superiors.

True, as stated in the letter of counsel for the Unien of
October 7,.1983, the llne between managerlal personnel and .rank and file
in the prlvate sector is governed by the Taft- -Hartley Amendments to the
Naticnal Labox Relations Act {25 U.s.C. Section 152) and federal statutes
draw the line between management and labor among federal employees (5
U.s.c, Sectlon 7103), Whether cr not this demarcatlon by statute between
management and rank and. file employees would be controlllng in determing

the appllcablllty in a given case of DR 7- 104(A)(1) is an 1ssue whlch we

need not determine.

’

In conclusion, we ‘do not believe that DR 7-104(a) (1} weould
preclude counsel for the Union from interviewing Fire Battalion Chiefs

and Fire.Captains.

The scope of thls oplnlon is very narrow, We are w1thout
K - :
jurlsdlctlon or - authorlty to determlne the adm1551b111ty, vel non, of affl—

dav;ts obfalned by counsel for the Unlon from Fire Captains and Flre

Battallon Chlefs.'he make no comment, of _course, upon the merits offthe

dlspute between che bnlon and; the City of We merely hcld Lhatu
! -

= l
counsel for the Unlon will not’be subject to discipline for 1nterV1eh1ng

the Flre Battallon Chiefs and: F;re Ceptains based upon the facts’ reveaWed

in the; request for opinion as ev1denced by the several letters recelved

from counsel for the City and ccunsel for the Uniegn.

WHM3T /VE.

11-8-84 . . S



ETHICS OPINION

RO-B6-125

PUESTION:

"I represent a' person who plans to file a lavsuit &
identified defendant., My client. has engaged me to investigate the matter
and’£ile suit. against the defendant,. I believe the defendant to be insyred,
If suit iz filed, I am confident that the defendant will be represented by

counsel, HMay I take & statement from the defendant prior to the time suit
e defendant that the suit will be

is £iled? If I may do so, may I tell th
against his insurance ‘company and his personal assets will not be involved?

gainst a clearly

. I would appreciate vour opinion as to' whether the above-captioned con-
duct would constitute conduct under DR 7-104 since I ¥now that the defendant
will be represented by counsel once I file buit., Also, I would appreciate
your discussion of any other involved ethical considerastions,”

ANSWER:

Since the clearly identified prospective defendant is.not presently
represented by counsel, the;e would-Lé no impropricty in your taking a state-
‘ment from this clearly identifiegd prospective defendant if {1) you identify
ygursglf aﬁd {2) advise that you represent the brospective plaintifs,

K W; are ol the opinien that you can advise the clearly }dentified pross-
peqtive defendan£, in.view of his Insurance coverage, that he may consult

with an attorney concerning his possible personal liability,

DISCUSSION:

014 Canon 9 of the former ABA Canons of Profegsional Ethics provided:

"A lawyer should not in any way communicate
upon the subject of controversy with a party
Fepresented by counsel; much less ghould he
undertake to negotiate or compromise the
matter with him, but should deal only with his
‘counsel It is incumbent upon the lawyer most
particularly to avoid everything that may tend
to mislead a party not represented by tounsel,

and he should not undertake to advise him as to
the law,”

- BEthical Consideration 7-18 providds:

"The legal system in ite broadest sense functions
best when petvsons in need of;legal advice or assis-




‘ ﬁo~ 86~ 125

tance are represented by their own counsel. For
this reason a lawyer should not communicate on the v
Bubject matter of the reépresentation of his client
with a person he knows.to be represented in the
matter’ by a lawyer, unless pursuant to law or rule
of court or unless he has the consent of the law-
yer for that person. 1If one is not represented by
counsel, a lawyer representing another may have to
deal directly with the unrepresented person; in
such an instance, & lawyer should not undertake to
give advice to the person who is attempting to

represent himself, except that he may advise him
to cbtain a lawyer.*

Disciplinary Rule 7-104 provides:

"DR 7-104 Communicating With Cne of Adverse
Interest,

(A} During the course of his representation of a
client a lawyer shall not:

(1} Communicate or cause another to cormun-
icate on the subject of the representa-
tion with a party he knows to be repre-
sented by & lawyer in that matter unless
he has the prior consent of the lawyer
representing such other party or is
autherized by law to do so.

{2) Give advice to a person who is not xepre-
sented by a lawyexr, other than the advice
to secure counsel, if the interests of

. 6uch person are or have a reasonable possi-
bility of being in conflict with the in-
terestes of his client,”

in constrqing cld Canon 9, the ABA Committee on Ethics and Professiongl
Responéibility in Informal Cpinion 670 held that it is proper for a plain-
tiff's attorney who has not placed the negligent matter in suit to make in-
quirf of the prospective defendant as to the limits of his liability insuf-
ance coverage if the prospective defendant ic adviged upon whose behalf the
ipguiry is being made, -
- In Informal Opinlon 908 the ABA Committee on Ethics and Professional
{_.Responsibillty in construing Can01 9 held that there is nothinyg unethical in
the attornay for a potential Plaintiff interviewing the potential defendant
and taking his statement when the potential defendant is not represented by
an atto;ne&, if the'attofney advises the potential defendant that he is con-

_ductlng the 1nterv;em and attempt to take ‘the statement in his p051t10n as

attorney for the clalmant

_Wg are in agreement with the holdings of the above-cited ABA opinicns

" and do not believe that there have bien any changes in the present Code’ of

Proféssional Responsibility of the Alabama State Bar and the old ABA Canons

1
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of Proféssional Ethics that would persuade ug to any different coﬁclusion.

WHMir/vE
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ETHICS QPINION

RO-88-27

S T A s e

QUESTION:

"This is to ... formally request an opinion concerning whether an
attorney is obligated teo contact coupsel for an advercary in litigation
before communicating with an employee of the adversary concerning matters

te}evant to the litigation. The essential facts and question posed are set
out below:

FACTS:

Secretary works directly for an officer of a corporation that is a
party to several lawsuits involving claims of breach of contraet, fraud,
interference with business relaticns, etc, In some cases, the officer 4ig a
party in his Iindividual capacity. As s result of her position, secretary
has prepared numerous documents aud become personally familiar with certain
events, transactions and records that are either the gubject of or important
to the issues and claims invelved in the lawsuits, - Through 2 third-parey,
secretary has -indicated a willingness to meet and discuss her recollection
of sald documents, events and trensactions with counsel for the
corperatlon's edversarles in the lawsuits, but does not want her employer to
know about the meating out of fear -of reprisals,

. Would it violate any ethlcal comsideration or digciplinary rule if
-counsel for corporation's adversaries meet or talk with sgec
the lawsults without first contactding counsel for
cfficer by whom she is employed?t"
ANSWER:

Tou mzy ethically contact this potentlal witness and obtain from this
witness information conceraing the pending lawsuitg without f£irst contacting
cquﬁsel for the corporation and/or the officer by whom she is employed., Im
reaching this conclusion we have accepted the premise that the employee who

is qoibe Interviewad iis not an agent of the corporation and 1g not in a

pqsifion to act in & binding capacity for the corporate défendant.

DISCUSSION:
"7 The Disciplinzry Commission of the Alabama State Bar, in interpreting -

: é_hlz Code of Professional Responsibility, has previously held m- RO-87-74

that an attorney may coatact prospective witnesses for an ‘vpposing party,

ineluding expert witnesses, on the subject matter of the pending

liﬁiéation. -Tha Commission admomished that such contact should be conducted

=
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in such a way as to preclude overreaching end that the attorney intevviewing
such witnesses should practice no fraud or deceit and should not
misrepresent the capacity in which he is acting.

. The Disciplinary‘Ccmmissién has relied upon two Formal ABA Opinions,
those being Férmal Opinfon 117 issued in 1534 aﬁd Formal Opinion 127 issued'
In 1935, and has further relied.upcn ABA Informal Opinfon B892 issued in 1965
as to the matter of the involvement of opposing counsel., An Alabama
opinion, No. 320, has expanded this further by stating that it is ethically

permlssible for a criminal defense attorney to Interview the state's

- witnesses prior to trial for the purpose of obtaining factual information as

“to the alleged crime sald defense attorney's client committed without (1)
ob;aining the consent of the prosecuting attorney or (2) causing subpoenas
tdgbq issued to the state's witnesses., Based upon this principle we hold
that you-do not need to obtain the consent of the counsel for the
co;poration and/or the officer bﬁ whom the prospective witness 45 employed.
However, we further mote that In reaching this conclusien we have accepted
the premise that che'employae who 1ls to b; interviewed is not amn agent of
the corporation and is mot in & position.to act in a4 binding capatity for
thg corporate defendant,

Attached hereto is Pisciplinary Commission Opinlon RO~87~74 which

provides the autherity for this opinion.

AWT/vE
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ETHICE OPINION

RO~B7-74

QUES%ION:

*1 have come across & situation on two or three occasions while repre-
senting an injured plaintiff, be it in worker compensation context or simple
negligence context, the attormey for the defendant has, without permission

or prior authorizstion of the empleoyee, contacted and met with the plaintiff/
employee & physicxan

T am concerned about the ethical propriety of this conduct from the
standpoint of the attorney and I am &lso concerned about whether or not the

doctor/patient relationship with respect to confidentiality is impaired by
this conduct?

Re: Under what circumstances is it ethical or

unethical for an attorney representing a
defendant; be it an Insurance company or an
individual or corporate insured to meet with
‘and talk to or othexwise correspond with the
physician of the plaintiff even 1f he was
compencated by the insurance company of the
defendant for services performed on the in- )
Jured individual/employee such as in the con-
text of a worker compensation case or personal
Injury sult, without first recelving prior
authorirzation or permission from the plaintiff?

If you need any further information or some other form of reguest,
please do not hesitate to let m= know."

AMSWER:
ChsionRnl

We perceive no ethical impropristy in an attorney for a defendant

intérviewing prospactive witnesses for the plaintiff, be they expert wit-

nessed or otherwise, ner do we perceive any ethical impropriety in the’
attdrbey for the plaintiff interviewing prospective witnesses for the de-

-fendﬁnt, be they expert witnesses or otherwise, Furthérmore, we are of the

opinion that It is lmmaterial by whom the prospective witnesses i compen-

:ated for hic services as an expart, or in the case of a physiclan for his

servic

1S

The attorney interviewing such

in the capazity &6 & physicxnn.

witnesse should practice no fraud or deceit and should not misrepresent the

capacl y‘in which'he,is acting.

. .
A ]
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DISCUSSION;

canon 35 of the old Canons of Professional Ethics and Responsibility

of the American Bar Resociation provided:

w1f the ascertainment of truth requires that &
lawyer should seek information from one connec-

_ted with or reputed to be biased in favor of an
adverse party, he is not thereby deterred from
seeking to ascertain the truth from such per-
son in the interest of his client.”

‘I Formal Opinion 117 (1934) the Amergcan Bar Association Commigtee on
Ethicﬁ and Professional Respcnsibility heldithat an attoiney for %he plain-
tiff ﬁay properly interview employees of the defendant who were witnesses to
the incident upon which the suit is based so long as no deception 1s prac-
ticed and the employeses are igformed that the person interviewing them is
the’atto;;ey for the plaintiff,

In Formal Cpinion 127 {1835) the American Bar Association Committee on
Ethics and Professicnal Responsibility held that it is-not improper for an
attogney,repreqenting & widow suing for cémpensation for th; death of her
husband to interview g physician who sttended the husband although the
physician has been subpoenzed as a witﬁéss on behalf of the defendant.

In Informal Opinicn B%2 (1965) the American Bar Association Committee
on Ethics and Professional Responsibility held that the defendant's counsel
mway gthically interview the plaintiff's attending physician without the
presence of the plaintiff's cocunsel.

The fo:ego?ng opinioqs construed the old Canons of Professional Ethics
of the American Bay association, but we éo not find anything in our present

Code of Professional Responsibility which would lead us to a different con-

clusion.
i

In Ethies bpinion 320 the Disciplinary Commission addressed a fact
'sitﬁ;tion somewhét analégous to.t£at get forth in your request for .opinion,
In this opinion the Disciplinary Commission held that it is ethically per-

- rassible for a crimlnal defense attorney to interview the State 13 w1tnesses
prior to triasl for the purpose of obta;ning factual information a8 to the
alleged crime sdid defence attorney's client cgmmltted without (l) ebtaining

the consent of the prosecuting atterney or (2) causing pubpoenas to be

issued to the State > wltnesses. -




L
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RO-87-74 .

_!Ag a portion of the Aipcussion herein we attach hereto as Exhibit HAN

a coby’of Ethics Opinion 320,

{Note: Your reguest for opinion ralses some question about a possible
physiclnn/patient confidentiality. This‘poses a2 guestion of law wxather than

of ethics and we express no views concerning the same. BHee HcElroy's

Alabama Evidence, Third Edition, Bection 413,01.)
' L]
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ETHICS OPINION

QUESTION.

"Please send me your opinion as to the proprlety of a crlmlnal
defense attorney interviewing the state's witnesses prior to
trial for the purpose of obtaining factual information as to the
alleged crime said defense attorney's client committed as

relates to the above referenced disciplinary rule. Specifically,
I need answers to the following questions, to wits

1. Is it ethically mandatory that a defense atﬁorney obtain
the District Attorney‘s consent in his district before
. interviewing the state's witnesses for the sole purpose

of obtaining factual information cdoncerning the alleged
criminal conduct of his client?

2, Is it ethically mandatory that a criminal defense attorney
subpoena the state's witnesses before proceeding to
interview said witnesses?

I would appreciate a respcnse to this letter as soon as possible
as I am presently handling a2 number of cases for which answers
to the above are essential to the preparation of a defense,

ANSWER:

It is ethically permissible for a criminal defense attorney to
interview the state's witnesses prior to trial for the purpose of
obtaining factuval information as to the alleged crime said defense
ﬁttorqey‘s client committed without 1) obtaining the consent of the

prosecuting attorney or 2) causing subpoenas to be issued to the state's
witnesses.

DISCUSSION:

It would aprear that you are concerned with the applicability of
Disciplinary Rule 7-104(A)(1l). This rule provides:

: "During the course of his.representation of a client a
lawyer shall not communicate or cause another to communicate
on the subject of the representation with a party he knows
to be represented by a lawyer in that matter unless he has
the prior consent of the lawyer representingsuch octher
party or is authorlzed by law to do so.%-

T The above quoted rule has no application to the qunstlans whlch
yvou pose. As stated by the Committee on Professional Responsibility of
the Amerlcan Bar Assocation in Formal Opinion 101 (1933):

‘The witnesses to be called by the prosecutlon on the
trial are not clients of the district attorney or prosecutor.”

" In Formal Oplnion 12 (1928) the American Bar Association Committes
held:thét it is not unethical for an attorney whose client has been
convicted of a crime to seek a retracting affidavit from the prosecution's
principle witness 1f the attorney has reason to believe that the witness
committed'perjUQy, and further held that if the attorney does endeavor
to obtain such an affidavit, it is not required that he notify the -

prosecution attorney of his intention. . . .
k1w




-

-

7 a '£n-the opinion the Committee stated;

»rhe lawyer owes to his client the duty of the utmost
honorable effort in his behalf, In recognition of this,
the American Bar Assocciation adopted Canon 15.

If A's attorney, having no reason to believe and not
believing that B testified falsely, visited B with the
purpose of inducing him, by personal influence, suggestion,
or otherw;se, to retract by affidavit that testimony he

has given against A, such conduct would be most reprehensible.
1f, however, A's attorney has been advised that the witness
B deslres solemnly to retract false evidence given by him

at the trial, or if A's attorney has reason to believe and
does believe that B committed perjury at the trlal, because
of which his ¢lient stands convicted, then it i1s not only
proper but it is the duty of A's attorney to endeavor
honorably to cobtain B's retraction, -if he thinks there is
any likelihood he can obtain it. HNeither is he under any
cbligation in such circumstances to advise the United

States District Attoxrney of his purpose. B, having

served the government, is nothing more to the prosecutor.

No relation of trust exists between him and the prosecuter, -
in no sense is he the prosecutor's client,.and in no aspect
has the United States Government, or its prosecuting attorney,
a vested interest in or ownership of the witness. It is
never considered improper for a United States Attorney to
talk with a witnzss and cbtain his affidavit, and no one

expects hlm to notify the defendant's attorney of his purpose
to do so0.™

In Formal Opinicn 101 (1833), the American Bar Association .
Committee held that ‘an attorney representing a client charged with a
crime mey interview witnesses called from a prosecution or previous

trial of another alleged participant, even if the attorney has a complete
transcript of the witnesses' testimony from the first trial. In the
opinion the Court stated:

"The witnesses to be called by the prosecution on the

trial are not clients of the district attorney or prose-
cutor, and it was nmot a violation of Canon 9 for the
attorney for the second defendant to be tried to interview
theswitnesses called foxr the prosecution on the previous
trial of the alleged Joint principal. 1Indeed, that may
haye been the duty of the attorney for the second defendant
if he had reason to believe that the witnesses had misstated
the facts in any way prejudicial to his own client or

had failed to disclose all the information which might

be needed for the proper protection of his client's

interest. ‘Part of Canon 3% reads as follows:

If the ascertainment of truth regquires that & lawyer
should seek informaticon from one connected with or
reputed to be biased in favor of an adverse party, he
is not thereby deterred from seeking te ascertain the
truth from such person in the interest of his client.

Of course in the interviewing of the witnesses who had

been called for thée prosecution in the previous trial

the lawyer for the second defendant should not endeavor
topersuade the witnesses to change their testimony con-
trary 'to the truth. We are only considering whether, if
the interview with the witnesses is otherwise carried on

in an ‘honorable way, there is any impropriety in having the
interview because of the relation of those witnesses to

the previous trial of the other defendant. We svee no

irpropriety in the lawyer seeking and obtaining such
.m11nterview.




. in Formql}Opinion 127 {1935) the American Bar Associuiion_
:ommiﬁtee held tﬁat it is pot impropexr for the attorney representing
x widow seekling compensation from the death of her husband to inter-
view &lphysiciaﬁ who attended the husband although the physician has
been éubpoenaed'as 2 witnesses on behalf of the defendant.” The fact
that one party has subpoenaed a witness does not give that party vested

interest in that witness and prevent the attorney from the other party
from interviewing the witness. This would be true in a criminal as
well as in a civil case.

_.-0f .course, an attorney cannot interview a party with respect
to the.facts of a cazse even though the party will be a witness in the

case, 3f the party is represented by counsel. Gee Formal Opinion 187
(1928)  of the American Bar Association Committee.

~ The pmerican Bar Association Committee, in the Informal Opinion
581 §1962), was asked to answer the following queétion: "Where a
~defense counsel or investigator for a defense counsel is investigating
a case pending before a criminal court, is it necessary for such defense
counsel or investigator to inform a witness that he is interviewing
.thatjhe comes from the defense to avoid any unethical conduct?”

~ The Committee held that it was not only proper for a defense
counsél to interview such a witness but stated that only if inguiry
is made by the witness as to whom the investigatox represents would it
be the duty of the investigator to disclose that he comes from the .
defense. In this opinion the Committee stated:

“phere is no inhibition in the Canons against an attorxney
in & criminal case, or an investigator foxr him, interviewing
a prospective witness. Canon 39 reads a8 follows: :

‘A lawyer may properly interview any witness or prospective
witness for the opposing side in any-civil-or criminal !
sction without the consent of opposing courisel. or party.

In so doing, however, he should scrupulously aveid any.
suggestions calculated to induce the witness to suppress -
or deviate from the truth, or in any degree to affect

his free and untrammeled conduct when appearing at the
trial or on the witness stand.”

In Formal Opinion 101 this Committee held that when & .
olient is charged with a crime, his lawyer may interview
a witness called for the prosecution on a previous trial
of another alleged. participant, ASs pointed out in that
Opinion, the witnesses to be called by the prosecution on
the trial of a case are not clients of the district ‘
attorney or prosecutor, and accordingly no vio}ation of
canon 9 is involved. Indeed, it would be the duty of the
defense counsel.as well 25 of the prosecutor, to interview
witnesses s0 _as £o know in advance what the testimony
vwill show and what witnesses are available.

Canon 15 enjoins that a lawyer should always treat adverse
witnesses . . . with fairness and due consideration; and’
we therefore think if inguiry is made by the witness of
the investigator as to whom he represents, it would be the
dety of the investigator to disclose that he comes ’
from the defense. Absent such inguiry, we think there
iz no duty on defense counsel or his investigator to
inform the witness of whom he is representing.

In giving this Opinion, we have also assumed that thej
had not been indicted jointly with the defendant as-av
co-defendant, co-conspirator, or BACCEBSOIY. Other
considerations would be present in such a situation.”




Lo NI

Nothing in the present Code of Professional Responsibility
the Alabama Btate Bax has: language which is precisely like that
of D1d Cancn 3% guoted in Informal Opinion 581, EUpra. However,
it i# the opinion of the General Counsel, concurred in by the Disciplinary
Corrcmission, that a lawyer ‘may properly intexview any witness or
‘prospective witness for the opposing side in. any civil or criminal action

‘without the consent of oppoeing counsel or party and that guch inter-
: views may be made without necessity of resorting to the power of subpoena.
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No. 116

.The ABA Standing Comumittee on” Ethics.a

issues both formal and informal opin

determined by -the: committee to be of wid
irqpoxjf;ance. .‘I‘}_lgy_appea.r her in full text an

Formal Opinion 91-359
s Marcch 22, 1891

Coctict With Former Employee Of

Adverse Corporate Party

The prohibition of Rule 4% with re-
spect o ‘condacts by a.lawyer with em-
Ployees of an opposing corporate pariy
does not extend to former employees of
that party, _ . <

The Committee has. been asked for its
opinion whiether 2 lawyer répresenting a
client in & matter adverse to a corporate
party that is representad by anctter law-
yer may, without the'consert of the cor-
poration's lawyer;*commtnicate about
the subject of the.representation withan
unrepresented -former -employee of. the
corporate party. ’ oo

The starting point_of our

tart ¢ inquiry is .
Modé Rule of Préfessisrial,

which statest ™ "7 70 T
. {0 representing. a client, a lawyer
shall ot .communicate ;about the
subject of. the representation with a
party the Jawyer-knows to be repre-
.sented by 2nother, lawyer in the
matter, unless“the lawyer has the
consent bf the qth'e}‘liérj}'é'{cr is au-
g4, -

oo tedied By lawfods sa.r
.~The rule js, for -purposessof. the isstie
under disq;ssgi_qq{.zubsta_.ntiaﬁy:ideqticaj'-!
to. DR.7-104(AX1),, whichystates. as fol--
.105’?_&.'_,-:- creloysnts JELILEESEEIRLT
+1%{A) During" ; itsé of
" séntation’ofa client ' Liwyer shall
ot e K i',]-',:;'JS'{Lk:’}‘dk'l’.'_ ‘."-;_. Lot sl ]
(1) Comidhicata Briahide, anothes
-to communicate oh¥he siibject of the
‘irepresentation with a party he
‘knows tobe represented by a lawyer

faghaa’t Tresmasd o

3 5az

Conduet 4.2, -

B

the ‘edtirsé of“his repre- -

Publiched by the Americen Bar Amocletlon «ad The Hareeq of Natlooal Afleiry, {oc.
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ETHICS OPINIONS
. ABA . Formal Opinions

nd Professional Responsibility
ormal opinions are on subjects
espread intérest:oT of unusual
a2t copytighted by the ABA.

inthat matter. unless he has the

prior consent of the lawyer repre
senting such other-party or is authorized
by lawtodoso. --- - -

' Thé_cbmmqﬂt ' Rule 4.2 makes clear
that corporate parties are included with-
in the meaning of “party” in that Rule,
and is helpful in defining the contours of
that rulesas it applies to present employ-
ees of cotporate parties:

(1) This Rule does not prohibit
communication with a.party, or an
* employee-or -2gent. of a party, con-
cerning .matters outside the ‘repre-
sentation. For example, sthe exis-
" tence:ofa controversy. between a
‘govérnment .agency.and a:private
- patly, or between two arganizations,
-does ot prohibit a lawyer for gither
- {iom Commiinicating with ngn*law.
.+ yef represéntatives of the Bthier fe
.. garding 3 séparate matter) Also;
g Patties to &, matier may confitiini-
L ichte directy with Sich "Sther dind .2
Aawyer having indepdndentjustifica:
“ton for communicating. with the
. Othérbpa{tylspermlttedto do so.
- CommiTications authorized by law
" 1nclide, for-example, theright of =
pa.rtyrto 8. controversy «with a-gov-
‘gtnment agency to'speak -with.gov-
mment officials about the.matter.
2] Imthe:case 6f n‘organization,
- this:Rale prohibits vommunications
" by a Iawyer for-one party concerning
the matfer in-representation .with
.ipersong. having :a managerial re-
" 'spondibility 'on’behalf of he argani-
zation, and with: any other -person
whose act:or.omission insconnection
with that matter may be imputed to

-ra) LARWAND
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the organization for purposes of civ-
il, or criminal liability or whose
statement may constitute an admis-
sion on the part of the organization.
If an agent or employes of the orga-
nization i3 represented in thematter
by his or her own counsel, the con-
sent by that counsel to a communi-
cation will be sofficient for the') plir-
poses of this xRu[e~ Compare Rule
84if). - < -

. [8] This-Rule. alsu covers any per-
son, whether or not a party to a for-
mal promedmg, wiho |5 represeuted
by. counsél concemmg the matter in
questlon i

The rationale oa- w]:uch Rule 42 was
formulated wag identified in Hright v
Group Health Hospital 103 Wash 24 192,
691 P.24 564, 56 (1984).

-

The' purposes of the.rule against ex
parte com_rnumcatlons with repre-
sented parties are: “preserving the
preper functioning of the legal sys-
tem and shielding the adverse party
from improper approaches” (Citing -
"ABA: Formal Opinion 108 (1934)).

The professwu ha.s tm.dztmnally censid-
ered that “the. presumptwely superior
skll!_s of the, trzuned advoeate should not
be matc_hed agmnst ‘those 'of ome not
trzuued in, the lawiAs discussed at Law.
Man. Prof Conduct =302,

- ‘I‘he ru.le ag'a.mst mmmumca.tmg
with the opposing' pa.rf.y withaut the
consent’ ofthat pa.rty’s lawyer doss
-net admitof any exceptlons foréom-

-municEtiohs twith “gophisticated"
‘partiés: Ward; 108-51 (Fla. Bar Op.

75—2h{4/19/m) Sea zlso Waller 4.

Kotzén- 56T B Supp. 424 (BE.D. Pa. .

1983) (plamt;.ﬂ"a ".Uaunsel contactad. ;-
. insuraiice’ mmpany d.[rectiy, after.
1 insurerwag’ represeuted by counsel);

v Fstategf ‘Vqﬁades v, Sheppard Bus_
*: Serice[*469- A%24 7971 (NJ. Super. ~

"1983) (negotlatlons were conducted

with'{ 1nsurance tompany for defend- .

auts) = A

1m0
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of. Meat Price Investigators Assm .
Icwwa Beef Processors, 448 F.Supp. 1, 3
(S.D. Towa 1977) (while leaving question’
of culpability of counsel's conduct to dis-
ciplinary authorities, court declined to
disqualifly counsel for interviewing an of-
ficer of an opposing party who was a “so-
phisticated businessman who was openly
willing to share his knowledge of the beef
industry with attorneys-he knew to be
plaintifi's counsel.”) See also Code of
Professional Responsibility EC 7-1&

The legal system in its ‘broadest
sense functions best when persons in
need of legal advice or assistance are
represented by their own -counsel,
For this reason a lawyer should not
communicate on the subject matter
of the representation of his client
with a person he knows to be repre-
sented in the matter by 2 lawyer, un-
less, pursuant to'law or rule of court
or.unless he has the consent of the
lawyer for that person .

The comment to Rule 42 limits those
present corperate employe% covered by
this rule to:

- persons having Z managerial re-
sponsibility on behalf of the organi-
zation, and .. any other person
‘whose-act or omission in connection
with that matter may be 1mputed to

“‘the organization for purposes of civ-
1l or criminal” liability or whose
statement may constitute an admis-
sion on t,he part of the organization.

The mqmry as to present employe&i
thus becomes whether the employee (a)
'hzs “a managerial responsibility™ on be-
half of the employer-corporauon, or {b)
..is one-whose act or admission in connec-
~tion'with the matter that is the subject

-+ of the'potential communicating lawyer's

representation may beimputed to the
corporahon, or {¢) is one whose “state-
me_ut tay constifute an admission” by
the corporation. -

. Whether an employ'ee falls mto any of
thase three categories is inevitably an is-

- ABA/BNA Lawyers* Menaal on Professional Ceaduct ’ 62
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sue affected by.a hest.of factors, the ex-
ploration of; none of which need detain
us. These include at least the. terms, of
the’ reievaut statatory and’ common Iaw
of the state of the -:ﬂrporatmn ] mcorpo-
ratmn applzcab[e rulaa’of e\ndence in the
rate documeitts affecting employéés" du-
ties and reponsibilities. = ™

At least insofar as the test of 1m 1
able act or’ 0[111351011 is concerned il of
these féctors in"tarn, would havé €o ‘b-e
apphed "within the contett 6f “'Lhe matter
in representatmu ta detémne whether
the a¢ts or omissions aof thE emplayee can
be :mputed to the corporatxon with' T
spect to that particular’ after, That re-
quires a determinatioi, of the scope of
the, sublect ratter of the. pateutkally-
commumcatmg Iawyers represenfatmn

‘The cominent— by deﬁnmg”three ca.te~
gories of unrepresented corporate eifl-.
p'loyees mth whom commumcatlon ~con-
cerning the mgte: in represeutat:ou
pro?:ublted absent. the mnsent of the cot-
poratlon s couuse! or adthcnmhon of
law—cléarly implies-that o ;:ommumca—

ut-‘
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tion =W1th a.ll other empioyees on. “the .

mafter.i in representahou is permmsable
" withelit . consen! ﬁllbject ouiy t6° suc;h
dthér. rles am ‘otfier. law'a as ma.y"be ap~
phcable_ (E.g. Rule ;L‘L requiring truth-

;fufuess in'statements to others and.'Rule'

43, addrasmg Ey hwyers,dealmgs with

Q] tg com.meq.t lpurA
th fmwwr employees.of a

=
ST

ployuient rela.twm

R

e, Yhrer i

., ;,*(It is- appmpnatz to note here that.‘f_

-

. those addressed by the.Com_ment are not’

deuomma[ted emp[oye&i bt “pecsons”

ATTIaN

ctmtra.ctors whose relationship with-the
orgamzatmu may have p[aced them in
the factual pOSlthIl ocutemplat&d by the

L X237

Pubillabed by the Americs: Bar Assacietion and-Thoe Bareay of Natfomal Affalrs, lne

_who, while émployed, hzd “man
‘_requnsxbﬂma ‘concertidg the matterin
"htlgatlon_ ‘Porter v Arco Metals, 642
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Comment. Because the issue this Opinion
addresses deals expressly .with . former
employees, we 'need not explore the
ramifications of this expanswe terminol-
0gy.). -

.-While Rule 4.2 does not purport by. its
terms to apply to former employees_
courts coufrontmg the i issue, have inter-
preted Rule 42-(as 111u.nunated by .its
commcnt) and DR T-1-4(A) (1) (wh:ch-
does not have. such.a comment.or compa-
rable dlSCU.SSIOEl in any. Ethical. Consider-
a.t:ou) in varipus ways. .

Most recently, in an aside ip a. case
daah -with-current employees under
DR T-IM(A)(I) the New York Court ‘of
Appeals noted its “agreement. with fthe
Appellatg Division that the rule applles

ou.l:( to. current employees, not to for-
mer employees. Niesig v. Team [ et al,
'Tﬁ N.Y.2d 363, 558 N.E.2d 1030 (1990) Sée
also Wright by Wright v. Group’ Health
Hasp., 103 Wash. 2d 19?., 631 P,?.d 564
(1984) (r@a.soumg that former. employees
could 'not poasﬂ:ly speak for or bind the
corporation, afd’ therdfore mterpretlng
DR T104{A)(1) 45 nat #pplying to them)
and Polyeast Technology Corp v Uhi-
royal,«Inc,w129-F:R.D. : 621+ {S:D:N.Y.
1990} i{holding that DR T7-104:does' not
bar:contacts:with former.corporate em-

“ployees,. atdeast in absence ofia showing

that:the: employee possesséd pnvﬂeged
information)..

An:the- other,hand, othﬂ'.courts Jhave
held-that: former employess-are.povered
(ituigiusually: phrased - that they.will be

- .oonsidered-._“pai'ties_:"_ifor-e:: parte contact

purposes) under-certain -circumstances.
Thu.s,Rule‘LZhasbeenheldtobarm:
parte ‘confaéts “with former. ‘employeds

agenal

F.Supp. 1116, 1118 (D. Mont. 1988). In

i .AmnnPlastws v Maryland -Cug Corp,
116 F.R D85 (D. Mas1.1987) the Court,
The Rule Presurmably ‘Gvers independent’

while recognizing the possible applicabil-
ity of-Rule-42.to.former employees, de-
clined te, apply it on the facts.ofsthat

case.~It . Toted, . however, the a_,dd;’_ci_onal
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possibility that communications between
a former eémployee and his former corpo-
rate employer's counsel may be privi-
leged. Id., at 41 See also In re Coordinal-
ed Pre-Trial Proceedings in Pelroleum
Products Antitrust Litigation: 658 Fad
1355, 1361 n.7 (Sth Cir. 1981), cert de-
nied, 455 U.S:99 (1982) (noting that the
rationale of Upjohn v. - United States; 449
US5.383 (1981) “with respect to corpora.te
tf.orney-chent pnvﬂege applies to for-
mér as-well-as-current corporate emplay-
ees). In Public Service Electric and Gas
Company v Associated Eleciric and Ges
Ins Services, Lid, T45 F. Supp. 1637 (D.
NJ. 1990) the court interpreted Rule 4_2
to cover all former employees.
Commenta.tors on the subject of éx
parte contacts” with’ former employees
have likewige. urg;ed "application of. the
prohlbltlﬂn o ‘eontacts to at least some
former corporate employees " See, €.
Stahl, Ex Parte Intervicws with Enter
prise Employees. A Post-Upjohit Analy-
sis; 44 Wash. & Lee L. Rev. 1181 at, 1227
(1987), recommeudmg a funcﬂouai ap-
proach deemmg R

'any'present dr former employee who
is identified witli-an enterprise, ei-
ther-for purposes of resolving dis-
. puted-issues orieffective representa-
-tion of the enterprise, 4o be a party

representative for discovery:pur-
-poses."Any uther rile would put €o- .
terprises at-a .distinct and.-unfair "

disadvantage and may effectively: de—
-ny enterprises the full bensfit of:rep-~
--resentation by counseL._

See alsoMllIer and Calfo Ez Plrte Can
tact wulh E‘mp&yyees and Former . Em-
ployees ofmCm*pomte Aclversary‘ I3 Tt

Ethicaf?, 42 Bis. “Law.’ 1053 af 10’4’2—73

(8805 s,
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actions are precisely those sought to’
be imputed to the corporation.

Whlle the Committee recognizes thatl
persua.swe pohcy arguments can be and
have beén made for extending the ambit
of Model’ Rule 42 fo cover some former
corporate employers the fact remains
that the texf of the Rule does not do so
and the comment gives no basis for con-
cluchng that sach coverage was intended.
Espe ally where, as, ‘here, the efféct’ of
the Rule is ta u:lufnt theé acquisition of
mformatlon dbout ane's case, the, Com-”
mittee isidath, given the text of Model
Rule, 4 %"and"its Comment, to expand its
coverage to’ former employees by means
of llbera.l mterpretatmu_

Acoordmgiy, it is the Oplmou of the
Comm1ttee that a lawyer r‘epresentln.g a
chent ‘it'a miatter adverse to 2 corporate

aﬂ:y ¥riatis tepresented by another law-
yer may, without violanng Modei Rule
4g; com.mumcate about ‘the” subject of
the. mpmentauon with an uarepresent-
ed former ‘employee of the corporite

party* “without the consent of the corpora-
fxou s 1awyer k

W1th‘respect toany unrepresented for-
mer'employee, of coirse, the potentmlly-
commumcatmg ddversary attorney must

belcateful not to sezk ‘to induce the for-
Rty _Employee to viclate the pnvnlege at-
:t'aéﬂ:mg t4 attorney-dleut c.omnlunlc.a-

tmns to the-axtent hlS orher oommumc.a~

.....

tected by -the pnvﬂege (a prmlege ‘not
belong'mg taor for the' bénéfit of the for-
‘rrief ‘employee., by. thé fortnér emplafer).
Suc‘_h an atfe!mpf; could violate-Rule 44

(reqt[mng nﬁpect for the nghts of third

-

perso os).
“THe: Iawyer gheald also punctiliously
cnmplz.r with the reqmremeuts of Rule

- ; 43 whith dddresses’a Iawyvers dealings
[C]ourt authonzahon ot opposmgm‘

with?T unmpresented p-ersons. That “rule,

. ‘counsel’s conséat to exparte contact” insofat as pertinent” here, reqmres “that

ghotld be required if the formeremh :

Y pluyee was lug'hly-plawd in; the mm-’
nd pany (such as a«former«ofﬁcer ar’ d__
seavpstnr) or if the former wempioyee s

32592

the lgwyks ccntactmg & forme: employee

.f al” oppﬂsmg ‘corporate -party maké

Fcleaf tHe nitdre of the* lawyers rol&' in
. the mattet" giving occasmn for the con-

cay
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Lact,, including- the identity of the law-
yers client- and the fact that the wit-
ness's former employer is an adverse
party. See! e'g.-r.Bm_v. Pgnimla HQS-
pital Centers, 64 A D24 685, 407 N.Y.5.2d
586 (App. Div.1978) (attorneys for defen-
dant hospital should have disclosed po-
tentla.l ‘conflict of interest before tdlking
to treatmg phy,s[aan atd jpréducing him
for. deposition 23 hospital's representa-
twe) ABA Informal Optmon 908 (1956)

Forma_l Opu:uon 91 360
July 11, 1991.

Prafiibition of Part.uerﬂh.lps “writh
Nuulawyers‘Extrammdmﬂonal
Effect’ ’

Alawyer who is lipénsed both in o ju-
‘risdiction that prohtbtts pdrtnerships
with nmtlawpers as in Model Rule 5.4(Y),
and in @ furisdiction-that permits laio-
vers to form pa.rtnershtps with norlaoy-
ers, Mwhopmd:cesonlymt}wlatter
Jurisdiction, sfwuldmtbesubject to the
prohibition of the Furisdiction “ohere the
laweyer does not practice, Ontheo.ther
hand, {f ¢ lowyer licensed in tfwo. stch
Firtsdidtions {s engaged {n practice in the
jurisdiction that prohibits such pariner-
sths,thelawermmstadheretotﬁzre-
sfrzdwns of that yunsdtctm

~The ethical prohlbltmn an a..lawyer
practicmg law in. partnership ‘with.a

-nonlawyer that is embodied-in Rule

5.4(b) of the. ABA Model Rulea of Profes-
_sional Conduct has until very -recently
beon 'ine foree in every American jarisdic:
. tmn} This unammlty, however, wasbio-
.
lﬂx ABA: formx.l pmb.fbmau.: xgumt. lury-:r
p;nnmhtps with non-fawyers date. b-ld‘. to, 1922,
{when Canon &3 was Addsd 1o thc-Cu:aup( Etl;uc:.
“ Canan .33 provided ,_ln ‘pertident pasrt that
. :““_[p}:.rtmrxhp: lxvym ind’ mcmbeu.a{
771 Gther poalersionuor ‘Bon-professionl p pecacns-hoald
tiot ‘be.formed or, permitted whire ey pact of the
partoership's employment cotisists ‘af the practice of
law.”. .Canga 34 prohibited .fee. splitting with

contml.lcd or.exploited by a0y L1y agency, persons!
.. ar o:rpont:, wh.lc.h t.utarmnu between elient I.Ed
hwytr
“In 1569, the Hodel C'odc of Prufaxmn.d Rupom—
bility replzced the Canons of Ethice. DR 3-101 exer

mul:.wycn.. Caron 35 warned zguinst lawyers being .
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ken at the beginning of 1591 when a dif-
ferent version of Rule 5.4(b}, allowing
lawyers to practice in partnership with
nonlawyers.in certain circumstances,
came into effect in the District of Colum-
bia:?. -In .this Opinion -we address the
question:of ‘whatiethical rule should gov-
ern when lawyers are partners id a-law
firm that, as permitted by the D.C. rule,
includes . nonlawyer partners, but are al-
so members of the bar of another juris-

ried over Camon 33's prohibition rgtinsi lwyers
formiag partnerships with nonlawyers but phrased
the ‘prokibition in mandstory rether than-prerely,
precatory language DR 3102 continoed Cason 3{s
prohibition eguinst (eesplitting with nonlawyers,
with eertain limited exceptionr DR 5-107(C) prohib-
itéd lawyers from practicing bxw with or in the férm
of 3 proflessionad corporation if-7(1} & non-lawyer
owns any jatecest therein...; (2) a non-lawyer is a2
cotporats director or efficer thereof; or (3) « non-
lawyer has the right to direct 2ad coatrol the profes-
sianzl judgrhent of & Lawyer.™

1o 1987, the ABA Kodel Rulea of mee_utom.l Con-
duct supplantad the Model Coda_ Hode.[ Rule 54 in-
ourporl.tbd tr‘l-imuu.x.l ‘Testrictions n.guust lawyer
ind noalswyer” u:.ocuhons. Rule 5.4(b) reproduced
verbatim DR .'._’.-103(1) & prohibition of lawyer, pari-
nerships with nonlawyers: The Model Rule as origi-
n1lly proposed by the Commiysion on Evaluation of
memwml Standaids’ (mmmon.ly known ax the
Kotk Chmrifiision) incldded a-proposed Rule 5.4
thit wodld have'sliowed nanlawyer parteers in law
figm3 on somewhat broader terms than these con-
t:mphtad |J7 thc District of Columbis yersion of

.Rn]e&{(h)‘buﬁ'thtpmpotdmn}oc&:ibythe

ABA Hodsé of Delagtes in 1982, Sec The Legisialive
History of the Moded Rides of Profersional Conduct,
Their Development in the ABA House of Delogales
160. (A_B& Center for Professignal " Respoasibility
1987). Rula "5:4{a) eontinGed the Code’s prohibition
agrinst fea-splitting with nonlawyers, Rule 5.4(d) is
substantislly jdentical to DR 5-107(C).

. Far-a detailed trgatment of the histary of the ABA
mtnctmn on lawyer, ool.lquutmn with noplswiers
k2 well 13 x tlose consideration of the various argu-
ments for-ind ‘sgzinet ek callabocationd, see An-
One Who Has the Gold Really Make the Rule!, 40

" Hastings LS. 57T (1989).

LI'hc l:.utary of t.he D.C, refsioa of Rule’ &(('b) is
du-mbbde.Gl[bcrtmdLmecrLTh:thw-
jrer Partier. Moderate Proposaly Deserve a Chanes,
2 Georgetown J. L:gxl Ethicy 383 {1988). The D.C.
Rules of Professions] Cundud., including the variant
vérxion of Rale 5.4(h), were #dapted by order of the
District of Colamblx Court of .‘Lppu]; March1, 1599,
effective Jaouary 1,199L}) -
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