ETRICS OPINIONM

RO-89-99

QUESTION: -

* k%

"May an attorney represeat both buyer and seller in a real estate
transaction where the attorney is called upon to render legal advice to both
parties’ and is further Tequested to perform title work and issue title
opinions and/or title policles and, Lf so, what are the bounds of such
representation and at what point and under what circumstances would the
attorney be required to withdraw representation," '

x % %

ANSWER:

The Disciplinary Commission has previously_addressed this question in a
similar situation and has rendered Opinion 86-106 which opines that a lawyer
may represent a seller and a buyer In a real estate transaction if both
parties congent after full disclosure and are advised that each cliemt is
entitled to obtain outside counsel should such be desired. A copy of that

Opinion is attached hereto in further answer to YOUT query,
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ETHICS OPINION

RO-86-106

QUESTION:

"I have enclosed an internal memo which 1 believe is self-explanatory.

iw‘ould you be o kind a5 to give me your opinion whether our disclosure would
satisfy the Bar reguirements?

Thank you in advance for a quick reply."

(Note: See attached memorandum dated October 21, 1986 and attached ‘disclo~-
sure, '}

ANSWER QUESTION ONE:

We perceive no ethical impropriety in the fixst paragraph of the *dis-
closure™ wherein the purchasar and seller acknéwledge a potential conflict of
interest but elect to have your law firm handle the real estate closing and

are advised that each is entitled to separate counsel should such be desired.

DISCUSSION:

Disciplinary Rule 5-105(A)({B) { and {C} provide:

* & W

"(A) A lawyer shall decline proffered employment
if the exercise of his independent profess-
ional judgment in behalf of a client will be
or is likely to be adversely affected by the
acceptance of the proffered employment, or
if it would be likely to involve him in repre-
senting differing interests, except to the ex-
tent permitted under DR 5-105(C).

{8} A lawyexr shall not continue multiple employment
if the exercise of his independent professiconal
judguent in behalf of a client will be or is
likely ¢o be adversely affected by his represen-—
tation of another client, or if it would be like-~
1y to invelve him in representing differing in-
terests, except to the extent permitted under DR
5=105{C}.

{C} In the situations covered by DR 5-105(a) and (B},
T a lawyer may represent multiple clients if he rea-
sonably determines that he can adequately repre-
gent the interest of each and 1f each consents to
representation after full disclosure of the possi-
ble effect of such representation on the exercise
. of his independent professional judgment on behalf

- .
Sa eATH

(1) Ex¢ept that in no event shall a lawyer repre-
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sent both parties in divorce or domestic rela-
l tions proceedings, whether or not contested, or
matters involving custody of children, alimony
or child support, (A lawyer shall be deemed'to
have complied with this paragraph by obtaining
and filing the same in the ‘proceeding a writing
] from the non represented party in which the non
: represented party acknowledges:

{a) - That the attorney does not and cannot
appear or serve as the attorney for the
\ non represented party.
(b) That the attorney represents only his
or her ¢lient and will use his or her

. best efforte to protect his or her
client's best interests.

{c) That the non represented party has
the right to employ counsel of his
or her own choosing and has been ad-
vised that it may be in his or her
best interest to do so.
(d) That having been advised of the fore-
going, the non represented party has
requasted the lawyer to prepare an
answer and waiver under which the cause
may be submitted without notice and such
other pleadings and agreements as may be -~
appropriate,™
Disciplinary Rule 5-105(C) acknowledges that the attorney may repre
sent multiple clients having potential conflicting interest if the lawyer de-
termines that he can adeguately represent the interest of each and if each
consents to representation aftexr full disclosure of the possible effect of
such representation on the exerciss of the lawyer's independent professional
judgment on behalf of each.
There are usually three .parties to the typical real estate closing,
namely, the purchaser/mortgagor, the seller, and the lender/mortgagee.
Perhaps the mandatory provisions of DR 5-105(C) (1) (a) through {d}
should apply to & rez) estate closing and the attorney should identify hie
_client and advise that he represents only one party and that he will use his
or her best efforte to protect his or her client's best interest, but this
appears to be mandatory only in domestic relations proceedings,

¥We perceive no impropriety in the first pafagraph of the *disclosure"

and feel that it is 2 prudent and wise precaution.

AMSHER QUESTION THO:
Although we herstofore held in an opinion which was published in the

JanuaTry 1933 Alsbama lawyer that a lawysr may desoslt funds ol a ciient in
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an interest bearing 2ccount, but further held that if the money is the prop~
erty of the client the interest earned is also the property of ‘the client, We
attach her-e.tt_a as E?c.hibit AN cc?p'y of the opinion hera;ofo're published in the
Alabama Lawyer. ' : '

_Aithoug‘h we have held that interest earned on a client's money is the
property of the client, we can see no valid reason why the attorney and the

client cannot by contract agree to any disposition of the interest desired.

WEMjr/vE
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DISCLOSURE

The undersignaed hereby acknovledge that the following disclosure is wade:
prier to the closing of the subject transaction:

We, the undereigned being both purchaser and seller, who have executed 8

contract dated » 19 + conveying certain
resl estate knovn 2s

understand that there is a potential conflict of interest of the attorneys
4n consummating the transacticon made in connection with the subject coo-
tract.. RWe have been advised that we have the right to obtain other
counsel to represent esch of us. After being advised of the potential
conflict of interest and our right te obtain counsel, we hereby elect to

have a representative of CIERIDN, MEmpr, & N P.C. close the

transaction. We further understand that at any time during or after this

transaction our right to obtain counsel continues, and we understand that -
we have the right to terminate the proceedings at this closing if we feel
that ve need the services of separate counsel.

We, the undersigned, further understand and acknowledge that most lenders'

loan checks are drawn on out-of~state banks; therefore, in consideration

of C&EFp, Nigmmy DGR DEEEP, P.C. disbursing our closing checks
drawnragainst uncollected funds and in further consideration of

: & » P.C. guaranteeing the collection of all funds re-
ceived, purchasers and sellers agree and consent to the depositing of the
loan and sale funds into an interest bearing, zero balance disbursement
account, with interest therefrom being payadle or accruing to the benefit

of CEERR. & D_m P.C., attorneys,

Dated:

. Witness Pur:hasef
Witness Purchaser
Witness . Seller

Witness Selier




Opinions of the General Counsel

William H, Morrow, Jr.
QUES’I'ION:

May an attorney or a law firm deposic truse funds of onc’s clients 1n an incerest
bearing trust fund account?*

ANSWER'.

There is no ethical impropriety in an attorney depositing trust funds of aclientin an
intecest bearing trust account.

DISCUSSION:

Disciplinary rule 9-102{A){1) & (2) provides: '

l‘l‘DR 9-102—Preserving Identity of Funds and Property of a
Client.
{AY All funds of clients paid to a lawyer or law fion, other than
advances for costs and expenses, shall be deposited in one or move
identifiable bank accounts maintained in the state in which the law office
is sitwaeed and no funds bclonfgi.ng to the lawyer or law firm shall be
deposited therein excepr as follows: )

1) Funds reasonably sufficient to pay bank charges may be depo-
sited therein.

(2} Funds befonging in part to 2 dient and in part presendy or
potentially 1o the lawyer or law firm must be deposited therein, but
the portion bcloné\ing o the [awyer or law firm may be withdrawn
when due unless the right of the lawyer o law firm to receive it is
disputed by the client, in which event the disputed porton shall not
be withdrawn unil the dispute is finally resolved.” (emphasis added)

The disciplinary rule simply provides for deposit of a client’s fnds in “one or more
identifiable bank accounts maintained in the state in which the law office is situated.”
Since the rule does not specify the precise narure of the bank account there would be
no tmpropriety in depdsiting a client's funds in an ingerest bearing account.

QUBSTION:

If the answer to the preceding question is in the affirmative, what may ethically be
done, under the Code of Professional Responsibility, with the intcrest so generared by
the trust funds deposited in such an accounc?

A_NSW'ER:

Since the money in the bank account is the property of the client, it follows that the
interest is also the property of the client and the attorney must “promptly pay over
money coliected by him for his client” including both principal and interest when the
same is due.

Drisciplinary Rule DR ¢-102(B)(4) provides:
“A lawyer shall: ) . .
{4} Not missppropriate the funds of his clien, ither by [ailing
promprly to pay over money collected by him for his client ar by

aipropr:ann to his own use funds entrusted to his keeping.” (em-
phasis adde

DISCUSSION:

Disciplinary Rule 9-102{A} does not specify tha the interest earned on the funds in
the client’s trust account belong ta the client, Commentators have criticized this
omission, notng that it might allow aormeys to misappropriate such interest. See
Atzorney Misapproprinsion of Client’s Funds: A Study in Professional Responsibility, 10 U,
Mich. J. L. Ref. 415 (1577). At least one cours has implied that when the co‘ndfm of
aromneys who have been entrusted with funds is being examined, misappropriation or
depdvation of interest should be considered. Greenbaum v, Seate Bar, 15 Cal, 3d 893, 126
Cal. Rprr. 78s.
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