ETHICS OPINION
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UESTION:

"By this letter, our firm requests a written opinion from the Alabama
State Bar through {ts general counsel concerning the following question of
conflict of interest in the context of corporate representation under the
following facts:

Hay a lawyer represent a wholly owned subsidiary of a publicly traded
parent company and then imstitute separate litigation agalnst the parent
company. For purposes of this question, the parent company and the wholly
ovned subsidiary are separate corporate entities. Further, what other facts
or circumstances, 1If found to exist, would create a conflict of interest
assuming that the separate corporate ldentities of these two corporate
entities would normally, in and of itself, eliminate a conflict of interest
under the general rule provided in Rule 1.7 of the Alabama Rules of
Professional Conduct.

Our f£irm would appreciate your written opinilon In this regard and is
awalting that written opinfon before making its decislon to undertake
representation of a prospective client in an action against the parent or
holding company referred to above which 1s a separate corporate entity from
the firm's existing corporate cllent. Please let me know if any additional
information would be of assistance or necessary 1n order for your office to
provide its written opinion in this regard."

ANSWER:

You may represent a wholly owned subsidiary of a publicly traded
corporation while, at the same time, instituting litigation against the
parent company 1f the subsidiary and patrent ave separate corperate
entities. You may represent both entities in unrelated litigation I1f both
entities have separate corporate ldentities, there is no risk that
confidential information will be misused, and your representation of the
subsidiary is not limited by your litigation invelving the parent.
DISCUSSION:

Rule 1.13 of the Alabama Rules of Professional Conduct recognizes that
an organizational client is a legal entity and thus, the entity is the
elient as opposed to its officers, directors, employees, shareholders, or

other constituents. Consequently, the parent corporation, even when it owns

1007 of the stock of the subsidiary, is still a shareholder and constituent
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of the subsidiary. See California State Bar Ethics Opinion 1989-113
(7/6/90).

The Disciplinary Commission of the Aiabama State Bar reached a similar
conclusion in_R0~90-96 (incorporated and made a part ofitﬁis opinion) when’
itrhelg that a law firm may reﬁresent a plainfiff iﬁ a-sﬁit againsc';ﬁ '
insurance company that ié a subsidiary of a large corporation, even though
the firm represented- other subsidiaries of the corporation in unrelated
litigation, 1f each subéidiary has its own corporate identity and there is
no risk that the firm will misuse confidential information,

- From a practical standpoint, the entity theory has more validity when

applied to large publicly held corporaticns. Professor Wolfram addressed

this point in his Hornbook on Modernm Legal Ethlcs, as follows:

"The position of the Code and the Model Rules,
that the lawyer represents only the corporate
entity, makes sense primarily in the setting

of large, publicly held corporations., As cor-
porate stock ownership Is concentrated in fewer
and fewer hands, the distinction between cor-
porate entity and shareholders begins to blux,

In the case of a sole-owner corperation, they

may merge. Oftem a lawyer for such a partnership
corporation will provide personal legal services.
for corporate principals interchangeably with ser-
vices to the corporate entity. In recognition of
that common reality, ome court has held that for
conflict of interest purposes, a small and closely
held corporation and its shiareholders are to be
treated as virtually identical and inseparable.
Wolfram, Modern Legal Ethics, West Publishing
(1986) p.422, clting In re Brownstein 602 P.2d
655, 656-657.

Thus, a lawyer may represent a client in an action agalnst a
corporation that is a wholly owned subsidiary of an exlsting corporate
client so long as the-parent corporation 1s not the alter ego of the
subsidiary. See also MarylandiState Bar Ethiecs Opinion 87-19,
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QUESTION:

"The purpose of this letter 1z to request an opinion from the Alabama
Stzte Bar concerning whether our firm has a conflict of interest in
representing the plaintiff im a lawsuit against§ Insurance Company.

bl Insurance Company 1g 2 wholly owned subsidiary of §
Our les never represented ERsCEtl Insurance Company in any 0 ;
1itigation, However, our firmin past has Tepresented the local
Hospitals in worker's compensation litigation. This representation was
through the wgrker's compensation insurance carrier. The

R Hospitals are ovned and operated by a

& Pedical Corporation, vhich is also a wholly owne
9c. Our firm no longer represents the local !
ker's compensation litigation end has no pend

o Inc.

‘Hospitals in thelr Wwor

Several years ago our firm represented the parent con
csuits arising out of fnjuries to fyo purees at i
B  The theory asserted against (g8 3 Inc., in those cases was
, Inc,, exercised such extensive control over the operation of
hospitals that it was liable for the negligence of the fellow
employees at the hospital which allegedly caused the injurles to the two
nurses. This litigation vas also cbtained through The TEEENEEED' employer's
lisbilicy pold In connection wit 2t litigation, I did travel to the
home office of} 3, Inc., in B508 Kentucky, and meet
representatives o B, Inc., concerning the involvement of |
in the operation of ospjtals. The only information
to in this representation of § Inc., was the relationship between the

hospitals. 1 was mot pr
r the pature of the relationship betwveen|GH

¥, Inc. '

about t{uvolves a suit against

The current litigation which I am writing
nefits owed to the plaintiff

? Insurance Company for failure to ppy
e . insurance policy dgsued to him, by Insurance Company. It
has nothing whatsoever to do with the local hospitals. In fact, the
treatment in question was mot even rendered at & WEESP hospital, but was
rendered at University Bospital in B SEEER. NAERP, Inc., was named 85 a
party defendant in the complaint because I did not know whether S EE
Insurance Cogpany was a §e te corporation, I have been sdvi S0 BY
counsel for SEEmed that w Insurance Compeny is in fact a separate
corporation, ahg 1 have adv sed HENEEW' s counsel that once my _
answered concerning this issue, 1 will disuiss NS

interrogatories are
I am not making any contention in this case that '

a5 a defendant.
¥ Inc., should have any 1iability if 1o fact BREEEY Insurance Company
issued the insurance policy involved,

' 1
is a separate, viable entity and it
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ANSWER:

Pursusnt to Rule 1.9 of the Rules of Professional Conduct a lawyer is

prohibited from representing another person im the same or a 3ubstantiaily

.related matter in vhich that person's interests are materially adverse to

the dinterests of a former client, unless the former client has consented

1
after consultation. This Rule goes on further to ‘prohibit the use of
information relating to the prior representation to the disadvantage of the

former client. Thus, in substance, Rule 1.9 continues the prior practice of

"disallowing representation adverse to a former client when the

— “Tepresentation is substantially related to the former representation and

when the use or misuse of confidential information is involved. On the
facts presented for our reviev we do not see an opportunity for use or

misuse of confidential information. While there is undoubtedly & "family"

Hospital

B Incurance Company, Ko Inc. .}

relationship amony

B and other business concexns operating under the Inc,

s
umbrella", the relationship among these enterprises does not seem to be so
close &s to require us, for purposes of this opinion, to consider ther all a

part of the same entity. Each of these corporate structures has its own

identity. Indeed, even If these companies were 211 omne and the same and to

be considered a single entity, the mere fact that your firm had previously

represented § , Inc, would not necessarily preclude subsequent

, Inc. Once again the standards of

representatirn adverse t
substantial relationship and use or misuse of confidential information would
apply.

Accordingly, 1t is our opinion that, on these facts, it would be
;ermissible for‘your.firm to represent the plalintiff in a lawsult against

|
Insurance Company. Your previous representation of

@ Medical Corporation and/or'§ Inc. would not, and does not, in

our view preclude the current represent described in your request.
i
The Comment to Rule 1.9 iz both illuminating and informative in regard

to the present fact situation. The Comment provides, for example that "When .
a lavyer has been directly involved in 8 specific transaction, subsequent
representation of other clients with materially adverse interests clearly 1s
prohibited. On the other hand, & lawyer who recurrently handled » type of

L
protlew for a former client is not precluded from later vepresenting another

2
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client in & wholly distinct problem of that type even though the subsequent
representation involves 2 position adverse to the prior client."”

The Rule further states, in the Comment, thst "Information acquired by
the lawyer in the course of repr:sentih;_a client may not subsequently be
used by the lavyer to the diaédvantagi of the glient. iHow;ver. the fact
that a lewyetr has once served a client does wot preclude the lnwféf from
using generally known Information about that client when later representing
snother client.”

In summary, and on these facts, 1s our opinion that the proposed

‘_Nfepresentation is ethically permissible.
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