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QUESTION:

"The purpose of this letter is to request the Alabama State Bar to
advise that the law firm of D4k seemtn, il < Y may, consistent
with the Alabama Rules of Professional Conduct (the 'Rules'), compensate a
non-lawyer for very valuable scrvices rendered to BAMEENNR, MEED, WS &
W@ in connection with Its representation of certain plaintiffs in
litigation that has been conducted in Delaware involving Shell 011 Company,
We believe that such payment would not vielate any of the Rules. The facts
glving rise te thils request are as follows:

In Mavch, 1985, UM SOEE. o partncr in BAEEEP, \qED. WS &
Ve ("SHEB '), filled an cbiection pro se te a proposed settlement of a
stockholder ¢class action pending in the Chancery Court of the State of
Delaware involving certain stockholders of Shell 011 Cowmpany, as plaintiffs,
and Shell 041 Company ('Shell'), Royal Dutch Petroleum Corporation ('Royal
Dutch') and related Shell companies, as defendants. This class action
{('Jem Action') arose out of a tonder offer made by Royal Dutch in
February, 1984 for the stock of Shell. Upen approval of a settlement of the
Je Action by the Delaware Chancery Court, Selfe appealed the settlement
pro se to the Delaware Supreme Court in May, 1985. S4B briefed and
argucd the case on appeal., In December, 1985, the Delaware Supreme Court
approved the scttlement.

On June 7, 1985, a wholly owned subsidiary of Royal Dutch was merged
into Shell in a merpger in which the public stockholders of Shell were cashed
out at $58.00 per share, Sef, as a stockholder of Shell, perfected his
right to an appraisal arising out of this wmerger, and in July, 1985 filed a
petition pro se in the Delawave Chancery Court secking appraisal of the
common stock of Shell. Tn October, 1985, S« amended his petition Iin the
appralsal action to add allegations of unfalr dealing with respect to a cash
dividend declaved by Shell in May, 1985 and unfalr dealing in the merger of
Royal Dutch and Shell,

As a result of SHl's appeal of the settlement of the JWillik Action,
Jme oWl of Washington, D.C., ('McHEj¥’'). approached Seim in May.
1985. At that time, McOUEEM®, who 1s not a lawyer, was Executive Divector of
the Shell Sharcholder's Committee ('Comwmittee'), a non-profit Delaware
corporation crganized in L1984 by certain Shell stockholders (at the
instigation of McUiie). During 1984, McWiik, as Executive Director of the
Committee, urged Shell stockholders tc reject the tender offer made by Royal
Dutch in February, 1984 and to seek an appraisal. McHllly spent all of his
business time as Exccutive Director of the Committee during 1984 trying to
persuade Shell steckholders to reject the Royal Dutch tender offer. His
principal argument was that the Shell stockhelder had a viable altermative
to the tender offer, 1.e., te seek an appraisal of thelr Shell stock 1f
Royal Dutch suceeeded In cashing cut che public stockholders of Shell,

In a letter dated April, 1985 distributed by the Committee under the
signature of Mcld to all Shell stockholders, McAENSg urged all the Shell
stockholders to scek an appraisal when the merger of Shell and Royal Dutch
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took place, That same latter urged Shell stockholders to become members of
the Committee,

In September of 1985, the Committee employed a Wilmington, Delaware
lawycr, CANMNED™ ‘'wiill ('Fall'). ond his firm, SN, VEIIEREENe &
Fag, to file a petition in the Delaware Chancery Court seeking an
appraisal on behall of cervtaln offfcers of the Committee who were Shell
stockholders. Thercafter, SN kepr T {nformed about SHlle's
appraisal petition.

In December, 1985, Sl propared 2 class action complaint on hehalf of
Shell stockhelders to be filed in the Delaware Chancery Court allegilug that
Royal Dutch had breached {ts fiduciary dutles to the public stockholders of
Shell by causing the merger of Royal Dutch and Shell to occur on June 7,
1985 with the result that such stockholders lost a cash divided of 50¢ per
share, which had been declaved by the Board of Directors of Shell om May 30,
19085 with a record date later than June 7, 1985, Mc@mp introduced Soflllls
to n lawyer nomed TR, SHER with the low Eirm of Dl , SEE [
il vith o view to wmploying chat firm oy Delaware counsel in the
action against Royal Dutch arvising out of che dividend. TIn addition, in
late 1985, several members ol the Commlttee enpaged the law [irwm of Solfillly
Cofli. 1..1..P., Houston, Texas to represent them in the apprailsal actiou.

In January, 1986, Mc’ recomnended to several Shell stockholders
that they contact Soifld with a view to engaging Selfe to file the dividend
action on behalf of such $hell stockholders, The Shell stockholders
included Rugpmih SAEPD ('Sl ') . SemEREEN. Yorch Carolina, Vg I’-
S issouri, and @GS VAR, New York, New York. These
stockholders became named plaintiffs in the class action filed by H'

& w- and Dl MNOEED ¢ CMEEENNy in Tcbruary, 1986 agalnst
Royal Dutch (the 'S Action'}, Other Shell stockholders, at Mcigiiigy's
recommendation, became clicnts of Ny <yl GEED & "W in the

appralsal case,

During Februavy, March and April, 1986, there were varlous discussions
among, the four law firms invelved in the Shell appralsal case and im the
S# class actlon. These four law firms were Degiiiimen, @ & VR ;
Dmuunil . e, L@EEED SrAllh of WM Dclavare and Svmess
COl», 1L.L.7. of (pEuwawy, Teoxas,

In March or April of 1986, McHlli strongly rccommended to Sefiffie that
Kege VB, Vice President and an oll and gas analyst with Doghiiigese. iiee
& Jomml;, Tnc. in I, Ncw York, be employed in the appraisal action
and the SHEEP Action to testify as to the value of the common stock of Shell
on the date of the Royal Dutch and Shell merger. During 1984 and 1985,
Mcll® had devoted a great deal of time and effort on his own and working
with Xgik “l® to determine the most effective way to establish the value
of Shell in an appralsal proceeding., He developed a relatlfonship with Kellfl
WP during this time which was valuable. e gave S4ll the benefit of his
views on appraisal valuation and recommended that the value of Shell's oll
and pas resevrves be determined independently of Shell's publicly disclosed
data.

In April, 1986, representatives of the four law flrms wet in -
Philadelphia to discuss coordination of the appralsal actilon and the s4p
Action. At that meetlnp, Lt wan deelded that the four law [lrms would
handle the twe cases jointly and would share in the work and the fees
equally in both cases. it was also decided to accept MCUNER's
recomnendation and meet with Kaiilh Wl to consider cnploying him as an
expert witness,

About June 10 or 11, 1986, SRk contacted Ky Vel to set up an
appointment with him in New York., HMc{@iiw had previously recommended to
Vel thac he meet with the attorneys. On June 17, 1986, representatives of
the four law firms met with Xgils Y@@l to discuss cngaging My, Yesll® to
testlfy as an expert witness with respect to the value of the commen stock
of Shell in the apprailsal cese and the SqEf Action. As a vesult of that
conference with Mr. Welll, the four law firms engaged Mr, W‘ to testify
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as an expert witness. Mcllii's relationship with K@i Wellh vas very
helpful in securing the scrviccs of Mr, Wl for the cases,

The appraisal casg and the SH® Action were subsequently tried in
the Delaware Chancery Court, .Jppcmled to the Delaware Supreme Court by the
defendants and in each case the decisisn of the Chancery Court was affirmed
on appeal. The cases were concluded in 1992, and the Delaware Chancery
Court awarded fees to the atterneys In both the appraisal case and the
Sl Action. In 1992, Mc Ml attempted to recover from the common funds
In the appralsal case and the SR Action fees for his services in
organizing and dirccting the activities of the Commlttee in 1984 and 1985,
but the Chancery Court denicd Mc¥jll’s petition on the grounds that his
services were rendered prior to the beplaning of the litigation. Mol
has stated that the net compennatlon pald him for hils work with the
Committee fn 1984 and 1985 was $23,000,

Mcillll believes that he should be compensated for his work whileh
rasulted in approximately one million shares of common stock of Shell being
Ineluded in the appralsal procecding snd for his services in providing
advice and assistance on appraisal valuatien and in finding and helping to
pecure Kegg Wal® 5u an expert witness 1o both cases, In our opinion, the
appraisal case was made feasible for the plaintiffs because the holders of
approximately one million shares of common stock of Shell sought appralsal
of their shares, and the pendency of the appraisal case in turn made the
Sugl Action more feastble, Mr. Wgl#'s testimony in both eases was crucial
to obtaining the favorable result in both cases. TIn particular, Mr. I g
discoverad that Shell had omitted approximately $1 billien of proven oll and
gas reserves (vom 1ts published flnaneial reports., Weilther, Dume, Soliiiille &
Co., who was engaged by the plaintiff in the Jamile Action, nor Mogmees,
Semimh ¢ Co., who testified for Shell in the appraisal SAfR & Juild
Actions, discovered the omission.

, ANEEED, ok & WM considers that McUlig's advice to it to
employ Mr. Wesl as an expert witness, hls assistance in securiog Mr. Vel 's
services and his advice on appraisal were extremely valuable to both casesd,
and Mr. Wagli*'s testimony was cruelal to the successful result in both
cases. ‘The aggregate vecoverles in beoth cases exceeded $150 million and the
appregate attorneys fces were $16 willion, a portion of which was reecelved
by . S W ¢ V. In view of this, (NN, duee. R
W is prepaved and wants to pay Mr. Mol $100,000 so lonp as such a
payment 1g permlssible under the Rules, We believe that such a payment to
MM can be analogized to a payment for the testimony of an expert
witness or other non-lawyer services rendered to lawyers in the preparation
and trial of a case. In this regard, it should be notfced that Mciililly's
assistance in securing Mr. Wl ss an expert witness took place at a point
in time after both the appraisal case and the SHM casc had been filed in
the Delaware Chancery Court,

Gamany. G GRS ¢ S did oot have any agreement with Mooy to

pay him for his services to the Conmittee or for his assistance Iin engaging
Mr. Vil#. Nevertheless, Mc- rendered a valuable service, and B
e . V@R is willing to pay him some fee for thesc services.
Accordingly, DeyumiiiiiwEEERL : @R hcreby respectfully requests the
DMseiplinary Committec of the Center for Professiomal Responsibility to .
render its advice as to vhether BTN - VW cousistent
with the Rules, ilncluding, without Ilimfctation, Rule 7.2 thereof, may pay
Mcq@p the sum of $100,000 under the clrcumstances deseribed in this
letter,"

* kK
ANSWER:
Rule 5.4 of the Rules of Professional Conduct of the Alabama State Bar

prohibits a lawyer [rom .sp"litting a lepal fee with a non-lawyer, however, you
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may pay a nou-lawyer for services rendered to the lawyer. You may not undev
any clrcumstances compensate, from any source, a non-lawyer for soliciting
or referving clientsjﬁo the lawyer., Consequently, it is the view of Lhe
Disciplinary Commission that no rule of professlonal conduct is vielated if
you compensate Mr., Mclll for zdvice and assistance in obtaining a qualified
appralsal expert and other services performed during the course of the
litigation, You may unot, however, compensate Mr. Mcllllp for recommending
that several Shell stockhelders contact your firm with a view to engaging
your firm.
NISCUSSTION®

Rule 5,4 of the Rules of P?ofessional Conduct and its predecessor,
Disciplinary Rule 3-102(A} of the Code of Professional Responsibility,
broadly prohibit a lawyer or law firm from sharing fees with a non-lawyer.
The Comment to Rule 5.4 states that:

"I'he provislions of this Rule express traditienal K
limitacions on sharing fees. These limitations

are to protect the lawyer's professional inde-

pendence of judgment."

The American Bar Associaticn Committee on Ethics and Professional
Respongibllity, in Informal Opinfon B6-1519, April 19, 1986, stated that:

"The rationale For this long-standing general
prohibition against the sharing of fees be-
tween lawyers and non-lawyers la that the

public interest is best served by assuring

that clients are represented by lawyers who,

as members of 4 regulated profession, are am

arm of and subject to the courts, are committed
to court-approved standards of cthiles and pro-
fesslonal conduct, are not subject to conflicting
tnterests or divided loyalties and are protected
against possible control by others In the exer-
cise of their professional judgment." {Infoxmal
Opinion 86-151%9, p.3)

Put more simply, the rule prohibits "the possibility of contrel by the

lay person, interested in his own profit, rather than the elient's fate

" Gassman v. State Bar of California, 553 P.2d Il47, 1151 (Cal.

IR

1976). Another purpose is tc discourage laypersons from engaging in the
unauthorized practice of law. The rule also clearly prevents a lawyer from
agreeiug to pay a nen-lawyer for vefprring ¢lients to the lawyer. In

Florida State Bar v. Sagrﬁﬁs, 388 S50.2d 1040 (Fla, 1980), & lawyer was

i
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disciplined for violating Rule 5.4 when he agreed to compensate a
chiropractor for medical malprﬁctice cases referved to him,
£,

ABA Informal Opinion B6-151% also points out that:
While a lawyer may employ a non-~lawyer to
rrovide services, payment for such services
may not be based on a percentage of the law-
yer's fee in the matter with respect to which
the non-lawyer's services are rendered. Pay-
ment on the basis of a percentage of the law-
yer's fee has long been considered a sharing of
faes In violatlon of the applicable rules. See
Formal Opinion 48 (1931)." {supra at page 2)

Applying the above prineiples, it clearly appears that the problems at
which the rule is aimed, i,e., bto prevent a non—lawyer from controlling the
lawyer in a way detrimental to the interast of the lawyer's client and the
prevention of the unasuthorized practifce of law, arc not here present.
Comsequently, it is the view of the Cowmmisslon that Mr. Mc~ may be
compensated for services rendered during and before the aboveudescribedh
litigation. The Commission alsoc notes that Mr. McWlll$ in January of 1984,
recommended to several Shell shareholders that they contact the law firm
with a view to engaging the firm, Care should be exerclsed to insure that -

no part of the compensation provided to Mr. McUWllJill can in any way be

attributed to these recommendations,

RWN/vE
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