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it has been my honor to serve as the
143rd president of the alabama state bar
representing our 18,000+ members. i was
fortunate to have the opportunity to travel
throughout alabama meeting and getting
to know many fine alabama lawyers. my
favorite part of the job has been meeting
all of you, the lawyers of alabama. i have
made many new friends and these friend-
ships are very special to me.

as i noted in my may column, there
are countless exceptional, talented and
professional alabama lawyers giving
service to their clients, the community,
our profession and the state bar. in addi-
tion, most of them regularly provide pro
bono service to clients who are in need.
There are few professions where you
can make a difference in the lives of
everyday people, truly living up to the

alabama state bar motto, “Lawyers 
render service.”

We are very fortunate to belong to a
strong and respected bar, but we can al-
ways make it better. i encourage you to
get involved. The alabama state bar
needs you and the door is always open
for you to get involved. Join a committee
or task force. consider running for bar
commissioner or president. You will get
more out of your involvement than you
could ever imagine. and, your involve-
ment will make our bar a better bar.

my main goal has been to improve the
way the state bar communicates with, and
provides service to, its members. This is
best done by interacting with individual
members and hearing what you say about
how the state bar can remain relevant to
you in your professional lives.

P r e s i d e N T ’ s  P a g e

Sam Irby
samirby@irbyandheard.com

(251) 929-2225

a Year of Listening and Learning

Enjoying the Mobile Bar Association’s 150th Anniversary celebration are MBA Execu-
tive Director Ann Sirmon, U.S. District Court Clerk Chuck Diard, ASB President Sam
Irby, U.S. District Court Judge Jeff Beaverstock, Suntrease Williams-Maynard, MBA
President Mark Newell, Father Dan Goode, former U.S. Attorney General Jeff Sessions,
and U.S. Circuit Judge William Pryor. (Photo by Chad Riley Photography, Mobile)



along with other state bar leaders and staff members, we
have traveled to numerous towns and cities throughout ala-
bama giving “state of the bar” presentations. i have spoken to
many groups–marking the opening of the alabama supreme
court, welcoming newly-licensed lawyers, celebrating the
mobile bar association’s 150th anniversary, visiting with many
local bar associations and more. We also went out into the
local communities and met with lawyers and judges in their
offices, seeking their perspective about the state bar. every-
one was very gracious and receptive to our visits. it is impor-
tant for the state bar to listen to the concerns of our members.

many thanks
This has been the greatest professional experience of my

life, and i have many people to thank.
Thank you to all of the state bar members who have served

on committees and task forces. There are numerous  commit-
tees and task forces doing the work of your state bar, work
which cannot happen without all of the many individuals who
are willing to give of their time and take on leadership roles.

Thank you to the members of the executive council: Vice
President Taze shepard (huntsville), Jana russell garner
(selma), Judge monet gaines (montgomery), Tom Perry 
(demopolis), Fred helmsing (mobile), rachel miller (mont-
gomery), past President augusta dowd (birmingham) and
President-elect christy crow (Union springs). They have de-
voted many hours to the state bar and are true leaders.

Thank you to our very special bar staff
who are always available to assist state
bar leaders and members. We have the
best bar staff in the country. Thank you to
general counsel roman shaul, and
everyone in his office. They have pro-
vided the state bar with sound guidance
and legal advice. Thanks also to executive
director Phillip mccallum and to director
of Personnel and operations diane Locke
for their invaluable support. everyone on
the state bar staff has been very courte-
ous and supportive throughout my presi-
dency. i have really enjoyed working with
and getting to know each of them.

most of all, though, i thank the mem-
bers of the alabama state bar who so
willingly listened to what i had to say.

Thank you for giving me the opportu-
nity to serve.

congratulations to incoming Presi-
dent christy crow and to President-
elect bob methvin. We are very lucky to
have them as the leaders of the ala-
bama state bar. i wish them the best.

Thanks to mobile lawyer mary margaret bailey of Frazer
greene for her assistance in preparing this article.                  s
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Too often we take people’s great work
for granted and simply forget to say
anything. i naturally expect the alabama
state bar staff, or should i say our “bar
family,” to do an excellent job, but they
never cease to amaze me with their
dedication and commitment to our or-
ganization. The pride they take in their
work is inspiring and their positive atti-
tude is infectious. our staff of 38 serves
more than 18,000 lawyers!

many of our key staff members were
integral to Keith Norman’s incredible 23-
year stewardship to the bar and some
even go back the tenure of reggie ham-
ner. These remarkable individuals are
now, and have been, the backbone of

our state bar and i frequently find my-
self relying upon their wisdom.

since i arrived two years ago as the
newly-named executive director, we
have lost more than 100 years of institu-
tional knowledge through retirement in
several key positions. Yet we continue to
learn, adapt and thrive. our future suc-
cess is vitally dependent upon the conti-
nuity brought by our long-term staff.
Not only do they continue to do their
jobs and more, it has been awesome to
watch as they have embraced, trained
and mentored some of the new faces
who have come on board to ensure their
philosophy of service to the legal profes-
sion will continue without abatement.

e x e c U T i V e  d i r e c T o r ’ s  r e P o r T

The best bar staff in america

Phillip W. McCallum
phillip.mccallum@alabar.org

Katherine Church, Diane Locke, Margaret Murphy and Bonnie
Mainor have a combined total of almost 130 years of service, all
having worked for the three most recent executive directors.
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our bar family always finds a way to
get it done, and done well. Thank you!

i am pleased to announce that Justin
aday has agreed to serve as assistant
executive director in addition to his
current responsibilities. Justin has
served as the director of admissions
for the state bar since 2014 and has
done an excellent job in ensuring and
maintaining the integrity of the ad-
mission and licensing process.

it remains an honor and privilege to
work with so many wonderful people–
the best bar staff in the nation!           s

ASB executive directors, past and present: Judge John Scott, Keith Norman, Reggie
Hamner and Phillip McCallum (Photo by Dolan Trout)

This year marks the fifth annual “AJ’s Fish Fry” at the state bar. Past President Anthony “AJ” and Cassandra Joseph (front row, center) prepare fried catfish and
all the trimmings for the staff and guests. It’s always a fun time!

Showing that they have a fun side, some of the staff of the Office of General Counsel dressed as characters
from “The Wizard of Oz” for last year’s Halloween Party.

Newly-named Assistant Executive Director
Justin Aday with wife Alexis, daughter Taylor
and son Ellis at the Alabama National Fair
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greg hawley, our former editor, used
to tell me that the goal of The Alabama
Lawyer is for lawyers to teach lawyers.
succinct, simple, clear–i like it. all of us
lawyers want to be smarter and better
informed, and we try to make that hap-
pen with every Alabama Lawyer that
comes down the pike. and if we are
lucky, we will be entertained while we
are being enlightened.

This edition’s theme is technology,
and two of our board members, Lloyd
gathings and Kira Fonteneau, were in
charge of finding authors and gathering
articles. They did a terrific job.

Lloyd gathings starts us off with a
practical, hands-on perspective on how a
small law practice–even a solo practi-
tioner–can compete with the technology

of the big firms, and how they can do
that on a budget.

ever thought about digital smoking
guns? mike Vercher and Paul Zimmer-
man of christian & small have, and they
scare us (me, anyway) by telling us a fic-
tional story (that could really happen) to
demonstrate just how open all of us are
being tracked by the technology that
surrounds us–both voluntarily and also
some of which we might not even be
aware. do you have any idea how many
different devices record things about
you every day? i’m not sure i actually
wanted to know. could someone send
this to stephen King?

bernard Nomberg of birmingham
warns us that our clients can destroy
their own cases by their unwise use of

e d i T o r ’ s  c o r N e r

Anyone who isn’t embarrassed of
who they were last year 

probably isn’t learning enough.
–alain de botton

W. Gregory Ward
wgward@mindspring.com
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social media. and he tells us what do
to about it.

albert copeland of christian & small
writes about operation cryptosweep
and explains to us how the alabama
securities commission takes care of us.

chris glenos and cathy moore of
bradley, arant ask “What’s in a Name,”
and then explain alabama’s new (and
often misunderstood) Uniform Void-
able Transactions act. They tie to-
gether Justinian, st. augustine, the
King of Kent, Queen elizabeth–and the
alabama Legislature. Not everyone
could pull that off.

do you think the internet is fast
now? bill Lawrence and matt barnes of
burr & Forman tell us all about the
move to 5g, which, they explain, can
make the internet up to 100 times
faster than what we have now–and
what alabama and its municipalities
can do to help move along this im-
provement. They also demonstrate the
international struggle to see which
country dominates 5g, and they let us

know just how much rides on the out-
come of that battle. This is an article
that everyone who represents any city
or county should read, as should every
member of our legislature. Feel free to
send it around.

one of the things we enjoy the most
is keeping everyone up on what is
going on around the state. This month
we have three articles that celebrate
birthdays. david bagwell’s writing and
ann sirmon’s photographs combine to
tell the story of the 150th anniversary
of the mobile bar association. Not only
did david and ann do good work, but
they are two of the most delightful
people i’ve had the opportunity with
whom to work. The state bar’s Leader-
ship Forum turns 15 this year, as does
Legal services alabama, and you can
read all about them, too.

Take a look at the article about the
newest admittees to the alabama
Lawyers hall of Fame. all of them are
impressive, and two of them impacted
me directly.

robert a. huffaker was my first editor
at The Alabama Lawyer. No one knew
better how to bring along a young
writer. his intellect was eclipsed by his
humility, and he was always a pleasure
to work with. We did ourselves proud
inducting him. i’m fortunate to have
known and worked with him.

george Peach Taylor taught me
criminal law when i was in law school.
When i began practicing law, young
lawyers had no choice but to take
criminal appointments, and i owe
much of the meager help i was able to
give to having sat under his tutelage.
his son, david, was in my law school
class and i always thought a lot of him.
alabama can be rightly proud of Pro-
fessor Taylor.

so, enjoy the articles. email me at
wgward@mindspring.com if you have
questions, or comments, or want to
write. We are always looking for our
next group of excellent writers. s
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which is located at our state judicial
building. The idea for a hall of fame first
appeared in 2000, when montgomery
attorney Terry brown wrote alabama
state bar President sam rumore with a
proposal that the former supreme court
building, adjacent to the alabama state
bar building and vacant at that time,
should be turned into a museum me-
morializing the many great lawyers in
the history of this state.

The implementation of the idea of an
alabama Lawyers hall of Fame originated
during the term of state bar President

Fred gray. he appointed a task force to
study the concept, set up guidelines
and then provide a recommendation to
the board of bar commissioners. The
committee report was approved in 2003
and the first induction took place for the
year 2004.

a 12-member selection committee,
consisting of the immediate past presi-
dent of the alabama state bar, a member
appointed by the chief justice, one mem-
ber appointed by each of the three presid-
ing federal district court judges of
alabama, four members appointed by the
board of bar commissioners, the director
of the alabama department of archives
and history, the chair of the alabama
bench and bar historical society and the
executive secretary of the alabama state
bar, meets annually to consider the nomi-
nees and to make selections for induction.

may is traditionally the month 
when new members are inducted into

the alabama Lawyers hall of Fame

As always, a large crowd attended the Alabama Lawyers Hall of Fame ceremony held at
the Heflin-Torbert Judicial Building.

A L A B A M A  L A W Y E R S

Hall of Fame
Photos by Fouts Commercial Photography
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Accepting the plaque for the Clemens family is Sam King (cen-
ter), with Archives and History Director Steve Murray and
ASB President Irby. King is Jeremiah Clemens’s great-great-
great-grandson.

Carl Elliott, III accepts the plaque for the Elliott family from
ASB President Irby and Hall of Fame Selection Committee
member Wendy Brooks Crew. 

inductees to the alabama Lawyers
hall of Fame must have had a distin-
guished career in the law. This could be
demonstrated through many different
forms of achievement, leadership, serv-
ice, mentorship, political courage or pro-
fessional success. each inductee must
have been deceased at least two years at
the time of their selection. also, for each
year, at least one of the inductees must

have been deceased a minimum of 100
years in order to give due recognition to
historic figures, as well as the more re-
cent lawyers of the state.

The selection committee actively so-
licits suggestions from members of the
bar and the general public for the nomi-
nation of inductees. Nominations are
needed of historic figures as well as
present-day lawyers for consideration.

great lawyers cannot be chosen if they
have not been nominated. Nominations
can be made throughout the year by
downloading the nomination form at
www.alabar.org and submitting the re-
quested information. Plaques commem-
orating the inductees are located in the
lower rotunda of the judicial building
and profiles of all inductees are found
on the state bar’s website.                        s
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The Robert Huffaker family–Accepting the plaque were Kitty
Huffaker (second from left) and Austin Huffaker (second from
right, back row).

Hall of Fame Selection Committee Chair Sam Rumore and
President Sam Irby with James Baggett, Birmingham Public
Library archivist, who accepted the plaque for the Sims family.
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2017
Bibb Allen (1921-2007)

Mahala Ashley Dickerson (1912-2007)
John Cooper Godbold (1920-2009)

Alto Velo Lee, III (1915-1987)
Charles Tait (1768-1835)

2016
William B. Bankhead (1874 -1940)

Lister Hill (1894 -1984)
John Thomas King (1923-2007)

J. Russell McElroy (1901-1994)
George Washington Stone (1811-1894)

2015
Abe Berkowitz (1907 -1985)

Reuben Chapman (1799 -1882)
Martin Leigh Harrison (1907 -1997)

Holland McTyeire Smith (1882 -1967)
Frank Edward Spain (1891-1986)

2014
Walter Lawrence Bragg (1835 -1891) 

George Washington Lovejoy (1859 -1933) 
Albert Leon Patterson (1894 -1954) 

Sam C. Pointer, Jr. (1934 -2008)
Henry Bascom Steagall (1873 -1943)

2013
Marion Augustus Baldwin (1813 -1865) 

T. Massey Bedsole (1917-2011) 

William Dowdell Denson (1913 -1998) 
Maud McLure Kelly (1887-1973) 

Seybourn Harris Lynne (1907-2000)

2012
John A. Caddell (1910 -2006)

William Logan Martin, Jr. (1883 -1959) 
Edwin Cary Page, Jr. (1906 -1999) 

William James Samford (1844 -1901) 
David J. Vann (1928 -2000)

2011
Roderick Beddow, Sr. (1889-1978) 

John McKinley (1780 -1852)
Nina Miglionico (1913 -2009)

Charles Morgan, Jr. (1930-2009)
William D. Scruggs, Jr. (1943 -2001)

2010
Edgar Thomas Albritton (1857-1925)

Henry Hitchcock (1792-1839)
James E. Horton (1878 -1973)

Lawrence Drew Redden (1922 -2007)
Harry Seale (1895 -1989)

2009
Francis Hutcheson Hare, Sr. (1904 -1983) 

James G. Birney (1792 -1857)
Michael A. Figures (1947-1996) 

Clement C. Clay (1789 -1866) 
Samuel W. Pipes, III (1916 -1982)

2008
John B. Scott (1906 -1978) 

Vernon Z. Crawford (1919 -1985)
Edward M. Friend, Jr. (1912 -1995) 

Elisha Wolsey Peck (1799 -1888)

2007
John Archibald Campbell (1811-1889) 

Howell T. Heflin (1921-2005)
Thomas Goode Jones (1844 -1914) 
Patrick W. Richardson (1925 -2004)

2006
William Rufus King (1776 -1853) 

Thomas Minott Peters (1810 -1888) 
John J. Sparkman (1899 -1985) 
Robert S. Vance (1931 -1989)

2005
Oscar W. Adams (1925 -1997) 

William Douglas Arant (1897-1987) 
Hugo L. Black (1886 -1971)
Harry Toulmin (1766 -1823)

2004
Albert John Farrah (1863 -1944) 

Frank M. Johnson, Jr. (1918 -1999) 
Annie Lola Price (1903 -1972) 

Arthur Davis Shores (1904 -1996)

A L A B A M A  L A W Y E R S  H A L L  O F  F A M E

PAST INDUCTEES

The George Peach Taylor family–Jarry Taylor accepted the plaque on behalf of the family.



has graduated nearly 400 lawyer
servant-leaders and sent them back
into law firms, businesses, non-
profits and governmental entities
across the state to carry out the mis-
sion of the LF. Thanks to the insight
and vision of Assistant Executive
Director Ed Patterson, the state
bar’s Board of Bar Commissioners
created the forum “to produce com-
mitted and involved lawyers willing
to take significant leadership roles in
local and state bars, and serve as role
models in matters of ethics and pro-
fessionalism.” Leadership Forum

graduates are equipped not only to
influence the bar, but to shape the
future of the state. They are models
of ethical and professional behavior
both within and outside the legal
community.
Over the last 14 years, the pro-

gram has produced two bar presi-
dents (and a president-elect), more
than 25 Bar Commissioners, 10
presidents of the Young Lawyers’
Section, more than 20 judges and
countless local bar leaders. Recog-
nizing the need for servant-minded
bar and community leadership
training, under Patterson’s leader-
ship and with the consistent support
of the BBC, the LF has become a
nationally-recognized, cutting-edge

L E AD E R S H I P  F O RUM  AT  A G E  1 5 :

A Year to Reflect,
Renew and Reenergize

By Leadership Forum Alumni
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Since its inception in 2005, the Alabama
State Bar Leadership Forum (“LF”)

Leadership Forum Session 1
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leadership program. The forum sets
the standard for other state bars and
legal organizations to follow. In
2013, the American Bar Association
awarded the LF the E. Smythe
Gambrell Professionalism Award,
the nation’s leading award honoring
the best professionalism programs
and practices of law schools, bar as-
sociations, professional commis-
sions and other law-related
organizations.
This year’s retirement of Patter-

son and the addition of Ashley
Penhale as the bar’s new director
of programs gave the Leadership
Forum the opportunity to celebrate
its 15th anniversary by taking a
strategic one-year pause in its typ-
ical annual class structure. With

the support of bar staff and leader-
ship, the LF Section has taken
2019 to focus on LF alumni by en-
gaging them in reflecting on what
has worked well in the past and
what improvements they could
recommend, as well as joining
with other bar leaders to plan for
the future of the forum.
To accomplish this goal, under

the leadership of LF alumni in-
cluding ASB President-Elect
Christy Crow, Bar Commissioner
George Parker, former LF Alumni
Section Executive Council mem-
ber Kitty Brown and LF Alumni
Section President Janine Smith,
three Leadership Forum Alumni
summits were held in Mont-
gomery and Birmingham in 

February and April. While each
summit was specifically designed
for a targeted group of LF classes,
all alums were invited to attend
any and all summits. Each summit
enjoyed a high rate of participa-
tion and engagement from LF
alumni, giving true testament to
the impact that this program has
had on so many over the past 15
years.
Each summit kicked off with a

Thursday night social for forum
alumni to reconnect and network.
In Birmingham, those events were
held at Top Golf and The Wool-
worth, and in Montgomery partici-
pants enjoyed a Montgomery
Biscuits baseball game. The fol-
lowing morning, the summit was

Leadership Forum Session 2
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split into two sessions. The initial
session featured alumni speakers
who shared their life experiences
in the form of brief “Ed Talks,”
named in honor of Patterson and
his lasting impact on the program.
Summit speakers included Ed

Sledge, Judge Bess Creswell,
Jenna Bedsole, Judge Pamela Hig-
gins, AAJ President-Elect Josh
Hayes, Pooja Chawla, Bar Com-
missioner Emily Baggett, Bar
Commissioner Brett King, Judge
Craig Cargile, state bar General
Counsel Roman Shaul, Judge Jim
Hughey, Bar Commissioner Au-
drey Strawbridge, Judge Gray
Borden, Holly Sawyer, Bar Com-
missioner John Brinkley, Jaffe
Pickett, Judge Emily Marks, Wil-
son Green, Heather Fann, Ashley
Peinhardt, Judge John England,
Judge Adrian Johnson, George
Newton, Starr Drum, Bar Com-
missioner and former ASB Vice
President Diandra Debrosse and
Rip Andrews. The LF Alumni Sec-
tion thanks this outstanding group

of lawyers and judges for taking
the time to share their stories.
Following the “Ed Talks,”

alumni were separated into focus
groups for discussions led by LF
alumni facilitators Othni Lathram,
Nathan Dickson and Adam Plant.
Judge Shera Grant, Janine Smith
and Adam Israel served as re-
porters for these sessions. The
focus sessions resulted in multiple
ideas that will be implemented in
the near future, including creating
an active LISTSERV for alumni,
organizing regular regional socials
and increasing involvement by
alumni in future bar CLE pro-
grams. In addition, the “Ed Talks”
were filmed and will be included
in future LF promotional and 
marketing materials.
Special thanks to LF alumni

Cassandra Adams, Brandy Robert-
son, Andrew Nix, Chris Waller
and Ashley Peinhardt, and state
bar Director of Programs Ashley
Penhale, Administrative Assistant
to the Director of Programs Robin

Bernier and Communications Co-
ordinator Alex Edwards for their
hard work in planning and execut-
ing the sessions.
The future of the LF is bright.

The 2019 summits resulted in an
invigorated group of LF alumni,
which in turn will result in an in-
vigorated program going forward.
All bar members are encouraged to
make plans to nominate qualified

Leadership Forum Session 3

LF Alumni Soo Seok Yang and Cassandra
Adams
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candidates to be a part of LF Class
15. Applications will be available
on the bar’s website in the fall of
2019 for the 2020 Class. Those

lawyers whose last year of eligi-
bility fell within 2019 are invited
to apply for the 2020 class. More
information about the LF summits

and excerpts from the “Ed Talks”
will be presented at the state bar’s
Annual Meeting on Thursday at
2:00 p.m.                                     s
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but official bar associations are
not so old. Mobile’s is pretty
old–32 lawyers incorporated the
Mobile Bar Association 150 years
ago on April 12, 1869.
The Mobile Bar Association, led

by current president Mark Newell
with Armbrecht Jackson, cele-
brated its birthday on March 28
with a ceremony in the new fed-
eral courthouse in Mobile. Sun-
trease Williams-Maynard led the
Pledge of Allegiance and John T.
Crowder, with Cunningham
Bounds, sang the National An-
them. Alabama State Bar President
Sam Irby congratulated the group
on its milestone.
The main address was given by

Judge William H. Pryor, Jr., a Mo-
bile native, former Alabama Attor-
ney General and now United States

Circuit Judge on the Court of Ap-
peals for the Eleventh Circuit. The
subject of Judge Pryor’s address
was the only U.S. Constitutional
doctrine which originated in Mo-
bile, “the Original Footing Doc-
trine,” first espoused in the 1840s
by Mobile lawyer John Archibald
Campbell. The earlier U.S. Court-
house in Mobile was named after
Justice Campbell in 1980.
Following the ceremony, the 300

or so celebrants marched in an 
ersatz Mardi Gras “second line”
procession up the street to the Bat-
tle House Hotel, where the Paul W.
Brock Inn of Court and the Mobile
Bar Association together hosted a
reception, and a few lawyers–some
from 1869, some not–were toasted
by some of today’s lawyers. Pre-
siding were President Newell and
Mary Margaret Bailey, with Frazer
Green, president of the Inn.
Who were some of those

founders?

Lawyers have associated ever
since there have been lawyers,

MOB I L E  B A R  A S S O C I AT I O N

Celebrates Its 150th Anniversary
By David A. Bagwell

Photo by Chad Riley Photography, Mobile

Photo by Chad Riley Photography, Mobile
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The incorporators included these,
among others:

daniel Perrin Bestor
Mr. Bestor was born in Greens-

boro, Alabama in 1840 to Daniel

Bestor, a prominent Baptist minis-
ter who was a trustee of the Univer-
sity of Alabama. He graduated
from the University of Mississippi
at age 18 with a bachelor of arts de-
gree, and moved immediately to
Mobile and read law with a lawyer.
When the Civil War came in

1861, he volunteered for the 37th

Mississippi Infantry, spending the
war in the Virginia theater, and
after the cessation of hostilities he
came back to Mobile and read law
some more, and was admitted to
the bar in 1867.
He was a Democrat and a Baptist.

He was president of Mobile’s Strik-
ers Mystic Society–now America’s
oldest extant Mystic Society–for
nine years (from 1883 to 1891),
years during which one scholar of
the period wrote that to be in the top
level of Mobile society, “you have
to live on Government Street, attend
Christ Church and go to the Strik-
ers’ Ball.” Bestor checked all those
boxes other than his being a Baptist.

Peter Hamilton
Born in 1817 in Harrisburg,

Pennsylvania, at age 15 he entered
Princeton University, graduating
high in his class in 1835.

Almost immediately his family
moved to Mobile, and Peter read
law with the famous Mobile
lawyer Daniel Chandler, later part-
ner of the even more famous John
A. Campbell, who was destined
for a U.S. Supreme Court seat in
1853, the only Mobilian ever to be
so honored.
Mr. Hamilton was “called to the

bar” in 1838, but was shy and
modest and hardly made a living
for several years.
His younger brother, Thomas A.

Hamilton, started practice in 1843
with an established lawyer, and
five years later, Peter joined the
firm. The two Hamilton brothers
continued the practice under the
name “Hamiltons” after the Eng-
lish fashion of firm nomenclature.
Peter tended to the Chancery and

appellate side of the practice,
while a written family history says
his brother Thomas, “because of
his alertness and peculiar fitness
for it, mainly attended to the trial
practice before juries.”
In 1847, Peter, as a Whig, was

nominated and later confirmed for
what we would call “U.S. Attorney”
under President Zachary Taylor and,
in that role, condemned the East End
of Dauphin Island to become Fort
Gaines at the mouth of Mobile Bay.
Much of Peter’s practice was

spent with the Mobile & Ohio Rail-
road. He was practically its man-
ager by the end of the Civil War,
and was long its counsel afterward.
He was elected for one term in the

Alabama Senate in 1872. The state
ended Reconstruction on financial
life support from overzealous rail-
road construction and other prob-
lems, the depth of which is still
debated by historians. Furthermore,
there at the end of Reconstruction in
Alabama–at the so-called “Bourbon
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Photo courtesy of Palmer Hamilton
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restoration”–there were competing
legislatures sitting: the Republican
Reconstruction legislature meeting
in the federal court, and the Bour-
bon Restoration Democrat legisla-
ture meeting in the capitol. Peter
Hamilton was already known as
“the unquestioned leader of the leg-
islature” and no bill in his term ever
passed over his objection, and none
he supported failed to pass. He was
called on to draft a bill to bring Ala-
bama out of the financial chaos. He
sat down at ten o’clock at night, and
by eight o’clock the next night, dur-
ing which period he continuously
hand-wrote without a note or a
book, introduced a bill to reorganize
the debt. It suited both the creditors
and the debtors, and it passed with-
out its having one word changed.

thomas a. Hamilton
Thomas A. Hamilton, younger

brother of Peter, was born in 1820
in Harrisburg, Pennsylvania and in
1835 moved with his family to
Mobile, and by 1842 had become a
lawyer.
Mr. Hamilton was the last of the

old school in dress. He was the
last in Mobile to wear a silk top

hat daily in winter, and wore white
or brown linen suits in summer.
He mostly tried jury cases and was
said to have been very good at it.
He had a wide variety of cases, but
one went to the U.S. Supreme
Court three times.

Hurieosco austill
Hurieosco Austill was named for

a Native American, but nobody
knows exactly who he was; the
name has garnered Austill a slot
on the website “The Strangest
Names in American Political His-
tory.” Austill was the son of Jere-
miah Austill, one of three heroes
[also Col. Sam Dale and the slave
named Caesar] in “The Canoe
Fight” on November 13, 1813, the
famous battle on the Alabama
River in the Creek War in Ala-
bama, the first battle which the
settlers won against the Creek Red
Stick Creeks after the settlers’ hu-
miliating defeat at Burnt Corn
Creek.
Mr. Austill graduated in 1861

from the University of Alabama,
which was then a military school,

just in time to enlist in the First
Alabama Artillery for the Civil
War. He rose to captain and, in-
jured in battle, was captured with
the fall of Fort Morgan in August
1864. He was a prisoner until the
end of the war, and released in a
weakened state.
He came back to Mobile and

grew stronger, studied law and was
admitted to the bar in 1868, practic-
ing and serving as a judge here
until he died in 1912 at age 71.    s
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David A. Bagwell

David A. Bagwell retired
as a solo practitioner in
Fairhope after more than
four decades as a lawyer or
a judge. He and his wife
live on Mobile Bay.

Photo courtesy of Palmer Hamilton

Erik Overbey Collection, The Doy Leale
McCall Rare Book and Manuscript Library,
University of South Alabama



since three historic legal aid
providers–Legal Services Corpo-
ration of Alabama, Legal Services
of Metro Birmingham and Legal
Services of North Central Ala-
bama–merged to form a statewide
law firm known as Legal Services
Alabama. Included in the celebra-
tion is the recognition that the Ala-
bama State Bar’s Board of Bar
Commissioners approves the ap-
pointment of the LSA attorney
board members.

The continued support of LSA is
a reflection of not only 15 years of
high-quality civil legal services
provided to those in need in all 67
Alabama counties, but also of the
LSA staff and board members who
have served for more than four
decades. These individuals epito-
mize selfless dedication to service
and a commitment to equal justice
for all.
LSA is now the 12th largest law

firm in the state, with offices in
Anniston, Birmingham, Dothan,
Huntsville, Mobile, Montgomery,
Selma, and Tuscaloosa, and it has
a statewide call center.

L E G A L  S E RV I C E S  A L A BAMA :

Celebrating 15 Years of
Providing Statewide
Legal Aid in Alabama

( 2 0 0 4 - 2 0 1 9 )
By Guy E. Lescault

This year, Legal Services Alabama
(LSA) celebrates the 15 years
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It assists in four core service
areas: domestic violence, con-
sumer protection, housing/foreclo-
sure prevention and public
benefits. It also serves its clients in
the areas of education, low-in-
come taxpayer clinics, community
re-entry, disaster relief and assis-
tance to vulnerable populations
such as the elderly and veterans.
In 2018, LSA completed more
than 11,000 cases, many of which
were resolved out of court, thus
easing the burden on Alabama’s
court system.
With a grant from the Alabama

Civil Justice Foundation, LSA has
launched the Rural Economic 

Improvement Project to identify
ways for it to help meet the legal
needs in those areas of the state
with the highest poverty popula-
tions and the greatest lack of 
resources.
The LSA staff and board plans to

increase the numbers of clients it
can serve. It is also working to ex-
pand its partnership with the Ala-
bama State Bar Volunteer Lawyers
Program to increase the number of
rural legal clinics and to develop
continuing legal education webi-
nars to train volunteer attorneys.
Working together with partners

like the Alabama State Bar, LSA
looks forward to the next 15 years.s
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Guy E. Lescault

Guy Lescault was ap-
pointed LSA interim execu-
tive director in January
2018, having more than 35
years of experience in the
legal services community.
He graduated from Union

College and Albany Law School.

300 North Dean Road, Suite 5-193 • Auburn, AL 36830

334.799.7843 • gavin@taplink.com
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available to the larger firms in 
Alabama’s larger cities is little more
than a pipe dream. Not only do
many of them have the newest and
best technology, they also have a
full-time IT person to keep it run-
ning as seamlessly as possible.
They are beginning to use artificial
intelligence programs on a greater
scale, particularly with regard to
huge quantities of electronically
stored information (ESI). Some of
the larger national firms have case

management and document man-
agement programs designed specifi-
cally for their practice.
So, how can the solo practitioner

or small law firm compete with
that amount of technology that is
simply beyond their grasp?
It is a goal far more reachable

than most solo practitioners and
small firms realize.
First, let’s look at the software

programs you must have, no matter
how low cost you are trying to be.
Office 365 Business Premium is a
must. Yes, you can buy a cheaper
version of Office, but that would be
pound poor and penny foolish. The
Office 365 Business Premium pack-
age will cost $12.50 per month for

For most of the lawyers 
reading this article, setting up

your office with the technology

t H E  a L a B a m a  L a w y E r : t E C H n o L o g y  i s s u E

Getting It Done on a
Low-Tech Budget

By Lloyd W. Gathings
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t H E  a L a B a m a  L a w y E r : t E C H n o L o g y  i s s u E

each user and requires an annual commitment. Thus, it
will cost $25/month total for you and your secretary/
legal assistant/paralegal or $300 on your annual commit-
ment. For that you get Outlook, Word, Excel, Power-
Point, Cloud file storage, Exchange, OneDrive,
Sharepoint and Teams. If you can afford to open a law
office, then the $25/month should not be a problem. The
trick is to learn how to use all the capabilities of Mi-
crosoft Office in ways that enhance your practice.
Let’s assume your practice involves civil litigation of

some type, such as personal injury,
contract cases, domestic relations or
business torts. The first task is set-
ting up your electronic file and using
an indexing method that makes
sense for your practice. First, set up
a Current Clients folder. This folder
will have a subfile or folder for each
of your current clients. Within each
client’s folder for most civil litiga-
tion matters will be the following
folders: Client Information, Client
Documents, Correspondence, Plead-
ings, Discovery, Research, Medical
Records and Bills, Notes, Settle-
ment, Trial, and Case Expenses.
The Client Information folder con-

tains basic information obtained for
the most part from the initial client
interview, such as the complete name
of the client, mailing address, email
address, telephone numbers, Social Security number and
their preferred method of contact. Complete contact in-
formation should also be entered for an alternate contact
in the event you have trouble contacting your client. All
of the information in this folder must be kept current
while the case or matter is active.
The Client Documents folder will contain any docu-

ments the client has provided to you. The documents
must be labeled individually or in groups, and they must
be labeled in a concise, descriptive manner. Labeling
them individually is generally best.
The Correspondence file contains all written com-

munications with anyone that are relevant to the case.
This may be letters to and from an associating attor-
ney, the client, other lawyers in the case, medical
providers, governmental agencies, experts, evidence
preservation letters or the like.
The key is to label each entry appropriately. The date

the letter is sent or is received should be the first item in
naming the document. For example, “2019-05-19.”
That date should be followed by “to __________” or
“from ________” with a short description such as “ini-
tial settlement demand.” Unless the correspondence has
evidentiary value for trial, the hard copy need not be re-
tained. Of course, to accomplish this on correspondence
received, you will need a scanner. These can be pur-
chased in combination with a printer and a copier for
very reasonable prices, at least until your practice gets

large enough to require a machine
that will produce high-speed print-
ing, copying and scanning for large
volumes of documents.
The Pleadings folder will not re-

quire scanning because of the elec-
tronic filing systems in the state and
federal courts. When a pleading is
completed, the final draft should be
saved in this folder, again using a
uniform system for naming the
pleading similar to the one dis-
cussed above for the Correspon-
dence file, beginning with the date
and followed by a descriptive
name: “2019-05-19 First Com-
plaint,” “2019-06-30 Answer of De-
fendant ______,” “2019-11-15 MSJ
of Defendant _______,” etc. Abbre-
viations can be used, but they must
be used uniformly, such as using

“MSJ” for motion for summary judgment.
There is no need to make a paper copy of the plead-

ings, unless you need one to take to a hearing. In that
case only the needed pleading should be printed and
should be discarded afterwards. By printing only select
pleadings and documents, the expense of maintaining
and storing hard files can be avoided, including expen-
sive staff time. Any pleading in the case will be at your
fingertips whether you are in or out of the office.
The Discovery folder is where all discovery in the file

is stored. They should be labeled the same way you
label documents kept in your pleading folder. For exam-
ple, “2019-12-18 First Interrogs-RP to Defendant
_______,” for first interrogatories and requests for pro-
duction sent to that defendant on December 18, 2019.
Any discovery received, including documents, should
be kept in this folder. If documents are produced in
paper format, a scanned copy is kept in this file folder.

The first task 
is setting up

your electronic
file and using
an indexing
method that
makes sense

for your 
practice.
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Our office produces almost all documents on a disk or
thumb drive, which makes it easy to store them in the
Discovery folder. Also, most documents produced to you
will be in electronic format, so this system will again
save expenses by avoiding the traditional paper file.
It is important that everyone has a clear understand-

ing into what folder certain things go. For example,
under our system, a motion to compel goes into the
Discovery folder even though it could be kept in the
Pleadings folder.
The Research file contains all legal research done in

the case.
The Notes file contains lawyer notes made while

evaluating or performing tasks on the case.
The Settlement folder contains all offers and de-

mands, along with any significant comments made by
the parties while negotiating a settlement. If a settle-
ment is reached, then all settlement documents are
filed in this folder.
The Trial folder contains your trial notebook–from

motions in limine to voir dire to closing argument.
This folder should be developed throughout the life of
the case. It makes final trial preparation far, far easier.
Your emails and calendar can be kept on Outlook.

Your mediation, hearing and trial exhibits can be done
in PowerPoint. Detailed data lists can be drawn up
using Excel. The share and team functions of Office
365 Business Premium allow you to make assignments
to staff and coordinate your work with your team.
When your case is completed, since almost the entire

file is electronic, all you have to do is move the entire
file to a Closed File folder and maintain it for six years
to meet the Alabama State Bar’s requirements. The
hard file that will have to be stored will be very small.
At this point, you have probably 90 percent of the

functions you would get through a case management
program that would cost you up to $300 per user per
month, but you are only paying $12.50 per user per
month. In addition, even if you had a case manage-
ment program, you would still have to get these other
programs.
The management programs have reminder date, due

date and other similar functions which can easily be
managed through Office Outlook. Some of these pro-
grams link with your accounting software, while
some have the accounting software built into their
program. You can get Quickbooks Online for $10 to
$17 per month, and it will perform all accounting
functions necessary for your office.

Some of the case management software has legal
forms built in, while others do not. You can purchase
the forms you may need much cheaper than you can
get them through a case management program, and
you can draw up your own. These should be stored in
a Forms file in your shared files.
So, at this point, you have essentially accomplished

what a case management program would, and you
have saved the $600 per month. And yet you have the
ability to compete against firms with much larger
budgets and far more technology.
Finally, there is one more software program you

need: Adobe Acrobat Pro DC ($14.99 per month).
One license should suffice and should probably be for
the lawyer to use. You really cannot live without this
program since most documents, including ones you
need to edit, are produced to you in PDF format. This
program allows you to fill in PDF forms and to edit
PDF documents. Both of these features were not in
earlier Adobe Acrobat programs.
The utility of Acrobat Pro DC goes well beyond

these two functions, however, if you really get into the
program. By setting the correct “preferences” you can
highlight text in a deposition or other document and
have that text printed into a document summary or a
shorter document containing the excerpts that are the
most useful to you. This is a great tool when preparing
a motion for or opposition to summary judgment. It is
even more useful as a trial preparation tool.
Also of great benefit is the feature that allows you to

send, track and receive electronic and digital signa-
tures. This can be helpful for signatures of clients who
cannot easily come into the office to sign a document.
There are those who would argue that case manage-

ment software has advanced features, features that
were not discussed in this article. After using some
case management programs and studying many others,
though, we prefer using this simpler system. And while
using this simpler, more cost-effective system, we have
had no technology problems as we litigate with bigger
firms in complex cases.                                               s
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Lloyd W. Gathings

Lloyd Gathings practices in the area of complex civil
litigation, representing plaintiffs in mass environmental
cases, products liability and on-the-job injuries. He has
spoken frequently on issues regarding electronically
stored information and avidly stays abreast of software
available to lawyers to enhance their practices.
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One is the general counsel of
All Knowing Oz, Inc., summoned
to the company’s boardroom, and
the other is a solo practitioner who
is called to a screened-in porch at
the home of a lifelong friend.
All Knowing Oz’s general coun-

sel, who ran into the company’s
VP of human resources in the ele-
vator on the way up, arrives with

the VP to find the board already
assembled and various computer
devices about the room, indicating
that the meeting commenced
much earlier that morning.
Through its various divisions, All
Knowing Oz produces surveil-
lance systems for various applica-
tions, including consumer, defense
contracting, commercial and in-
dustrial access control, and vari-
ous dependent care environments,
such as nursing homes, neonatal

Digital Smoking Guns
Are All around Us

(A Tale of the Internet of Things, Privacy and Ethical Duties)

By J. Paul Zimmerman and Michael A. Vercher

Two attorneys are called to related, 
but very different, hastily-scheduled

meetings on a Saturday morning.

Note: The companies and characters in
this tale are fictitious and are not based
on any real entities or people, except for
Brian Krebs, who is real.
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hospital units and psychiatric care
facilities. The solo practitioner,
who practices white collar crimi-
nal defense, arrives to find her
friend obviously distressed.
The two lawyers hear very dif-

ferent tales.
All Knowing Oz’s board was noti-

fied of a complaint of sexual harass-
ment late Friday. The complaint is
against Julia Winniford, vice presi-
dent of marketing, and is being
lodged by one of her direct reports,
Winston Medders, who manages All
Knowing Oz’s branding of its baby
monitoring and dependent care
products. Winston alleges that Julia
made advances on him, and when
he rejected her, she threatened to
eliminate his annual bonuses with
bad performance reviews and al-
tered productivity reports to force
him into a nonconsensual sexual en-
counter after a client meeting. Faced
with such pressure, he gave in.
Meanwhile, on Julia’s screened-in

porch, she explains to her old class-
mate and sorority sister that she’s
been suspended with pay while the
company investigates the claim,
and that if she discloses the com-
plaint to anyone besides counsel,
which the company recommended
she consult, she will be terminated
immediately with no severance.
When she was notified of the sus-
pension earlier that morning, she
was told that the complaint was
“delivered with credible evidence
of its allegations.” Julia explains
that All Knowing Oz’s defense con-
tracting division recently capital-
ized on a scandal involving a
competitor hit with allegations of
bribery in overseas contracts, allow-
ing All Knowing Oz to gain market
share and obtain two substantial–
and fiercely competitive–contracts.
As a result, Julia is convinced that

“all they need is an excuse.” She
then explains that she and Winston
had been involved romantically for
months, that the relationship was
pursued outside of work and that
she recently ended the relationship.
The breakup, she says, obviously
caused Winston to retaliate with this
fabricated complaint.
Both lawyers listen to their

client’s version of events, and both
are asked, “What do we do and
how quiet can we keep it?” After
hearing the stories, both lawyers
recognize that their clients have
been surrounded by what have
come to be known as IoT devices
(“Internet of Things”), and that in-
formation contained on the IoT
devices is going to be vital.

What Are IoT Devices?
The Federal Trade Commission

has defined IoT as “the ability of

everyday objects to connect to the
internet and to send and receive
data.”1 Computer devices, even
small ones such as smartphones,
tablets and laptops, are generally
not considered IoT devices as they
traditionally exchange data via the
Internet. Instead, the term IoT
refers to the application of Internet
connectivity to devices such as
household appliances, access con-
trol systems, surveillance systems,
garage door openers and anything
else that can now be accessed or
controlled via the Internet.
It is estimated that as of 2018

there were 10 billion IoT devices
on the market in consumer, com-
mercial, healthcare and industrial
applications.2 Furthermore, by the
year 2025, that number will proba-
bly swell to 64 billion.3 This evi-
dence must be considered in
evaluating a case, investigating a
case, conducting discovery and
preparing for trial.
When connected to the Internet,

an IoT device can send and receive
information using the same or simi-
lar technology as more traditionally
connected devices. Now that these
devices are designed to transmit and
receive data via the Internet, they
are being designed to gather and use
that information. Such information
may be solely to monitor the per-
formance of the device itself, such
as for troubleshooting and cost-ef-
fective preventive maintenance.
However, the information gathered
and used by the device may be in
the course of interacting with the de-
vice’s environment and users. Vac-
uum cleaners can be self-guiding,
smart TVs monitor viewing pat-
terns, surveillance devices and
HVAC systems can be monitored
and controlled remotely. “Smart
speakers,” such as Amazon Echo

…the term ioT refers
to the application of
internet connectivity

to devices such 
as household 

appliances, access
control systems, 

surveillance systems,
garage door openers

and anything else
that can now be 

accessed or controlled
via the internet.
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and Google Home, and FitBit and
similar fitness devices, are not alone
in collecting and transmitting data.
With Internet connectivity comes

the risk of unwanted access to the
device. Most of these devices con-
nect to a local wireless network,
whether in a home or a commer-
cial space. From the network, the
device can then communicate with
any other Internet-connected de-
vice. This is usually a device that

the IoT device is intended to con-
nect with, such as the owner’s
smart phone, a company server or
another IoT device owned by the
same person or company.
However, this intended connec-

tivity can allow for a device to be
hacked, much like a computer, and
even taken over and controlled re-
motely by a bad actor. While
many are aware of risks regarding
personal information stored on the

device (e.g., account information
or identifying information of some
kind) or obtained via the device
(e.g., video or audio capture), the
ability to surreptitiously control a
device is less appreciated. In sum-
mary, the security threats to IoT
devices are: “(1) unauthorized ac-
cess and misuse of personal infor-
mation; (2) facilitating attacks on
other systems; and (3) creating
risks to personal safety.”4
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The bad actor may take over the
device to use it for another purpose,
such as to mount a distributed de-
nial of service attack (“DDoS”),
where a large number of such de-
vices are accessed and the devices
are redirected to another system,
such as a website.5 The website re-
ceiving such requests from the
large number of IoT devices is
overwhelmed and crashes. One of
the largest DDoS attacks ever
mounted (at the time) was on the
website of Brian Krebs, a widely
read commentator on computer and
Internet security. Krebs’s website
crashed when it received repeated
information requests from–wait for
it–24,000 surveillance cameras and
similar devices. Incidentally, that

episode ultimately cost the owners
of those devices an estimated
$324,000, although most of the de-
vice owners probably had no idea
at the time that their devices had
been taken over.6 The network of
enslaved IoT devices was probably
rented for the attack for a few hun-
dred dollars.7

Sometimes the functionality of the
IoT device is taken over and used
for the hacker’s amusement. In re-
cent years, video-capable baby
monitors have been widely taken
over, and video feeds were viewable
live on the Internet. Even more
creepy, some hackers used the
speakers on the baby monitors to
talk to whomever was near the mon-
itor. Misuse of IoT devices is some-
times limited only by the decisions
of the hacker. As such, the potential
dangers posed by Internet-accessible
medical devices, such as implanted
defibrillators and pain pumps, self-
driving cars and other devices capa-
ble of hurting people, is obvious.
One of the major components of

IoT device security is the pass-
word needed for accessing and
controlling the device. Often, this
password is initially set by the
manufacturer as something that is
easy to remember, such as
“admin.” Many buyers do not
change IoT device passwords and
other basic security settings, al-
lowing easier remote access to and
control over the device. Other se-
curity flaws in the hosting network
can make such devices vulnerable.
Once these flaws are discovered
by hackers, word of them will
spread quickly and flaws can be
exploited before they are discov-
ered and patched.
Given the sheer number of IoT de-

vices in use, security flaws and im-
proper deployments are inevitable.

Ethical Considerations
Regarding IoT Devices
And Evidence
While IoT devices are relatively

new, the ethical rules that apply to
such devices in the practice of law
are not. The application of ethical
rules to the impact of technology,
including IoT devices, on the prac-
tice of law has become a frequent
topic. Unfortunately, most of the
discussions are reactive rather than
prescient. Lawyers must become
more active in analyzing how
emerging and increasingly main-
stream technologies affect the
practice of law. The disparity be-
tween the rate at which new tech-
nologies emerge (and evolve)
versus the bar’s ability to keep
pace of their impact on the practice
of law will probably only increase.
Fortunately, the long-standing

and tested ethical rules governing
our profession are generally very
capable of helping chart the con-
stantly changing waters, whether
with regard to the lawyer’s own
office environment or to circum-
stances involving IoT in a particu-
lar matter.
First, Alabama Rule of Profes-

sional Conduct 1.6 generally pro-
hibits lawyers from revealing
confidential client information
without the client’s consent. The
comments to Rule 1.6 make clear
that the disclosure of information
due to the representing lawyer’s
mishandling of technology could
violate rule 1.6. “The confidential-
ity rule applies not merely to mat-
ters communicated in confidence
by the client but also to all infor-
mation relating to the representa-
tion, whatever its source.” The
comments further state that “the
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lawyer must make every effort
practicable to avoid unnecessary
disclosure of information relating
to a representation…or to make
other arrangements minimizing
the risk of disclosure” (emphasis
added). This comment is not lim-
ited to such traditional problems
as speaking too freely over drinks.
Rather, it infers the need for rea-
sonable data security. A data
breach could implicate Rule 1.6.
The lawyer’s handling of IoT

devices within the lawyer’s own
office system is an ethical con-
cern. Lawyers must take reason-
able steps to address the potential
vulnerabilities of IoT devices con-
nected to their own networks. This
obligation includes being cog-
nizant of ways in which IoT de-
vices and their use are subject to
various statutes and regulations
and could lead to violations of
them. While lawyers generally
hire, either as employees or con-
tractors, the appropriate technical
staff to address office network se-
curity, the ethical responsibility
for client information still gener-
ally rests with the lawyers. See
Rule 5.3.
Obviously, the lawyer’s repre-

sentation of a client in a matter is
also guided by Rule 1.1, which re-
quires competency in preparation
reasonably necessary for the repre-
sentation. While Rule 1.1 and its
comments do not specifically ad-
dress the role of technology, the
rule does define “competence” to
include the “legal knowledge” and
“preparation” reasonably neces-
sary for the representation. Among
the basic skills required of a
lawyer is the ability to evaluate
evidence, which is specifically
noted in the comment to Rule 1.1.
Obviously, to the degree that any

technology involved in a case is or
could be a source of relevant and
material evidence, Rule 1.1 re-
quires basic competence in the at-
torney’s ability to analyze the
impact of that evidence on the
case. If a lawyer does not know
what evidence arising from tech-
nology may be available in a mat-
ter, whether that evidence is
harmful or helpful to the lawyer’s
client, then the lawyer cannot be
said to be competent in analyzing
the impact that evidence has on
the case.
While the comments and ethics

opinions in Alabama have not
adopted the ABA’s 2012 amend-
ment to comment 8 to Model Rule
1.1, lawyers licensed in Alabama
should nonetheless take the com-
ment to heart. Comment 8 states,
“to maintain the requisite knowl-
edge and skill, a lawyer should
keep abreast of changes in the law

and its practice, including the ben-
efits and risks associated with rel-
evant technology…” The ABA
clearly envisions a lawyer’s duty
of competence as including not
just the role of technology in the
matter at hand, but also with the
lawyer’s administration of the
business of law. Lawyers in Ala-
bama should take heed to Com-
ment 8 when addressing security
generally, as well as in handling
particular matters.
The duty of competence would

include a rudimentary ability to:
(a) identify the possible role of
IoT devices in a matter the lawyer
is handling, (b) be able to obtain
or defuse relevant evidence from
IOT devices and (c) be able to
admit (or make appropriate argu-
ments to exclude) IoT data.
Lawyers clearly have a legal and

ethical obligation not to break the
law when investigating a client’s
case. For example, the Computer
Fraud and Abuse Act (18 U.S.C. §
1030 (2012)) could be civilly and
criminally implicated through unau-
thorized access to a computer device
or use of another person’s login cre-
dentials without permission. Simi-
larly, lawyers must be mindful of
Rule 8.4(a), which prohibits a
lawyer from directing another per-
son to engage in illegal conduct,
which may include any conduct that
violates the law with regard to pri-
vacy. The laws applicable to various
devices and data residing on those
devices are numerous, and can vary
based upon geographic jurisdiction,
the industry involved and type of
data. Federal privacy laws vary
from the obvious, such as HIPAA
and the FCRA, to the more obscure,
such as the Driver’s Privacy Protec-
tion Act (regarding access to state
DMV records for political use).

Factors to be 
considered in 
determining

whether and how
to collect and 

review ioT data 
include privacy

concerns, security
issues, strategic

considerations and
proportionality

factors.
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Factors to be considered in deter-
mining whether and how to collect
and review IoT data include privacy
concerns, security issues, strategic
considerations and proportionality
factors. For example, when investi-
gating Winston’s complaint against
Julia, are stated company privacy
policies at issue? Are the privacy in-
terests of third parties involved?
What are the company policies with
regard to privacy in company email,
computer devices, Internet commu-
nications and other company-
owned assets, and do the employees
have a reasonable expectation or di-
minished expectation of privacy in
their use? See, e.g., Smyth v. Pills-
bury Co., 914 F. Supp. 97 (E.D. Pa.
1996); Falmouth Firefighters Union
Local 1497 v. Town of Falmouth,
No. 09-517 (Mass. Sup. Ct. Feb. 2,
2011); Matter of Cunningham v.
N.Y. State Dep’t of Labor, 933
N.Y.S.2d 432 (3d Dep’t 2011);
United States v. Maynard, 615 F.3d
544 (D.C. Cir. 2010) (suggesting
that employers who track employ-
ees’ location may face liability for
invasion of privacy). Not only must
the appropriate degree of analysis
merited by the case be determined,
but also strategic decisions as to the
effect of the results of such investi-
gations. After all, once the cat is out
of the bag, it may turn out to be
damaging. Obviously, not every
case merits the turning over of
every IoT stone, but the assessment
of the digital landscape must be 
undertaken.

Back to the 
Investigations of 
Winston’s Claim
Both All Knowing Oz’s lawyer

and Julia’s lawyer have intense 

investigations before them. Both
of them must determine in the
course of those investigations
what IoT devices may impact the
matter from their clients’ respec-
tive points of view.
The degree to which IoT devices

may have gathered relevant infor-
mation is mind-boggling. All
Knowing Oz’s office building is
probably monitored by security
cameras that transmit video data to
a server. Access to Omniscient’s
building, and even various sec-
tions inside the building, is proba-
bly controlled and monitored by
some sort of devices that record
who enters and when, such as key-
pads, badge readers, RFID readers
and other devices. Depending on
All Knowing Oz’s security sys-
tem, access could also be con-
trolled and monitored through
biometric devices, such as finger-
print and retina scanners. Both
Julia and Winston probably have
company-issued smart phones, in
addition to their personal cell
phones. Further, other company-
issued devices such as tablets and
laptops, would be a wealth of both

user-created data and operating
system data. Not only could these
devices be treasure troves of rele-
vant data–they could contain evi-
dence of phone calls, text
messages, pictures, etc.–but they
may also include GPS positioning
data. This only scratches the sur-
face–yet to be considered are de-
vices such as vehicle GPS, hotel
security and access systems, and
so on.
The IoT devices that could be

part of the investigation are nearly
endless: a refrigerator in an office
breakroom, HVAC controls, GPS
systems in Julia and Winston’s
cars, smart speakers and so on.
Similarly, Julia’s lawyer notices
during the conversation that she is
wearing a Fitbit. At about the
same time she notices this, both
she and All Knowing Oz’s GC
make a note to determine whether
Winston wears a Fitbit or an Apple
watch.
Both lawyers remember conver-

sations in the past about All
Knowing Oz instituting a wellness
program through which employees
and the company could save
money on health insurance premi-
ums by using Fitbits paid for by
the company. Interestingly, Win-
ston and Julia’s Fitbits both show
elevated heart rates at the same
time on the same two to three days
of the week at lunchtime and on
occasions when both of them were
out of town on business in the
same location. While one explana-
tion is that they went running to-
gether, which would be plausible
due to the fact that both of them
are avid runners, further investiga-
tion by both lawyers indicates that
Julia has tracking shoes that
record activity. During times that
their Fitbits showed increased

obviously, not
every case merits

the turning over of
every ioT stone,

but the 
assessment of the
digital landscape

must be 
undertaken.
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heart rates, her shoes report that
they were stationary. At those
same times, Winston’s company-
issued phone indicates that it was
connected by Bluetooth to a de-
vice called “Julia’s speaker.” Win-
ston’s company-issued laptop
contains indications that it was
used to create a playlist on a music
streaming service called “Julia’s
favorites,” consisting of various
R&B songs. Inferences abound.

Takeaways for the
Lawyers (but Not for
Julia and Winston)
Under Rule 1.1, lawyers must ei-

ther have a basic understanding of
the implications of IoT devices in
their law practice and the matters
they handle, or must engage per-
sons to assist them to do so. Under
Rule 1.6, lawyers must maintain
reasonable security on all systems
and devices that can allow access
to client data. This includes office
policies, password management
programs, firewall systems, ade-
quate protective software such as
antivirus tools and employee edu-
cation regarding common security
risks, such as phishing attacks and
wire transfer fraud. Additionally,
factory default passwords and set-
tings must be evaluated. Privacy
policies should be formulated and
clearly stated. Data breach re-
sponse plans should be formu-
lated, and adequate cyber liability
insurance coverage secured. En-
cryption of client data, both at rest
and in transit, is becoming increas-
ingly routine. Consider conform-
ing to a set of established privacy
and security standards because of
the level of attention and detail re-

quired for multiple aspects of of-
fice network security. Data lifecy-
cle policies should be instituted.
After all, data cannot be compro-
mised if it is no longer maintained.
Be able to competently advise

your client regarding data privacy
as to employees, customers, third
parties and other data subjects, or
associate (or refer the client to) an
attorney who can do so. Similarly,
either obtain competence in ad-
dressing IoT data or associate
counsel who has.
The world in which we practice

is changing at an increasingly
dizzying rate. Thus far, these
changes have not excused lawyers
from their duty to be prepared for
how those changes affect their
clients, and how changes affect the
confidentiality of client informa-
tion. All Knowing Oz and Julia’s
lawyers, like the rest of us, must
be able to assess what evidence is
available and how to address or
use it.                                             s

Endnotes
1. www.ftc.gov/news-events/blogs/business-

blog/2015/01/internet-things-ftc-staff-
report-new-publication-businesses.

2. www.businessinsider.com/internet-of-things-
report (last visited April 10, 2019).

3. Ibid.
4. See note 1, above.
5. www.us-cert.gov/ncas/tips/ST04-015 (last

visited April 12, 2019).
6. krebsonsecurity.com/tag/ddos (last visited

April 10, 2019).
7. Ibid.
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Dangers of Your Client’s

Social Media
How to Prevent Your Client from Ruining Their Case

By Bernard D. Nomberg

social media has the potential to
affect your client’s case. Your fail-
ure as an attorney to properly
counsel your client on social
media use may cause irreparable
harm to your client’s case. If you
are not advising your clients on
social media, you need to get on
board now. If you are ignoring so-
cial media, your client could de-
stroy their case.

Help Our Clients Protect 
Themselves From
Themselves!
One of our duties to clients is to

educate them on how to protect
themselves from themselves when
participating in pending litigation.
Clients can derail their own case
through their erratic use of social
media. You must counsel your
clients on social media do’s and
don’ts so that your clients do not
cause irreparable harm to their case.

No matter what type of law you practice
and no matter which side you are on,
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What Is Social Media?
Social media refers to the means of interactions among

people in which they create, share and exchange infor-
mation and ideas in virtual communities and networks.
Social media has become the norm of our culture and
how we interact with each other on a daily basis.1 We
post our favorite moments from our life on Instagram,
Facebook, Twitter, Google+, YouTube, Snapchat, etc.,
for all the world to see. As of the third quarter of 2018,
Facebook had 2.27 billion monthly active users. Active
users are considered those who have logged in to Face-
book during the last 30 days. Many businesses have not
implemented social media policies, thus resulting in
many employees incorrectly using social media.

Anyone and Everyone Is an 
Investigator through Social Media
Prior to the social media explosion, we warned clients

about surveillance and the private investigator who had
been hired by the defense counsel to sit and watch their
daily activities. Social media appears to have a much
larger effect on a client’s claim than surveillance due to
the number of people using social media and the free and
easy accessibility of it. Social media evidence has been
found to be a deciding factor in several of our workers’
compensation and personal injury cases. Clients need to
be cautious of what they are posting on social media, 
regardless of the privacy settings on their accounts. 
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Additionally, evidence from an
Echo, Alexa and Fitbit has proved
to be admissible in court, and
lawyers have found ways to use it
against certain clients in court. Data
found on fitness trackers has been
used to undermine suspects’ alibis.
Keep in mind, Alexa is always lis-
tening, and the recordings that are
stored on Amazon servers are dis-
coverable evidence. The recordings
from an Alexa have been used to
help investigate a murder case,
yielding clues to the killer. (State of
New Hampshire v. Timothy Verrill
Case #: 219-2017-CR-0072 Straf-
ford County, (NH) Superior Court).
Depending on the way this evi-
dence is used, these devices can be
a sword or a shield to your clients’
testimony.2, 3

So What Do You Do
about It?
Not only do we have a duty to inform our clients

about how social media can be used against them in
court, but clients also need to be aware that all of their
social media websites are considered to be evidence
and that they have a duty to preserve this information.
Failure to preserve and take reasonable steps to avoid
the destruction of any posts can result in sanctions.
Clients need to be aware that sanctions and discipline
can arise for deleting specific posts, even if the client
thinks there is nothing discoverable from that post. In
order to prevent any destruction of evidence through
social media, clients need to be fully counseled and
fully informed of the social media implications in
their case, at the very beginning of litigation.
Counseling clients about social media dangers

should start in the initial interview. Clients need to be
aware that any and all social media precautions they
take should continue during the entirety of the case.
Clients should be advised to refrain from posting
statements about their claim or physical condition

along with posting photographs of
doing things not within their physi-
cian-ordered restrictions.
Without question, material on so-

cial networking sites is discoverable
evidence in any civil case. Many
clients will assume their privacy
settings will protect them and their
posts from being discoverable.
However, the Stored Communica-
tions Act does not apply to social
media, and there is no expectation
of privacy in voluntarily posted so-
cial media content.4

Recommendations for
Your Clients
Once you advise your clients of

the implications their social media
posts can have on their case, you
must continue to monitor their so-
cial media postings. There are sev-
eral precautions to take when using
social media:5

1. Archive the content of current accounts. This
will help prevent the destruction of potential ev-
idence and create a bigger issue. Do this imme-
diately to prevent any destruction of evidence.

2. Deactivate or discontinue using social media ac-
counts. If you are the plaintiff in a personal injury
case, consider deactivating your Facebook or other
social media accounts. If you do not want to deac-
tivate your account, you should archive the content
and then remove any information relating to your
injury or activities to avoid future posts.

3. Adjust privacy settings to the highest levels.
This means making sure that only actual friends
can see the information rather than friends of
friends or the general public.

4. Beware of “friends.” If social media use contin-
ues, it is important to edit “friend lists” so that
only certain friends can see photo albums and
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status updates. Remove any “friends” you do
not know well, or at all, and accept only friend
requests from people you know and trust.

5. Become invisible. You can remove yourself from
Facebook search results by selecting “only
friends” under the “search visibility” option under
profile settings. You can also remove your Face-
book page from Google by unchecking the box
for “Public Search Listing” in your Internet pri-
vacy settings. Make comparable changes to pri-
vacy settings in all other social media accounts.

6. Take down photos. After archiving current con-
tent, remove and un-tag all photos of yourself
which are not simple headshots.

7. Be cautious. Assume that anything you write or
post on social media will be seen by defense
lawyers, judges and juries. Think about how things
might be perceived when viewed out of context.

8. Preserve all computers, tablets or cell phones. If
you lose or destroy an electronic communications
device, opposing counsel could try and make it
look like a deliberate destruction of evidence. Ul-
timately, the judge could instruct a jury that it may
assume the contents of the discarded or destroyed
device would have been unfavorable to you.

9. Don’t send messages, including emails, text
messages or “private” social media messages,
about your claim, health or activities to anyone
except your lawyers. Careless emails and elec-
tronic messages can destroy a case.

10. Don’t post on websites or web group chats. You
don’t own the information you post online. Such
information is highly searchable. You should not
enter any information on dating or insurance
websites, post on message boards, participate in
or comment on social media “private” groups or
blogs or use chat rooms.

Use Social Media to Your Advantage
Social media can be used to your client’s advantage.

You can learn lots about corporate defendants through

their websites. Companies love to post about where
all they do business. Also, if you are taking a corpo-
rate defendant’s deposition, perform a Google search
on him. Review his bio on LinkedIn. You can find out
about the defendant company’s culture through the
company’s website and press releases. Ask the corpo-
rate representative if firing the injured worker for
having a workers’ compensation claim is consistent
with the company’s corporate culture.
In order to zealously represent your client, you must

include counseling the client on the subject of social
media. As the attorney, you must explain to your
client that anything posted on social media is like
sending an invitation to the insurance company and
the defendant welcoming them into their home and
life. Do not allow your clients to do this. As the attor-
ney, you must discuss with your client social media
and its implications on their case. Clients must under-
stand that something they consider to be harmless and
not relevant to the case can be used against them by
the opposition.                                                           s

Endnotes
1. https://www.merriam-webster.com/dictionary/social%20media.

2. https://techcrunch.com/2018/11/14/amazon-echo-recordings-judge-murder-case/.

3. https://www.cnet.com/news/alexa-fitbit-apple-watch-pacemaker-can-testify-against-
you-in-court/.

4. The Stored Communications Act (SCA, codified at 18 U.S.C. Chapter 121 §§ 2701–2712).

5. http://www.atlantainjurylawblog.com/trucking-accidents/social-media-instructions-for-
clients.html. Thanks to Ken Shigley. Posted June 8, 2016.
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in 2018-2019 targeted suspicious
cryptocurrency offerings.1 In the
words of ASC Director Joseph
Borg, this recent flurry of enforce-
ment actions is “just the tip of the
iceberg.”2 Why is Alabama placing
such an emphasis on regulating
cryptocurrencies? And why now?
In April 2018, the North American

Securities Administrators Associa-
tion (NASAA), under the leadership

of its then-president, Alabama’s
own Joseph Borg, organized a task
force to conduct international, coor-
dinated investigations into Initial
Coin Offerings3 (ICO) and other in-
vestment products related to cryp-
tocurrencies in an initiative known
as “Operation Cryptosweep.” This
initiative revealed a disturbing and
unfortunate trend: illegal and fraud-
ulent schemes involving the sale of
cryptocurrencies are a growing
threat to Main Street investors
across the country. As reported in
the NASAA’s 2018 Enforcement
Report, state regulators are finding
evidence of pervasive fraud, in-
cluding issues such as “concealing

Operation CryptoSweep–
The Alabama Securities Commission Is 

Setting the Bar in Cryptocurrency Crackdown
By Albert W. Copeland

Around 50 percent of the Alabama 
Securities Commission’s (ASC) 
reported administrative actions

T
h

e
 A

l
a

b
a

m
a

 L
a

w
y

e
r

266 July 2019

t H E  a L a B a m a  L a w y E r :  t E C H n o L o g y  i s s u E



T
h

e
 A

l
a

b
a

m
a

 L
a

w
y

e
r

www.alabar.org 267

t H E  a L a B a m a  L a w y E r :  t E C H n o L o g y  i s s u E

important information from in-
vestors, including the significant
risks associated with investing in
the cryptocurrency market, the
true identity of the promoters and
managers of investment programs,
the actual location of issuers’ busi-
ness operations, and the premises
for promises of lucrative profits
and returns.”4

To date, NASAA’s crypto-crack-
down has resulted in more than
200 inquiries, 50 of which related
to ICOs or cryptocurrencies.5 Con-
sidering Alabama’s membership in
NASAA and Borg’s leadership in
the ASC and NASAA, it is no sur-
prise that the state’s enforcement
is also aggressive. In fact, the ASC
originally conceived the idea for
NASAA, making the state not
only a leader in the United States
for consumer protection for ICO
fraud, but across the world as well.
What exactly do these cease-and-
desist orders allege?

In the Matter of JINBI
Limited, Andre Rafnsson
And Joseph Crawly
To illustrate, consider the com-

mission’s order in September
2018: In the Matter of JINBI Lim-
ited, Andre Rafnsson and Joseph
Crawly.6 Like most cease-and-de-
sist orders filed by the ASC
against cryptocurrency companies,
this matter targets the company’s
unregistered sale of securities
through its ICO offering.
The order begins by providing

general information and a brief
statement of the facts about JINBI
Limited, its co-founders and the
company’s ICO token sale. The

abbreviated versions of the facts
alleged are:

• The London, UK-based com-
pany, JINBI Limited, through its
co-founders Rafnsson and Craw-
ley, operates an online entity that
purports to “merge traditional
gold investments with
blockchain technology offering
token holders a share in the prof-
itability from the production of
gold.”7 To operate this entity,
JINBI sought to raise $88 mil-
lion through a 28-day ICO offer-
ing in which it capped its token
offering to 12.5 million tokens.

• In August 2018, ASC discovered
JINBI’s advertisement that in-
vited Alabama residents to invest
in its ICO on Montgomery’s
WSFA 12 News’ website. The ad-
vertisement claimed that “JINBI
allows individuals to trade gold in
a peer-to-peer system to share the
profitability of gold production”
using JINBI tokens that could be
obtained through an investment
on its token site.8

• According to the company’s
website and its whitepaper,
JINBI token holders will benefit
directly and share in the prof-
itability from the production of
gold through JINBI’s liquidity
events following production
milestones whereby each coin
holder will receive a biannual
dividend payable in physical
gold or JINBI tokens.9

Upon notification of JINBI’s ad-
vertisements, the ASC conducted an
inquiry and found the company’s
ICO efforts in Alabama to be un-
lawful under Ala. Code §§ 8-6-4
and 8-6-17(a)(2).10 In reaching its

This initiative 
revealed a disturb-
ing and unfortunate
trend: illegal and
fraudulent schemes
involving the sale
of cryptocurrencies
are a growing
threat to Main
Street investors

across the country.
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conclusion, the commission first
found that JINBI’s Initial Coin 
Offering qualifies as a “security.”11

Ala. Code § 8-6-2(10) defines a
“security,” in relevant part, to be
“participation in any profit-sharing
agreement … [or] investment con-
tract.”12 The commission found that
JINBI’s cryptocurrency plan re-
quires “investors to invest money
into the common investment plan in
order to pool their investments with
other investors. Investors share and
expect a profit and receive biannual
dividends based on investments’
profitability … [t]herefore, Respon-
dents’ ICO development plans con-
stitute investment contracts and
profit-sharing agreements and are
‘securities’ as defined by the Act.”13

Moreover, JINBI and its co-
founders qualify as an “issuer”
under Alabama securities law. Ala.
Code § 8-6-2(5) defines “issuer” as
“[e]very person who proposes to
issue, has issued, or shall hereafter
issue any security. Any person who
acts for a compensation or a con-
sideration as a promoter for or on
behalf of a corporation, trust, unin-
corporated association, or partner-
ship of any kind to be formed shall
be deemed to be an issuer.”14 By
issuing its token sale (i.e invest-
ment contract and/or profit-sharing
agreement), JINBI, Rafnsson and
Crawley are “issuers” and are sub-
ject to the Act’s provisions.15

Next, the commission found that
JINBI’s ICO sale to Alabama resi-
dents through WSFA 12 News’
website was in violation of Ala.
Code § 8-6-4, which provides that
“[i]t is unlawful for any person to
offer or sell any security in this state
unless: (1) it is registered under this
article; (2) the security is exempt
from registration under Section 8-6-
10; or (3) the transaction is exempt

under Section 8-6-11.”16 After con-
ducting a registration file review
and corporation search, the com-
mission found that JINBI’s invest-
ment contract and/or profit-sharing
agreement “were neither registered
nor subject to a perfected exception
from registration in Alabama at the
time of solicitation or sale and were
offered in violation of the Act.”17

Finally, the respondents’ failure
to disclose that its JINBI tokens
were “securities” in its advertise-
ment violated Ala. Code § 8-6-
17(a)(2).18 That statute provides,
in relevant part, that it is unlawful
“for any person, in connection
with the offer, sale, or purchase of
any security, directly or indirectly
… to omit to state a material fact
necessary in order to make the
statements made, in the light of
the circumstances under which
they are made, not misleading.”19

Takeaways
1. Enforcement strategy
The ASC successfully employs a

two-tiered approach to protect Ala-
bama investors from fraudulent
cryptocurrency offerings: enforce-
ment and education. Between its in-
quiries and official cease-and-desist
orders like In the Matter of JINBI
Limited, director Borg and his staff
are putting the world on notice that
Alabama law and regulations may
apply to crypto-related investments,
as evidenced through its 21 ICO in-
quiries20 and 14 cease-and-desist or-
ders since Operation Cryptosweep’s
announcement in May 2018.21 Con-
currently, the ASC is helping edu-
cate Alabamians through its fraud
prevention outreach programs, in
which its leaders speak to profes-
sional and civic groups in seminars



Meanwhile, 
defrauded 
consumers need
help with recourse
for their lost 
investments in
this multi-billion
dollar market.

about these risky investments. As
this emerging market continues to
develop, we can expect the ASC to
continue this strategy.

2. opportunity
This is an exciting time to be a

lawyer in this space–both on the
defense and the plaintiff’s side. En-
trepreneurs and their companies are
in need of practical legal counsel in
business organization, securities
regulation and contract formation
to help elevate their startups to the
next level.22 Meanwhile, defrauded
consumers need help with recourse
for their lost investments in this
multi-billion dollar market.

3. service
Our motto, “Lawyers Render

Service,” has never been as preva-
lent as it is now for our role as
lawyers in the crypto-space. To-
gether, we can help the ASC in its
goal of protecting our fellow Al-
abamians not only through repre-
sentation, but helping our families,
friends and communities through
participating in education and
fraud prevention outreach on these
consumer protection issues.        s

Endnotes
1. Administrative Actions–2018-2019, Alabama Securities

Commission, http://asc.alabama.gov/2018.aspx (last
visited April 10, 2019).

2. Alabama Securities Commission Participates in Coordi-
nated International Crypto Crackdown, Alabama Securi-
ties Commission, News Releases (May 21, 2018),
http://asc.alabama.gov/News/2018%20News/5-21-
18%20Cryptosweep%20NASAA%20-%20ASC.pdf.

3. What to Know About ICOs, Alabama Securities Commis-
sion, Investor Alerts (May 2018), http://www.asc.state
.al.us/investor_alerts.aspx (defining ICO as “a method
used by an individual, group of individuals, or organiza-
tion to raise capital for a planned project. Most ICOs in-
volve projects that are at the ‘idea’ stage and in many
instances may lack a prototype or ‘real world’ imple-
mentation of the idea. To finance the idea or project
through an ICO, promoters create a new virtual ‘coin’ or

‘token,’ which is then sold online to participants in the
ICO in exchange for fiat currency”).

4. NASAA 2018 Enforcement Report at 5, http://www
.nasaa.org/wp-content/uploads/2018/10/2018-
Enforcement-Report-Based-on-2017-Data-FINAL.pdf.
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Joseph Crawley, Respondents, 2018 WL 5098924, at *3.

18. Id.

19. Ala. Code § 8-6-17(a)(2).

20. Alabama Securities Commission Updates Coordinated
Crypto Crackdown, Alabama Securities Commission,
News Releases (August 28, 2018), http://www.asc.state
.al.us/news_detail.aspx?ID=12943.

21. See generally Administrative Actions–2018-2019, Ala-
bama Securities Commission, http://asc.alabama.gov/
2018.aspx (last visited April 10, 2019).

22. See, e.g. Alabama Securities Commission Updates Coordi-
nated Crypto Crackdown, Alabama Securities Commission
(August 28, 2018), http://www.asc.state.al.us/news_
detail.aspx?ID=12943 (stating that “[s]ponsors of these
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The Alabama Uniform Voidable
Transactions Act (“AUVTA”)1 re-
places the Alabama Uniform Fraud-
ulent Transfer Act (“AUFTA”),2

and applies to transfers and transac-
tions occurring after January 1,
2019.3 The AUVTA is not a whole-
sale revision of the AUFTA. Its
changes are narrow, targeted and in-
tended to clarify points of confu-
sion and harmonize the law with

other statutes. In addition to the
name change, the AUVTA (i) adds
a choice of law provision, (ii) de-
fines and allocates the burdens of
proof, (iii) refines the definition of
“insolvency,” (iv) refines defenses
and (v) expands the prior law to
apply to series organizations. These
changes will be described in more
detail below.
Although the AUVTA’s changes

are relatively minor, the name
change itself–the replacement of
“fraudulent” with “voidable”–rep-
resents a major course correction
intended by the drafters to clear up
centuries-old confusion about the

What’s in a Name
(Besides Centuries of Confusion)?

THE ALABAMA UNIFORM VOIDABLE TRANSACTIONS ACT
By N. Christian Glenos and Cathleen C. Moore

On January 1, 2019, Alabama became
the 17th state to enact the Uniform 

Voidable Transactions Act (“UVTA”).
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very nature of a fraudulent transfer, likely rooted in an
incorrect translation of the Latin phrase “in fraudem
creditorum” in the mid-1500s. To understand where
we are, it helps to know where we’ve been, so a brief
review of the history of fraudulent (or voidable) trans-
fer law is in order.

A Brief History of Fraudulent 
Transfer Law
While American law

is primarily based on
English law, a deeper
study of the origins of
the American–and Eng-
lish–legal tradition
sometimes reveals a
more complex story.
This is certainly true of
the origins of American
fraudulent transfer law.
As it turns out, as long
as there has been prop-
erty, there have been
defaulting debtors. In
recognition of this reality, the ancient Romans had a
well-developed body of fraudulent transfer law, em-
bodied in the Institutes of Justinian in Corpus Juris
Civilis, the Roman Civil Code. The Institutes of Jus-
tinian, compiled by order of Byzantine Emperor Jus-
tinian I, stated the general principles of Roman
fraudulent transfer law:

Again, if anyone has transferred his property to
another in fraud of creditors, upon judgment to
that effect by the chief provincial magistrate, the
creditors of the transferor may seize his property,
avoid the transfer, and recover the thing trans-
ferred; that is, they may claim that the things
have not been transferred at all and accordingly
are still within the legal possession of the debtor.4

This core statement of fraudulent transfer law remains
remarkably unchanged from when it was first pub-
lished in 533 A.D.

Roman law, as published in the Justinian writings,
was likely carried over to England during the mis-
sions of St. Augustine during the late fifth century
A.D.5 By 600 A.D., the King of Kent, a convert of St.

Augustine, was known to have modeled the laws of
his kingdom “according to the Roman mode.”6

Roman law continued to influence the development of
the English common law during the centuries that fol-
lowed,7 but the English common law courts did not
always acknowledge their use and application of
Roman law:

And this habit and practice gradually increased
proportionally with the rise and increase of Eng-
lish prejudice against whatever bore the name
“Roman.” Originally this prejudice began in a
well-founded English abhorrence of the absolu-
tion of the Roman public law. But the repudiation
of this tended to involve the rejection of the
Roman private law–at least openly. English sus-
picion, prejudice, and jealousy of “foreign laws”
finally aroused much hostility to Roman law . . .
This hostility was especially aimed at the en-
croaching pretensions of the Canon Law–that ec-
clesiastical offshoot of Roman law; soon,
unfortunately, it also became aimed at the Roman
in addition to the Canon law. Both became suspi-
ciously regarded . . . as mere instruments to en-
slave the English people to popes and emperors:
hence the efforts to curtail the authoritative influ-
ence in England of the Roman laws. To such a
state of ingratitude did insularity and religious
prejudice finally reduce most English jurists until
modern times, when at last the debt owed by our
law to Roman law began to be paid.8

By the 1500s, during
the reign of Queen Eliz-
abeth I, the lack of writ-
ten statutory law in
England became in-
creasingly unworkable
as England’s stature as
a mercantile power
grew. As the English
developed their own
statutory code, they
borrowed heavily from
the Roman Civil Code.
However, due to contin-
uing hostility to foreign
laws generally, and Roman law more particularly, the
English wanted to maintain plausible deniability that
they were copying the Romans9 so they sometimes

Emperor Justinian I

Queen Elizabeth I
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changed the legal terms, and important meaning got
lost in the translation.
English fraudulent transfer law incorporated the

Roman concept embodied in the Latin phrase “in
fraudem creditorum,” or “in fraud of creditors.” As
explained by one historian, however, “fraudem” in
Latin meant something entirely different than it would
come to be understood by the English:

The point is that the term fraus, in Latin, does not
really mean “fraud” at all in the sense of “deceit”–
at any rate, not deliberate fraud. The word for that
is dolus. The word frausmeans “prejudice” or
“disadvantage” . . . Unfortunately the word came
to be applied both in legal as in non-legal writers
[sic] to the quality of the act that caused the preju-
dice, as well as to the damage itself and so be-
came almost–but not quite–interchangeable with
dolus. An ambiguity was thus foisted upon the
phrase in fraudem creditorum, which has com-
pelled us to distinguish between “actual” fraud
and “constructive” fraud, and forced other indirec-
tions upon us which have obscured the purpose
and function of this form of relief.10

In fraudem creditorum, properly translated, means
something roughly equivalent to “to the disadvantage
of creditors.” As interpreted by the English, however,
it came to mean something more akin to “in deceit of
creditors,” suggesting an element of intentional fraud
or misrepresentation. So when the English Fraudulent
Conveyances Act of 1571 (Statute of 13 Elizabeth C.
5) was carried across the Atlantic to the American
colonies, its misleading focus on “deceit” instead of
“disadvantage” came too.

Statutory Precursors to the AUVTA
The principles of fraudulent transfer law as embodied

in the Statute of 13 Elizabeth continued as part of the
American common law for several hundred years.
Then in 1918, the Uniform Law Commission published
the Uniform Fraudulent Conveyance Act of 1918
(“UFCA”), which was enacted in 25 states. Subse-
quently, in 1984, the Uniform Law Commission pub-
lished the Uniform Fraudulent Transfer Act (“UFTA”),
which was enacted in 43 states, as well as the District
of Columbia and the U.S. Virgin Islands. Alabama
adopted the UFTA, with some modifications, in 1989.

The impetus for the UFTA in 1984 was to conform
state laws more closely to the fraudulent transfers
provision in the new Bankruptcy Code, enacted in
1978. This major, newly-enacted federal statute re-
tained the “fraud” terminology in federal fraudulent
transfer law.11 The Drafting Committee of the Uni-
form Law Commission was charged with harmoniz-
ing the UFTA with the Bankruptcy Code, so another
generation would pass before there would be a re-
newed opportunity to fix the problems caused by the
regrettable mistranslation of in fraudem creditorum
centuries earlier.

Fraud by Any Other Name…
Would Really Help Clear up 
Things Here
With the concept of deceit or intentional misrepre-

sentation unwittingly baked into the name “fraudulent
transfer” from the beginning, courts regularly misap-
plied the laws in a variety of contexts. One common
error was in the interpretation of pleading standards.
Some courts required plaintiffs to specifically plead
“fraudulent intent” when alleging a fraudulent trans-
fer because the Federal Rules of Civil Procedure, as
well as many state rules of civil procedure, including
Alabama’s, require that parties alleging fraud state
with particularity the circumstances constituting
fraud.12 Even though fraudulent transfers are unre-
lated to “fraud” as intentional misrepresentation, and
fraud is not an element of a claim under the UFTA,
courts would dismiss otherwise valid fraudulent trans-
fer claims for failure to meet the heightened pleading
standard for “fraud.”
Moreover, under several theories of recovery of fraud-

ulent transfers, there is no intent element at all, much
less a required showing of “fraudulent” intent by the
transferor. The continued use of the word “fraud” in con-
nection with these transactions was needlessly confusing
and misleading. For example, under the AUFTA, credi-
tors may avoid transfers made without adequate consid-
eration under one of the following conditions: (1) the
debtor was left by the transfer with unreasonably small
assets for a transaction or business in which the debtor
was engaged or about to engage; (2) the debtor intended
to incur, or believed or reasonably should have believed
that the debtor would incur, more debts than the debtor
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would be able to pay they become due; or (3) the debtor
was insolvent at the time or as a result of the transfer or
obligation. As noted by the Drafting Committee of the
Uniform Law Commission when considering changes to
the UFTA, these theories of recovery under the UFTA
“have nothing whatever to do with fraud (or with intent
of any sort) . . .  [yet] came to be widely known by the
oxymoronic shorthand ‘constructive fraud.’”13

Likewise, even under the theory of recovery relating
to a transfer of property made by a debtor with “ac-
tual intent to hinder, delay, or defraud” a creditor of
the debtor, the “fraud” tag can distort results. This
section applies even if the debtor intends to merely
“hinder” or “delay” a creditor, even absent intent to
“defraud,” but, as noted by the drafters of the UVTA,
this provision “came to be widely known by the short-
hand tag ‘actual fraud’ . . . [and that] shorthand is
misleading, because that provision does not in fact re-
quire proof of fraudulent intent.”14

The revisions set forth in the UVTA make more
sense against this historical background. When the
Drafting Committee of the Uniform Law Commission
met to consider changes to the UFTA, the name
change was a major priority. The drafters explained:

[T]he retitling is not motivated by the substan-
tive revisions to the 2014 amendments, which
are relatively minor. Rather the word “Fraudu-
lent” in the original title, though sanctioned by
historical usage, was a misleading description of
the Act as it was originally written. Fraud is not,
and never has been a necessary element of a
claim for relief under the Act. The misleading in-
timation to the contrary in the original title of the
Act led to confusion in the courts.15

While news of the name change was met with
grumblings by some change-averse practitioners, the
Uniform Law Commission unanimously adopted the
UVTA without dissent on July 16, 2014. Alabama
adopted the UVTA during the 2018 legislative ses-
sion, and the AUVTA applies to all transactions oc-
curring on or after January 1, 2019.

The AUVTA and Its Revisions to the
AUFTA
As under the AUFTA, four general types of transac-

tions are voidable under the AUVTA:

• Transfers made with actual intent to hinder, delay
or defraud creditors;16

• Transfers made by an insolvent debtor without re-
ceiving reasonably equivalent value in exchange
for the transfer;17

• Transfers made by an insolvent debtor to an in-
sider of the debtor that has reasonable cause to be-
lieve that the debtor is insolvent;18 and

• Transfers made by a debtor, without receiving rea-
sonably equivalent value in exchange for the
transfer, when the debtor is either undercapital-
ized or about to incur debts beyond his ability to
pay as they become due.19

The major revisions introduced by the AUVTA include
the following:

Choice of terms
As discussed at length above, the word “voidable”

replaced “fraudulent” to reduce confusion about the
meaning of the UVTA and to discourage the applica-
tion by courts and parties of an erroneous intent ele-
ment. In addition, the word “transaction” replaced
“transfer” because the UVTA drafters determined that
“transfer” was under-inclusive and failed to cover the
incurrence of obligations by the debtor, which are
also covered by the UVTA.20

Choice of Law
The AUVTA adds a new section 11, which estab-

lishes a choice of law rule providing that the local law
of the jurisdiction in which the debtor is “located” at
the time of the transfer shall govern claims for relief. It
provides that an individual debtor is located at the in-
dividual’s principal residence, a debtor that is an or-
ganization and has only one place of business is
located at its place of business, and a debtor that is an
organization and has more than one place of business
is located at its chief executive office.21 This new rule
intends to provide a simple and predictable choice of
law rule. Section 11, with its focus on the location of
the debtor, is analogous to the choice of law rule set
forth in section 9-301 of the Uniform Commercial
Code. The UVTA drafters noted that the analogy to the
law of secured transactions is apt, “because the sub-
stantive rules of this Act are a species of priority rule,
in that they determine the circumstances in which a
debtor’s creditors, rather than a debtor’s transferee,
have superior rights in property transferred by the
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debtor.”22 Moreover, the focus on the debtor’s location
“when the transfer is made” is intended to reduce the
incentives for a debtor to make a voidable transfer in
one jurisdiction and then evade the consequences by
moving to a jurisdiction with more favorable laws.

Burden of Proof
The AUVTA also adds several provisions defining

and allocating the burden of proof. Specifically, new
sections 5(c), 6(c) and 9(h) clarify that the burden of
proof for claims and defenses under the AUVTA is a
simple “preponderance of the evidence” standard. Be-
cause of the use of the word “fraud” in earlier itera-
tions of the law, courts sometimes applied a
heightened “clear and convincing evidence” standard
in evaluating claims and defenses. The UVTA cate-
gorically rejected the application of a heightened stan-
dard, even for claims seeking to avoid transfers made
with the intent to hinder, delay or defraud creditors.23

In addition, the AUVTA removes uncertainty regard-
ing the allocation of the burden of proof. Under sec-
tions 5(c) and 6(c), the creditor making claims for
relief under sections 5 and 6 bears the burden of proof.
Section 9(g) of the AUVTA sets forth clear rules allo-
cating the burden of proving defenses under Section 9.
The party asserting defenses to voidable transfer
claims set forth in Section 9 of the AUVTA bears the
burden of proving the defenses.24 The creditor has the
burden of proving the value of the transferred asset
when seeking a money judgment.25 The transferee has
the burden of proving any good faith defense.26 A
party seeking adjustment of a money judgment bears
the burden of proving the adjustment.27

insolvency
The definition of “insolvent” continues to be impor-

tant in the AUVTA, because many bases for relief
turn on whether the debtor is insolvent. The AUVTA
clarifies the definition of insolvency to provide that a
debtor is insolvent “if the sum of a debtor’s debts at a
fair valuation is greater than the sum of the debtor’s
assets at a fair valuation.”28 While the comments have
always provided that “fair valuation” applies to both
the debtor’s debts and assets, the statutory text itself
has now been revised to make this more apparent. In
addition, the AUFTA had contained a special defini-
tion of insolvency applicable to partnerships that gave
a partnership full credit for the net worth of each of 
its general partners. The AUVTA has deleted that 

definition. As a result, the general definition of “insol-
vency” applicable to other debtors applies to partner-
ships as well.29

Both the AUFTA and the AUVTA establish a rebut-
table presumption that a debtor that is generally not
paying his debts as they come due is insolvent.30 Once
the presumption of insolvency is triggered by a show-
ing that the debtor is not paying his debts as they
come due, the AUVTA shifts the burden of proof to
the defendant (i.e., the transferee) to prove solvency.31

defenses
The AUFTA made it a complete defense to so-called

“actual fraud” (transfers made with actual intent to
delay, hinder or defraud creditors) if the transferee
takes in good faith and for reasonably equivalent
value. The AUVTA adds an additional requirement
that the reasonably equivalent value must be given to
the debtor.32

In addition, the AUVTA creates a defense for subse-
quent transferees (i.e., transferees other than the first
transferee) that take in good faith and for value. The
defense, derived from section 550 of the Bankruptcy
Code, also protects any later transferee from such a
protected transferee, even if the later transferee did
not take for value.33

Finally, the AUVTA retains the language in the
AUFTA providing that transfers resulting from en-
forcement of a security interest under Article 9 are not
avoidable, but carves out from this defense “accep-
tance of collateral in full or partial satisfaction of the
obligation it secures,”34 also known as a strict foreclo-
sure. While Article 9 contains protections for a
debtor’s other creditors in the case of a foreclosure
sale (e.g., the requirement of commercial reasonable-
ness), there is no requirement of commercial reason-
ableness for a strict foreclosure, which requires only
the debtor’s consent. So if the debtor facing a strict
foreclosure does not withhold his consent to protect
his equity, there is little protection for the debtor’s
other creditors. The revision to the AUVTA attempts
to provide a measure of protection to other creditors
in these scenarios.

series organizations
The AUVTA adds a new section providing that a

“series organization” and each “series of the organiza-
tion” is to be treated as a separate person for purposes
of the Act, even if it is not treated as a person for



other purposes.35 This addition recognizes the increas-
ing prevalence of series organizations in complex
transactions. A series of a series organization may not
be a legal entity, even though it has its own assets and
liabilities. If a series is not a legal entity, then a credi-
tor could not challenge a transfer of property from
one series to another under fraudulent transfer law,
which only applies to a “person” (i.e., a legal entity).
The AUVTA seeks to close this loophole by adding a
new section providing that a “series” that has its own
assets and debts is to be treated as a person for pur-
poses of the AUVTA, regardless of how it is treated
for other purposes. Committee work at the Uniform
Law Commission is currently underway to add series
provisions to all uniform acts applicable to unincorpo-
rated business organizations.

Alabama Exclusions from the UVTA
Alabama adopted the UVTA in large measure, with

a couple of notable exceptions. First, it retained the
existing statute of limitations.36 Second, as with the
AUFTA, the AUVTA omitted language from the
UVTA referring to “obligations,” opting instead to
leave the question of whether an obligation is void as
a voidable conveyance to existing common law.37

Conclusion
The revisions embodied in the AUVTA help to

bring the law in line with the original intent of its an-
cient founders by removing the “fraud” language that
created centuries of misdirection, while also making
the adjustments necessary to account for the realities
of modern business transactions.                               s
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Mobile Broadband
Technology’s Journey
Toward 5G Technology
Mobile broadband–the wireless

industry’s marketing term for
technology that allows devices to
connect to the Internet wirelessly
using cellular networks–is moving
toward the technology’s fifth gen-
eration, also known as 5G.
During mobile broadband’s less

than 40 years of history, its tech-
nology has evolved from the
1980’s era of 1G analog telecom-
munications, to the 1990’s era of
2G digital phone calls and SMS1

text messages, to the early 2000’s
era of 3G high-speed Internet and
multi-media applications, to our
current era of 4G and 4G LTE2

technology’s improved down-
load/upload speeds, reduced la-
tency (i.e., lag time) and crystal
clear voice calls.

Overview of 5G’s 
Significance and 
Characteristics
Unlike previous generations of

mobile broadband technology that
featured one main evolutionary
development each, 5G will feature

5G Mobile Technology–
FCC Preemption and Geopolitics

By William M. Lawrence and Matthew W. Barnes

T
h

e
 A

l
a

b
a

m
a

 L
a

w
y

e
r

276 July 2019

t H E  a L a B a m a  L a w y E r :  t E C H n o L o g y  i s s u E



T
h

e
 A

l
a

b
a

m
a

 L
a

w
y

e
r

www.alabar.org 277

t H E  a L a B a m a  L a w y E r :  t E C H n o L o g y  i s s u E

multiple new evolutionary devel-
opments and radically change how
consumers use the Internet.
5G will have three revolutionary

characteristics. First, data transfer
speeds will be up to 100 times more
rapid than 4G, allowing consumers
to transmit and download content
astonishingly faster than ever imag-
ined. Second, 5G will dramatically
reduce latency, which will allow
consumers to stream content with-
out delays and glitches. Third, 5G
will materially increase device con-
nectivity and capacity abilities, al-
lowing consumers to communicate
simultaneously with greater num-
bers of users and devices.

5G and the “Internet of
Things”
The Internet of Things (the IoT)

is a network of Internet-connected,
data-sharing machines, appliances
and other devices which, despite
its infancy, has given consumers
products like smart watches, au-
tonomous cars and Internet-based
home security systems. 5G’s in-
creased data capacity and speed,
combined with its reduced latency,
will fuel the so-called IoT.
Just as anabolic steriods stimu-

late muscle growth, 5G will stimu-
late the IoT’s growth, maturation
and evolution. Among other ways
in which 5G will support next-ge-
neration IoT services, the follo-
wing are widely-predicted results:

• The automotive industry could
use 5G and the IoT to produce
connected automobiles featur-
ing augmented and virtual re-
ality technologies, which could
lead to direct communication
between vehicles, vehicle to
pedestrian and vehicle to 

infrastructure, in order to foster
automobile convenience and
safety, including route plan-
ning and real-time updates.

• Industrial manufacturers could
use 5G and the IoT to develop
highly secure private IoT net-
works, by integrating security
into network architecture.

• The healthcare field could use
5G and the IoT to perform tele-
surgeries and allow specialists
to remotely monitor patients
and surgeries using real-time
networks.

• Gaming manufacturers, retail
businesses and other primarily
consumer-based businesses
could use AR and VR to revo-
lutionize customer experiences.

5G and Smart Cities
5G and the IoT will together fuel

the evolution of “smart cities”–mu-
nicipalities that use data collection,
information supply and enhanced
communication technologies to
manage assets and resources, im-
prove government services, foster
economic growth and enhance liv-
ability. Early examples of smart city
technologies include automated
traffic management systems to re-
duce traffic and allow for more effi-
cient movement, multi-modal
transportation and smart traffic
lights, and digital utility monitoring.
Smart cities are predicted to spur

economic growth for their citizens,
but they could also reduce govern-
ment expenditures. For example,
research suggests that smart city
solutions for managing vehicle traf-
fic and electrical grids could pro-
duce $160 billion in benefits and
savings by reducing energy use,
traffic congestion and fuel costs.3

The United States and
China Are in a Race for
5G Dominance
to the Victor go the spoils–
the Economic motives for
global 5g Leadership
The United States is currently the

world’s mobile broadband leader, a
position to which it ascended with
4G technology’s emergence. Rid-
ing on 4G technology’s back, U.S.-
based companies like Facebook,
Apple, Amazon, Netflix, Google,
Venmo, Uber and Lyft have
changed how society functions and
communicates, led the U.S. econ-
omy and generally transformed
consumers’ day-to-day lives.
As the global mobile broadband

leader, the U.S. has received signifi-
cant economic rewards. 4G innova-
tions created almost $100 billion of
the GDP’s annual increase by 2016,
increased wireless-related jobs by
84 percent from 2011 to 2014 and
increased American companies’ rev-
enue approximately $125 billion
(including more than $40 billion in
additional revenue due to app stores
and app developers).4 Experts pre-
dict that 5G technology will stimu-
late the U.S. economy to heights
dwarfing the gains created by all
prior mobile broadband technolo-
gies combined, including, by one 
forecast, three million new jobs,
$275 billion in private investment
from wireless operators and $500
billion in economic growth.5

The United States does not want
to lose its global mobile broadband
leadership and suffer the negative
effects that Japan and several Eu-
ropean countries suffered by losing
3G and 4G wireless leadership.
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to the Victor go the spoils–
geopolitical motives for
global 5g Leadership
China wants to become the

world’s first choice for 5G tech-
nologies and supplant the U.S. as
the global mobile broadband
leader. Aside from losing out on
the significant economic develop-
ment that global 5G leadership is
expected to bring, the U.S. gov-
ernment has a more base emo-
tional reason for not wanting to
cede global 5G leadership without
a significant fight–fear.
Underlying the U.S. fears are the

following concerns: (i) China could
expose security and privacy risks in
the U.S. government, in U.S.-based
companies and pertaining to U.S.
citizens; (ii) the potential for China
to install malicious software and
backdoor spying technologies in im-
ported devices to track and discover
vital U.S. interests; and (iii) China
could remotely sabotage Internet-
connected devices and cripple the
U.S.’s communications and eco-
nomic systems in the process.
In short, the U.S. understands

that China, by controlling the IoT
through 5G, will gain significant
and destabilizing political, eco-
nomic and military strength.

it’s a marathon, not a sprint
In early 2018, most experts

opined that China was leading the
race to global 5G dominance, with
South Korea in second place and
the U.S. trailing in third place.
The U.S.’s early race positioning

suffered due to the lack of 5G de-
ployments, the federal govern-
ment’s failure to auction necessary
spectrum and outdated infrastruc-
ture rules at the federal, state and
local government levels.6

China’s early race positioning
benefitted due to multiple factors:

• First, jobs creation incentivized
China. The China Academy of
Information and Communica-
tions Technology (CAICT), a
government-run research insti-
tute, estimates that 5G will cre-
ate more than eight million
jobs in China by 2030.7

• Second, privately-owned Chi-
nese companies want to evolve
and be known as innovative
forces, rather than continuing
their well-earned reputation
for being manufacturers of
copycat products.

• Third, Chinese carriers view
themselves as governmental
partners, who follow govern-
ment direction and implement
government policy objectives,
which propelled Chinese carri-
ers to far more quickly invest

in 5G networks than U.S.-
based carriers.

• Fourth, the Chinese govern-
ment has helped propel Chi-
nese carrier investments in 5G
networks by giving the carriers
necessary spectrum, unlike
their U.S. counterparts who
must purchase their spectrum
from the federal government.

Notwithstanding the United
States’ sluggish start in the race for
global 5G leadership, it is finding
its mid-race form. In April 2019,
the Cellular Telecommunications
Industry Association, a trade asso-
ciation that represents the U.S.
wireless communications industry,
released a new report that found
the U.S. and China are now tied
for first place in 5G readiness.8

The report attributes the U.S.’s rise
in the rankings to the wireless in-
dustry’s investment as a whole and
to the work of U.S. policymakers
to speed the process of updating
networks. According to the report,
the U.S. currently has the most
worldwide commercial 5G deploy-
ments, spurred by AT&T’s 5G
launch in more than a dozen mar-
kets and Verizon’s 5G launch in
several municipalities. The report
predicts 5G will be available in 92
U.S. municipalities before 2020.

5G Will Introduce the
World to Small Cell 
Facilities
To deliver to consumers the stag-

gering, multi-gigabit speeds that 5G
promises, carriers will use ex-
tremely high frequency millimeter
waves that they have not used previ-
ously for consumer devices. Al-
though the technological advantages

In April 2019, the
Cellular Telecommu-
nications Industry
Association, a trade
association that 

represents the U.S.
wireless communica-

tions industry, 
released a new report
that found the U.S.
and China are now
tied for first place in

5G readiness.8
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of millimeter waves is critical to 5G
delivery, the high-frequency waves
do not travel as far generally as the
lower frequency waves used to de-
liver 4G technology and suffer at-
tenuation due to, among other
things: (i) atmospheric gases, which
absorb the waves; (ii) line-of-sight
path blockages, including building
walls and some foliage; and (iii) rain
and other precipitation forms.
To combat signal attenuation so

that millimeter waves can carry
5G’s promise of enormous data
quantities at multi-gigabit speeds,
carrier networks must have numer-
ous, densely-located connections
to small, low-power, short-range,
self-contained cell site nodes, also
known as “small cell facilities” or
“small cells,” which are the build-
ing blocks of 5G networks. Conse-
quently, carriers are turning their
attention away from deploying cell
towers and other high-power
macrocell sites and toward deploy-
ing small cells.
A small cell consists generally of

a single antenna and supporting
transmission equipment. The
“small” in small cells refers not to
their size but, rather, to their
smaller power and coverage ra-
diuses than macrocell sites; how-
ever, small cells are indeed smaller
in size, more discrete and more
aesthetically pleasing than cell tow-
ers. Typical small cell enclosures
do not exceed six cubic feet in vol-
ume, and most associated wireless
equipment does not exceed 28
cubic feet in cumulative volume.
Small cells have the benefit of not

requiring expensive land swaths like
cell towers and other macrocell
sites. Carriers deploy small cells on
a variety of structures, including
poles, street lights, traffic lights, 
utility poles9 and street signs,

among other structures. Due to the
quantity of existing installable
structures and fiber optic cable in-
stallations, public rights-of-way are
the generally preferred small cell
deployment locations.10

Approximately 200,000 opera-
tional small cells are installed
across the U.S., which are prima-
rily used to assist with 4G delivery
in highly populated and congrega-
tional areas.11 However, according
to one expert, 5G will require
more than 800,000 installed and
operational small cells in the next
six to seven years.12

5G Infrastructure 
Deployment–The 
Impact of State and
Municipal Laws on
Global Geopolitical
Stability
Local land-use and zoning laws

are not subjects one typically thinks
about having global significance.
However, municipalities that have
burdensome or no small cell siting
processes will significantly impact
whether U.S.-based carriers and in-
frastructure providers will be able to
deploy small cell networks quickly,
efficiently and cost-effectively,
which, in turn, will play a meaning-
ful role in whether the U.S. can
maintain global mobile broadband
leadership and geopolitical stability.

why municipalities Play 
important roles in Helping
the u.s. maintain global 5g
Leadership
Carriers and infrastructure

providers need access to the public

rights-of-way for optimal 5G
small cell deployments. Right-of-
way access is crucial, because they
are sources of abundant (i) fiber
optic cables (5G fiber optic back-
haul is necessary to flawlessly
stream bandwidth-intensive appli-
cations), (ii) power sources and
(iii) structures or space for struc-
tures to which small cells can be
attached (e.g., utility poles, street
light poles and other structures).
Carriers and infrastructure

providers have three main struc-
ture options in the rights-of-way:
installing their own poles and
structures and attaching small cells
to them; attaching small cells to
city-owned poles and structures
(whether existing or to-be-con-
structed); and contracting with
public utilities to attach to the util-
ity’s poles and structures.13

Each of the preceding options
carries different costs and risks,
but no one of the options is a de-
ployment panacea, so carriers and
infrastructure providers use a com-
bination or all three options to
maximize small cell deployments.

municipalities are 
incentivized to Help the 
u.s. maintain global 5g
Leadership
Municipalities have incentives to

help the U.S. win the 5G race. For
example, municipalities that have
burdensome or non-existent small
cell siting processes will prevent
themselves from becoming “smart
cities” and reaping the associated
economic rewards. The carrot for
municipalities is directly in front of
them–carriers in the U.S. are willing
and ready to invest $275 billion to
deploy 5G networks, which could
create three million new jobs and
add $500 billion to the economy.14
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Cities that desire to reap these
economic benefits and associated
savings should have simple objec-
tives for facilitating small cell de-
ployments in their jurisdictions:
streamlining permitting processes,
adopting reasonable fee structures,
modernizing siting rules to ensure
fair and reasonable access to util-
ity poles and city owned struc-
tures, and reducing regulatory
hurdles to small cell deployments.

municipalities Can Be 
unintentional stumbling
Blocks to the u.s.’s global 
5g Leadership
Municipalities impede small cell

deployments, often unintention-
ally, in five primary ways:

• First, most municipalities have
not enacted small cell regula-
tions, which results in a lack of
administrative preparedness
and extraordinarily lengthy re-
view periods to facilitate small
cell deployments.

• Second, many municipalities
have cumbersome and unneces-
sary multi-level, discretionary
review and approval processes,
such as neighborhood associa-
tions, planning commissions,
zoning commissions and city
councils.

• Third, many municipalities
rely mistakenly upon inappli-
cable laws passed originally to
govern macrocell towers and
other high-powered macrocell
sites, which, among other im-
pediments, require lengthy re-
view periods and expensive
permitting fees that are stifling
to small cell deployments.15

• Fourth, municipalities that
have passed small cell regula-
tions (i) often did so before 5G

technology and small cell de-
ployment strategies were well
understood; (ii) deferred heavily
to outside consultants, whose
own immediate financial inter-
ests outweighed the city’s long-
term interests; or (iii) copied or
relied excessively upon flawed
regulations promulgated by
other municipalities.

• Fifth, despite rights-of-way
being crucial for deployment
success, carriers and infrastruc-
ture providers face multi-prong
challenges to right-of-way de-
ployments, including: (i) widely
varying municipal ordinances;
(ii) laboriously slow and incon-
sistent municipal permit pro-
cessing; (iii) prohibitive,
unreasonable and widely vary-
ing municipal fee structures
among different jurisdictions;
(iv) burdensome, costly and in-
consistent municipal informa-
tion collection and assessment
requirements, which are often
unrelated to right-of-way access;
and (v) remediation and mainte-
nance responsibilities that carriers

and infrastructure providers
argue may be appropriate for
macrocell sites but impose un-
reasonable burdens in the small
cell deployment context.

As a result of these stumbling
blocks, carriers and infrastructure
providers suffer the consequences,
which are no small cells being de-
ployed or fewer small cells actu-
ally being deployed than a carrier’s
buildout plans contemplate (result-
ing in poor or less than optimal 5G
coverage).

reasonable, updated and
streamlined municipal 
regulations Benefit the 
municipalities and their 
Citizens
By adopting reasonable, stream-

lined and up-to-date small cell de-
ployment regulations, municipalities
benefit their citizens by: (i) provid-
ing greater IoT access; (ii) earning
fee and rental revenues (including
application fees, construction permit
fees, right-of-way access fees and
rentals for installations on city-
owned structures); (iii) protecting
their jurisdictions by controlling
noise and visual and design aesthet-
ics, and enforcing zoning restric-
tions; (iv) managing and assuring
public safety and accessibility; and
(v) controlling the permitting of
what is deployed within their juris-
dictions. More significantly, munici-
palities that adopt reasonable and
up-to-date small cell regulations help
the U.S. to maintain its continued
global mobile broadband superiority.
That superiority is not merely so that
we, as citizens, can feel good about
the U.S.’s maintaining a world lead-
ing position, but so that we can reap
the economic benefits of being the
“go-to” technology source.

More significantly,
municipalities that
adopt reasonable and
up-to-date small cell
regulations help the
U.S. to maintain its
continued global 
mobile broadband 

superiority.
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The FCC’S Efforts to
Help the U.S. Beat
China in the Race to
Global 5G Leadership16

Background–the fCC’s 
implementation authority
under the Communications
act of 1934 and telecommu-
nications act of 1996
The Communications Act of

193417 (the “Communications Act”)
combined and organized federal
regulation of telephone, telegraph
and radio communications and, sig-
nificantly, created the Federal Com-
munications Commission (“FCC”).
The Telecommunications Act of
1996 (the “Telecommunications
Act”) was the first major overhaul
of telecommunications law after the
Communications Act’s enactment
and became the first major legisla-
tion addressing mobile broadband
technology. Section 704(a) of the
Telecommunications Act added
Section 332(c)(7) to the Communi-
cations Act, which provides for lim-
ited preemption of state and local
zoning authority over the siting of
personal wireless service facilities.
Section 332(c)(7) of the Commu-

nications Act limits what munici-
palities can do regarding the siting
of personal wireless service facili-
ties, including small cells. Specifi-
cally, it prohibits municipalities
from (i) unreasonably discriminat-
ing among providers of function-
ally equivalent services, (ii)
prohibiting or taking action that
has the effect of prohibiting the
provision of personal wireless
services and (iii) regulating wire-
less facilities on the basis of envi-
ronmental effects of radio

frequency emissions if facilities
comply with FCC RF emissions
regulations.
Section 332(c)(7) of the Commu-

nications Act requires municipalities
to take certain affirmative actions
regarding the siting of personal
wireless service facilities, including
small cells. Specifically, it requires
municipalities to (i) act on any re-
quest for authorization to place, con-
struct or modify personal wireless
service facilities within a reasonable
period of time, (ii) publish siting ap-
plication decisions in writing and
(iii) support denials of siting appli-
cations with substantial evidence.
The U.S. Supreme Court has con-

firmed that the FCC has authority to
implement Section 332(c)(7) of the
Communications Act. As noted,
Section 332(c)(7)(B)(ii) of the
Communications Act requires mu-
nicipalities to act upon siting appli-
cations for wireless facilities
“within a reasonable period of time
after the request is duly filed.” Re-
lying upon its broad authority to
implement the Communications
Act, see 47 U.S. C. § 201(b), the
FCC issued a declaratory ruling
concluding that the phrase “reason-
able period of time” is presump-
tively (but rebuttably) 90 days to
process an application to place a
new antenna on an existing tower
and 150 days to process all other
applications. The cities of Arlington
and San Antonio, Texas sought re-
view of the FCC’s ruling in the
Fifth Circuit. They argued that the
FCC lacked authority to interpret
Section 332(c)(7)(B)’s limitations.
The Fifth Circuit, relying upon

Circuit precedent holding that
Chevron, U.S.A., Inc. v. NRDC,
Inc., 467 U.S. 837 (1984), applies
to an agency’s interpretation of its
own statutory jurisdiction, applied

Chevron to the municipalities’
question. Finding the statute am-
biguous, the Fifth Circuit upheld as
a permissible construction of the
statute the FCC’s view that §
201(b)’s broad grant of regulatory
authority empowered it to adminis-
ter § 332(c)(7)(B). The Supreme
Court agreed with the Fifth Circuit
that courts must apply the Chevron
framework to an agency’s interpre-
tation of a statutory ambiguity that
concerns the scope of the agency’s
statutory authority (i.e., its jurisdic-
tion). Accordingly, under the
Supreme Court’s decision in City of
Arlington, Texas v. Federal Com-
munications Commission, the FCC
has the authority to implement pro-
visions of Section 332(c)(7).18

an overview of the fCC’s
three most significant 
actions to Help the u.s. win
its race with China for
global 5g Leadership
The FCC has taken three major

actions to help the U.S. outpace
China in their 5G global superiority
race.
First, in March 2018, the FCC ex-

empted small cells from certain re-
view requirements under certain
circumstances, including the historic
preservation rule under the National
Historic Preservation Act (“NHPA”)
and the environmental review under
the National Environmental Policy
Act (“NEPA”), by concluding that
small cell deployments are neither
“undertakings” affecting historic
properties under NHPA nor “major
Federal actions” having environ-
mental impacts under NEPA.19 By
establishing these exemptions, the
FCC gifted carriers and infrastruc-
ture providers with significant time
and cost savings relating to their
small cell deployments.
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Second, in September 2018, the
FCC adopted the Facilitate Amer-
ica’s Superiority in Technology
Plan (“FAST Plan”), which makes
more spectrum available to the
commercial marketplace for 5G
services,20 promotes updated infra-
structure to encourage private sec-
tor investment in 5G networks21

and modernizes federal regulation
to promote 5G backhaul and digi-
tal opportunity for all Americans.22

Finally, in perhaps its most sig-
nificant action, the FCC adopted its
Declaratory Ruling and Third Re-
port and Order, WT Docket No. 17-
79 and WC Docket No. 17-8423

(the “Small Cell Order”). The
Small Cell Order promotes 5G in-
frastructure buildout generally by
“eliminating regulatory impedi-
ments that unnecessarily add delays
and costs to bringing advanced
wireless service to the public” and,
specifically, by regulating the fees
municipalities can charge carriers
and infrastructure providers to de-
ploy small cells and establishing
timeframes within which munici-
palities must act upon carriers’ and
infrastructure providers’ small cell
deployment applications (com-
monly referred to in the wireless
industry as “shot clocks”).

the small Cell order 
illustrates the fCC’s use of
Limited federal Preemptive
authority over municipalities
under the Communications
act to Control issues 
Having national and 
global significance
Despite its limited scope, the

Small Cell Order is a profound ex-
ample of the federal government,
through the FCC, flexing its fed-
eral muscle over local land-use
and zoning regulations to achieve

a national policy objective. The
Small Cell Order is divided into
two parts–a declaratory ruling and
an order. Both the declaratory rul-
ing portion and the order portion
preempt local regulation in limited
but significant ways.

n The Small Cell Order’s 
Declaratory Ruling Limits
Municipalities to Charging
Only Objectively Reasonable
Fees and Establishes a 
Presumptively Lawful Fee
Schedule to Guide Munici-
palities in Complying with
The Communications Act

In the Declaratory Ruling por-
tion of the Small Cell Order, the
FCC issued guidance regarding
how fee and non-fee requirements
of municipalities over small cell

siting applications can constitute
effective prohibitions of service,
which Section 332(c)(7) of the
Communications Act prohibits.
Generally, the Small Cell Order:

(i) concludes that Section
332(c)(7) limits municipalities to
charging fees that are no greater
than a reasonable approximation of
objectively reasonable costs for
processing applications and for
managing deployments in the
rights-of-way; (ii) removes uncer-
tainty by identifying specific fee
levels for small cell deployments
that presumably comply with the
“objectively reasonable” standard;
and (iii) guides municipalities re-
garding when certain non-fee re-
quirements allowed generally
under the Communications Act–
such as aesthetic and underground-
ing requirements–may constitute
effective prohibitions of service in
violation of Section 332(c)(7).
The Declaratory Ruling estab-

lishes an “objectively reasonable”
standard for fees that municipali-
ties may lawfully charge carriers
and infrastructure providers under
the Communications Act to access
public rights-of-way and attach to
government owned properties in
the rights-of-way. Fees must be a
reasonable approximation of the
municipality’s costs, include only
objectively reasonable costs and
be no higher than the fees charged
to similarly-situated competitors
in similar situations.24 To aid mu-
nicipalities in setting fees for
small cell applications, the FCC
established a presumptively lawful
fee schedule, which establishes (i)
$500 for non-recurring fees, in-
cluding a single up-front applica-
tion that includes up to five small
cells, with an additional $100 for
each small cell beyond five, or

The Declaratory 
Ruling establishes an
“objectively reason-
able” standard for
fees that municipali-
ties may lawfully
charge carriers and
infrastructure

providers under the
Communications Act
to access public
rights-of-way and 

attach to government
owned properties in
the rights-of-way. 
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$1,000 for non-recurring fees for a
new pole (i.e., not a colocation)
intended to support one or more
small cells, and (ii) $270 per small
cell per year for all recurring fees,
including any possible right-of-
way access fee or fee for attach-
ment to municipally-owned
structures in the right-of-way.25

n The FCC Clarifies When
Municipal Land-Use and
Zoning Requirements 
Violate the Communications
Act of 1934

Acknowledging that municipal
land-use and zoning requirements
could effectively prohibit small
cell deployments, the Small Cell
Order clarified that local require-
ments constitute effective prohibi-
tions if they materially limit or
inhibit the ability of any competi-
tor or potential competitor to com-
pete in a fair and balanced legal
and regulatory environment.26 To
assist municipalities, the Small
Cell Order provides guidance re-
garding four local zoning consid-
erations that small cell applications
can be expected to address–local
aesthetic requirements, local spac-
ing requirements, local under-
grounding requirements and local
in-kind requirements.
The Small Cell Order permits

local aesthetic requirements if they
are reasonable, no more burden-
some than those applied to other
types of infrastructure deploy-
ments and are objective and pub-
lished in advance.27 Aesthetic
requirements that are “technically
feasible and reasonably directed to
avoiding or remedying the intangi-
ble public harm of unsightly or
out-of-character deployments” are
permissible, but, if the aesthetic re-
quirements are more burdensome

than those applied to “similar in-
frastructure deployments,” they are
impermissible because the “dis-
criminatory application evidences
the requirements are not, in fact,
reasonable and directed at remedy-
ing the impact of the wireless in-
frastructure deployment.”28 In
order for aesthetic requirements to
be “reasonable and reasonably di-
rected to avoiding” aesthetic
harms, they “must be objective–
i.e., they must incorporate clearly-
defined and ascertainable
standards, applied in a principled
manner–and must be published in
advance.”29

The Small Cell Order (i) con-
firms that local spacing require-
ments for small cells (i.e.,
mandates that small cells be in-
stalled a specific number of feet or
other minimum distance away
from other facilities, ostensibly to
avoid excessive overhead clutter
visible from public areas) will be
evaluated under the same stan-
dards as local aesthetic require-
ments, and (ii) explains that some
spacing requirements “may violate
Section 253(a) [of the Communi-
cations Act]” (such as a city prom-
ulgating new minimum spacing
requirements that, in effect, pre-
vent a deployer from replacing its
preexisting facilities or collocating
new equipment on a structure 
already in use), while “others 
may be reasonable aesthetic 
requirements.”30

The Small Cell Order clarified
that local undergrounding require-
ments (i.e., requirements that
equipment be installed under-
ground) may be permissible under
state law generally but, like local
aesthetic requirements, must
specifically comply with Section
253 of the Communications Act.

The Small Cell Order noted two
undergrounding requirement 
examples that constitute effective
prohibitions under Section 253: (i)
a requirement that all wireless fa-
cilities be deployed underground
would amount to an effective pro-
hibition given the propagation
characteristics of wireless signals,
and (ii) a requirement that materi-
ally inhibits wireless service, even
if it does not go so far as requiring
that all wireless facilities be de-
ployed underground.31

Finally, the Small Cell Order
confirmed that local in-kind re-
quirements are impermissible if
they do not meaningfully advance
any recognized public interest ob-
jective (that is, an explicit or im-
plicit quid pro quo in which a
municipality makes clear that it
will approve proposed deploy-
ments only upon condition that the
provider supply an in-kind service
or benefit to the municipality, such
as installing a communications
network dedicated to the munici-
pality’s exclusive use.)32 Per the
FCC, “[s]uch requirements impose
costs, but rarely, if ever, yield ben-
efits directly related to the deploy-
ment. Additionally, where such
restrictions are not cost-based,
they inherently have ‘the effect of
prohibiting’ service, and thus are
preempted by Section 253(a) of
the Communications Act.”33

n The Order Portion of the
Small Cell Order Establishes
Shot Clocks to Speed 
Locality Reviews of Small
Cell Applications

The Small Cell Order establishes
timeframes or “shot clocks” within
which timeframes municipalities
must act upon small cell applica-
tions. The FCC tailored the shot
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clocks to speed municipal ap-
provals of small cell applications
by balancing municipal authority
over small cell application reviews
with Section 332(C)(7)’s require-
ment that municipalities exercise
that authority “within a reasonable
period of time.”34 For collocations
on preexisting structures,35 munic-
ipalities must rule on small cell
applications within 60 days and,
for new sites, municipalities must
rule on small cell applications
within 90 days.36

The FCC clarified that the shot
clocks apply to batch filings for
small cell clusters within the bod-
ies of geographic polygons (i.e.,
multiple separate applications
filed at the same time, each for
one or more sites or a single appli-
cation covering multiple sites).37

When carriers and infrastructure
providers file applications to de-
ploy small cell facilities in
batches, “the shot clock that ap-
plies to the batch is the same one
that would apply had the applicant
submitted individual applica-
tions.”38 When deployers file a
single batch application that in-
cludes “both collocated and new
construction of small cells, the
longer 90-day shot clock will
apply, to ensure that the siting au-
thority has adequate time to re-
view the new construction sites.”39

In “extraordinary cases” in which
the siting authority needs “flexibil-
ity to account for exceptional cir-
cumstances,” a local authority
“can rebut the presumption of rea-
sonableness of the shot clock pe-
riod where a batch application
causes legitimate overload on the
siting authority’s resources.”40

The Small Cell Order provides
that a municipality’s inaction prior
to the applicable shot clock’s 

expiration will constitute a “failure
to act” under Section 332(c)(7)(B)
(v) of the Communications Act,
and, additionally, a “failure to act”
will constitute a “presumptive pro-
hibition” of the provision of per-
sonal wireless services, which will
violate Section 332(c)(7)(B)(i)(II)
of the Communications Act.41 If a
“failure to act” applies, the Small
Cell Order “expects the state or
local government to issue all nec-
essary permits without further
delay.”42

In cases where the local author-
ity does not issue permits prior to
the expiration of the presump-
tively reasonable shot clocks, the
Small Cell Order does not deem
the application granted, but, in-
stead, provides that “the applicant
would have a straightforward case
for obtaining expedited relief in
court.”43 Once an applicant files a
court action, the local authority
“will have an opportunity to rebut
the presumption of effective prohi-
bition by demonstrating that the
failure to act was reasonable under
the circumstances and, therefore,
did not materially limit or inhibit
the applicant from introducing
new services or improving exist-
ing services.”44

The Small Cell Order establishes
that a “shot clock begins to run
when an application is first sub-
mitted, not when the application is
deemed complete.”45 Following an
applicant’s submission, the munic-
ipality will have 10 days from the
submission date to determine
whether the application is incom-
plete and that applicant must sub-
mit supplemental information.46

Once an applicant submits any
supplemental information the mu-
nicipality may request, the shot
clock resets, which effectively

gives the municipality an addi-
tional 60 days to review an 
application.47 For subsequent in-
completeness determinations, “the
shot clock would toll if the siting
authority provides written notice
within 10 days that the supple-
mental submission did not provide
the information identified in the
original notice delineating missing
information.”48

To keep small cell deployment
on track by ensuring that the entire
approval process necessary for de-
ployment is completed within the
shot clock time periods, the Small
Cell Order clarifies that the shot
clocks will apply to “all authoriza-
tions a municipality may require,
and to all aspects of and steps in
the siting process, including li-
cense or franchise agreements to
access [rights-of-way], building
permits, public notices and meet-
ings, lease negotiations, electric
permits, road closure permits, aes-
thetic approvals, and other author-
izations needed for deployment.”49

n Legal and Congressional
Challenges to the FCC’s
Small Cell Order

More than 20 municipalities, in-
cluding Los Angeles, Las Vegas
and Seattle, have sued the FCC to
overturn the Small Cell Order and
stay its implementation pending
judicial review. The municipalities
contend that aspects of the Small
Cell Order conflict with the Com-
munications Act, are arbitrary and
capricious under the Administra-
tive Procedure Act and violate the
municipalities’ Fifth Amendment
and Tenth Amendment rights. The
suits were consolidated in the
United States Court of Appeals 
for the Tenth Circuit. Following
the consolidation, numerous 
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municipalities moved the Tenth
Circuit to transfer the cases to the
Ninth Circuit, which they view as
a more favorable venue based
upon at least one of its prior inter-
pretations of the Telecommunica-
tions Act.
In January 2019, the Tenth Cir-

cuit concluded that the municipali-
ties did not demonstrate that they
would suffer irreparable harm and
declined to stay the Small Cell
Order pending judicial review. The
Tenth Circuit’s ruling was signifi-
cant, because it meant that most of
the Small Cell Order (including
the shot clocks) became effective
January 14, 2019. However, in a
small victory for the municipali-
ties, the Tenth Circuit granted their
requests to transfer their appeal to
the Ninth Circuit.
On January 14, 2018, Congress-

woman Anna Eshoo of California
introduced a bill (H.R. 530), enti-
tled the Accelerating Wireless
Broadband Development by Em-
powering Local Communities Act
of 2019, which is legislation
meant to dismantle the Small Cell
Order. “Having served in local
government for a decade on the
San Mateo County Board of Su-
pervisors, I understand and respect
the important role that state and
local governments play in protect-
ing the welfare of their residents,”
said Rep. Eshoo. “5G is essential
for our country’s communications
network and economy, but it must
be deployed responsibly and equi-
tably. The FCC let industry write
these regulations without suffi-
cient input from local leaders. This
has led to regulations that restrict
municipalities from requiring car-
riers to meet the needs of commu-
nities in which they want to
operate.”50

Conclusion
5G technology leadership has

significant economic rewards and,
perhaps more importantly, global
geopolitical ramifications beyond
whether one’s refrigerator can
send a text reminder to purchase a
gallon of milk on one’s commute
home. The federal government
recognizes that the U.S. must
maintain its global mobile broad-
band leadership to ensure that the
economic, political and military
benefits inherent in 5G dominance
flow to the U.S. rather than China
or some other geopolitical com-
petitor. The FCC has taken steps
to help the U.S. win the race, but
the FCC is counting on municipal-
ities for backing support. If munic-
ipalities do not play their own
important role, the FCC’s actions
will have minimal significance,
and the U.S.’s mobile broadband
leadership, together with the
geopolitical status quo, will
abruptly end.                               s
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marketers.

2. 4G LTE means “fourth-generation long-term evolution.”

3. https://www.accenture.com/t20170222T202102_
w_/us-en/_acnmedia/PDF-43/Accenture-5G-
Municipalities-Become-Smart-Cities.pdf.

4. How America’s 4G Leadership Propelled the U.S. Econ-
omy. https://api.ctia.org/wp-content/uploads/2018/04/
Recon-Analytics_How-Americas-4G-Leadership-Propelled-
US-Economy_2018.pdf.

5. https://newsroom.accenture.com/news/new-research-
from-accenture-strategy-highlights-economic-and-societal-
impact-of-investing-in-5g-infrastructure.htm.

6. http://fortune.com/2018/08/07/5g-china-verizon-
sprint-t-mobile/.

7. http://techblog.comsoc.org/2019/03/23/china-mobile-
reports-2018-net-profit-of-17-58-billion-5g-
accomplishments-and-2019-plans/.

8. https://www.ctia.org/news/u-s-tied-with-china-in-
global-5g-race-new-report-finds.

9. “A utility shall provide . . . a telecommunications carrier
with nondiscriminatory access to any pole, duct, con-
duit, or right-of-way owned or controlled by it.” 47
U.S.C. § 224(f)(1). “A utility providing electric service
may deny a . . . telecommunications carrier access to its
poles, ducts, conduits, or rights-of-way, on a non-dis-
criminatory basis where there is insufficient capacity
and for reasons of safety, reliability and generally appli-
cable engineering purposes.” 47 U.S.C. § 224(f)(2). See
also 47 C.F.R. § 1.1403(a).

10. See infra. Section 5.B.(iii) of this article.

11. Remarks of FCC Chair Ajit Pai–White House 5G Sum-
mit–Washington, D.C.–September 28, 2018–https://
docs.fcc.gov/public/attachments/DOC-354323A1.pdf.

12. Id.

13. To facilitate wireless deployments, the FCC has clarified
that pole attachment laws cover wireless attachments.
Federal Communications Commission, “Report and
Order and Order on Reconsideration,” April 7, 2011.
https://apps.fcc.gov/edocs_public/attachmatch/FCC-11-
50A1.pdf.

14. See download available at https://www.ctia.org/news/
race-to-5g-report.

15. Although one small cell installment is substantially less
expensive to install than one macro cell installation, the
small cell installation density 5G requires due to wave
attenuation makes small cell deployments costly in the
aggregate. For context, one geographic polygon of
small cells could include anywhere from 10 to 100 or
more small cells within its body. Moreover, carriers and
infrastructure providers incur numerous up-front costs
for each deployed small cell, including fiber installa-
tions and associated fees, equipment costs, site acquisi-
tion costs, legal costs and, historically, environmental
and historic property review costs. Once a carrier or in-
frastructure provider has incurred these up-front costs,
it must further incur application, permitting and
rental/license fee expenses–not to mention post-in-
stallation and on-going maintenance, modification and
upgrade costs. Accordingly, excessive and unreasonable
application and permitting fees and rentals/license fees
discourage small cell deployments generally and, de-
spite their need, can make them financially unfeasible
in some markets.

16. Three primary federal laws impact small cell deploy-
ments: the Communications Act, the Telecommunica-
tions Act and a provision of the Middle-Class Tax Relief
and Job Creation Act of 2012 (“Spectrum Act”). The
Spectrum Act was generally intended to advance wire-
less broadband service for public safety and commercial
purposes, including the creation of a broadband com-
munications network known as FirstNet for first respon-
ders, as recommended by the 9/11 Commission.
Section 6409(a) of the Spectrum Act provides, in perti-
nent part, that notwithstanding Section 332(c)(7) of
the Communications Act, a municipality “may not deny,
and shall approve, any eligible facilities request for a
modification of an existing wireless tower or base 



T
h

e
 A

l
a

b
a

m
a

 L
a

w
y

e
r

286 July 2019

t H E  a L a B a m a  L a w y E r :  t E C H n o L o g y  i s s u E

station that does not substantially change the physical
dimensions of such tower or base station.”

17. 47 U.S.C. § 151 et seq.

18. City of Arlington v. FCC, 133 S. Ct. 1863 (2013). The case
featured an interesting split opinion: Justice Scalia
wrote the majority opinion, in which Justices Thomas,
Ginsburg, Sotomayor and Kagan joined; Justice Bryer
filed an opinion concurring in part and concurring in
the ruling; and Chief Justice Roberts, joined by Justices
Kennedy and Alito, dissented.

19. The specific conditions for exclusion from NHPA and
NEPA review for small cells are as follows: (i) the facili-
ties are mounted on structures 50 feet or less in height,
including their antennas, or the facilities are mounted
on structures no more than 10 percent taller than other
adjacent structures, or the facilities do not extend be-
yond the height of existing structures on which they are
located to a height of more than 50 feet or by more
than 10 percent, whichever is greater; (ii) each antenna
associated with the deployment, excluding the associ-
ated equipment, is no more than three cubic feet in vol-
ume; (iii) all other wireless equipment associated with
the structure, including the wireless equipment associ-
ated with the antenna and any pre-existing associated
equipment on the structure, is no more than 28 cubic
feet in volume; (iv) the facilities do not require certain
specified antenna structure registrations; (v) the facili-
ties are not located on Tribal lands; and (vi) the facilities
do not result in human exposure to specified levels of
radio frequency radiation.

20. The FCC has conducted an incentive auction, in which it
sold spectrum that TV broadcasters once used to wire-
less companies to expand consumer bandwidth and
coverage, launched America’s first two 5G spectrum
auctions in November 2018 (and announced plans to
auction three more bands in 2019), is exploring how to
repurpose mid-band spectrum for new wireless appli-
cations from rural broadband coverage to Wi-Fi’s next
generation and is working with other federal agencies
to free up spectrum the federal government currently
holds. Remarks of FCC Chair Ajit Pai–White House 5G
Summit–Washington, DC–September 28, 2018–
https://docs.fcc.gov/public/attachments/DOC-354323A1.pdf.

21. The FAST Plan recognizes that a substantial physical in-
frastructure is necessary for optimal 5G delivery and
performance. FCC Chair Pai has estimated that the
United States will need 800,000 new small cell sites by
2025–barely 200,000 exist today. Accordingly, the FCC
is encouraging private sector investment in 5G net-
works by: adopting new rules reducing federal regula-
tory impediments to small cell infrastructure
deployments that 5G needs and helping to expand 5G’s
reach for faster, more reliable wireless service, and re-
forming rules designed decades ago for macrocell sites
to accommodate small cells, which ban “short-sighted
municipal roadblocks that have the effect of prohibiting
deployment of 5G” and gives states and municipalities
reasonable deadlines to approve or disapprove small
cell applications. Remarks of FCC Chair Ajit Pai–White
House 5G Summit–Washington, DC–September 28,

2018–https://docs.fcc.gov/public/attachments/DOC-
354323A1.pdf.

22. Under the FAST Plan, the FCC is modernizing outdated
regulations to meet 5G infrastructure requirements and
promote 5G backhaul and digital opportunities using a
five-step process: (i) “encourag[ing] investment and in-
novation while protecting Internet openness and free-
dom” through its adoption of the Restoring Internet
Freedom Order, which sets “a consistent national policy
for Internet providers”; (ii) updating its rules governing
the attachment of new network equipment to utility
poles in order to reduce cost and speed processes; (iii)
revising its rules so companies may more easily invest
in next-generation networks and services; (iv) incen-
tivizing investment in modern fiber networks by updat-
ing rules for high-speed, dedicated services by lifting
rate regulation where appropriate; and (v) proposing to
prevent taxpayer dollars from being used to purchase
equipment or services from companies posing national
security threats to the integrity of American communi-
cations networks or the communications supply chain.

23. Action by the Commission September 26, 2018 by De-
claratory Ruling and Report and Order (FCC 18-133)–
WT Docket No. 17-79 and WC Docket No. 17-84. Chair
Pai, Commissioners O’Rielly and Carr approving. Com-
missioner Rosenworcel approving in part and dissent-
ing in part. Chairman Pai, Commissioners O’Rielly, Carr
and Rosenworcel issuing separate statements.

24. Id. at Section III.B.50.

25. Id. at Section III.B.79. Although the Small Cell Order ex-
pressly excludes access or attachments to government-
owned properties outside the rights-of-way, it requires
that application or review fees for small cells outside
the rights-of-way be cost-based.

26. Id. at Section III.C.82.

27. Id. at Section III.B.86.

28. Id. at Section III.C.87.

29. Id. at Section III.C.88.

30. Id. at Section III.C.91.

31. Id. at Section III.C.90.

32. Id. at Section III.C.91 at n.252.

33. Id.

34. Id. at Section IV.103.

35. For shot clock purposes, the Small Cell Order clarifies
that “attachment of facilities to existing structures con-
stitutes collocation, regardless of whether the structure
or the location had previously been zoned for wireless
facilities.”

36. Id. at Section IV.A.105.

37. Id. at Section III.B.113.

38. Id. at Section III.A.2.114.

39. Id.

40. Id.

41. Id. at Section III.B.117.

42. Id. at Section III.B.118.

43. Id.

44. Id. at Section III.B.119.

45. Id. at Section IV.C.4.141.

46. Id. at Section IV.C.4.143.

47. Id.

48. Id.

49. Id. at Section IV.C.1.132.

50. https://eshoo.house.gov/news-stories/press-releases/
eshoo-introduces-legislation-to-restore-local-control-in-
deployment-of-5g/.
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i m P o r T a N T  N o T i c e s

� Harold albritton Pro Bono 
Leadership award

� Public notice for reappointment
of incumbent magistrate Judge

� notice of and opportunity for
Comment on amendments to
the rules of the united states
Court of appeals for the
Eleventh Circuit

harold albritton Pro bono
Leadership award

The harold albritton Pro bono Leadership award seeks to identify and honor indi-
vidual lawyers who through their leadership and commitment have enhanced the
human dignity of others by improving pro bono legal services to our state’s poor and
disadvantaged. The award will be presented in october, which has been officially
designated Pro bono month.

To nominate an individual for this award, submit no more than two single-spaced
pages that provide specific, concrete examples of the nominee’s performance of as
many of the following criteria as apply:

1. demonstrated dedication to the development and delivery of legal services to per-
sons of limited means or low-income communities through a pro bono program;

2. contributed significant work toward developing innovative approaches to de-
livery of volunteer legal services;

3. Participated in an activity that resulted in satisfying previously unmet needs or
in extending services to underserved segments of the population; or

4. successfully achieved legislation or rule changes that contributed substantially
to legal services to persons of limited means or low-income communities.

To the extent appropriate, include in the award criteria narrative a description of
any bar activities applicable to the above criteria.

To be considered for the award, nominations must be submitted by august 1. For
more information about the nomination process, contact Linda Lund at (334) 269-1515
or linda.lund@alabar.org.
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United states district court for the
southern district of alabama
mobile, alabama

Public Notice for
reappointment of
incumbent 
magistrate Judge

The current term of office of United states magistrate Judge
sonja F. bivins, United states district court, southern district
of alabama, is due to expire on February 1, 2020. The United
states district court is required by law to establish a panel of
citizens to consider the reappointment of the magistrate
Judge to a new eight-year term.

The duties of the position are demanding and wide-ranging
and include the following:

1. Preside over preliminary proceedings in criminal cases;
2. Trial and disposition of some misdemeanor cases;
3. Preside over pretrial matters and evidentiary proceed-

ings in civil cases, on delegation from the Judges of
the district court;

4. Trial and disposition of civil cases with consent of the
litigants; and

5. Jury selection in most civil and criminal cases.
comments from members of the bar and the public are

invited as to whether the incumbent magistrate Judge should
be recommended by the panel for reappointment by the court.
comments should be marked “confidential” and directed to:

charles r. diard, Jr., clerk
U.s. district court
southern district of alabama
155 st. Joseph st.
mobile, aL 36602
Comments must be received by close of business

september 1, 2019.

Notice of and 
opportunity for
comment on
amendments to the
rules of the United
states court of 
appeals for the
eleventh circuit

Pursuant to 28 U.s.c. § 2071(b), notice and opportunity for
comment is hereby given of proposed amendments to the
rules of the United states court of appeals for the eleventh
circuit. The public comment period is from august 6 to
september 6, 2019.

a copy of the proposed amendments may be obtained on
and after august 6, 2019 from the court’s website at
http://www.ca11.uscourts.gov/rules/proposed-revisions. a
copy may also be obtained without charge from the office
of the clerk, U.s. court of appeals for the eleventh circuit, 56
Forsyth st., NW, atlanta, georgia 30303 [phone: 404-335-6100].

comments on the proposed amendments may be
submitted in writing to the clerk at the above address, or
electronically at http://www.ca11.uscourts.gov/rules/proposed-
revisions, by 5:00 p.m. eastern Time on september 6, 2019.   �
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Notice
• douglas Howard Cooner, whose whereabouts are unknown, must answer the al-

abama state bar’s formal disciplinary charges within 28 days of the date of this
publication, or thereafter, the allegations contained therein shall be deemed ad-
mitted and appropriate discipline shall be imposed against him in asb Nos. 2013-
181, 2013-2141, 2014-280, 2014-281, 2014-366, 2014-367, 2014-1219, 2014-1304,
2014-1589, 2014-1670, 2015-207, 2015-606, 2015-673, 2015-1222, 2015-1410,
2015-1593, 2015-1594, 2015-1745, 2016-1504, 2017-182, 2017-187, 2017-194,
2017-195, 2017-196, 2017-207, 2017-917 and 2017-1091 by the disciplinary board
of the alabama state bar.

surrender of License
• on march 12, 2019, the supreme court of alabama issued an order accepting the

voluntary surrender of thomas glenn mancuso’s license to practice law in ala-
bama, with an effective date of February 22, 2019. [asb No. 2019-301] 

disbarment
• montgomery attorney Christopher Bernard Pitts was disbarred from the practice

of law in alabama, effective February 22, 2019, by order of the supreme court of
alabama. Pitts’s disbarment was based upon his guilty plea entered in the United
states district court for the middle district of alabama to one count of wire fraud
affecting a financial institution and the corresponding sentence entered November
19, 2018 ordering Pitts to serve 37 months in the custody of the United states bureau
of Prisons. [rule 22(a), Pet. No. 2016-1373] 

d i s c i P L i N a r Y  N o T i c e s

� notice

� surrender of License

� disbarment

� suspensions
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suspensions
• Thibodaux, Louisiana attorney david winston ardoin,

who is also licensed in alabama, was ordered by the disci-
plinary board of the alabama state bar to receive recipro-
cal discipline of a one-year suspension from the practice
of law in alabama, effective February 28, 2019. The sus-
pension was fully deferred pending completion of a two-
year probationary period. ardoin was found guilty of
violating rules 8.4(a) and (b) [misconduct] of the Louisiana
rules of Professional conduct based on his arrest for dUi.
[rule 25(a), Pet. No. 2019-232] 

• Florida attorney Christopher tracy fulmer received re-
ciprocal discipline in the form of a five-year suspension on
February 14, 2019. on october 4, 2018, the Florida state
bar ordered a five-year disciplinary revocation be imposed
against Fulmer for misappropriating funds totaling
$75,000 while employed by two title insurance compa-
nies. Fulmer is also required to pay any costs taxed against
him pursuant to rule 33, alabama rules of disciplinary
Procedure, including but not limited to a $1,000 adminis-
trative fee. [rule 25a, Pet. No. 2018-1221]                             s

who takes care
of you?

You take care of your clients… but
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the alabama Lawyer
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m e m o r i a L s

� Jerry w. Hauser

� E. Paul Jones

� william Edward shinn, Jr.

Jerry W. hauser
Jerry W. hauser of auburn was released from the surly bonds of this earth on Janu-

ary 20, 2019 at the age of 75. he was born on october 28, 1943 in ardmore, okla-
homa to Wayne and sibyl hauser.

Jerry proudly served his country as an officer in the United states air Force and
served tours of duty in Vietnam, Korea and Japan. Following his military experience,
he worked in various fields before he fulfilled his lifelong dream of becoming an at-
torney. he practiced law in east alabama for 20 years and was a proud graduate of
the University of oklahoma and the Jones school of Law at Faulkner University.

he is survived by his wife of almost 40 years, dr. margaret Fitch-hauser, and his sis-
ters, carolyn green (Troyce) of ardmore, oK and marilyn bean (mike) of mannsville,
oK. he also leaves behind his niece, mindy hightower (ronnie), and nephews stacy
green (Tami) and scott green. additionally, three great-nieces, two great-nephews,
his cousin, dewayne Narmore (Wanda) of Ft. Worth, and other treasured family mem-
bers and friends survive him. he was predeceased by his parents.

The family extends a special thank-you to Joey smith and the other staff members
with alacare hospice for their loving and compassionate care in the final days of
Jerry’s battle with cancer.

at his request, there will be no public memorial service. The family will hold a pri-
vate service in oklahoma at a later date. Those who wish to honor him may do so by
making a donation in his memory to The mother’s Love Fund at holt international
children’s services, 250 country club road, eugene, or 97401.

any checks should be made out to holt international with The mother’s Love Fund
in the memo line.

e. Paul Jones
mr. e. Paul Jones, a distinguished lawyer and the district

attorney for the 5th Judicial circuit, passed away on sunday,
November 11, 2018 at m.d. anderson cancer center in
houston at the age of 75.

mr. Jones, known by many as e. Paul or Paul, was born au-
gust 27, 1943 in Langdale, alabama to Luther Jennings
Jones and birdie Lee reaves Jones. he was an active mem-
ber of alexander city methodist church. 

Paul grew up in rural alabama and worked his way through college and law school
working at russell mills, as well as doing construction, fence installation and insurance in-
vestigation. he received his undergraduate degree from auburn and his juris doctorate
from Jones school of Law and immediately went to work for the district attorney in the

Jones
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Fifth Judicial circuit. he served as an assistant district attorney
for several years before leaving to open a private practice. he
was elected district attorney for the Fifth Judicial circuit, which
included randolph, chambers, macon and Tallapoosa counties.
he served in that position for two terms before retiring.

Paul was a passionate servant of the law. in private prac-
tice, Paul represented clients from all walks of life with equal
zeal and compassion. as district attorney, he was devoted to
protecting and seeking justice for all victims, and, in particu-
lar, children or the elderly.

Paul’s love for life was demonstrated by his charming
sense of humor, love and loyalty to family and friends, and
by his extensive interests. he was an avid reader, a pilot and
a boat captain, and had his own saw mill. he was frequently
found in his barn making furniture for a loved one or singing
a few favorite karaoke songs. Paul’s wanderlust led him
around the world and he was always planning his next trip.
he especially enjoyed sailing in the Virgin islands and explor-
ing France. attaining a lifelong goal, mr. Jones recently wrote
and published his first book, To Kill a Preacher. Paul dearly
loved his family, especially his granddaughter, and he was
looking forward to being a great-grandfather to Tucker.

he was preceded in death by his parents; his sister, sharon
caldwell; and his half-sister, Nelda.

he is survived by his daughter, denise J. Pomeroy of birming-
ham; loving companion cindy mcalpin of alexander city; grand-
child callie N. Pomeroy of auburn; stepchildren david brett
Newman, david ellerbe and Nikki Thompson; step-grandchil-
dren Kyle Pomeroy, Nicholas Newman, gregory Newman, ash-
ton ellerbe, Zach Tolbert, elisabeth ellerbe, mcKenzie ellerbe and
hayden ellerbe; brother Lonnie Jones; sister Kathy east; two half-
siblings, martha and melba; and godchild Nina mikulski. he was
also survived by numerous nieces and nephews.

—Tallapoosa County Probate Judge Kim Taylor

William edward
shinn, Jr.

William edward shinn, Jr. of de-
catur passed away on Friday, april
26, after a lifetime of accomplish-
ments. he was born January 8, 1939
in raleigh, North carolina and at-
tended Needham broughton high
school, where he was president of
the student body. bill attended
davidson college, where he played
varsity basketball and was president of Phi delta Theta fra-
ternity. at North carolina school of Law at chapel hill, he
served on the editorial board of the North Carolina Law Re-
view and was a member of order of the coif. after gradua-

tion, bill served in the Judge advocate general corps of the
United states army for three years.

in 1967, bill moved to decatur, alabama to practice with
harris, harris, shinn & harris, which later became harris, cad-
dell & shanks.

bill was a distinguished member of the morgan county bar
until his retirement at the end of 2017, including his service as
the county attorney and as the attorney for the decatur board
of education. he was a graduate of Leadership alabama and
an active a member of First United methodist church, where
he sang in the choir.

bill is survived by his wife, Noel; his four daughters, mar-
garet evans and husband Jeff, elizabeth heinisch and hus-
band don, Noel Lovelace and husband barney, and catherine
Polk and husband ben; four grandchildren; his brother, robert
W. shinn, of charlotte; and his sister, elizabeth shinn gate-
wood, of Winston-salem.

bill will be missed by his family and his many friends and
colleagues. The family has asked that any gift in his memory
be made to the decatur morgan hospital Foundation, to the
delano Park conservancy or to a charitable organization of
your choice.                                                                                          s

Shinn

anderson, Larry Kent
mountain brook
admitted: 1975

died: april 4, 2019

Burnett, nelson
mobile

admitted: 1965
died: december 22, 2018

Christian, thomas
william

birmingham
admitted: 1965

died: February 25, 2019

dudley, Clarence
raymond, Jr.
birmingham

admitted: 1961
died: February 4, 2019

Esdale, robert 
graham, sr.
birmingham

admitted: 1954
died: april 16, 2019

Jenkins, angela Bishop
center Point

admitted: 1993
died: april 2, 2019

Lewis, Joseph Brady
montgomery

admitted: 1992
died: February 19, 2019

noble, andrew
Jackson, Jr.
birmingham

admitted: 1947
died: march 20, 2018

Princiotta, morris
Joseph, Jr.

birmingham
admitted: 1979

died: april 20, 2019

randolph, John nevitt
Leeds

admitted: 1968
died: march 31, 2019

till, arthur grey, Jr.
birmingham

admitted: 1973
died: February 2, 2019
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rECEnt CiViL dECisions

From the alabama supreme
court
future advance mortgages; Priority
GHB Construction and Development Company, Inc. v. West Alabama Bank and
Trust, no. 1170484 (ala. sept. 21, 2018, on reh’g march 29, 2019)

issue: whether a materialman’s lien has priority over a mortgage with a “future ad-
vance” clause securing a construction line of credit, where no funds are initially ad-
vanced on the line. held: mortgage with future advance clause is “created” when
executed and recorded, whether or not funds are advanced, and therefore a mort-
gage so “created” has priority over a subsequent materialman’s lien created under §
35-11-211(a), ala. code 1975, despite the “shall have priority over all other liens,
mortgages, or incumbrances created subsequent to the commencement of work on
the building or improvement.”

discovery; Privilege; advice of Counsel
Ex parte Alfa Insurance Corporation, no. 1170804 (ala. april 5, 2019)

because alfa had not interposed advice of counsel as a defense to former agents’
bad-faith claim and had not injected advice of counsel in the case in any form, com-
munications between alfa and its counsel regarding coverage for former agents
under e&o policies at issue were privileged and not discoverable. although the com-
munications between attorney and client are privileged, materials provided to the at-
torney which are otherwise discoverable are not privileged simply because they are
provided to the attorney.

finality
Ex parte Eustace, no. 1171103 (ala. april 5, 2019)

Trial court’s order finding for plaintiff on trespass and conversion and determining
that damages were awardable, but not fixing the damages was non-final and thus
not appealable.

alabama Constitutional Law
Clay County Commission v. Clay County Animal Shelter, Inc., no. 1170795 (ala.
april 5, 2019)

Local act appropriating 18 percent of tobacco tax to an animal shelter, which was a
“charitable or educational institution not under the absolute control of the state”
within the meaning of ala. const. § 73, was unconstitutional because that section
would require that it receive “a vote of two-thirds of all the members elected to each
house.” Provision could be severed from the remainder of the act, even though no
severance provision is in the act itself, because the remainder of the act was not ren-
dered meaningless by severing that portion.

T h e  a P P e L L a T e  c o r N e r

Wilson F. Green

Wilson F. Green is a partner in Fleenor &
Green LLP in Tuscaloosa. He is a summa
cum laude graduate of the University of
Alabama School of Law and a former law
clerk to the Hon. Robert B. Propst, United
States District Court for the Northern 
District of Alabama. From 2000-09, Green
served as adjunct professor at his alma
mater, where he taught courses in class
actions and complex litigation. He repre-
sents consumers and businesses in con-
sumer and commercial litigation.

Marc A. Starrett

Marc A. Starrett is an assistant attorney
general for the State of Alabama and repre-
sents the state in criminal appeals and
habeas corpus in all state and federal
courts. He is a graduate of the University of
Alabama School of Law. Starrett served as
staff attorney to Justice Kenneth Ingram and
Justice Mark Kennedy on the Alabama
Supreme Court, and was engaged in civil
and criminal practice in Montgomery before
appointment to the Office of the Attorney
General. Among other cases for the office,
Starrett successfully prosecuted Bobby
Frank Cherry on appeal from his murder
convictions for the 1963 bombing of Birm-
ingham’s Sixteenth Street Baptist Church.
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administrative Law
Ex parte GASP, no. 1171082 (ala. april 5, 2019)

The Jefferson county board of health was exempt from
application of the alabama administrative Procedure act, §
41-22-1 et seq., ala. code 1975 (“the aaPa”), because the
board is a “local governmental unit” rather than a “state
agency” for purposes of the aaPa. accordingly, it was un-
necessary for the board to comply with the notice and hear-
ing requirements of the aaPa when it adopted new rules for
Jefferson county’s air Program.

summary Judgment
Shoals Extrusion, LLC v. Beal, no. 1170673 (ala. april 19,
2019)

Trial court improperly granted summary judgment to plain-
tiff employee in action against former employer for refusal to
pay contractual severance benefits. evidence was in dispute
as to whether employee breached the terms of the employ-
ment agreement, thus excusing employer’s performance.

Land use; rails to trails; Preemption
Monroe County Commission v. A.A. Nettles Sr. Props. Ltd.,
no. 1170738 (ala. april 26, 2019)

in a dispute between property owner and county commis-
sion over property purportedly conveyed to commission by
railroad under the “rails to Trails” program, the decision
turned on alabama law, under which “an easement given for
a specific purpose terminates as soon as the purpose ceases
to exist, is abandoned, or is rendered impossible of accom-
plishment.” Tatum v. Green, 535 so. 2d 87, 88 (ala. 1988).
Thus, railroad’s right of way terminated, if not earlier, on a
certain public filing, and thus the railroad’s subsequent con-
veyance by quitclaim deed to the county commission under
the rails to Trails program was a nullity.

dram shop; “Visibly intoxicated” standard;
Circumstantial Evidence
Wiggins v. Mobile Greyhound Park LLP, no. 1170874 (ala.
may 3, 2019)

Under alabama law, alcohol sale to a visibly intoxicated
person is “contrary to the provisions of law” and triggers ap-
plication of the dram shop act. The court concluded in this
case that the “totality of the circumstances” test applied and
that circumstantial evidence for driver’s actions after the ac-
cident and after service could be considered in determining
whether a direct sale to a minor or visibly intoxicated person
triggers application of the act.

malicious Prosecution; Probable Cause
Naman v. Chiropractic Life Center, Inc., no. 1170934 (ala.
may 3, 2019)

circuit court properly granted summary judgment to cLc on
malicious prosecution action by Naman, based on cLc’s under-
lying unsuccessful collection action against Naman for unpaid
bills. cLc had probable cause to commence collection action.

default Judgment Procedure
Putnam County Memorial Hospital v. TruBridge, LLC, no.
1171062 (ala. may 10, 2019)

because the default judgment defendant met the plead-
ing and evidentiary threshold showing of each of the three
Kirtland factors, the circuit court was required to consider
the Kirtland factors and present a written analysis of those
factors in ruling on the motion.

negligence; Premises Liability
Armstrong v. Hill, no. 1170650 (ala. may 10, 2019)

in a dog-bite case, landlord of tenant dog owner had no li-
ability in negligence, because the duty regarding owners of
dogs generally rests upon the dog owner, not a landlord.
Plaintiff offered no evidence that landlord cared for or had
responsibility for the dogs.

forum selection Clauses
Castleberry v. Angie’s List, Inc., no. 1180241 (ala. may 17,
2019)

circuit court properly enforced outbound forum selection
clause (providing exclusive jurisdiction in indiana courts) in
contract between angie’s List and retail customer, who had
sued claiming that the company misrepresented the creden-
tials of a bathroom remodeler. Trial court did not exceed its dis-
cretion in determining that plaintiffs had failed to demonstrate
that the chosen forum was “seriously inconvenient”–plaintiffs
had made no showing of their relative business acumen, and
plaintiffs did not adequately demonstrate how simultaneous
maintenance of their action in alabama against the contractor
and against angie’s List in indiana would create “intertwining”
problems or result in potentially inconsistent adjudications.

arbitration
Greenway Health, LLC and Greenway EHS, Inc. v. Southeast
Alabama Rural Health Associates, no. 1171046 (ala. may
17, 2019)

Parties had two agreements: a license agreement (with ar-
bitration clause) and a later baa (with no arbitration clause
and with a merger clause). The issue is arbitrability. The
supreme court held: (1) due to the nature of the agreements
at issue and the rights asserted, the claims raised issues con-
cerning obligations under the baa, and so trial court prop-
erly denied arbitration as to those claims; and (2) because
third party claimed a right to arbitration under the “intertwin-
ing” doctrine and contracting party’s claims were not subject
to arbitration, neither were those against the third party.
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insurance (CgL); Construction
Nationwide Mutual Fire Insurance Company v. The David
Group, Inc., no. 1170588 (ala. may 24, 2019)

general contractor (gc) brought contract and bad faith
action against its cgL carrier for failing to defend and in-
demnify gc in arbitration proceeding brought by buyer of
new home. homeowner alleged that house had structural
and other defective workmanship issues, but the underlying
complaint did not allege that those defects caused damage
to the home beyond the defects themselves. held: gc was
not entitled to defense and indemnity because the underly-
ing complaint did not allege damages beyond the construc-
tion defects themselves, which were not covered as
“occurrences” under the cgL form policy.

stay of Civil Proceedings
Ex parte McDaniel, no. 1180199 (ala. may 24, 2019)

general “target” letter sent to a defendant was insufficient
to establish that potential criminal investigation of that defen-
dant was “parallel” to the civil proceeding, and thus plaintiffs
were entitled to mandamus relief directing circuit court to va-
cate stay of case pending resolution of criminal proceeding.

Venue; forum non Conveniens
Ex parte Tyson Chicken, Inc., no. 1170820 (ala. nov. 30,
2018, on rehearing may 24, 2019)

on original submission, the court (5-4) granted mandamus
relief and ordered an “interests of justice” transfer (under ala.
code § 6-3-21.1) of an mVa action from marshall county
(where both plaintiff and individual driver defendant resided,
as well as where Tyson had presence, though not its primary
business location) to cullman county (county where accident
occurred and where plaintiff’s injuries were treated). on re-
hearing, the court (5-3) denied the petition for mandamus in a
per curiam opinion. The court reasoned that although the
connections to cullman county were “strong,” the connec-
tions to marshall county could not be characterized as
“weak”–in fact, they were significant. The court noted that
“our forum non conveniens analysis under the interest-of-
justice prong, however, has never involved a simple balancing
test weighing each county’s connection to an action.” (internal
quote omitted). Nb: Justice sellers’s dissent contains a helpful
compendium of forum non conveniens cases with noted con-
tacts to the chosen forum and the putative transferee forum.

amendments to Pleadings
Ghee v. USAble Mut. Ins. Co., no. 1170249 (ala. may 24,
2019)

Trial court abused its discretion in denying amendment to
complaint designed to avoid a defensive preemption de-
fense (under erisa). (Note: this is a plurality opinion.)

From the court of
civil appeals
workers’ Compensation
Ex parte Trusswalk, Inc., no. 2180266 (ala. Civ. app.
march 29, 2019)

Trial court abused its discretion in ordering employer to
authorize treatment of employee by pain management spe-
cialist without evidence before it that specialized treatment
was medically necessary under ala. code § 25-5-77(a).

uim
Beeman v. ACCC Insurance Company, no. 2171114 (ala.
Civ. app. april 12, 2019)

although alabama law requires that each “named insured”
reject Uim coverage under a policy, in this case beeman (the
driver of a car owned and insured by reese, his mother) was
not a “named insured,” even though he was listed in the pol-
icy as a driver of the car. reese had specifically rejected Uim
coverage, and thus beeman could not claim Uim benefits
under the policy.

district Court de novo appeals; 
Counterclaims
Durham v. Cohen, no. 2170994 (ala. Civ. app. april 12, 2019)

because defendant’s counterclaims were transactionally
related, but were beyond the jurisdictional limits of the dis-
trict court, it was not improper for defendant to assert those
counterclaims for the first time in a de novo appeal, due to
the operation of ala. r. civ. P. 13(j).

workers’ Compensation
Tuscaloosa County v. Beville, no. 2171022 (ala. Civ. app.
april 19, 2019)

The court affirmed the trial court’s assignment of a 60 per-
cent permanent impairment to injured jailer’s left wrist. even
though treating physician assigned a 4 percent impairment
rating, Fce evidence, construed most favorably to plaintiff,
would support a finding that plaintiff could lift only 10
pounds frequently due to continued pain in left wrist.

(Continued from page 295)
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summary Judgment Procedure
Reese v. Bolling, no. 2180265 (ala. Civ. app. may 10, 2019)

motion to dismiss had to be treated as summary judg-
ment motion because defendants attached evidentiary ma-
terials and the trial court’s order noted it relied on the
evidentiary materials.

trial Procedure (non-Jury)
The Crest Homeowners Association, Inc. v. Onsite Wastewater
Maintenance, LLC, no. 2171146 (ala. Civ. app. may 17, 2019)

in a case tried non-jury without a court reporter, the appel-
late court is required to presume conclusively that the testi-
mony at trial was sufficient to support the trial court’s findings.

From the United
states supreme court
securities
Lorenzo v. SEC, no. 17-1077 (u.s. march 27, 2019)

dissemination of false or misleading statements with in-
tent to defraud can fall within the scope of rules 10b-5(a)

and (c), as well as the relevant statutory provisions, even if
the disseminator did not “make” the statements.

social security; Expert testimony
Biestek v. Berryhill, no. 17-1184 (u.s. april 1, 2019)

Vocational expert’s refusal to provide private market survey
data during social security disability benefits hearing does not
categorically preclude the testimony from counting as “sub-
stantial evidence” in federal court under 42 U. s. c. §405(g).

arbitration; Class actions
Lamps Plus, Inc. v. Varela, no. 17-988 (u.s. april 24, 2019)

Under the Federal arbitration act, an ambiguous agree-
ment cannot provide the necessary contractual basis for con-
cluding that the parties agreed to submit to class arbitration.

tVa; sovereign immunity
Thacker v. TVA, no. 17-1201 (u.s. april 29, 2019)

Under the Federal Tort claims act (FTca), there is an excep-
tion for claims based on a federal employee’s performance of
a “discretionary function.” 28 U.s.c. §2680(a). held: congress’s
waiver of TVa’s sovereign immunity in TVa’s sue-and-be-sued
clause (in the TVa act, 16 U. s. c. §831c(b)) is not subject to a
discretionary function exception, of the kind in the FTca.
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federalism
Franchise Tax Bd. v. Hyatt (Hyatt III), no. 17-1299 (u.s.
may 13, 2019)

overruling Nevada v. Hall, 440 U. s. 410 (1979), the consti-
tution does not permit a private party to sue a state without
its consent in the courts of a different state.

false Claims act
Cochise Consultancy, Inc. v. U.S. ex rel. Hunt, no. 18-315
(u.s. may 13, 2019)

Under 31 U. s. c. §3731(b), an Fca claim must be brought
within the later of two limitations periods: (1) within six years
after the statutory violation occurred, or (2) within three
years after the United states official charged with the respon-
sibility to act knew or should have known the relevant facts,
but not more than 10 years after the violation. issue: whether
these periods are altered for cases in which the United states
chooses not to intervene. held: (1) the periods apply regard-
less of whether the government intervenes, and (2) the pri-
vate relator is not deemed the government official for
purposes of the second limitations period.

antitrust
Apple, Inc. v. Pepper, no. 17-204 (u.s. may 13, 2019)

Under Illinois Brick doctrine principles, the iPhone owners
were direct purchasers if iPhone apps through the app store
may sue apple for alleged monopolization based on apple’s
contract terms with app developers.

fda Preemption
Merck Sharp & Dohme Corp. v. Albrecht, no. 17-290 (u.s.
may 20, 2019)

Under Wyeth v. Levine, 555 U.s. 555, state law failure-to-
warn claim is pre-empted where there is “clear evidence”
that the Fda would not have approved a change to the
label. held: (1) “clear evidence” is evidence that shows the
court that the drug manufacturer fully informed the Fda of
the justifications for the warning required by state law and
that the Fda, in turn, informed the drug manufacturer that
the Fda would not approve a change to the drug’s label to
include that warning; and (2) the question of agency disap-
proval is primarily one of law for a judge to decide.

Bankruptcy
Mission Product Holdings, Inc. v. Tempnology, LLC, no. 17-
1657 (u.s. may 20, 2019)

debtor’s rejection of an executory contract under section
365 of the bankruptcy code has the same effect as a breach
of that contract outside bankruptcy. such an act cannot re-
scind rights that the contract previously granted.

From the eleventh
circuit court of 
appeals
fCra
Marchisio v. Carrington Mortgage Services, LLC, no. 17-
10584 (11th Cir. march 25, 2019)

among other holdings, creditor’s Fcra violation was will-
ful because its investigation was unreasonable and its re-
porting of erroneous information under the circumstances
was reckless. district court erred in denying plaintiff’s re-
quest for emotional distress damages; plaintiffs’ testimony
created a fact issue concerning the aggravation of mental
anguish suffered from prior litigation. The court also re-
versed the district court’s grant of partial summary judg-
ment to defendant on punitive damages, holding that
district court’s insistence on intentional or purposeful con-
duct did not comport with controlling willfulness standard.

retired officers
Burban v. City of Neptune Beach, no. 18-11347 (11th Cir.
april 5, 2019)

Law enforcement officers safety act (“Leosa”), 18 U.s.c. §§
926c(a) and (b), under which “a qualified retired law enforce-
ment officer . . . who is carrying the identification required by
[the act]” may “carry a concealed firearm,” notwithstanding
most state or local restrictions, does not give rise to a federal
right enforceable under 42 U.s.c. § 1983.

Experts
Guevara v. NCL (Bahamas), Ltd, no. 17-14889 (11th Cir.
april 1, 2019)

district court acted within its discretion in striking supple-
mental expert reports, where first supplement listed a host
of industry standards on lighting not included in the expert’s
initial or rebuttal reports and not produced ahead of his

(Continued from page 297)
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deposition, and the second supplement was not produced
until after the close of discovery and the Daubert deadline,
but the district court erred in granting summary judgment
to cruise line on a claim that the line failed to warn patrons
adequately of a step-down.

Qualified immunity
Taylor v. Hughes, no. 17-14772 (11th Cir. april 3, 2019)

in a deliberate indifference case against jail officials, held: (a)
there was a genuine issue of material fact precluding sum-
mary judgment on qualified immunity, because (i) testimony
that jailee was crying out in pain, moaning and begging for
medical help gave rise to an inference of “serious medical
need,” and (ii) there was substantial evidence of deliberate in-
difference since these cries were in the presence of guards–
the “guard does not need to know a detainee’s specific
medical condition to be deliberately indifferent to his or her
serious medical need”; (b) alabama state-agent immunity and
ala. code § 14-6-1 do not immunize the guards from liability
under state law if they violated Taylor’s constitutional rights.

fdCPa
Holzman v. Malcolm S. Gerald & Assocs., Inc., no. 16-
16511 (11th Cir. april 5, 2019)

FdcPa claim premised upon the collector’s “offer to ‘re-
solve’ a time-barred debt, combined with a deadline to ac-
cept the reduced-payment offer and a warning that the offer
might not be renewed if payment is not timely made,” stated
a claim for relief under section 1692e. The court noted that
collector could still seek to collect, but might include lan-
guage in the collection letter as follows (the collector had in
fact included this language in more recent collection letters):
“The law limits how long you can be sued on a debt. be-
cause of the age of your debt, LVNV Funding LLc will not sue
you for it, and LVNV Funding LLc will not report it to any
credit reporting agency.” The court rejected a per se uncon-
scionability claim under section 1692f.

Black Lung; statutory Construction
Oak Grove Resources, LLC v. OWCP, no. 17-14468 (11th Cir.
april 11, 2019)

The black Lung benefits act provides that deceased miner’s
survivors can claim benefits under the act’s so-called “auto-
matic entitlement” provision, 30 U.s.c. § 932(l), which states
that “[i]n no case shall the eligible survivors of a miner who
was determined to be eligible to receive benefits . . . at the
time of his or her death be required to file a new claim for
benefits, or refile or otherwise re-validate the claim of such
miner.” held: the phrase “at the time of his or her death” modi-
fies the adjective “eligible,” such that survivors’ entitlement to
benefits depends on whether the miner was eligible before
his or her death, not whether, by that time, the pertinent de-
cision-maker had formally determined the miner to be so.

Excessive force; deliberate indifference
Sears v. Roberts, no. 15-15080 (11th Cir. april 24, 2019)

sears, a Florida inmate, brought § 1983 excessive force and
deliberate indifference claims, based on allegations that three
correctional officers physically assaulted him and that one of
them sprayed a chemical agent on him for 16 minutes after he
was handcuffed and compliant, and that three supervisory of-
ficers watched the attack without doing anything to intervene.
The district court granted summary judgment. The eleventh
circuit reversed, holding that the district court had disre-
garded improperly sears’s version of the facts, as sworn to in a
verified complaint and other evidence. moreover, the fact that
the prisoner may have been found to have violated prison
rules in attacking a guard did not negate excessive force.

Labor
Security Walls, Inc. v. NLRB, no. 17-13154 (11th Cir. april
23, 2019)

NLrb did not abuse its discretion in refusing to allow em-
ployer to reopen an administrative record in action brought
by board, and on which board prevailed. a party may move to
reopen an administrative record due to “extraordinary circum-
stances,” which were not present. 29 c.F.r. § 102.48(d)(1).

trademark; trial by Jury
Hard Candy, LLC v. Anastasia Beverly Hills, Inc., no. 18-
10877 (11th Cir. april 23, 2019)

remedies of an accounting and disgorgement of profits
for trademark infringement are equitable; a plaintiff seeking
the defendant’s profits in lieu of actual damages is not enti-
tled to a jury trial.

fair Housing act
City of Miami v. Wells Fargo Co., no. 14-14544 (11th Cir.
may 3, 2019)

miami alleged a substantial injury to its tax base resulting
from alleged reverse redlining in violation of the Fha. The in-
jury to the city’s tax base is uniquely felt in the city treasury,
and there is no risk that duplicative injuries could be pled by
another plaintiff or that the apportionment of damages
amongst different groups of plaintiffs would be a problem.
however, city’s pleadings did not sufficiently allege “some di-
rect relation” between the bank’s conduct and a claimed in-
crease in expenditures on municipal services.

Ponzi schemes; receiverships; due Process
SEC v. Torchia, no. 17-13650 (11th Cir. april 30, 2019)

district court’s summary proceedings for defrauded in-
vestors in failed Ponzi scheme did not allow them to present
their claims and defenses or meaningfully challenge the re-
ceiver’s decisions through proceedings allowing for some
discovery, thus denying them due process.
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rule 59; fLsa
Jenkins v. S. David Anton, P.A., no. 17-13073 (11th Cir.
april 29, 2019)

(1) FLsa plaintiff’s new trial motion based on “newly dis-
covered” evidence was properly denied because the evi-
dence was not discovered after trial, but was actually known
before trial. (2) Under the Fair Labor standards act, overtime
is calculated on a workweek basis. see 29 U.s.c. § 207(a)(1);
29 c.F.r. § 778.103. “an employee’s workweek is a fixed and
regularly recurring period of . . . seven consecutive 24-hour
periods” that “need not coincide with the calendar week but
may begin on any day and at any hour of the day.” 29 c.F.r. §
778.105. in this case, the district court did not clearly err in
finding that the workweek began on monday, since the only
evidence on the issue came from the employee who so testi-
fied. (3) although working meals can be compensable under
the FLsa, district court did not clearly err in finding that the
meals of a litigation paralegal during an arbitration proceed-
ing were not compensable, given the lack of evidence that
there were any restrictions on employee’s personal freedom.

standing
Flat Creek Transp. LLC v. FMCSA, no. 17-14670 (11th Cir.
may 9, 2019)

carrier lacked standing to pursue claim against regulator
for purportedly being unfairly targeted for compliance re-
views. claimed injury was designation as a “high risk” carrier,
subject to an increased likelihood of compliance reviews;
the court found that was neither “concrete” nor “imminent,”
but rather “conjectural” and “hypothetical.”

tax
Meruelo v. CIR, no. 18-11909 (11th Cir. may 6, 2019)

monetary transfers between various business entities
partly owned by the taxpayer and an s corporation that
were later reclassified as loans from the taxpayer to the s
corporation did not establish a “bona fide indebtedness”
that “runs directly” to the taxpayer. Treas. reg. § 1.1366-
2(a)(2)(i); see also 26 U.s.c. § 1366.

Qualified immunity
Piazza v. Hunter, no. 18-10487 (11th Cir. may 9, 2019)

Jailer of pre-trial detainee was entitled to qualified immunity
with respect to the first tasing of detainee, after which the de-
tainee lay incapacitated on the floor and lost continence. Jailer

was not entitled to qualified immunity for actions in tasing de-
tainee a second time minutes later, which eventually led to de-
tainee’s suffering cardiac arrest and death in the Jefferson
county jail. supervisors were entitled to qualified immunity for
lack of showing that supervisor’s policy or custom resulted in
“deliberate indifference” or that the failure to have a policy led
to the constitutional infringement.

Preliminary injunction; tax
USA v. Askins & Miller Orthopaedics, P.A., no. 18-11434
(11th Cir. may 23, 2019)

irs was entitled to preliminary injunction against tax-
payer–“a serial employment-tax delinquent–to ensure that it
gets its due as taxes continue to pile up.”

rECEnt CriminaL dECisions

From the Federal
courts
Capital Punishment
Bucklew v. Precythe, no. 17-8151 (u.s. april 1, 2019)
Baze v. Rees, 553 U. S. 35, and Glossip v. Gross, 576 U.S. ___,

govern all eighth amendment challenges alleging that a
method of execution inflicts unconstitutionally cruel pain. in
this case, the inmate petitioner’s as-applied challenge to
missouri’s single-drug execution protocol, and specifically
that it would cause him severe pain because of his particular
medical condition, fails to satisfy the Baze-Glossip test.

From the alabama
supreme court
Capital Punishment; intellectual disability
Ex parte Carroll, no. 1170575 (ala. apr. 5, 2019)

because capital murder defendant failed to show he suf-
fered from substantial deficits in adaptive functioning, the

(Continued from page 299)
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trial court did not abuse its discretion in finding that he had
no significant intellectual disability that would prohibit the
imposition of the death penalty.

Probation revocation; notice
Ex parte Wayne, no. 1171213 (ala. apr. 26, 2019)

defendant’s probation revocation was reversed because
she was not provided written notice that absconding was
being alleged as a violation of the terms of probation.

rule 29; Correction of Clerical Error
Ex parte Jones, no. 1170546 (ala. apr. 26, 2019)

Trial court did not err in granting rule 29 relief to correct a
clerical error in the entry of its previous order that had rein-
stated the defendant’s petition for post-conviction relief.

From the court of
criminal appeals
split sentence
Collier v. State, Cr-17-0799 (ala. Crim. app. apr. 26, 2019)

amended split sentence act, ala. code §15-18-8, ex-
pressly limits the trial court’s authority to split a sentence to
felony cases only.

reckless Endangerment; attempting to Elude
Hopson v. State, Cr-17-1155 (ala. Crim. app. apr. 12, 2019)

The court affirmed the defendant’s convictions of assault,
leaving the scene of an accident, attempting to elude and
reckless endangerment arising from a high-speed chase and
resulting collision. however, it vacated the defendant’s reck-
less driving conviction on the ground that it was a lesser in-
cluded offense of reckless endangerment under the
circumstances of this case. it also vacated one of the defen-
dant’s two attempting to elude convictions, finding as a
matter of first impression that ala. code § 13a-10-52 pro-
vides one unit of prosecution for all persons injured during a
single offense of attempting to elude.

Capital Punishment; Judicial override
White v. State, Cr-16-0741 (ala. Crim. app. apr. 12, 2019)

The court denied post-conviction relief under ala. r. crim. P.
32, finding that statutory amendments removing the judicial

override procedure from capital murder cases and permitting
the jury to make the final sentencing determination were not
retroactive.

mistrial; medical Emergency
Jarmon v. State, Cr-17-0360 (ala. Crim. app. apr. 12, 2019)

Trial court erred in denying newly-appointed substitute
defense counsel’s motion for a mistrial after the defendant’s
original counsel collapsed during closing arguments and
was taken from the courtroom by paramedics.

Contempt; recusal
Dearman v. State, Cr-18-0049 (ala. Crim. app. apr. 12,
2019)

attorney representing his client during a probation revo-
cation hearing was entitled to hearing before being held in
direct contempt for not following the trial court’s direct
order regarding his objection. attorney was not entitled to
the judge’s recusal from the contempt proceeding, however,
because his conduct did not involve gross disrespect or a
personal attack on the judge’s character.

sixth amendment
Connell v. City of Daphne, Cr-17-0943 (ala. Crim. app.
apr. 12, 2019)

defendant was denied sixth amendment right to counsel
in both municipal court and in his appeal to circuit court for
a trial de novo.

Juvenile Miller resentencing; Brady
Thrasher v. State, Cr-17-0393 (ala. Crim. app. apr. 12, 2019)

in affirming the resentencing of a juvenile capital murder
offender to life imprisonment without parole pursuant to
Miller v. Alabama, 567 U.s. 460 (2012), the court denied relief
on his Brady claim regarding payments made to a witness by
his victims’ families. state learned of the payments several
months after trial and thus could not have suppressed this
evidence before trial.

Presumptive sentencing guidelines
Laakkonen v. State, Cr-17-1146 (ala. Crim. app. apr. 12,
2019)

The court remanded to allow defendant an opportunity to
withdraw guilty plea. he was not informed of the correct
sentencing range under the presumptive sentencing stan-
dards, and his sentence of 24 months’ confinement did not
comply with those standards.                                           s
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as of the writing of this column, the alabama Legislature has completed 24 of its possi-
ble 30 session days; however, by the time you are reading this column, the 2019 Legisla-
tive session will be well behind us. This means the first regular session of the
quadrennium will be complete. it has been a session that has been fast and furious. as is
typical, this first year saw the legislature take on many major issues and tackle legislation
dealing with many of them. This current group has proven themselves willing to debate
difficult and complicated issues. Like last year, this wrap-up will be split into two install-
ments with Law institute Legislation being addressed in this edition and all other legisla-
tion covered in the next.

Under the leadership of the legislative members of our executive committee–sena-
tors cam Ward (aLi president), arthur orr and rodger smitherman and representa-
tives chris england (aLi vice president), mike Jones and bill Poole–and the guidance of
clay hornsby, the Law institute had another remarkable session. While their hard work
saw passage of these important improvements to alabama law, it is only possible
thanks to the hundreds of attorneys who volunteer their time to work on our drafting
committees. These lawyers work hard to make sure that each proposal that is ad-
vanced by the Law institute is well developed, balanced, fair and serves to improve
the state of our law.

Judicial article study Committee
in 1973, alabama approved a complete overhaul of article Vi of the state constitu-

tion, the Judicial article. a ground-up redesign of the state’s judiciary, the article es-
tablished the Unified Judicial system. since that time, several issues requiring
attention have arisen in the judicial system. This year, the legislature passed a pack-
age of bills to address those issues that were the result of a tremendous amount of
work by the Law institute’s article Vi revision committee.1

L e g i s L a T i V e  W r a P - U P

Othni J. Lathram
Director, Legislative Services Agency

olathram@lsa.state.al.us

For more information, 
visit www.lsa.alabama.gov.

Buddy Rushing
Staff Attorney, Alabama Law Institute

2019 Wrap-Up Part 1
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Judicial administration and discipline: act
2019-187

senator arthur orr

representative Prince Chestnut

This proposed constitutional
amendment to be voted in 2020 will
make a number of changes throughout article Vi:

A.     Minor Changes

section 143–a provision of this section requiring dis-
trict courts to physically hold court in municipalities of
1,000 people or more which lack municipal courts will
be deleted as archaic.

section 160–This section applies amendment 280 to
constables, while also excepting them from the mean-
ingful requirements of that amendment will be deleted
as archaic.

section 161–This section continued existing courts at the
time of the 1973 Judicial article’s passage and will be
deleted as archaic since that article has long been in effect.

section 162–This section designates “circuit solicitors”
as “district attorneys.” as the term “district attorney” has

now supplanted “circuit solicitor” in alabama, this sec-
tion will be deleted as archaic.

section 153–This section includes a list of counties
which may implement judicial nominating commissions
superseding the provisions of section 153 by local law
or constitutional amendment. in practice, such commis-
sions have been adopted by local constitutional amend-
ment in several of these counties and by two counties
not listed. The amendment would replace this over- and
under-inclusive list with general language noting that
any county or circuit may alter the standard vacancy
procedures by local constitutional amendment.

B.      Administrative Director of Courts

section 149–The alteration to this section is part of a
proposal by the committee to create an independent
nominating commission for administrative director of
courts. The constitutional amendment portion of the
proposal would move the power to appoint the direc-
tor from the chief justice to the supreme court as a
whole. Further details relating to the proposed appoint-
ment process and nominating commission are speci-
fied in the companion bill listed below. 

Orr Chestnut
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C.      Judicial Discipline and Removal

The original 1901 constitution allowed for the removal
of judges from office only through legislative impeach-
ment (for the supreme court) or by the supreme court (for
other judges). These provisions continued in force until a
1972 amendment created the Judicial commission, an in-
dependent body for the investigation and adjudication of
judicial complaints. only one year later, the 1973 Judicial
article established the existing process for judicial re-
moval by bringing the process within the judicial branch
and dividing the Judicial commission’s duties between
two new bodies: The Judicial inquiry commission (Jic),
which investigates and prosecutes complaints, and the
court of the Judiciary (coJ), which adjudicates these
cases.

in the years since, two constitutional amendments
have confused and divided this straightforward system.
in the mid-90s, section 158 was amended and re-applied
the old section 173 legislative impeachment process to
supreme court justices and court of appeals judges with
a number of exceptions, notably that Jic and coJ pro-
ceedings would preclude legislative impeachment. in
2016, the amendment of sections 173 and 174 of article
Vii restored the previously repealed language that ap-
plied those sections to judges. This change re-submits
trial court judges to impeachment by the supreme court
and creates confusion as to whether all the additional
procedures of section 158 would apply in the event that
a supreme court justice is impeached.

Together, the post-1973 changes have replaced a sim-
ple, independent removal process with a complex, multi-
layered one. The Jic/coJ process remains in effect, but
separate impeachment provisions now also apply to all
judges with varying rules and provisions for supreme
court, court of appeals and trial court judges across sec-
tions 158, 173 and 174 of the constitution. The commit-
tee proposes to address this confused system by
restoring judicial removal procedures largely to those
originally established under the 1973 Judicial article,
with Jic/coJ as the sole avenue for judicial removal.

section 158–This section would be repealed entirely in
order to remove the impeachment process for
supreme court justices and judges on the courts of ap-
peals and restore the Jic/coJ complaint process as the
sole avenue for judicial removal. 

sections 173 and 174 of article Vii–These sections
would be amended in order to remove judges from the
impeachment article and restore the Jic/coJ complaint
process as the sole avenue for judicial removal. 

The committee also recommends three updates to the exist-
ing Jic/coJ provisions:

section 156–The membership of Jic would be ex-
panded to include a probate judge and a municipal
judge, appointed by their respective professional asso-
ciations. This would establish new representation for
two previously unrepresented groups subject to Jic’s
investigatory processes. additionally, members of the
commission would be limited to a maximum of two
consecutive terms, to encourage rotation of members. 

sections 156 and 157–existing language originally as-
signed the lieutenant governor the power to appoint a
district judge and three non-lawyers to Jic and one non-
lawyer to coJ. however, this language also caused that
appointment power to shift to the governor in 2005. as
a housekeeping matter, this old language would be re-
moved, with appointment of all non-lawyer members
explicitly assigned to the governor and the appointment
of a district judge to Jic assigned to their professional as-
sociation, as is the case with other judicial appointments
to Jic and coJ. also, standard language has been added
to encourage that these bodies be composed to reflect
the state’s demographic diversity. 

section 159–This section would be amended to provide
additional due process to judges who are charged with
misconduct by Jic. Under the current law, judges are au-
tomatically suspended from office if they are charged
with a felony or if Jic files a complaint against them with
coJ. The proposed amendment would leave an auto-
matic suspension in place for judges who are charged
with felonies, but Jic complaints would not necessarily
trigger an automatic suspension. Less serious complaints
may be filed without triggering a suspension from office.
should Jic seek a suspension, however, it would be re-
quired to allege by a two-thirds vote that the judge is un-
able to perform the duties of the office or poses a
substantial threat to the public and obtain the approval
of coJ’s chief judge. additionally, judges suspended
based on such a complaint could pursue review of their
suspension pursuant to coJ rules of procedure. 

(Continued from page 303)
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administrative director of Courts nominating
Commission: sB198

senator arthur orr
representative Prince Chestnut

This bill is a companion to the pro-
posal to amend section 149 of the con-
stitution. While that amendment assigns the power to appoint
the administrative director of courts to the supreme court as a
whole, this bill would subject that appointment to a nominating
commission process. Whenever a vacancy occurs in that office, a
nominating committee would be formed, consisting of:

•  an active or retired circuit judge;

•  an active or retired district judge;

•  an active or retired probate judge;

•  an active or retired municipal judge;

•  a circuit clerk; and

•  a state bar commissioner

each of the judges and the clerk would be appointed by
their respective professional associations, while the bar com-
missioner would be appointed by the bar. The commission
would nominate three candidates for the position of admin-
istrative director of courts by majority vote. The supreme
court would then, by majority vote, exercise its power under
the proposed section 149 by appointing one of the candi-
dates to the position, or request that the commission nomi-
nate three additional candidates.

The goal of this new procedure is to provide greater stabil-
ity to an office that has featured 11 separate tenures over
the last 30 years and six over the past 15 years. accordingly,
the administrative director of courts would serve a 10-year
term, subject to removal by a majority vote of the supreme
court. The term could be automatically renewed once by a
majority vote of the supreme court.

Permanent Place names for appellate
Courts: sB279

senator rodger smitherman
representative matt fridy

currently, the individual seats on
the alabama supreme court and the
courts of appeals lack permanent designations. in each elec-
tion, contested seats are numbered on the ballot sequen-
tially starting at “Place 1,” so that seats held by different
judges are given the same numbers in different election cy-
cles. This situation leads to difficulties in referring to specific
seats, particularly in the election filing process, which re-
quires that candidates specify which seat they are seeking.
This bill would remedy the situation by giving each seat a
permanent numerical designation to minimize confusion.

Business Corporation act: HB250
senator sam givhan
representative Bill Poole

alabama’s business corporation law
has long been based on the ameri-
can bar association’s model business
corporation act. after more than two decades without any
significant changes to the model act, the aba’s committee re-
cently conducted a full revision. since then, the Law institute’s
business entities standing committee has reviewed this
newly revised act to develop a plan for revising alabama’s
own business corporation law. The result is the proposed ala-
bama business corporation Law of 2019.

Collateral Consequences: sB163
senator Cam ward
representative Chris England

a felony conviction imposes a sta-
tus that not only makes felons vul-
nerable to future sanction, but also
affects their economic opportunities. record numbers of in-
dividuals with a felony record are exiting prisons and return-
ing to communities across alabama. These individuals must
confront a wide range of collateral consequences stemming
from their convictions, including ineligibility for federal wel-
fare benefits, public housing, student loans and employ-
ment opportunities, as well as various forms of civic
exclusion, such as ineligibility for jury service and disenfran-
chisement which has resulted in a wide range of social, eco-
nomic and political privileges being unattainable.

The Law institute’s collateral consequences committee
developed a bill that would allow those convicted of crimes
facing collateral consequences automatically barring them
from employment in a given field to seek judicial relief. in-
spired by similar Uniform Law commission work in the field,
this bill focuses on creating an individualized assessment, so
that blanket bans do not act to prohibit consideration of ap-
plications for licensure or employment-related permissions
when public safety is not seriously implicated. individuals
who face such restrictions could apply to the circuit court,
where a petition and hearing process would allow them to
present their situation to the judge. Upon considering the
collateral consequences in question and the individual’s
record and history, the court could act to relieve the peti-
tioner from certain collateral consequences, allowing them
to pursue employment without being banned by an other-
wise mandatory collateral consequence.                           s

Endnote
1. The May 2017 edition of this column focused on the work of this very important committee.

Orr Chestnut

Fridy

Givhan Poole

Ward England

Smitherman
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about members
Kevin Hays announces the opening

of Hays Law firm LLC at 112 N. hoyle
ave., bay minette 36507.

J. todd miner announces the open-
ing of Law office of J. todd miner LLC
at 2323 2nd ave. N., birmingham 35203.
Phone (205) 259-7000.

Holly sawyer announces the open-
ing of the Law office of Holly L.
sawyer LLC at 294 W. main st., ste. 103,
dothan.

among Firms
armbrecht Jackson LLP of mobile

announces that duane a. graham is
now the managing partner.

Hannah C. thompson and Brandon
C. Prince announce the opening of
BHm Law group at 1330 21st Way s.,
ste. 100, birmingham 35205. Thompson
and Prince are partners in the firm.

Ball, Ball, matthews & novak Pa an-
nounces that Hope Curtis Hicks joined
as a partner in the montgomery office.

mark C. wolfe, J. Knox Boteler and
matthew B. richardson announce the

formation of Boteler richardson wolfe
at 3290 dauphin st., ste. 505, mobile
36606. Phone (251) 433-7766.

Bradley arant Boult Cummings LLP
announces that Jonathan d.
wohlwend rejoined the firm in the
birmingham office.

Cusimano, roberts & mills of gads-
den announces that former Circuit
Court Judge david Kimberley joined
the firm.

dominick, feld, Hyde PC announces
that melissa H. yan joined as an associate.

durward & durward PC announces
that nancy Khalaf Bird joined as an 
associate.

Hill Hill Carter announces that
matthew Parten joined as an associate
in the montgomery office.

Huie fernambucq & stewart LLP of
birmingham announces that Kimberly
Jones joined as an associate.

samford & denson LLP announces
that riley murphy joined as an associate.

webster, Henry, Bradwell, Cohan,
speagle & deshazo PC announces that
dan Cowell joined as an associate in the
montgomery office.                                       s

a b o U T  m e m b e r s ,  a m o N g  F i r m s

Please email announcements to
margaret.murphy@alabar.org.
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