
Alabama Lawyert
h

e

S e p t e m b e r  2 0 2 1   |   V o l u m e  8 2 ,  N u m b e r  5

� � � �

S O L O  A N D  S M A L L  F I R M S  I S S U E

Top Five Traits of 
Legal Professionals

Page 318

Hanging a Shingle 
(Some Practical Pointers)

Page 324

Practical Considerations for
Opening and Running a 
Plaintiff’s Litigation Practice

Page 330

Employment Law for the 
Solo and Small Firm Lawyer

Page 335

2021 - 2 0 2 2  ASB  PRES IDENT

Tazewell T. Shepard, III and Family









t
h

e
 A

l
a

b
a

m
a

 L
a

w
y

e
r

www.alabar.org 305

c o l u m N S

President’s Page
308

Executive Director’s Report
312

Important Notices
314

Editor’s Corner
316

Disciplinary Notices
363

Legislative Wrap-Up
368

Memorials
376

Opinions of the 
General Counsel

380

The App    ellate Corner
382

About Members, 
Among Firms

394

Alabama Lawyert
h

e

S e p t e m b e r  2 0 2 1   |   V o l u m e  8 2 ,  N u m b e r  5

facebook.com/AlabamaStateBar

@AlabamaStateBar

@AlabamaStateBar

youtube.com/TheAlabamaStateBar

flickr.com/AlabamaStateBar

F e a t u r e  a r t i c l e S

W. Gregory Ward, Lanett.......................................Chair and Editor
wgward@mindspring.com

Wilson F. Green, Tuscaloosa .................................Associate Editor
wgreen@fleenorgreen.com

Jonathan C. Hill (Rudy), Montgomery......................Associate Editor
rhill@bradley.com

SOLO AND SMALL FIRMS ISSUE
Top Five Traits of Legal Professionals

By Judge Donna S. Pate
318

Hanging a Shingle (Some Practical Pointers)
By Andrew M. Skier

324

Practical Considerations for Opening and Running a 
Plaintiff’s Litigation Practice

By Bryan E. Comer
330

Employment Law for the Solo and Small Firm Lawyer
By John D. Saxon

335

ALABAMA STATE BAR 144TH ANNUAL MEETING 
AWARD RECIPIENTS & PHOTO HIGHLIGHTS

341

30 Faces of Pro Bono: Part 5 of 6
356

Giving and Getting the Most from Your Pro Bono Service
By Jon D. Townsend

360

On The Cover
Alabama State Bar President Taze
Shepard of Huntsville with his family

FIRST ROW:Wells Shepard, Taze Shepard,
Pam Shepard, and Madeline Shepard

SECOND ROW: Stella Jacobs, Thomas
Broughton, Reese Broughton, and Mia Jacobs

THIRD ROW: Sarah Shepard, Ty Shepard,
John Shepard, Caitlyn Howard, Hunt Shepard,
Tom Broughton, Jana Broughton, Riley 
Jacobs, and Sarah Jacobs

Photo courtesy of Olivia Reed Photography
of Huntsville



t
h

e
 A

l
a

b
a

m
a

 L
a

w
y

e
r

306 September 2021

The Alabama Lawyer
G R A P H I C  D E S I G N

The Alabama Lawyer
P R I N T I N G

BOard Of Bar COmmissiOnErs 
1st circuit, halron W. turner, chatom • 2nd circuit, Jason t. 
Simmons, Greenville • 3rd circuit, elizabeth c. Smithart, union
Springs • 4th circuit, Kyra l. Sparks, Selma • 5th circuit, larry W.
morris, alex city • 6th circuit, place No. 1, terri o. tompkins,
tuscaloosa • place No. 2, Scott b. holmes, tuscaloosa • 7th

circuit, William h. broome, Jr., anniston • 8th circuit, david W.
langston, decatur • 9th circuit, dana J. Grimes, Fort payne •
10th circuit, place No. 1, James m. terrell, birmingham • place
No. 2, John a. Smyth, birmingham • place No. 3, barry a. rags-
dale, birmingham • place No. 4, S. Freddy rubio, birmingham
• place No. 5, labella S. mccallum, birmingham • place No. 6,
michael d. ermert, birmingham • place No. 7, allison o. Skinner,
birmingham • place No. 8, ryan p. robichaux, birmingham •
place No. 9, erik S. heninger, birmingham • bessemer cut-off,
l. Kenneth moore, bessemer • 11th circuit, leigh anne landis,
Florence • 12th circuit, carmen F. howell, enterprise • 13th

circuit, place No. 1, r. edwin lamberth, mobile • place No. 2,
Frederick G. helmsing, Jr., mobile • place No. 3, William r. 
lancaster, mobile • place No. 4, bryan e. comer, mobile • place
No. 5, James rebarchak, mobile • 14th circuit, charles c.
tatum, Jr., Jasper • 15th circuit, place No. 1, George r. parker,
montgomery • place No. 2, patrick l. Sefton, montgomery •
place No. 3, Joel d. connally, montgomery • place No. 4, Vacant,
montgomery • place No. 5, Felicia a. long, montgomery •
place No. 6, J. david martin, montgomery • 16th circuit,
bradley W. cornett, Gadsden • 17th circuit, t. thomas perry, Jr.,
demopolis • 18th circuit, place No. 1, clay r. carr, chelsea •
place No. 2, mark S. boardman, chelsea • place No. 3, anne
malatia Glass, birmingham • 19th circuit, terinna S. moon,
prattville • 20th circuit, r. cliff mendheim, dothan • 21st

circuit, J. Kirkman Garrett, brewton • 22nd circuit, manish h.
patel, andalusia • 23rd circuit, place No. 1, J. mark debro,
huntsville • place No. 2, douglas c. martinson, ii, huntsville •
place No. 3, rebekah K. mcKinney, huntsville • place No. 4, m.
clay martin, huntsville • 24th circuit, b. Scott Foster, carrollton
• 25th circuit, chrissy l. riddle, haleyville • 26th circuit, F.
patrick loftin, phenix city • 27th circuit, clint l. maze, arab •
28th circuit, place No. 1, J. lynn perry, Gulf Shores • place No. 2,
J. langford Floyd, Fairhope • 29th circuit, Sarah clark bowers,
Sylacauga • 30th circuit, John W. rea, pell city • 31st circuit, d.
edgar black, muscle Shoals • 32nd circuit, Jason p. Knight, 
cullman • 33rd circuit, robert h. brogden, ozark • 34th circuit,
Jeffrey l. bowling, russellville • 35th circuit, W. robert mcmillan,
monroeville • 36th circuit, christy W. Graham, moulton • 37th

circuit, andrew d. Stanley, opelika • 38th circuit, deborah l.
dunsmore, Scottsboro • 39th circuit, donald b. mansell,
athens • 40th circuit, mallory b. Whitley, rockford • 41st circuit,
brett a. King, locust Fork

aT-LargE BOard mEmBErs
angela e. Kennedy, bessemer • raymond l. bell, Jr., mobile •
holly l. Sawyer, dothan • Judge charles price, ii, birmingham •
Karen l. laneaux, montgomery • Kira Y. Fonteneau, birmingham
• leila h. Watson, birmingham • richard m. Kemmer, Jr., 
centreville • John t. Stamps, iii, bessemer

The Alabama Lawyer (USPS 743-090) is published six times a
year by the Alabama State Bar, 415 Dexter Avenue, Montgomery,

Alabama 36104. Periodicals postage paid at Montgomery, 

Alabama and additional mailing offices. POSTMASTER: Send

address changes to The Alabama Lawyer, P.O. Box 4156, 
Montgomery, AL 36103-4156.

The Alabama Lawyer is the official publication of the Alabama
State Bar. Views and conclusions expressed in articles herein are

those of the authors, not necessarily those of the board of editors,

officers or board of commissioners of the Alabama State Bar. 

Advertising rates will be furnished upon request. Advertising copy

is carefully reviewed and must receive approval from the Office

of General Counsel, but publication herein does not necessarily

imply endorsement of any product or service offered. The Alabama
Lawyer reserves the right to reject any advertisement. Copyright
2021. The Alabama State Bar. All rights reserved. 

ALABAMA STATE BAR STAFF
415 Dexter Avenue
Montgomery, AL 36104 
(334) 269-1515 • (800) 354-6154
www.alabar.org 
ADMINISTRATION
Terri Lovell............................................Executive Director
Michelle Shaw ......................................Executive Assistant
Melissa Warnke .....................Director of Communications
Megan Hughes .........................Content/Outreach Manager
Hunter Harris .....................Information Systems Manager
Matt Mara ...............Building and Security Superintendent
Margaret Murphy ........................Director of Publications

ADMISSIONS & ATTORNEY LICENSING
Sonia Douglas...............................Administrative Assistant
Angie Fuqua .................................Administrative Assistant
Morgan Lott .................................Administrative Assistant
Cathy Sue McCurry ....................Administrative Assistant

CENTER FOR PROFESSIONAL 
RESPONSIBILITY
Roman Shaul ............................................General Counsel
Melissa Lawson ....................Paralegal to General Counsel
Jeremy McIntire ................Deputy Chief General Counsel
Mark Moody .............................Assistant General Counsel
Dawynrico McCain ..........................Paralegal/Investigator
Stacey Moseley.......................................Disciplinary Clerk
Laurie Blazer ...........................................CSF Coordinator
Julie Lee ...........................................................Receptionist

ETHICS DIVISION
Tripp Vickers...............................................Ethics Counsel
Autumn Caudell ..........................Assistant Ethics Counsel

PROGRAMS
Robyn Bernier..............................Administrative Assistant

ACCOUNTING/TRAVEL
Merinda Hall ........................................Director of Finance
Kristi Neal .............................................Financial Assistant

LAWYER ASSISTANCE PROGRAM
(334) 269-1515 • (334) 834-7576

Jeremy Rakes............Director of Lawyer Assistance Program
Shannon Knight ...........................................Case Manager
Joycelyn Hill.................................Administrative Assistant

LAWYER REFERRAL SERVICE
John Dunn ...........................................LRS Representative

RECEPTIONIST
Stephanie Oglesby...........................................Receptionist

VOLUNTEER LAWYERS PROGRAM
Linda Lund ..........Director of Volunteer Lawyers Program
Hilaire Armstrong.................Pro Bono Clinic Coordinator
Debbie Harper .................................................Intake Clerk

OFFICERS AND EXECUTIVE COUNCIL
Tazewell T. Shepard, III, Huntsville...................President
C. Gibson Vance, Montgomery .................President-Elect
Robert G. Methvin, Jr., Birmingham .........Past President
T. Thomas Perry, Jr., Demopolis ................Vice President
Terri B. Lovell, Montgomery ..............................Secretary
Frederick G. Helmsing, Jr., Mobile .....Executive Council
Elizabeth C. Smithart, Union Springs.Executive Council
John T. Stamps, III, Bessemer .............Executive Council
Mark S. Boardman, Chelsea .............................Ex Officio
R. Aaron Chastain, Birmingham ......................Ex Officio
Leon Hampton, Jr., Montgomery .....................Ex Officio
M. Clay Martin, Huntsville ...............................Ex Officio
Angeline J. Sperling, Birmingham ...................Ex Officio

a d V e r t i S e r S

Alabama Court Reporting, Inc.........303

Alabama Legal & Investigative 

Services, Inc..................................317

Attorneys Insurance Mutual 

Of the South..................................302

Cain & Associates Engineers........326

Cognito Software...........................311

Davis Direct......................................393

J. Forrester DeBuys, III.................327

Fidelity Fiduciary Co. LLC...........383

The Finklea Group, Inc.................367

Hilton Sandestin ...........................340

Insurance Specialists, Inc..................396

LawPay..............................................304

McFerrin Mediation .........................359

National Academy of

Distinguished Neutrals...................307

Schreiber Dispute 

Resolution Inc................................337

Vargas Vocational Consulting........389

Veritext Legal Solutions...................395

BOard Of EdiTOrs: Marc James Ayers, Birmingham
• R. Champ Crocker, Cullman • Aaron L. Dettling,

Birmingham • Diane L. Dunning, Birmingham • Jesse

P. Evans, III, Birmingham • K. Dee Hutsler, III, Birm-

ingham • Sarah S. Johnston, Montgomery • Jacob J.

Key, Lanett • Margaret H. Loveman, Birmingham •

Allen P. Mendenhall, Troy • Keith S. Miller, Mont-

gomery • Anil A. Mujumdar, Birmingham • Sherrie L.

Phillips, Montgomery • Christopher E. Sanders,

Prattville • Tazewell T. Shepard, III, Huntsville •

William L. Smith, Lanett • Marc A. Starrett, Mont-

gomery • Matthew J. Ward, Montgomery • David G.

Wirtes, Jr., Mobile



t
h

e
 A

l
a

b
a

m
a

 L
a

w
y

e
r

www.alabar.org 307



t
h

e
 A

l
a

b
a

m
a

 L
a

w
y

e
r

308 September 2021

i am honored to serve as the 2021-2022
president of your alabama State bar.

With this first column, i will focus on
why the state bar exists (or rather why it
should exist), and how assembling the
right team will make this a very success-
ful bar year.

during my year as president-elect, i
had a lot of time to think about the core
mission and goals of the state bar. my
favorite author/lecturer on this subject
is Simon Sinek, who devised the con-
cept of the Golden circle and the search
for Why. i recommend that you take the
time to watch his “how Great leaders in-
spire action” on ted talks. You can find it
at the ted talks website, and it is free.

to understand Sinek’s Golden circle
concept, visualize three concentric
rings. the inner ring contains the word
WhY, the next ring contains the word
hoW, and the outside ring has the word
What.

Sinek points out that most profit and
non-profit companies start with the out-
side ring, focusing on what they do and
how they do it, but only a few begin
with the innermost ring of why they do
what they do. this is an important dis-
tinction because the companies that fig-
ure out why they do what they do are
able to inspire their employees and their
stakeholders to join them in pursuing
their core mission and goals.

p r e S i d e N t ’ S  p a G e

Tazewell T. Shepard, III
taze@ssmattorneys.com

President Shepard has designated 
a theme for each month of his term
as president. State bar sections and
local bars are encouraged to plan
events and activities for each topic.
Be sure to let us know about your 
activities relating to these themes 
so that we can report them to our
members statewide!

september: Solo and Small Firms

October: pro bono Service

november: law practice 
management and technology

december: Federal and State 
Government lawyers

January: human trafficking

february: diversity and inclusion

march: Women in the law

april: mediation and 
dispute resolution

may: lawyer health and Wellness

June: annual meeting



one of the examples that Sinek pro-
vides is the battle for the pc market
between apple and ibm. ibm had
vastly more resources than apple.
however, apple was able to position it-
self as a cool outsider with high stan-
dards of design and customer
convenience, which happened to
make personal computers. this led
apple to success not only with pcs but
also iphones, ipads, and related per-
sonal devices, whereas ibm eventually
dropped out of the pc market and sold
its pc division to lenovo in 2005.

applying Sinek’s Golden circle
analysis to the alabama State bar can
be more complex than one might as-
sume. is it to license lawyers in the
state? No, that is only part of what and
how. is it to conduct the bar exam?
again, that is part of what and how.

i invite you to send me an email with
your thoughts on what the core mis-
sion and goals of the state bar should
be. but be advised–i am looking for
someone who wants to do much more
than just burnish their resume. i am
looking for someone committed
enough to finish a project on the
weekend and who will volunteer to
give time and effort even though they
may not get any recognition.

my first idea on this subject is that
the state bar should be a beacon of
kindness and tolerance for our profes-
sion. consider how often you have
thought that lawyers in alabama
should display more respect for
judges, more courtesy for other
lawyers, and more empathy for clients
and their families.

the state bar should take every op-
portunity to encourage our members
to embrace kindness and love. i use
“love” here almost interchangeably
with kindness, as in love of the law,
love of being a lawyer, and love of
helping others.

let me put it to you this way–if each
of us wants to be a better lawyer or a

better judge, perhaps we should start
by seeking to be a better person. this is
not just fluff talk. You can be assertive
for your client and still be courteous to
opposing counsel and their client.

think how different life will be if
each of us practices love and kindness
as a professional, a family member, and
a community leader. consider my fa-
vorite quote:

“love suffers long and is kind; love
does not envy; love does not parade it-
self, is not puffed up; does not behave
rudely, does not seek its own, is not pro-
voked, thinks no evil; does not rejoice in
iniquity, but rejoices in the truth; bears
all things, believes all things, hopes all
things, endures all things.”

i may never fully achieve this stan-
dard of love and kindness, but it is cer-
tainly the world i want to live in. i
expect many of you want to as well.
again, please feel free to let me know
if you have any thoughts on how the
state bar can inspire our 18,000-plus
members with this core value.

at the beginning of this column, i
mentioned how assembling the right
team will make this a successful bar
year.

the success of our state bar is not
dependent on one person, but on the
excellent team we have assembled to
improve the existing programs and
benefits and to find new ways to pro-
vide value to our members.

the importance of the team concept
is well known to business and social
sector leaders. as author and former
Stanford professor Jim collins noted:
“those who build great organizations
make sure they have the right people
on the bus and the right people in the
key seats before they figure out where
to drive the bus. They always think first
about who and then about what.” jim-
collins.com/concepts (emphasis added).

it would take a while to name every-
one on our state bar team this year,
but here are some highlights:

• Terri Lovell–our executive director

• roman shaul–our general counsel

both terri and roman are former cir-
cuit judges. they are respected by the
courts and by our members who have
appeared before them.

• gibson Vance–president-elect

Gibson will be the next president,
and he already has impressive leader-
ship experience. he and i agreed to
work together so that the improve-
ments to existing programs and the
implementation of new programs will
not change each year, but instead will
have a two-year time frame for imple-
mentation and improvement.

• Tom Perry–vice president

tom practices in demopolis and is
also in his second term as chair of the
Solo & Small Firm Section of our state
bar. he brings an important perspec-
tive to our executive council.

• fred Helmsing

• Elizabeth smithart

• John stamps

Fred, elizabeth, and John have
served on numerous bar committees
and task forces. their knowledge and
experience will be very helpful in our
council discussions.

• angeline sperling, alabama
Lawyers association (aLa president)

• aaron Chastain, Young Lawyers’
section (YLs president)

i have continued the tradition of ap-
pointing the leaders of the ala and
the state bar’s YlS.

• mark debro (finance & audit 
Committee co-chair)

• Clay martin (Personnel 
Committee chair)

• Leon Hampton (governance & in-
ternal Operations Task force chair)

i have appointed leaders from two
committees and one task force that
will be most crucial to our success this
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year–finance, personnel, and gover-
nance. it will be more efficient for
them to be in the room when we dis-
cuss issues that are relevant to their
groups. both mark debro and clay
martin are state bar commissioners
and former presidents of their local bar
associations. leon hampton is imme-
diate past president of the alabama
lawyers association.

• mark Boardman–parliamentarian

mark is one of the most knowledge-
able attorneys on board governance in
this country. he will be a great help as
we make sure that our state bar fully
complies with all pertinent statutes

and requirements, including the ethics
and open meetings laws.

• Bob methvin

bob is the state bar’s immediate past
president. he guided the bar through a
turbulent year of the pandemic, the re-
sulting financial distress for many of
our members, and the sudden depar-
ture of the bar’s executive director.

• asB Volunteers

i have appointed over 50 chairs and
vice-chairs and hundreds of members
to the bar’s committees and task
forces. other members of our team in-
clude the leaders of the bar’s sections

and the local bar associations around
the state.

So, having gotten talented people
on the bus and placed them in the
right seats, we turn to where we want
to go on this journey.

in this first column, i address three
significant concepts for the direction
of our bar–being more responsive,
transparent, and accountable.

by “responsive” i mean that the state
bar should put more thought into pro-
grams and services that will actually
benefit our members. here are a few
examples:

p r e S i d e N t ’ S  p a G e

(Continued from page 309)
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n conduct a triannual needs assess-
ment with all of the bar’s members
and stakeholders, and use the re-
sult to plan future programs and
benefits. don’t assume that we al-
ready know what our members
want and need from the state bar.

n create and promote a series of
topical indexes to make it easier
for members to find substantive
articles in The Alabama Lawyer and
the bbc votes or minutes.

n declare a relevant legal theme for
each month, and work with local
bar associations for supportive
events and cle sessions.

n Focus on current issues, such as
human trafficking and diversity in
partnership with other govern-
mental and private organizations.

by transparent, i have in mind a
greater effort by the state bar to in-
form our members of what the bar
does and how decisions are made. For
example:

n live stream all bbc meetings and
include the link in The Scoop.

n require the executive council to
keep minutes of all meetings and
make them accessible online.

n require sections, committees, and
task forces to issue two reports per
year, and publish those reports
online.

n invite other government leaders
and law school students to 
meetings of the board of bar 
commissioners.

Finally, being accountable flows from
the first two concepts: being respon-
sive and transparent. For example:

n create processes to keep other
parts of state government, such as
the alabama Supreme court and
the ethics commission, informed
of state bar activities and goals.

n make structural changes to involve
the board of bar commissioners

more in the decision-making
process and avoid “inner circle”
governance.

n create a powerpoint so that every
commissioner can make a member-
benefits presentation to a local bar
in their judicial circuit or a “how the
State bar Works” presentation to a
civic club in their judicial circuit.

regardless of what the state bar has
accomplished in the past, we can al-
ways do better. the examples de-
scribed above are just a sampling of
the many ways that we will inspire and
lead the alabama State bar and its
members to a great bar year!               s
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the path Forward
participating on the alabama State bar hall of Fame Selection committee has been

one of many great opportunities of serving as executive director. i have never felt
prouder to be a lawyer than when i heard the inspiring stories of the giants of our
profession. i know that many years from now a committee will be honoring many of
you for your contributions–not only to our profession, but also for your service to
others. the future of our legal community depends on our leadership.

leaders build each other up, and they have a vision for those who follow. We are
gathering again in conference rooms and courtrooms. the sounds of people talking,
laughing, and solving problems has given me a new appreciation for the importance
of communication and relationships, and it has been a recurring reminder of hope.
have you noticed that nothing connects people more than when they face adversity
together? listen to those wonderful sounds of people gathering to solve problems,
and be inspired by the hope that you are bringing to those with whom you work and
serve. appreciate the renewed opportunities to see colleagues, to have long days in
the office, and to have problems to solve.

We are lawyers. We are leaders on the path forward. the opportunities are ripe like
never before for better relationships, innovative solutions, and engagement. to-
gether, we are charting our course, engaging with one another in meaningful ways,
and bringing value to both our profession and the people we serve.                               s

e x e c u t i V e  d i r e c t o r ’ S  r e p o r t

Terri Lovell
terri.lovell@alabar.org
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i m p o r t a N t  N o t i c e S

� annual License fees and 
membership dues notice

members to receive one-Year
decrease in annual license Fees

renewal notices for payment of annual license fees and special membership dues
were emailed September 1. alabama State bar members will notice a decrease for
the 2021-2022 license year. at its march 2021 board beeting, bar commissioners
unanimously approved extending a one-year fee decrease to its 18,700+ members.
occupational license fees are reduced from $325 to $300, and the corresponding re-
duction of the special membership fee goes from $162.50 to $150. Please note, fees
will return to the regular rate in 2022.

payment may be made online or you can print a voucher to mail with your check at
www.alabar.org. payments are due by october 1; payments made after october 31 will
be subject to a statutory late fee. As a reminder, you will not receive a paper invoice
in the mail.

detailed instructions for payment are available online, including information for
firm administrators who wish to pay for multiple attorneys.                                                s
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Welcome to the solo and small firm
issue of The Alabama Lawyer. Since our
new president, taze Shepard, came to us
from that section of the bar, we thought
we’d shine a spotlight in that direction.

before we talk about this issue too
much, let’s pause to remember that this
is our first one since the state bar annual
meeting. i thought it was an excellent
meeting. annual meetings, like every
issue of the Lawyer, bear the singular
goal of dropping flares by the roadside
in an effort to add to the illumination
along the paths of our fellow travelers.
and that it did.

Not everything i learned was aca-
demic: i learned that besides being the
chief justice of the alabama Supreme
court, tom parker is quite the conversa-
tionalist. We were at an event where ev-
eryone was walking around and
pressing the flesh when he sat down at
my table while he was munching a rice
crispy treat. he was doing what we
were doing–looking for a few moments
of quiet. he chatted with my wife and
me for the next while, and law didn’t
come up. it was a refreshing moment.

i learned that if you are driving to 
mobile, as you dip below a certain 

e d i t o r ’ S  c o r N e r

W. Gregory Ward
wgward@mindspring.com

Solo and Small Firm issue



latitudinal point, you can pull off the interstate, stop at what
we used to call service stations, and buy deer feed from an
outside dispenser.

but back to our issue. taze asked laura calloway to step in
and help put this one together, and help she did. She recruited
some top-flight articles.

Judge donna pate is my favorite new writer. She gave us
“top Five traits of legal professionals” (page 318). Not only
does she begin with a wonderfully apt quote (go look), but
her tips are incredibly useful–look and sound like a profes-
sional; be respectful; have integrity; be reliable; be account-
able–and she gives them in such a way that you want to
keep reading. She gives a birdshot scattering of quotes
throughout, and they are as interesting as the article. i bet
you like this one as much as i did.

andrew Skier puts on work gloves and in “hanging a Shingle
(Some practical pointers)” tells us how to actually open 
that new law practice (page 324). how do you think about
overhead? how do you set fees? Where do you find clients? 
i wish i’d had an article like this when i hung out my shingle.

bryan comer gave us “practical considerations for open-
ing and running a plaintiff’s litigation practice” (page 330).
New lawyers may not realize just how much opening and
running a bankruptcy practice looks far different than open-
ing and running a litigation practice, and bryan helps parse
out why. read this if you are opening any kind of practice.
his pointers are strong, and his advice seems sound.

and John Saxon tells us all we need to know–okay, not all,
but he nudges us to a good beginning–in “employment law
for the Solo and Small Firm lawyer” (page 335). here is a
great beginning point for what you need to know about 
employment law when you open your practice. that’s one
aspect that a lot of people don’t think about. John not only
asks us to think about it, he gives us some much-needed 
direction.

may i take one moment to point out something else that i
think is important? turn to page 344. these are our newest
members in the 50-year club. it is incredibly fitting that we
tip our hats to these statesmen in the same issue in which
we are helping the new members get started. in a day when

people seem to hop from job to job, these stalwarts followed
through. We should all take a moment to acknowledge
them.

i hope you enjoy this issue as much as we enjoyed putting
it together for you. and just wait until you see what we have
for you next time.

So, enjoy the articles. email me at wgward@mindspring.com
if you have questions, or comments, or want to write. We are
always looking for our next group of excellent writers.           s
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Lawyers of my generation are
fond of reminiscing about what we
term “the good old days.”

Back in our day, we say, we
knew how to pick up the phone
and take care of business; we had
no need of snarky emails. Back in
our day, we say, we knew how to
fight fair. If we had a beef with an-
other lawyer, we shared our griev-
ances directly with that lawyer
instead of airing them on Face-
book. We duked it out in the court-
room during work hours, and then
coached our kids together on the
same baseball teams in the after-
noons. Business was business, and
it was never personal. We carried

“The society which scorns excellence in
plumbing as a humble activity and tolerates
shoddiness in philosophy because it is an
exalted activity will have neither good

plumbing nor good philosophy; neither its
pipes nor its theories will hold water.”

–JOHN GARDNER

Top Five Traits of 
Legal Professionals

By Judge Donna S. Pate
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paper files with us in our briefcases instead of on
iPads and cell phones, so we had no need to worry
about chargers and backup drives. We did not feel the
need to put everything in writing. Instead, we be-
lieved that a lawyer’s word was his bond.
These days, tired of hearing our lamentations about

the way things used to be, young lawyers quickly re-
mind us that it is a different day. Change, they argue,
is good. For example, the pressure to rush to the
clerk’s office to meet a filing deadline before the of-
fice closes at 5 p.m. is a thing of the past, as the abil-
ity to e-file before midnight eases those clerical
burdens. Instead of driving hours to depose a witness
in another county, you can simply set up a Zoom con-
ference from the comfort of your office. “You old fos-
sils just need to embrace change and get with it,” they
say.
In these examples and more, they are correct. The

modern world has brought many conveniences to our
occupation.
Yet, one thing that has not changed is the need for

all attorneys to uphold and maintain professionalism
in our field.
The concept of professionalism is inherent in our

name; we are members of the legal profession.We are
governed by the Rules of Professional Conduct. How-
ever lofty that sounds, we have to remember that pro-
fessionalism means more than a J.D. degree and a
passing score on the bar exam. A common saying is
that “professionalism is not the job you do, it is how
you do the job.” Like philosophy, the practice of law
is an exalted profession. Shoddiness should not and
cannot be tolerated.
To be professional, what traits, then, must lawyers

display?
Because I have been a member of the legal profes-

sion long enough to qualify as antique (in the sense of
age, not value), my experience lends credence to my
expectations on professional behavior. I have seen the
good, the bad, and, yes, the ugly.
But to be sure I aptly answer the question, I did

what savvy people in search of knowledge do these
days. I googled “what are the traits of professional
people?” as well as canvassed my judicial colleagues.

I found many lists and heard many similar responses,
so allow me to present my “Top Five Traits of Legal
Professionals.”

1. professionals look
(and Sound) the part
“Clothes and manners do not make the
man; but when he is made, they greatly 

improve his appearance.”
–ARTHUR ASHE

According to Psychology Today, first impressions are
formed in seven seconds, and those first impressions
are based largely on how a person looks and sounds.
Whether we like it or not, physical appearance mat-

ters. Good grooming and proper attire are essential for
lawyers. I am frequently reminded that very few
lawyers dress up for work now, especially since so
many are working from home. Jeans, T-shirts,
cropped pants, and flip flops may be fine for the of-
fice, especially if your office is at home. However,
that attire has no place in court. One of my young
lawyer friends, himself a snappy dresser, told me that
he chose his work attire based on a conversation with
his father when he was eight years old. He was
headed off to baseball tryouts wearing jeans and a T-
shirt. His father sent him upstairs to change with this
admonition: “If you want to be a baseball player, look
like a baseball player.” The same goes for lawyers.
Judges do not expect lawyers to have a personal tai-

lor or a wardrobe from Brooks Brothers or Saks, but
we do expect them to look business-like and, well,
professional. It is always a good practice to find out
whether the judge before whom you are appearing has
a dress code, even for virtual appearances or confer-
ences. To be safe rather than sorry, ask a colleague,
the judge’s judicial assistant, or, if that fails, reach out
to the judge directly.
Now a word about words. Lawyers make just as

many first impressions by the spoken or written word
as by personal appearances. The first glimpse may be,



for example, a phone call, a demand letter, or a re-
quest for discovery. As we said, lawyers of my gener-
ation love to talk about how things were “back in our
day.” While I am far removed from my first-year legal
research and writing class, I well remember navigat-
ing A Uniform System of Citation (the “Blue book”)
and The Texas Law Review Manual on Style (the
“White book”). I am assured by recent law school
graduates that those publications, or similar ones, are
still used. Of particular relevance to the topic of this
article is the “Foreword” from the Second Edition of
the Texas Law Review Manual on Usage and Style:

The only tool of the lawyer is words. It is there-
fore regrettable that, as generations of law teach-
ers have lamented, most law students and lawyers
do not understand the basic principles of English
usage. The great goal in writing is clarity. The
ability to state one’s thoughts in a clear and un-
derstandable fashion is of importance, whether
the task be writing a law review note, drafting a
statute or a contract, preparing the opinion of an
appellate court, making a jury argument, or even
answering an examination question. The rules of
usage developed over the centuries are intended
to produce clarity. Observance of them lends a
professional polish to the product, and this in turn
inspires confidence that the writer or speaker is
equally professional and equally competent in the
substance of what he says.

(italics added)

To make your legal writing look more professional,
I suggest the following:
First, find a treatise on legal writing and brush up

on the basics. The Manual on Usage and Style pro-
vides clear and simple direction regarding punctua-
tion, use of numbers and symbols, capitalization,
grammar, and word choice. Other helpful publications
include The Elements of Style, by William Strunk, Jr.
and E.B. White, and A Practical Guide and Legal
Writing and Legal Method, by John C. Dernbach and
Richard Singleton, II.
Second, remember that less is more. Rule 8 of the

Alabama Rules of Civil Procedure requires that a
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pleading setting forth a claim for relief shall contain a
short and plain statement of the claim showing that
the pleader is entitled to relief and a demand for judg-
ment. That’s all. A party’s answer shall state in short
and plain terms the defenses to each claim and an ad-
mission or denial of each averment. That’s all. To
drive home the point, Rule 8(e), captioned “Pleadings
to be concise and direct,” says that each averment of
a pleading should be “simple, concise, and direct.”
Logic and common sense dictate that the rules regard-
ing pleadings work well for legal writing in general.
Finally, to make your legal writing look like a pro-

fessional wrote it:

(A)Do not write in all capital letters. It is against all
rules of style and form, and it makes the reader
think that you are yelling at them.

(B)Do not use exclamation points at the end of
every sentence. You could not possibly be that
excited. As my daughter, an educator, tells her
students, “If you would not shout it at your
reader, you do not need an exclamation point.”

(C)Do not make your writing look as if you simply
transferred your stream of consciousness to
paper and filed it with no thought to proper form
or professional norms. For example, the repeated
use of the first person (the personal pronoun
“we” or “I”) and the use of vernacular phrases
(such as “we’re gonna” or “we don’t know what
else to do here”) are inconsistent with profes-
sional standards and customary practices in the
legal profession and are inappropriate.

(D)Do not rely on Spellcheck. Granted, it is a useful
tool. But if you write “we road down the rode,”
your processor will not flag any errors. There is
no substitute for good, old-fashioned proofreading
(like we did back in our day).

I hasten to add that no judge I know is going to
check your citations against the Bluebook, or correct
your run-on sentences, your grammar, or your
spelling. (Well, I can think of one who might.) But we
notice.

2. professionals are
respectful

“Good manners on a man are 
like wearing an exquisite suit. 
They never go out of style.”

–COCO CHANEL

The Preamble to the Rules of Professional Conduct
states that, “A lawyer should demonstrate respect for
the legal system and for those who serve it, including
judges, other lawyers, and public officials.” In addi-
tion to those worthy recipients, I would add clients,
opposing parties, jurors, your firm’s employees, the
judge’s staff, court reporters –you get the point. Every-
body is somebody, and everybody deserves respect.
The basic definition of “respect” is this: “having

due regard for the feelings, wishes, rights, or tradi-
tions of others.” Sounds suspiciously like “do unto
others,” doesn’t it?
Judges and lawyers alike frequently lament the ero-

sion of respect and civility in our profession. The reason
for that erosion, it seems to me, is our failure to practice
the manners our mamas drilled into us from childhood.
As children, we said “please” and “thank you” and “yes
ma’am” and “pardon me” without thinking twice. If an-
other person was speaking, we knew harsh conse-
quences would befall us if we even attempted to
interrupt. Sadly, we all too often leave our manners at
home when we leave for work each day. The true pro-
fessional, however, knows those good manners still
have just as much a place in the courtroom or the office
or mediation as they did at the dinner table or in Sunday
School. Dust them off, and use them.
Of particular concern among judges is the emerging

and totally disrespectful practice of using written sub-
missions (pleadings, motions, briefs, and the like) to
call out opposing counsel with insults and accusations
of misconduct. Completely absent from Rule 8, or any
other Rule, for that matter, is any suggestion that such
use is proper. Not only is this practice unprofessional, it
is also ineffective. Consider the following observation
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by the late Supreme Court Justice Antonin Scalia and
Bryan A. Gardner in Making Your Case: The Art of
Persuading Judges:

Cultivate a tone of civility, showing that you
are not blinded by passion. Don’t accuse oppos-
ing counsel of chicanery or bad faith, even if
there is some evidence of it. Your poker-faced
public presumption must always be that an ad-
versary has misspoken or has inadvertently
erred–not that the adversary has deliberately
tried to mislead the court. It’s imperative. As an
astute observer on the trial bench puts: “An at-
tack on opposing counsel undercuts the persua-
sive force of any legal argument. The practice is
uncalled for, unpleasant, and ineffective.”

Also troubling is the practice of divulging commu-
nications with opposing counsel which were clearly
intended for lawyers’ eyes and ears only. It’s one
thing to say “opposing counsel takes no position on
this motion.” It’s quite another to say “opposing coun-
sel said he personally does not oppose this motion but
his client is very difficult and will not let him con-
sent.” Equally disturbing is the highly unprofessional
practice of attaching correspondence from opposing
counsel to AlaCourt filings. There is no quicker way
to destroy trust between counsel.

3. professionals have
integrity
“In the simple moral maxim the Marine
Corps teaches–do the right thing, for the
right reason–no exception exists that
says: unless there’s criticism or risk.

Damn the consequences.”
–JOHN RUSHING, UNITED STATES MARINE CORPS

Some say that integrity is synonymous with honesty
and uprightness. Another definition states, “having a
firm adherence to a code of especially moral or artistic
values: incorruptibility.” Perhaps the best definition of
integrity is the simplest one: It’s knowing the right
thing to do, and doing it, no matter who’s watching.

For the lawyer, that means knowing how to advo-
cate zealously for a client while playing by the rules.
It means valuing everyone’s time by not wasting it. It
means being honest. With everyone. At all times. No
matter what. It means knowing what goes around
comes around. It means never taking cheap shots. It
means never going for the jugular unless it is ab-
solutely necessary, which seldom happens. It means
giving the client the bang to which their buck entitles
them. Finally, perhaps the most important thing about
integrity is this: once you lose it, rarely are you able
to regain it. Guard it carefully.

4. professionals are
reliable

“A man who lacks reliability 
is utterly useless.”

–CONFUCIUS

Reliable lawyers make happy judges; the converse
is also true. The “big ticket” items here include:

read and comply with orders
The following example demonstrates why I feel the

need to state the obvious. Because of COVID-19 con-
cerns, I entered the following order in several criminal
cases:

Counsel and parties are ordered not to appear
in person for the callback docket on March 21,
2021. By close of business on March 25, 2021,
counsel for defendant shall file a status report
via AlaCourt advising defendant’s response to
the State’s offer.
Simple enough, right? Two lawyers showed up in

person with their clients. Several more sent emails to
my judicial assistant rather than filing a status report
via AlaCourt. When questioned, all said the same
thing: “I guess I didn’t read the order.”

Calendar
Nobody’s perfect. Every lawyer is bound to miss

something. Saying “that didn’t get on my calendar” is
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acceptable once. Maybe twice. But after that, it is un-
acceptable. Fix the problem.

dO nOT BE LaTE
When an order says a docket starts at 9:00 a.m., that

does not mean 9:05 or just whenever it’s convenient
to get there. Being punctual requires effort. Tardiness
is rude and disrespectful of others’ time. You know
how long it takes to get to court; the route doesn’t
change. You know the elevators will be full on the
Monday morning of a jury week. Plan accordingly.
Always have the court’s number available. If you hit a
traffic snag, have a last-minute childcare issue, or for-
get your exhibits and have to go back to your office, a
quick call to the judge’s office will cover you.

Provide a conflict letter
Looking for lawyers who do not provide conflict

letters is a huge waste of judges’ time. One reliable
and seasoned lawyer in my circuit follows an effec-
tive practice–not only does he file his conflict letter,
he gets to the courthouse early enough to stop by the
office of each judge before whom he is set to appear
that day to remind us of his whereabouts.
This is how I explain the importance of reliability to

new lawyers: Every time you read and follow an order,
or show up prepared and on time, you make a deposit in
your Bank of Reliability. Chances are you’ll miss some-
thing along the way, and you’ll have to make a with-
drawal. Just be sure you don’t have insufficient funds.

5. professionals are
accountable

“Ninety-nine percent of all 
failures come from people who have 

a habit of making excuses.”
–GEORGE WASHINGTON CARVER

I can say without fear of contradiction that the perfect
lawyer remains unborn. Everybody makes mistakes.
Despite the best intentions, we miss appointments and
court appearances. We miss deadlines, we misinterpret
case law, and we make a host of other mistakes. When

those circumstances inevitably happen, it is very easy
to take the very unprofessional approach of playing the
blame game. But when a mistake is made, profession-
alism requires at least two steps. The obvious first step
is the hardest: admit your mistake and accept the
blame. For some, it’s very difficult to utter words such
as “I was wrong” or “It’s my fault.” Some have the no-
tion that admitting a mistake shows weakness or vul-
nerability, when in fact the opposite is true. Admitting a
mistake takes courage. It earns credibility and respect.
Refusal does just the opposite. Admitting a mistake
also gives you a clear conscience and allows everybody
to move on to the next thing.
The second step is a plan for making sure the mis-

take does not happen again.
One final consideration–if a lawyer admits a mis-

take, what should opposing counsel’s response be? If
you are 100 percent certain that you have never and
will never make a mistake, take a hard line. Demand a
pound of flesh. But if your first thought is (and it
should be), “There but for the grace of God go I,”
show a little grace.
I conclude with one final reference to the old days.

Some of you may remember a fairly successful for-
mer Alabama football coach named Paul William
Bryant. He once recounted a story about how he be-
friended an elderly diner owner in south Alabama on
a recruiting trip. Years later, he successfully recruited
the man’s grandson to play at Alabama. The recruit
made clear that he chose Alabama because Coach
Bryant had been kind to his grandfather years earlier.
Coach Bryant ended the story with these words: “It
really doesn’t cost anything to be nice, and the re-
wards can be unimaginable.”
The same is true for professionalism. It costs noth-

ing. And the rewards can be unimaginable.              s

Judge Donna S. Pate
Judge Donna Pate was admitted to the Alabama

State Bar in 1982 after earning her J.D. at the Uni-
versity of Alabama School of Law. She practiced
in the areas of civil litigation and education law for
29 years before becoming a Madison County Cir-
cuit Judge in 2012.
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you have embarked on a career
that will provide you moments of
unspeakable personal and profes-
sional satisfaction, punctuated by
periods of uncertainty, self-doubt,
great frustration, and, yes, sheer
terror. Not to worry–you are not
the first person to choose this path.
Help is available. Read on.

A solo practice offers benefits
that many of our colleagues can
only dream about. Ask any associ-
ate at a large firm how much
schedule flexibility they have. Do
lawyers who work for government
agencies get to decide which cases
they handle? How many of your
colleagues get to select their office
location and hours? When a big-
firm associate brings in a large
client or wins a significant case,
how much of the fee do they have
to turn over to their employer? As
a solo practitioner, you will not
have to worry about any of these
things.

Congratulations! 
By making the decision to enter the
world of solo or small firm practice,

Hanging a Shingle
(Some Practical Pointers)

By Andrew M. Skier
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Instead, we solos have our own
set of worries.
Solos often feel themselves get-

ting bogged down in the adminis-
trative and office-management
side of things.
We often lack the kind of peer

support and camaraderie that our
big-firm counterparts have.
Law school doesn’t train us in

how to address the day-to-day op-
erations of a small law practice. I
say this not to knock the law
schools. After all, it’s not their job
to train lawyers in bookkeeping,
marketing, setting fees, and the
daily minutiae of a law practice.
But every solo has to learn his
own way to run his office, and that
often comes from trial and error,
with the emphasis on error. Every
lawyer will develop his or her own
best fit over time.
As a solo, you will regularly ex-

perience nagging doubts with wor-
ries such as: Will the phone ever
ring again? Why does this judge
seem to hate me? Did someone
leave a negative review for me on-
line? Can I pay my rent this month?
Questions like these come to all of
us. And if you are emotionally frag-
ile or prone to panic in the face of
worries like this, perhaps solo prac-
tice isn’t right for you.
Let’s look at some things you

want to think about as you decide
whether to enter the world of a
sole practitioner.

overhead
and hidden
expenses
If there is one piece of practical

advice that every aspiring solo

lawyer should hear, it is this: Keep
your overhead as low as you can.
Every dollar spent on overhead
expenses is a dollar that you have
to earn back. Do you want to work
to pay your overhead, or do you
want to enjoy the results of your
labor? Solo practice is largely un-
predictable, and you can expect
both good and bad months. Know-
ing that there will be months when
the money does not flow in, it is
unwise to burden yourself with
unnecessary recurring expenses.
What kind of expenses are nec-

essary? Some are obvious. Rent,
sure. Telephone? Absolutely. But
there are hidden expenses that
aren’t as obvious. Left unchecked,
these can take over your monthly
budget.
For example, I do not recom-

mend practicing without some
type of malpractice insurance. Un-
less you are planning on doing
complex securities work (and, if
this is the case, what on earth are
you doing as a solo?), this insur-
ance is affordable. And if you ever
need it, you need it, and you will
be glad you have it.
You also need some way to let

potential clients know that you are
there. Back in the stone age before
online marketing, the Yellow
Pages had a stranglehold on
lawyer marketing. Every year each
lawyer would sign a new contract
for their ad in the phone book, and
that was that. Today, marketing a
practice is a much more complex
series of decisions for a solo prac-
titioner, and marketing costs can
create an obligation that can
quickly become overwhelming.
You will receive pitches from all
manner of marketing enterprises,
some with pushy and aggressive
sales representatives. Be very

careful when listening to their
promises.
Hiring office staff is expensive.

When I was young and working
without any staff, an older lawyer
commented that once a lawyer
hires support staff it is difficult, if
not impossible, to do without
them. Good advice, that. When I
began, I was not aware that bring-
ing in full-time employees is a far
larger proposition than simply
making payroll. Payroll is an ex-
traordinarily complex beast and
involves more bookkeeping than
most solos are equipped to handle.
That means that you will likely
need to have a payroll service.
Even if you do not offer your em-
ployees benefits like health insur-
ance, you still must withhold and
pay taxes and unemployment in-
surance for your employees quar-
terly, which can add up to
shocking amounts of money. Be
prepared for this before you take
the plunge of hiring staff.
Taxes–the word alone fills many

with dread. As a self-employed
person, no employer will be with-
holding income from your pay-
check, and you will be responsible
for writing a check to Uncle Sam
(and Aunt Kay) one or more times
per year. Most solos pay taxes on a
quarterly basis, and that helps to
spread out the pain. All of this re-
quires planning and discipline. Be
prepared for this (I was not), and
plan accordingly. Were you also
aware that in many places you are
required to pay taxes on the value
of business equipment and fur-
nishings used for an office? Nei-
ther was I. Now you are too.
You may not anticipate the need

for and cost of various licenses re-
quired. Besides the annual state bar
dues, you will likely be required to



buy a local business license. In
most jurisdictions, the cost of a li-
cense is based on gross receipts.
This can add hundreds of dollars to
your annual outlay and, like many
others, is an expense that can catch
a new solo by surprise.
If you expect to offer clients the

option to pay via credit card (a
must if you want to be competitive
today), you will be amazed how
quickly the seemingly minimal
transaction fees stack up. Who
knew the seemingly tiny 3.5 per-
cent of each credit card transaction
would actually turn out to be a lot
of money? No one who ever
signed up for their first credit card
merchant account, that’s who! In
addition, your bank may charge
maintenance and other fees for
holding your money. Both of these

kinds of fees are negotiable, but
not entirely avoidable. Be pre-
pared and budget for them.
Many solos use the strategy of

pooling resources with other solos
and sharing expenses such as rent,
utilities, reception, and the like. Of-
fice sharing can be a great idea, and
it can lead to significant savings. It
has the added benefit of building in
a group of lawyers with whom to
discuss cases, ask for advice, and
generally share ideas. But you have
to be very selective with whom you
enter into an office-sharing
arrangement. You never really
know someone until you go into
business with them, and many
long-term friendships have been
damaged irreparably by lack of
business compatibility or because
of a business disagreement. Don’t
let this happen to you.

the art of
Setting Fees
I can vividly remember the first

few times I sat across my desk

from a potential client. I had built
a rapport with them. I understood
their situation. I offered them a so-
lution. Things were going swim-
mingly. Then the time came to talk
about legal fees. This terrified me.
Having spent the first three years

of my legal career as a govern-
ment lawyer, I felt utterly unpre-
pared for this part of our
conversation. And I was.
Here are several things to think

about.
Flat fee or hourly rate: There’s no

question that from the lawyer’s per-
spective it’s just easier to charge
flat fees. On a flat-fee matter, you
don’t have to keep a detailed time
record, though you should in case
someone complains that your fee
was excessive. And you don’t have
that awkward conversation with
you asking the client to replenish a
depleted retainer.
Not all cases, however, are pre-

dictable enough to employ a flat-
fee scheme. Domestic relations
cases immediately come to mind.
In the long run, if you charge a

flat fee in all of your cases, you
may wind up working harder for
less money.
While flat fees are great for

cases that can be handled rela-
tively quickly and have little
chance for unforeseen complexi-
ties to arise (if there is any such
thing), they don’t work well for all
of them. If there is a chance that a
case could be more complex than
you believe, or if it appears during
the meeting that the client will de-
mand a lot of your time, then an
hourly rate billed against a retainer
is probably the better option.
So how much should I charge? I

wish I could give a definitive an-
swer to this excellent question.
Fees are based on multiple factors,

You never really 
know someone until 
you go into business 
with them, and many
long-term friendships
have been damaged 
irreparably by lack of
business compatibility 

or because of a 
business disagreement.
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CONSTRUCTION
& ENGINEERING

EXPERTS
Forensic engineering and 
investigative inspections:

Commercial • Industrial • Residential
Our specialists have Testifying Expertise

� Construction delay damages
� Construction defects
� Acceleration of schedule
� Structural issues
� Foundations, settlement
� Stucco & EIFS
� Electrical issues
� Mechanical Systems
� Roofing problems
� Flooding & Retention Ponds
� Engineering Standard of Care issues
� Radio & Television Towers

Cain and Associates
Engineers & Constructors, Inc.

Contact: Hal K. Cain, Principal Engineer
Halkcain@aol.com

251.473.7781 • 251.689.8975
www.hkcain.com
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including the prevailing fee levels
in your community, the lawyer’s
level of experience in the area of
law related to the case, the legal
specialty involved, the complexity
of the client’s legal issue, and, last
but not least, the client’s ability to
pay.
Unfortunately for the novice,

this is another area of solo practice
where the concept of trial and
error comes into play. As a general
rule, don’t undercharge for your
services. Stop, go back, and read
that last sentence again. You al-
most certainly will undercharge in
some cases (I still do it sometimes
after 26 years), but the trick is to
minimize this. After all, if you are
going to bring in the same amount
of money, isn’t it better to have
fewer clients to whom you can de-
vote more of your attention?
(Almost) always charge a con-

sultation fee, and make it applica-
ble to a flat fee: Unless you are in
the business of bringing in large
plaintiff’s cases or other types of
contingency fee matters, you are
going to want to charge potential
clients for your time doing initial
consultations on nearly every
other type of case.
Even a nominal amount such 

as $50 or $100 has a four-fold
benefit:
First, a consultation fee sets the

precedent that your time is valu-
able and should be respected.
Second, it is likely that you will

give at least some advice to a po-
tential client during a consultation,
and even that advice can result in
that client’s filing a complaint
against you even if they do not
hire you.
Third, paying a consultation fee

makes the client more likely to
choose you over other lawyers as

they have already paid you a “first
installment” on your fee.
Fourth, a consultation fee has a

screening effect. If a client is un-
willing to pay anything to come
talk to you, either their matter isn’t
that important or they are going to
be a difficult client down the road.
Let them be a difficult client for
someone else who didn’t have the
foresight to charge a consultation
fee.
This is controversial, but I don’t

bargain on my fees. Occasionally
a client will try to negotiate a
lower hourly rate or flat fee. When
confronted with this, I firmly say
that my fees are what they are and
that I do not negotiate. My belief
is that waffling on fees sends a
bad message to the client that (a)
you are a weak negotiator and can
be pushed around, (b) you don’t
value your own time, or (c) you
lack confidence in your own abili-
ties. If the client says, “Well, I
spoke with lawyer X and they
quoted me less,” my response is,
“Then you should go hire lawyer
X.” They almost never do, and if
they do, they (as well as lawyer X)
probably did you a favor in the
long run.
Finally, never, ever guarantee a

particular result. There are thou-
sands of variables present in each
and every case, and your potential
client likely didn’t make you
aware of all of them. This doesn’t
necessarily mean they are being
deceptive. They are not in a posi-
tion to know the nuances of the
law. Also, they may be subcon-
sciously downplaying the weak-
nesses in their situation. Promising
a particular result is asking for
trouble from a disillusioned client
to worse, a client who complains
about you to the Alabama State

Bar. I have said hundreds of times
to clients, “There are no guaran-
tees in this business, and if a
lawyer makes you a guarantee,
don’t walk but run out of that
lawyer’s office.”

marketing
Your practice
to potential
clients
Shortly after hanging your shin-

gle, you will likely be inundated
by sales pitches from companies
wishing to help you to market
your law practice.

S O L O  A N D  S M A L L  F I R M S  I S S U E



The relatively simple (but expen-
sive) days of the annual visit from
the Yellow Pages representative to
sign up for another year of advertis-
ing are long over. In today’s reality,
hardly a day goes by without multi-
ple unsolicited emails promising
“website hosting!” “search engine
optimization!” or “be on the first
page of Google results!” arriving in
our inboxes. First and most obvi-
ously, it’s likely not a good idea to
do business with anyone whose
own marketing plan consists of
spamming you via email. Further,
even legitimate legal marketing
companies sometimes utilize high-
pressure sales tactics that prey upon
the insecurities you will likely feel
in operating a solo practice.
Here are some questions to ask

to help you make good marketing
decisions:
(1) Is the company reputable,

and do they have a track record of
helping lawyers? Pretty much any-
one can purchase a web domain,
obtain a high-speed Internet con-
nection, and begin marketing
themselves to lawyers nationwide.
With a little bit of research, it’s

not hard to determine whether a
marketing service has a good track
record. Ask for a list of references.
Visit the websites of those refer-
ences, and reach out to one or two
who have similar practices. Find
out whether they would recom-
mend them. If a company refuses
to provide a list of references, they
are likely hiding something.
(2) Is a sales representative pres-

suring you to make a quick deci-
sion? Generally, when a sales
person asks for a quick decision,
they don’t want you to take the
time to really think things over.
Take your time in deciding. A 
decision to go with that company

creates an obligation to the com-
pany. There’s nothing wrong with
taking some time to think about this
important decision and comparison
shop. If a sales representative dis-
courages this process, or says
things like, “Well, I have three
other lawyers in your town about
to sign up with me,” view them
with additional skepticism.
(3) What are the goals of the mar-

keting plan, and how will these
goals be quantified? One of my pet
peeves is when a marketing sales
person says that an advertising plan
will pay for itself. An advertising
campaign paying for itself is not
what anyone needs. After all, if all
the plan does is pay for itself, you
will be working for the marketing
company, not yourself. What you
will actually need is for any market-
ing plan to pay for itself multiple
times over. A reputable company
will be able to set specific goals for
their marketing plan, and it will be
able to provide hard data over time
in order to allow you to analyze
whether those goals are being met.
(4) What kind of commitment is

the marketing company requiring?
Early in my career I made the mis-
take of signing an extended con-
tract with a very well-known online
legal marketing company. Without
going into too much detail about
how stupid I was, over the course
of my contract I paid this company
over $10,000 and in return only

was able to attribute one new client
to their marketing efforts. Every
month I got more and more angry
with the company and also with
myself for falling for a sales pitch
and signing such a lengthy con-
tract. This led to my personal rule
that I will not sign an extended
contract. After all, if a marketing
plan isn’t showing results after 90
days, when will it? If a marketing
sales rep balks at a short-term trial
contract, this shows a lack of confi-
dence in their own product and
should be a data point in making
your marketing decision.

Setting client
boundaries
As a young lawyer, I remember

an older solo lawyer (now a judge)
giving me his advice on how to
handle clients who demand too
much of a lawyer’s time: “When
they pay your fee,” he told me with
a sly grin, “they aren’t buying you,
they’re just renting you.” Like
much of the advice from more ex-
perienced lawyers, with the per-
spective of time this turned out to
be extraordinarily valuable advice.
If you got into law, at least in

part, because you want to help
people (and I certainly hope this is
the case), then you should have no
issue with a client truly in need
reaching out during an emergency
situation. This suggestion is not
about that rare case. There are and
always will be certain clients who
simply do not respect evenings,
weekends, and other times when a
lawyer is away from work, and
who persistently abuse the good
nature of their frazzled and over-
worked lawyer.

“When they pay your
fee,” he told me with 
a sly grin, “they aren’t
buying you, they’re 
just renting you.”
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The initial consultation is your
first chance to let a potential client
know that you have time boundaries.
I like to lay out my office hours
and say that for non-emergency
communications we expect the
client to contact us during working
hours. This is followed by a de-
tailed explanation of what consti-
tutes an emergency (“the police
are knocking at my door with a
warrant”) and what does not (“I
forgot when my court date is”). If
a client later tries to takes advan-
tage of your time, they can be gen-
tly reminded of this conversation.
I do know lawyers who charge a

premium for excessive non-emer-
gency after-hours communications
with clients, but since I have been
making this statement early on in
the representation process, it has
become much less of a problem
for me.
Of course, many solos are now

basically running their office’s
communications via cell phone
and no longer use land lines. While
this is a smart decision when limit-
ing overhead (see above), when all
of your clients have your cell
phone number, it makes it a bit
more difficult to avoid the occa-
sional inconvenience and makes
the setting of time boundaries even
more important.

take time for
Yourself
Being a lawyer is a great job and

can make for a fantastically satis-
fying and rewarding career. It’s as
easy as it is unwise to let your
lawyer-self completely take over
your personal life. Burnout and
dissatisfaction with professional

life are endemic in all types of law
practice, solo or not. If you want
to eventually become one of us
old(er) lawyers giving advice to
the next generations, it’s important
to have a work-life balance. At the
end of your career, no one will be
giving out awards for who worked
the most hours or who spent the
most time in front of a glowing
computer screen staring at docu-
ments. In order to have a healthy
work life, it is important to have a
good personal life, and vice versa.
I was recently in an extended

trial against a lawyer with whom I
am also friendly. I noticed that he
was wearing himself down while
trying the case. He rarely ate
lunch, he was not exercising, and
his stress level was off the charts.
Around the fourth or fifth day of
trial, I went to him as a friend and
expressed my concern. I told him
that his body didn’t quit needing
nourishment just because he was
in trial, and that he needed to take
better care or he would not make it
through the remaining weeks of
trial. He did slow down a bit, and I
like to think that I helped him in a
little way to manage the stresses
that all lawyers occasionally feel.
My friend fell into a trap that
many of us do, without even 
realizing it.
In the same way, whatever it is

you like to do in your free time,
take the time to do it. Anybody
who has been practicing a signifi-
cant length of time can probably
name lawyers who did not take
this advice and ended up with sub-
stance abuse issues (lawyers have
some of the highest numbers of
any profession), failing relation-
ships, professional frustration, and
general malaise. Many of these
lawyers ended up leaving the 

practice of law or, far worse, 
driving themselves to premature
deaths.
I find that the occasional week-

end trip out of town helps me to
refresh and recharge and, equally
importantly, to keep the practice of
law in perspective. Getting out and
away from work is healthy for
both body and mind.
Don’t downplay the importance

of exercise as part of your daily
routine. The mind is supported by
the rest of the body and requires
oxygen, vitamins, and sunshine to
function properly. Deprive your
body of these basics, and you will
feel your mind start to go along
with your general health. It goes
without saying that this spells
doom for the up and coming
lawyer.
I sincerely hope that some of

these thoughts are helpful if you
are currently running a solo prac-
tice or if you are thinking about
doing so. If, 30 years ago, some-
one had sat me down and told me
that my legal career would have
taken the path it did, I would have
been incredulous. With the benefit
of hindsight, the experiences I
have had, the relationships I have
made, and the satisfaction of
knowing that what I have today I
built, myself, from the ground up,
have made my career as a solo
lawyer a satisfying one. I wish the
same for you.                              s

Andrew M. Skier
Andrew Skier is the

founder of Skier & Associ-
ates in Montgomery where
he has practiced as a
solo/small firm lawyer for
23 years.
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When I left a firm and decided to
open my own practice in 2010 (be-
fore eventually teaming up with
my current senior partner), I knew
practically nothing about how to
open or run a law office. Malprac-
tice insurance, lines of credit, 

payroll–I had no idea where to
start. This article is not intended to
discuss whether you should open a
plaintiff’s litigation practice. The
article is intended for those who
have already decided and will ad-
dress various aspects of how to
run a plaintiff’s litigation practice,
from the business of the practice
to ideas to consider regarding how
you handle cases.

Practical Considerations for
Opening and Running a 

Plaintiff’s Litigation Practice
By Bryan E. Comer

Starting a new firm, despite the area of
practice, can be a daunting challenge.
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the business of the
plaintiff’s litigation
practice
determine the form of the Business
The first step to take in opening a practice is to de-

cide what the practice will look like. Are you going to
hang a shingle as a solo practitioner, or are you going
to partner with one or more other lawyers? No matter
if you are a solo practitioner or are starting a firm
with colleagues, you need to make sure the business
is properly set up with business licenses, corporate fil-
ings, and malpractice insurance, and of course, update
your contact information with the Alabama State Bar.
I am a firm believer in hiring qualified experts and re-

lying on each expert’s advice in areas with which I am
unfamiliar. To that end, it is important to talk with a busi-
ness lawyer or CPA to discuss the corporate form your
business will take. Determine whether it is best for your
business to be an LLC, a partnership, or a corporation, or
take some other form. Once you decide what shape your
business will take, you must file paperwork with the Al-
abama Secretary of State to create it. After the business
is officially formed, it is imperative to maintain the cor-
porate form for your business. An established CPA or
business lawyer can educate you on the requirements to
maintain the corporate form so that you are insulated
from liability stemming from the business (such as prop-
erly capitalizing the business and not using the business
accounts as a personal “piggy bank”).

Keep Operating Costs as Low as Possible
One of the biggest mistakes many plaintiff’s

lawyers make is monthly overhead that is too high.
This is especially true for lawyers who come from
larger firms who are accustomed to conveniences
such as Westlaw subscriptions, a full allotment of
support staff, and every book in the West repertoire.
While some of those items may be necessary when
you begin your practice, it is important to prioritize
what you really need. Remember that every dollar
you spend in overhead is a dollar for which you must
account and a dollar that comes out of your pocket. It

should always remain in the front of your mind that
your office is a business, and it must be profitable so
that it, and you, survive.
There are many resources available to help you ob-

tain necessary items affordably or even for free. The
Alabama State Bar offers “Fastcase,” an Internet-
based legal research platform that is free to all mem-
bers. For a full list of available benefits for Alabama
State Bar members, go to https://www.alabar.org/
members/benefits/. If you have access to a law library,
which can be found in most courthouses, many have
free Westlaw access in addition to up-to-date reporters
and digests.
There are also many hidden costs to running your

own practice with which you may not be familiar, es-
pecially if you are moving from a large firm where an
office manager or managing partner handled items
such as business privilege taxes, business licenses,
malpractice premiums, and renewal of your license
fee. These are a few examples of the recurring costs
you will incur, and it is good for budgeting purposes
to know what they are and when they are due.
As the business generates income, you need to keep

an eye on your tax liability. How you set up your
business (LLC, corporation, etc.) will determine how
you pay taxes. Many lawyers pay estimated quarterly
taxes which are determined by the firm’s income–not
necessarily how much money you actually put in your
pocket. Thus, it is important to factor in taxes when
making decisions about spending the income you gen-
erate. A good practice to get into from the beginning
is taking a certain percentage of income and sticking
it into an account (and not touching it) so that it is
available when your taxes are due.

maintain separate accounts and Balance
Them regularly
You will need to open several accounts in a plaintiff’s

litigation practice, none more important, or regulated,
than your IOLTA account. When you receive funds for
a client or funds for yourself and a client which have
not yet been divided, they must first go into the trust
account where they will remain until you are ready to
disburse. You absolutely cannot co-mingle client funds
with personal or firm funds, and you should never
bounce a trust check. If you do bounce a check, the
bank must report you to the Office of General Counsel.
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In addition to a trust account, you will also need an
operating account to pay day-to-day office expenses
(such as rent, the phone bill, malpractice insurance
premiums, and equipment). It can also be a good idea
to maintain a client cost account to pay for expenses
advanced during a case (such as filing fees, deposition
transcripts, and expert retainers) if you are not already
holding funds in trust to cover these costs. Maintain
the accounts separately, and keep them adequately
funded. Make sure you track your expenses, whether
they are operating expenses or client costs, and rou-
tinely balance your accounts. If you do not want or
cannot afford an in-house or part-time bookkeeper,
QuickBooks is user-friendly, can generate reports, and
will help you track expenses.

the practice of the
plaintiff’s litigation
practice
do Your Homework Before You Take a Case
Research the issues in each case before you take the

case or at least before you file suit. It is important to
know what the requirements are for certain cases,
such as pleading fraud with particularity, or knowing
that only the duly appointed personal representative
has standing to bring a wrongful death case on behalf
of a decedent’s estate, before you are staring down a
dispositive motion. Many issues must be thought
through before filing a complaint: where is venue
proper; is the case removable; does your plaintiff
have standing? For instance, if you have a car wreck
case involving parties from multiple counties, venue
may be proper in more than one county, but if you file
suit in a technically proper, but remote, venue, you
may face a motion to transfer to another venue under
the doctrine of forum non conveniens. I always try to
find the answers to issues such as these before filing
suit so I can avoid unnecessary motion practice.
It is also important to determine the statute of limi-

tations for a case as soon as it comes in the door. Most
cases will fall into the negligence/wantonness or
breach of contract realms, with two-year and six-year

statutes of limitations, respectively. However, there
are other deadlines that are just as critical as a statute
of limitations. Is the case against a municipality? If
so, remember that a proof of claim must be filed
within six months of injury (one year if the claim is
against a county). Is the case against the federal gov-
ernment? If so, research the requirements of the Fed-
eral Tort Claims Act, and make sure you follow them
to the letter. If you are close to a statute of limitations,
make sure you do your due diligence to ensure you
have the proper defendants named or, if you do not
know the identities of one or more defendants after an
exhaustive search, that you list the fictitious parties
sufficiently to relate back to your original filing.
At the beginning of a case, always look at the jury

charges for the causes of action you are asserting and
put the pertinent ones at the beginning of the file.
Then, every time you pick up the file, you will see
what you must prove, which helps direct you in what
to do in the case. By knowing what you must prove at
the beginning of the case, you can then work toward
meeting your elements as you move purposefully
through discovery. You don’t want to find out you
missed something when you read about it in your op-
ponent’s motion for summary judgment.

Keep a Case List and Constantly review it
Every new case that comes in the door needs to be

immediately placed on a case list. My case list is kept
on a spreadsheet and includes the style of the case,
where it is pending, the statute of limitations, and
whether suit has been filed. Maintain the list in real
time, and look at it every day. Use it to prioritize your
day and plan your weeks ahead. Additionally, main-
tain a paper calendar that is kept up to date in real
time. While two calendars may seem redundant, the
redundancy is in place to make sure nothing falls
through the cracks.

Know When to say no
A friend who is a seasoned trial lawyer once offered

good advice: You are much better off spending time
with your family or doing a leisure activity you enjoy
than working hard on a terrible case. Early on there
may be a fear that you will not have any cases so you
will feel the urge to take anything that comes in the
door. While that may be a good strategy if it is an



t
h

e
 A

l
a

b
a

m
a

 L
a

w
y

e
r

www.alabar.org 333

S O L O  A N D  S M A L L  F I R M S  I S S U E

hourly case that will generate income, if you are taking
cases on a contingency fee (which is the vast majority
of the cases in plaintiff’s litigation), you cannot afford
to waste time on bad cases. You will lose the money
and the time you spend on them, which is time you
could devote to better cases or to maintain your sanity.
It is also worth noting that there
is a difference between a small
case and a terrible case. Small
cases will keep your practice
moving forward by generating
even modest income, while bad
cases will consume your time
and resources with no hope of
success. You will typically know
the bad cases when you see
them.
If you are opening a solo

practice, especially if you are
just starting to practice law, do
not take complex cases in an
area of practice with which you
have no experience. Defective
product cases, medical malprac-
tice cases, and class actions are
intellectually challenging and
usually interesting cases on
which to work. However, those
cases are usually extremely ex-
pensive, time-consuming,
fraught with pitfalls that can sink your case (not to
mention you run the risk of violating Rule 1.1, Ala. R.
Prof. Resp.), and require detailed knowledge of the
subject matter.
This is not to say you cannot work on difficult,

complicated, or expensive cases. Often, lawyers who
leave an established practice with years of experience
and financial flexibility will open boutique firms spe-
cializing in class actions or defective product cases.
However, if you have never tried a jury trial, you cer-
tainly do not want to take a complicated medical mal-
practice case against a local surgeon or sue a Fortune
500 company for a product defect, at least not by
yourself. Your client is better served if you refer those
cases to more experienced lawyers, or at the very
least, associate a lawyer who specializes in that area
of law. Referring the case or associating counsel will

serve multiple purposes: you will greatly improve the
work done for the client, you will increase the likeli-
hood of a successful result, you will learn from the
case (if you associate another lawyer), and you will
establish a relationship with a lawyer that you may
have for decades.

Be at the Office and Push
Your Cases
There is no substitute for

being in the office. If you work
from home, set office hours and
keep them. If you have an of-
fice, go there and stay there all
day. Establish a routine and
keep it. You will never know
when the phone will ring with a
new case or a new client will
walk in the door. If you are at
the office you are going to get
more work done. As a plaintiff’s
lawyer, you must be proactive,
and each day must be spent ur-
gently pushing the cases to trial.
There is no substitute or short-
cut for putting in the time nec-
essary to get your cases ready
for trial. There is also no better
investment you can make than
to invest time in your cases.

Move urgently and with a sense of purpose from the
moment the case comes in the door. If you cannot re-
solve the case pre-suit, then do your due diligence and
file suit. If the case is pending in state court, I try to
serve discovery requests with each complaint to start
moving the case from the outset. Obtain the written
discovery you need so that you can start taking depo-
sitions. Make sure deposition transcripts are delivered
in a timely way, and read them as soon as they come
in. While you read the transcripts, plan your next
moves–perhaps you need to request more documents
or perhaps you discover an issue that needs further
deposition testimony before you can disclose an ex-
pert and announce ready for trial. Get trial settings as
soon as you can and keep them. Get your case ready,
and it will send a message to the other side, especially
the insurance adjuster on the file, that you handle

If you are opening 
a solo practice, 
especially if you 
are just starting to
practice law, do not
take complex cases

in an area of 
practice with which

you have no 
experience.



t
h

e
 A

l
a

b
a

m
a

 L
a

w
y

e
r

334 September 2021

S O L O  A N D  S M A L L  F I R M S  I S S U E

your business and have no qualms about trying a case.
You will improve the value of your case, usually re-
solve your cases more favorably (or if you cannot re-
solve the case, it is ready for resolution at trial), and
earn respect from your opposing counsel and the
judges.

Try Cases
There is also no substitute for trying cases. Before

one of my first jury trials, a judge in Mobile told me
that trying a case is like riding a bicycle: You can read
all the books in the world about how to ride a bicycle
and how you need to peddle fast enough while main-
taining your balance. But until you sit in the seat and
inevitably fall a few times, you will not really know
how to ride a bike. The same is true for trying cases.
There is no book or CLE program that will prepare
you for trial like sitting at counsel’s table and “skin-
ning your knee.” You and your clients, current and fu-
ture, will be better served if you try cases. You will
become a better litigator. Other people will see you in
court, which will lead to more cases. Your opposing
counsel, and their clients, will learn that you are not a
lawyer who will settle a case because you are afraid
to try a case. That, in turn, will lead to more favorable
resolution of your cases. Plus, trials are the fun part of
a litigation practice.

do a good Job for Your Clients
No matter the size of your case, do a good job on it.

It seems too simple to be included in this article, but it
is true and worth stating. Many times, you are the
only lawyer your client has ever met, and you are the
person the client has trusted with his or her case. If
you do a good job for your client, the client will re-
member it. While there are usually not many repeat
clients in a plaintiff’s litigation practice, the clients
you have will inevitably have family members and
friends or know people in the community who will
need a lawyer one day. Additionally, a substantial
number of cases come from other lawyers, and other
lawyers know who puts in the work necessary to ob-
tain a successful result for the client. If you do a good
job on a case, whether it is a large case or a small one,
it can, and often will, lead to more cases.

develop a marketing strategy
The lifeblood of any plaintiff’s litigation practice is

cases. You should spend a good portion of your time
thinking about how to get new cases in the door.
There is no magic formula for this, and, unfortunately,
it is an extremely competitive market. Advertising can
be extremely expensive, so I recommend looking at
other ways you can attract business.
The most tried and true method is the example you

set. Be visible in the courtroom (not for the wrong
reasons), and people will send cases your way. I
would caution against hiring one of the many compa-
nies that will inundate your inbox promising so many
cases per week or month. Typically, those companies
require a substantial fee and rarely deliver on the
promises they make of bringing in quality cases. Do
establish brand identity and a good website. Focus
your messaging on who you are and what you do.
Whatever marketing plan you choose, constantly re-
view the data from the plan to see if it needs modify-
ing, and stay with what works.

Join With Other Lawyers
Finally, I strongly encourage you to join the Ala-

bama State Bar’s Solo & Small Firm Section. The
section provides resources for small firm lawyers, in-
cluding a Listserv® where you can ask questions of
other lawyers who may have run into similar issues
that you are facing. And, feel free to contact me to
discuss these items, or others, in more depth.           s

Bryan E. Comer
Bryan Comer is a partner at the Mobile firm To-

bias, McCormick & Comer, and has more than 15
years of plaintiff litigation experience. His practice
focuses primarily on defective product litigation,
wrongful death litigation, and general personal in-
jury litigation. Bryan is a member of the Alabama

State Bar Board of Bar Commissioners and the Mobile Bar As-
sociation Executive Committee, and president of the Mobile Bar
Foundation.
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An employer can terminate an em-
ployee for any reason, for no rea-
son, or for a bad reason. The
employer doesn’t have to have a
reason, and he doesn’t have to
give a reason.1

So, if a terminated employee
comes to your office, at-will 
mployment ends the discussion,
right? Wrong. An employer can
terminate an employee (or refuse
to hire, demote, or pass over for
promotion) for any reason as long
as it is not an illegal reason.

This article provides an intro-
duction to the many causes of ac-
tion which exist under federal and
state law to assist you in represent-
ing employees mistreated in the
workplace.

exceptions
to at-Will
employment
There are some exceptions to at-

will employment. Some employees

Employment Law for the 
Solo and Small Firm Lawyer

By John D. Saxon

Alabama is an at-will employment state.
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(senior corporate executives, on-air
television personalities, head foot-
ball coaches) have written con-
tracts. Obviously, their
employment is governed by the
language of their contracts.
If an employee is a member of a

union, the terms and conditions of
employment are determined by a
written collective bargaining
agreement.
In the education arena, a non-

probationary (tenured) employee
has a property interest in her job
and cannot be summarily dis-
missed without a hearing and
without specified reasons.
If an employer has an employee

handbook, progressive discipline
scheme, or a set of written regula-
tions which govern terms and con-
ditions of employment, there may
be language which would protect
an employee against dismissal.2 In
order to create a contract, the lan-
guage in the handbook must be suf-
ficiently clear and specific so as to
constitute an actual offer rather
than a mere statement of policy.
In the case of Ex parte Graham,

the Alabama Supreme Court deter-
mined that provisions of a former
employer’s personnel manual were
sufficiently clear and specific to
constitute an offer of a unilateral
contract of employment.3 The
handbook not only did not contain
the appropriate disclaimer lan-
guage, it contained language that
precluded discipline except for
cause, and it set forth a grievance
procedure that had to be followed
prior to an employee’s termination.
If the employer did not live up to

certain terms of employment or
promises and commitments, the
employee might have a cause of

action for breach of contract, espe-
cially if the prospective employee
gave up an existing job to take a
new job.4

Finally, if the employer made
representations of fact in the re-
cruitment and negotiations which
induced a prospective employee to
accept employment, but then did
not live up to those promises and
commitments, the employee may
have a cause of action for fraud.5

Federal 
employment
discrimination
laws
The principal federal statute pro-

viding protection from workplace
discrimination is Title VII of the
Civil Rights Act of 1964.6 It pro-
hibits discrimination based on
race, color, religion, sex or gender
(including pregnancy), or national
origin. The Supreme Court has
subsequently construed sex or
gender to prohibit sexual harass-
ment, both opposite sex, and same
sex, harassment, and to prevent
discrimination based on sexual
orientation and transgender status.
Section 1981 of the Civil Rights

Act of 1866 was the first United
States federal law to define citizen-
ship and affirm that all citizens are
equally protected by the law. It gives
all U.S. citizens the same right to
“make and enforce contracts”.7

Three years after enacting Title
VII, Congress added age to the
protected categories of Title VII
with the Age Discrimination in

Employment Act of 1967
(“ADEA”), protecting employees
40 years of age and older from ad-
verse workplace actions.8

In 1990, Congress added another
protected category–disability–by en-
acting the Americans with Disabili-
ties Act of 1990 (“ADA”). It
prevents discrimination against an
employee who is a qualified individ-
ual with a disability who can, with
or without accommodation, perform
the essential functions of his job.9

The Rehabilitation Act of 1973
(Rehab Act) prohibits discrimina-
tion on the basis of disability in
programs conducted by federal
agencies, in programs receiving
federal financial assistance, in fed-
eral employment, and in the em-
ployment practices of federal
contractors.10

The standards for determining
employment discrimination under
the Rehab Act are the same as
those used in Title I of the ADA: It
protects “qualified individuals with
disabilities.” An “individual with a
disability” is a person who has a
physical or mental impairment that
substantially limits one or more
major life activities, has a record of
such impairment, or is regarded as
having such an impairment. “Qual-
ified” means the person satisfies
the job-related requirements of the
position the person holds (or is ap-
plying for) and can perform its es-
sential functions with or without a
reasonable accommodation.
The Family and Medical Leave

Act (“FMLA”) was signed into law
in 1993.11 It provides up to 12
weeks of leave for either the birth
of a child (for both mother and fa-
ther) or for a serious health condi-
tion of the employee or an
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immediate family member. The em-
ployer cannot interfere with the em-
ployee’s right to take the leave and,
under all but a few circumstances,
the employee’s job is guaranteed
when they return to work.
In 2008, Congress passed the Ge-

netic Information Nondiscrimina-
tion Act (“GINA”), which bars an
employer from using an employee’s
genetic information when making
hiring, termination, job placement,
or promotion decisions.12

The Uniformed Services Em-
ployment and Reemployment
Rights Act of 1994 (“USERRA”)
protects the employment of active
and reserve military personnel
called to active duty. USERRA
mandates that returning service
members must be promptly re-em-
ployed in the same position that
they would have had had they not
been absent for military service,
with the same status, seniority, and
compensation.13

The Employee Retirement In-
come Security Act of 1974
(“ERISA”) is a complicated tax
and labor law that establishes min-
imum standards for pension plans
in private industry. Among other
provisions, it not only protects the
rights of individuals covered by
these plans, but also prevents ter-
mination of an employee to avoid
vesting in his pension.14

The Fair Labor Standards Act of
1938 (“FLSA) creates the right to
a minimum wage, determines
when workers are on the clock,
and requires time-and-a-half over-
time pay when covered (non-ex-
empt) employees work more than
40 hours a week.15

The Equal Pay Act of 1963
(“EPA”) amended the FLSA to

abolish wage disparity based on
gender between men and women
who perform jobs that require sub-
stantially equal skill, effort, and
responsibility under similar work-
ing conditions.16

For causes of action under Title
VII, ADA, ADEA, and GINA, an
employee must first file a charge of
discrimination with the Equal Em-
ployment Opportunity Commission
(“EEOC”) within 180 days of the
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discriminatory act. After its investi-
gation, the EEOC will issue a dis-
missal and a notice of rights. This
“right to sue” letter is your client’s
permission to file suit in federal dis-
trict court, which must be done
within 90 days of receipt.
For causes of action under other

federal statutes (§ 1981, FMLA,
FLSA, EPA, USERRA), one may
file suit directly in federal court
without resort to the EEOC. ERISA
requires a plan participant or bene-
ficiary to exhaust internal adminis-
trative remedies before filing suit.
Some of these statutes only

come into play if the employer
reaches a prescribed number of
employees. To be covered by Title
VII or the ADA, an employee
must work for an employer with at
least 15 employees; for ADEA
coverage, the requirement is 20
employees; for FMLA, it is 50.
The statute of limitations for

these actions vary. As previously
noted, for these statutes requiring
resort to the EEOC (Title VII,
ADA, ADEA, and GINA), it is
180 days from the act of discrimi-
nation. For FLSA (overtime),
FLMA, and EPA claims, it is two
years, three if the unlawful act was
willful. USERRA has no stated
statute of limitations, and ex-
pressly excludes default to the
most analogous state statute of
limitations. The Rehab Act, for
federal employees, is 45 days. For
§ 1981 causes of action, it is gen-
erally four years.
Title VII, the ADA, ADEA,

USERRA, GINA, EPA, § 1981,
and the Rehab Act all prohibit retal-
iation for engaging in protected ac-
tivity under the act (such as
complaining to the employer’s HR
manager about discrimination) and

also prohibit harassment. The
FMLA prohibits retaliation for tak-
ing FMLA leave and prohibits inter-
ference with attempts to take leave.
Regarding remedies, for most of

these causes of action, an employee
can recover back pay and other
compensatory damages, punitive
damages, and be reinstated if termi-
nated. For the ADEA, EPA, and
FMLA, there are no punitive dam-
ages, but if the plaintiff recovers,
and a jury finds the discrimination
was willful, the jury award is dou-
bled as liquidated damages.
For ERISA, a prevailing plaintiff

is limited to the benefits which
could have been recovered under
the plan. 
For all of these statutes, a prevail-

ing plaintiff can recover attorney’s
fees and costs.

State 
employment
discrimination
laws
The protections afforded Alabama

workers by state law are more lim-
ited than at the federal level.
For a potential client who seeks

your assistance with a valid sexual
harassment case, but came in after
her 180 days to file an EEOC
charge has expired, all is not lost.
She may have valid claims for as-
sault and battery (six-year statute
of limitations),17 invasion of pri-
vacy (two-year statute of limita-
tions),18 and, if her freedom of
movement was impaired, false im-
prisonment (two-year statute of

limitations).19 There may also be
claims against the employer for
negligent hiring, training, or super-
vision of the harassing employee.20

If the conduct visited upon an
employee is particularly egre-
gious, there may be a cause of ac-
tion for outrage. The Alabama
Supreme Court has defined the
tort of outrage as “conduct that
goes beyond all possible bounds
of decency and is regarded as atro-
cious and utterly intolerable in a
civilized society.”21 In Henry v.
Georgia Pacific Corp., the Ala-
bama Supreme Court affirmed that
the tort of outrage was available
for cases involving egregious sexual
harassment.22

Regarding the exceptions set out
above to the at-will employment
doctrine, breach of contract and
fraud are also potential state causes
of action. If an employer retains or
refuses to return property to a ter-
minated employee (which often
happens), there may be a cause of
action for conversion.23

From time to time, an employer
will level accusations at an em-
ployee or former employee which
could constitute defamation.24

For public employees, the facts
could support a cause of action for
violation of the employee’s due
process rights.
There are also a number of Ala-

bama statutes providing some pro-
tection to employees. For
example, Alabama’s workers’
compensation statute prohibits re-
taliation against an employee who
files a workers’ comp claim.25

Alabama also has an age dis-
crimination statute, modeled after
the federal ADEA, which, like the
federal statute, covers employees
40 years of age and older.26
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In 2019, the legislature passed
(without a single no vote), and
Governor Ivey signed, a state Equal
Pay Act similar in most respects to
the federal EPA. It abolishes wage
disparity between workers as to
both gender (like the federal EPA)
and race. Unlike the federal statute,
the statute of limitations is only
two years (not two, three if willful),
and there is no provision for liqui-
dated damages.27

There is also a little-known state
statute preventing discrimination
based on disability which applies
to state employees and employees
of employers receiving state
funds.28 There is at least a question
as to whether this statute permits a
private cause of action.
For employees who are compen-

sated in whole or in part on a com-
mission basis and who are in sales
of products to third parties for ulti-
mate sale to the consuming public,
if their employer has not paid the
commissions due and owing
within 30 days after demand has
been made, the employee may file
suit in state court and, if he pre-
vails, receive treble damages and
attorneys’ fees.29 While the appli-
cability of this statute to someone
in sales is limited, the threat of tre-
ble damages and attorneys’ fees
should significantly benefit the
covered employee.
Finally, there is an obscure

statute which, while not requiring
an employer to have an affirma-
tive action plan, mandates that if
an Alabama employer does have
such a plan, that plan must cover
Native Americans.30

Alabama law prohibits the dis-
charge of, or adverse employment
action against, an employee “solely
because he or she serves on any jury

empaneled under any state or fed-
eral statute; …”31 The statute allows
both actual and punitive damages.

conclusion
This article has only scratched

the surface. But, armed with the
knowledge of these statutes and
common law causes of action, a
sole practitioner or lawyer in a
small firm will not be limited to
turning down or referring out that
next employment client who
comes in the door.                       s
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the University of Alabama School of Law,
which, in 2008, presented him the Sam W.
Pipes Distinguished Alumnus award.





t
h

e
 A

l
a

b
a

m
a

 L
a

w
y

e
r

www.alabar.org 341

aLaBama sTaTE Bar 144TH annUaL mEETing

award recipients and
Photo Highlights

JuDiCiAl AwARD of MERit
This award is presented to a judge who is not retired, whether state

or federal court, trial or appellate, and who is determined to have
contributed significantly to the administration of justice in Alabama.

Judge Brendette
Brown green

Judge brendette
Green learned very
early the value of edu-
cation, exposure, and
experience, with her
parents instilling the
importance of caring
for each other–family,
community and, espe-
cially, those in need.

after graduating
from the university of alabama and a career in the corporate
arena, she returned to school, graduated magna cum laude
from miles law School, and established a successful law firm.
She now has served in the judiciary for more than 15 years.

Judge Green is a member of the education committee for
the circuit Judges association of alabama and the cle com-
mittees for the alabama lawyers association Judicial council
and the National bar association Judicial council.

Judge Green routinely speaks to the community on access
to justice, appropriate interaction with the judicial system,
and the importance of civic responsibility and engagement.

She established and chairs the Security committee for the
tenth Judicial circuit to address security issues related to the
daily activities of judges. Judge Green has collaborated with the
Jefferson county Sheriff and other county officials to provide ac-
tive shooter training and firearms safety training for the judges.

Judge Green is committed to continuous education, expo-
sure, and experience as well as the full integration of the ad-
ministration of justice.

Judge sibley g. reynolds
prior to taking the bench, Judge Sibley reynolds was in

practice with his father, morgan reynolds, in reynolds &

reynolds in clanton. as
a third-generation at-
torney, he practiced in
all areas of the law, in-
cluding serving as city
prosecutor for the city
of clanton and the
town of maplesville.

in November 1992,
he was elected without
opposition to the
newly-created 19th Judi-
cial circuit, place 3, and has served the circuit and the communi-
ties in it as circuit judge for 28 years. Serving as the presiding
judge for a number of years, he is the most senior circuit judge in
the state. he is a member of the circuit Judges association and
has served on the education committee. at the end of his cur-
rent term, January 2023, he will retire.

Judge reynolds graduated from the university of alabama in
1978 and from the university of alabama School of law in 1982.

he is an active member of clanton First united methodist
church, as well as many civic and charitable organizations.
Judge reynolds and his wife, rhonda, have two grown chil-
dren, mary beth Wyatt, who is a member of the alabama State
bar, and mac reynolds, and one grandchild, reynolds Wyatt.

AwARD of MERit
This award is the highest honor given by the Alabama State

Bar to a lawyer and serves to recognize outstanding constructive
service to the legal profession in Alabama.

Eleanor i. Brooks
ellen brooks served as the interim execu-

tive director of the alabama State bar from
January to June of this year. brooks is a for-
mer montgomery county district attorney,
who served from 1993 until 2014. She began
working in the district attorney’s office for
alabama’s 15th Judicial circuit in 1977 and
served as chief deputy district attorney 

President Bob Methvin and Judge Brendette
Green

Judge Sibley Reynolds and President Methvin

Ellen Brooks
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beginning in 1983. She also served for a year as a deputy at-
torney general. brooks has extensive experience as a volun-
teer working with her church and not-for-profits, including
co-founding the one place Family Justice center.

williAM D. “Bill” SCRuggS, JR. AwARD
This award was created in honor of the late Bill Scruggs, former

state bar president, and recognizes outstanding and dedicated
service to the Alabama State Bar.

Christina d. Crow
christy crow gradu-

ated from auburn uni-
versity and the
university of alabama
School of law (magna
cum laude). She then
began practicing with
the firm now known as
Jinks, crow & dickson.

With over 20 years of
experience in civil liti-
gation, she has represented clients throughout alabama and
Georgia in claims involving personal injuries, wrongful death,
and product liability, among others.

christy served as the 2019-2020 state bar president, as well
as president of the Young lawyers’ Section, treasurer of the
Women’s Section, and longtime bar commissioner from the
3rd Judicial circuit. She has volunteered on many bar commit-
tees and task forces, including the disciplinary commission
and the pro bono celebration task Force.

She is a member of the american board of trial advocates,
the american bar association, and the alabama association for
Justice. christy is a fellow of the alabama law Foundation and
serves on the board, and is a graduate of the state bar’s lead-
ership Forum and leadership alabama. She is president of
lawyers render Service, inc., a non-profit to help lawyers in
need, and volunteers with the Girl Scouts of Southern alabama
and the alabama/West Florida united methodist conference.

christy and her husband, Van Wadsworth, have three children
and a son-in-law.

J. Anthony “tony” MClAin 
PRofESSionAliSM AwARD

This award recognizes members for distinguished service in the
advancement of professionalism.

LaBella s. mcCallum
labella mccallum graduated from cumberland School of

law and is a partner with mccallum, hoaglund & mccallum
llp in birmingham.

She served as presi-
dent of the birming-
ham bar association
YlS and as a mentor
promoting profession-
alism and charitable
work among young
lawyers, including
forming a racquetball
program for low-in-
come children.

labella co-founded
what is now known as
Volunteer lawyers
birmingham and
served as its volunteer
director until a director was hired. She still assists with cases and
serves on the board.

She produced a cabaret for the birmingham bar Foundation
that netted $30,000 for the children’s hospital car seat program.

labella and maibeth porter helped form the Women lawyers
Section, and she has served on the board for many years.

She is a member of the aSb Women’s Section and has been
a bar commissioner since 2016. She received the commission-
ers award in 2018 and was one of the recipients of the 2019
president’s award. She serves as co-chair of the lawyers’
Voices for Survivors task Force and as a state bar disciplinary
panel member.

labella is co-chair of the international academy of trial
lawyers halt human trafficking task Force and a supporter of
and volunteer with Special equestrians, inc.

CoMMiSSionERS AwARD
This award was created by the Board of Bar Commissioners

and recognizes individuals who have had a long-standing 
commitment to the improvement of the administration of 
justice in Alabama.

John a. Brinkley, Jr.
John brinkley is a general practitioner in

huntsville. he and wife Kristen are blessed
with eight children–Wini (2005), John
(2007), lyn (2009), andy (2011), George
(2014), charles (2016), Jeb (2018), and eliz-
abeth (2020). John is actively engaged in
his community trying to assist others who
need it–providing some traction in an 
otherwise slippery environment. he was
honored to serve on the board of bar 
commissioners and is flattered by this recognition.

John Brinkley

President Methvin and Christy Crow

President Methvin and LaBella McCallum
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michael d. Ermert 
mike ermert is of counsel with hare,

Wynn, Newell & Newton llp in birming-
ham. he received his bachelor’s degree
and his law degree from the university of
alabama. between completing his under-
graduate studies and starting law school,
mike served on active duty in the united
States army, attaining the rank of captain.

he is a past president of the alabama as-
sociation for Justice, the birmingham bar Foundation, the ala-
bama civil Justice Foundation, the alabama chapter of the
american board of trial advocates, and the red elephant club
of birmingham. he is a past chair of the downtown birming-
ham Ymca board of management and the university of ala-
bama School of law alumni Society.

mike is in his second term on the board of bar commission-
ers, representing the 10th Judicial circuit. he also serves as a
member of the Jefferson county Judicial commission and the
university of alabama law School Foundation board of Gov-
ernors. mike and lori have been married for 37 years, and they
have two daughters and a son-in-law. he is an active member
of the homewood church of christ, where he has served on
the missions committee and chaired the major gift early com-
mitment effort in their recent capital campaign.

Jana r. garner
Jana Garner is a sole practitioner at JrG

law offices llc in the 4th Judicial circuit.
She received her juris doctor from cumber-
land School of law in 1997. Jana served on
the board of bar commissioners from 2012
to 2021, holding many leadership posi-
tions during her tenure. She is a member
of the alabama court of the Judiciary and
the Supreme court advisory committee
on the alabama rules of evidence.

She and paul have been married for 17 years, and they have
two children, Sam and Fairchild. She and her family live in
Selma and are active members of St. paul’s episcopal church.

Jana has served on various local boards, including the
chamber of commerce and the Salvation army.

rebekah K. mcKinney
rebekah mcKinney was born in

huntsville and practiced there since 1997.
She graduated from Vanderbilt university
and the university of alabama School of
law, where she was a member of the bench
and bar legal honor Society and the Farrah
law Society.

She spent the first year of practice at the united States merit
Systems protection board. in 1998, she joined Watson, Fees &
Jimmerson pc, founded in 1961 by her father, buck Watson,
and practiced with him until his death. their firm, Watson
mcKinney llp, continues to provide a wide range of legal
services.

rebekah served as president of the alabama association for
Justice, of which she is still a board member, and on the board
of the alabama civil Justice Foundation. She is a bar commis-
sioner for the 23rd Judicial circuit, a fellow of the alabama law
Foundation, and a member of the appellate rules committee
of the alabama Supreme court. She served as a member of
the alabama law institute and is a member of various legisla-
tion-drafting committees.

rebekah’s involvement in her local community includes the
earlyworks museum, the alabama constitution Village Foun-
dation, the arts council of huntsville, and Free 2 teach.

She has three sons, Sam, Griffin, and John.

REtiRing CoMMiSSionERS AwARDS 
John a. Brinkley, Jr., 23rd Judicial circuit, place 2
Brannon J. Buck, 10th Judicial circuit, place 8
diandra s. debrosse, at large, place 1
Jana r. garner, 4th Judicial circuit
J. Levi nichols, 2nd Judicial circuit
amanda W. Porter, 24th Judicial circuit
Jeanne d. rizzardi, at large, place 7
C. gibson Vance, 15th Judicial circuit, place 4

PRESiDEnt’S AwARD
President Methvin recognizes these attorneys for best exempli-

fying the Alabama State Bar motto, “Lawyers Render Service.”

Cassandra adams
raymond Bell
mark Boardman
Jeff Bowling
ane debro
diandra debrosse
mike Ermert
Lang floyd
Jana garner
Courtney gipson
rebekah mcKinney
Cliff mendheim
Tom Perry
Clay ryan
Terri Tompkins
Hal Turner

Jana Garner

Rebekah McKinney

Mike Ermert
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Thomas milton ammons, iii
douglas mcarthur Bates
glenn nelson Baxter
Charles allen Bentley, Jr.
Thomas Bradford Bishop
James Uriah Blacksher
James robert Bowles
Charles Yerby Boyd
Jesse roscoe Brooks, Jr.
melvin Wayne Brunson
Philip Henry Butler
stanley dowe Bynum
Henry Harris Caddell
John andrew Caddell, Jr.
John Todd Caldwell
marvin Harry Campbell
Billy Lennard Carter
William northington Clark
robert Kent dawson
John Wilson dinsmore
Hiram dodd, Jr.
richard Thomas dorman
shirley Crawford dorrough
Harold Eugene fievet, Jr.
arthur freeman fite, iii
Charles Jackson fleming
John donaldson foster
Edward malcolm friend, iii
John martin galese
Benjamin Theron gardner, Jr.
James Willis garrett, Jr.
Philip alexander geddes
dan mcdonnell gibson
Walter michael gillion
Thomas michael goodrich
irvin grodsky

William irwin grubb, ii
John stuart gruggel, Jr.
William melvin Haas, iii
david Carroll Hannan
William Wallace Haralson
James Henry Hard, iV
James Henry Henderson, Jr.
don Berwell Henderson
Truett macdonald Honeycutt
William michael House
Wilbor Joseph Hust, Jr.
melvin robert Hutson
samuel Wales irby
Linda stoker James
William Hooper Johnston, Jr.
Kenneth Hewell Looney
Howard allyn mandell
Clifton Henry marston
Eugene de martenson
William Kelley martin
Oscar d’Wayne may
Winston Bush mcCall, Jr.
fred moore mcCormick, iii
Joseph Charles mcCorquodale, iii
gaines Cowan mcCorquodale
James douglas mcElvy
george Harold mcKean
John Copeland mcKelvey
samuel graham mcKerall
Jack Bernard mcnamee
Larry Tatum menefee
frederick shealy middleton, iii
Bert William milling, Jr.
James roy moncus, Jr.
Walter Harris monroe, iii
michael Cleveland moore

Cecil Wayne morris
Lee Ellis morrison
richard Ward mundy
ronald Leroy myers
robert newton
Charles Curtis Partin, iii
Jackson middleton Payne
John richmond Pearson
Wade Bowen Perry, Jr.
drew Warren Peterson
William Bartlett Pugh
James William rane
fred marion richardson
Charles grigg robinson
John William rose, Jr.
James Elroy rotch
John stephen salter
Henry sanders
robert david segall
Kirby sevier
James ronald shaw
Kirk Cordell shaw
Charles Lynwood smith, Jr.
Benjamin Barnett spratling, iii
donald Wayne stewart
Wilson Edward still, Jr.
Patrick Haralson Tate
Jack r. Thompson, Jr.
grover Cleveland Thornton, iii
norman Erskine Waldrop, Jr.
William michael Warren, Jr.
richard Warren Whittaker
alan Clarence Wolf
Charles Winchell Woodham
James gusty Yearout

50-yEAR MEMBERS
President Methvin with some of the 50-year members (plus a 51-year member!)
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The Pro Bono Awards are presented to an individual attorney
(Albert Vreeland Award), a mediator, a law firm, a law student,
and a public interest attorney who demonstrate outstanding pro
bono efforts, through the active donation of time to the civil rep-
resentation of those who cannot otherwise afford legal counsel
and by encouraging greater legal representation in and accept-
ance of pro bono cases.

AlBERt VREElAnD PRo Bono AwARD
L. Thomas ryan, Jr.

tom ryan has volunteered with the
madison county Volunteer lawyers pro-
gram for 40 years. he has assisted 136
clients since 2009 alone and is always will-
ing to take cases that are difficult to place.
he steps in when the Vlp needs him the
most. as an mcVlp board member, tom as-
sisted with the development of a mentor-
ship program and a family law mediation
program. he also helped with revisions to the mcVlp bylaws
to make operations more efficient and effective.

tom was an original member of the Wills for heroes task
Force and assisted in the development of templates that have
been used to help thousands of first-responders in alabama.
tom’s work and dedication have affected many lives, and he is
a true servant leader.

lAw fiRM AwARD
Carr allison

attorneys
with the
birmingham
office of carr
allison volunteer with
Volunteer lawyers
birmingham, assisting
with the civil legal help
desk. they help clients
with a variety of legal
issues, including evic-
tions, landlord tenant
issues, collections, and
credit card fraud. Sev-
eral attorneys have
taken on extended

representation cases, taking cases to trial in district court
when needed. When a landlord went into foreclosure and
multiple tenants were told they had five days to vacate, attor-
neys from carr allison stepped in. they tracked down the new
owner and worked out a deal that allowed tenants to have 45
days to find new housing. instead of pulling back during the
pandemic, carr allison continued to show up for those in the
community who needed free legal assistance.

MEDiAtoR AwARD
r. Boyd miller

boyd miller is a self-
less advocate for medi-
ation. Since 2017, his
efforts have height-
ened awareness of the
use of mediation to
help litigants and the
courts. boyd has do-
nated his time and tal-
ents to educating
attorneys, mediators,
and members of the
bench. during the
pandemic in 2020, he brought in a nationally recognized
speaker to train mediators on “conducting Virtual mediations.”
he followed that up by assisting in a training on “how to Get
the best experience from online mediation.” boyd jumped in
to provide necessary skills to alabama’s mediators during
challenging times.

lAw StuDEnt AwARD
Joseph a. Holley

using his 3l limited practice certificate
and volunteering with the Faulkner legal
clinics, Jones School of law student
Joseph holley has provided services to 28
clients. in the summer of 2020, while many
courts were still shut down and legal serv-
ice providers were struggling to meet the
needs of indigent litigants, Joseph began
drafting wills, powers of attorney, and ad-
vance healthcare directives through the
legal clinic, providing help and assistance to worried elderly
clients. 

VOLUnTEEr LaWYErs PrOgram

Pro Bono awards

Tom Ryan

Joseph Holley

President Methvin and Boyd Miller

President Methvin and Amanda Goozee 
(accepting for Carr Allison)
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he has represented clients in family law cases that are often
difficult to place, defaults, contested divorces, and protection
from abuse petitions referred by the one place Family Justice
center.

Joseph also volunteers with meals on Wheels and Flatline
church ministries, providing support and services to some of
montgomery’s poorest neighborhoods.

PuBliC intERESt AttoRnEy AwARD
stephen d. rygiel

Steve rygiel began serving as director of the aiding ala-
bama legal program at birmingham aids outreach in 2010.
the program collaborates with numerous legal providers,
agencies, and court systems to maximize the impact of
poverty law practice to help stem the tide of the hiV/aidS epi-
demic in alabama and throughout the deep South. Since
then, he has provided pro bono legal help to over 1,000 hiV+

individuals in alabama
with thousands of re-
quests for legal serv-
ices across many areas
of law practice. Steve
has solo-authored over
$500,000 in grants
specifically awarded to
fund the bao legal
program, while serving
as chief editor on
awarded bao project
grants totaling over
$5,000,000. he has lec-
tured at numerous ac-
credited cle programs and at regional and national hiV/aidS 
conferences.

MAuD MCluRE KElly AwARD
Maud McLure Kelly was the first woman admitted to the prac-

tice of law in Alabama. In 1907, Kelly’s performance on the en-
trance exam at the University of Alabama Law Department
merited her admission as a senior, the second woman ever to
have been admitted to the school.

Jacqueline E. austin
Jacqueline austin has been an alabama

State bar member for 53 years and prac-
ticed in elmore county for 45 years.

She served as a Wetumpka municipal
judge and city attorney and an assistant
district attorney and special assistant attor-
ney general for the 19th Judicial circuit, 
following in the public service footsteps of
her grandmother (the first female sheriff in alabama), her
grandfather (also a sheriff), and her great-grandfather (a 
probate judge). Jacqueline helped start the child support 
enforcement unit for the circuit and was one of the first 
assistant das to use dNa testing to determine paternity.

Jacqueline graduated from auburn university and cumber-
land School of law. She has two daughters, pratt (who prac-
tices with her) and Jamelyn, and three grandchildren, turner,
Smith, and maxwell.

JuStiCE JAniE l. ShoRES SCholARShiP
To encourage the next generation of women lawyers, the

Women’s Section of the Alabama State Bar established the Jus-
tice Janie L. Shores Scholarship Fund. Named in honor of the first
woman to sit on the Supreme Court of Alabama, the scholarship
is awarded to an outstanding woman who is an Alabama resi-
dent attending law school in Alabama.

Courtney L. Howard
courtney howard is a native of birming-

ham, a 2015 graduate of howard univer-
sity, and a recent graduate of cumberland
School of law, where she served as presi-
dent for the class of 2021 and as a member
of the black law Students association, the
career development advisory board, and
the Women in law Society. courtney’s in-
terest in attending law school was sparked while she was
working on a research and policy project for Growing Kings,
inc. and the regional planning commission of Greater birm-
ingham. She sat for the July bar exam and will join protective
life corporation as a staff attorney.

Women’s section awards

Jacqueline Austin

Courtney Howard

President Methvin and Steve Rygiel
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PLaTinUm:

attorneys insurance mutual of the South,
inc.

campbell law Firm

insurance Specialists, inc., alabama

gOLd:

alabama civil Justice Foundation

cite court reporting & 
litigation Support

cognito legal Workflow Software

lawpay

litigation Section

methvin, terrell, Yancey, 
Stephens & miller pc

Veritext legal Solutions

siLVEr:

university of alabama School of law

beasley allen crow methvin 
portis & miles pc

business law Section

clio

hawk pi

leadership Forum alumni Section

taxation law Section

White arnold & dowd pc

Women’s Section

BrOnZE:

2b Solutions, inc.

administrative law Section

alabama court reporting, inc.

alabama med Screen

alacourt

badham & buck llc

bedford rogers bowling & 
mcreynolds pc

carr riggs & ingram llc

cory Watson pc

Family law Section

Fresh managed it

health law Section

Jinks, crow & dickson

lewis & Feldman llc

maynard cooper & Gale

regions bank

richard raleigh & christopher 
lockwood of Wilmer & lee pa

Strategic tax & accounting

Workers’ compensation Section

friEnd Of THE Bar:

alabama center for dispute 
resolution, inc.

appellate practice Section

robert N. bailey, ii

bankruptcy & commercial law Section

cain & associates engineers & 
constructors, inc.

copeland Franco Screws & Gill pa

William t. coplin, Jr.

dynamic Quest

international law Section

legal directories publishing co. inc.

peG, inc.

alyce m. Spruell

Stone crosby pc

PUBLiCiTY:

cle alabama

easysoft

Judge lang Floyd, ret., and 
Judge dave Jordan, ret.

alabama association for Justice

alabama bench & bar historical Society

alabama center for dispute 
resolution, inc.

alabama civil Justice Foundation

alabama court reporting, inc.

alabama department of mental health

alabama med Screen

alabama National Guard

alabama State bar Volunteer 
lawyers program

alacourt

atlanta custom tailors

attorneys insurance mutual of the South,
inc.

bmSS advisors & cpas

cain & associates engineers & 
constructors, inc.

campbell law Firm

cognito legal Workflow Software

collision data

comprehensive investigative Group

Fresh managed it

hawk pi

huntsville madison county bar 
association

huseby Global litigation

insurance Specialists, inc. alabama

lawpay

peG, inc.

rimkus consulting Group, inc.

the Security title Guarantee 
corporation of baltimore

Strategic tax & accounting llc

Veritext legal Solutions

E X H i B i T O r s :

Thank you to our Sponsors & Exhibitors
s P O n s O r s :
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aLaBama sTaTE Bar 144TH annUaL mEETing PHOTO HigHLigHTs

Wednesday, July 14

Britney McComb and Lori Warren
with Alabama Court Reporting,

Inc. and Pamela Butler and
Natasha Marvin with the 

Alabama Department of
Mental Health are 

set up and ready for
business!

Commissioner Jeanne Dowdle Rizzardi and
President Methvin visit at their last Board of
Bar Commissioners meeting before going
out of office.
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Scott Holmes and John Stamps surprise VLP Director Linda Lund
with a plaque of appreciation for her dedication to the Pro Bono
Celebration Task Force.The friendly faces of Suze Long, Tim Lewis, and Janice Schultz

at the Alabama Bench & Bar Historical Society booth

Dean Cassandra Adams, Hilaire Armstrong, and Judge Martha Cook visit after “Moving Forward with
Professionalism, Civility, and Equality in Post-2020 America.”
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aLaBama sTaTE Bar 144TH annUaL mEETing PHOTO HigHLigHTs

Thursday, July 15

Chris DeSantis explains “Embracing Generational Diversity.”

Courtney Johnson and Nikki Thomas with the 
Alabama Civil Justice Foundation love lawyers!

Barry Matson discusses the “Intersection of Civil and Criminal Law.”

Eric Grabski simplifies “Cell Phone Tracking for Legal Professionals.”

Speakers Marc James Ayers, Associate Justice Jay Mitchell, and Chief Judge Bill
Pryor during “Effective (and Ineffective) Appellate Practice–Tips from the Bench”
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Dean Corky Strickland, Derek Chen, and Sally Bowers enjoy the shade during
the midday reception honoring ASB Executive Director Terri Lovell.

The photographer is photographed! The Alabama Lawyer editor Greg Ward
with Terri and Jeff Lovell

Bench & Bar Luncheon speaker Fred Gray and President Methvin

Eileen Harris thanks fellow 
“Access to Justice and Mediation”

speakers Judge Martha Cook, Jon
Lewis, and Boyd Miller.

Preeti
Sharma
and Ken
Sharma with 
Atlanta Custom 
Tailors can make anyone
look more professional!
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aLaBama sTaTE Bar 144TH annUaL mEETing PHOTO HigHLigHTs

friday, July 16

Sharon Muse shares her experience during
“From Zealous Representation to Threat
Assessment: Identifying When a Client 
Becomes a Threat.”

Ron Prevatte and Fresh Managed IT are
ready to help you grow your business.

Judge Joel Dubina and Judge Annemarie Axon at the
“Federal Judge Panel Discussion”

Heather Meadows discusses “Keeping Your Firm
Cyber-Safe: Solutions Born of Experience.”

John Civils gets the teams ready before
“Alabama Workers’ Compensation Trivia.”

Clay Lanham and Judge Stephanie Kemmer answer
questions after “Ask the Experts: Answers to Common
Questions in Real Property, Probate, and Trusts.”

James Ward, Gregg Everett, and Angela Kennedy
visit before “Top 10 Things You Need to Know About
Administrative Law.”

Past presidents are the happiest group around! Front row–Christy Crow, Fred Gray, Justice Sonny Hornsby, and
Augusta Dowd. Middle row–Sam Rumore, Rich Raleigh, Anthony Joseph, Sam Irby, Sam Crosby, Mark White,
and Alva Caine. Back row–Tom Methvin, Lee Copeland, Broox Holmes, and Larry Morris
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Women’s Section members Jennifer Buettner and
Ane Debro hand out bid cards before the silent
auction.

There’s something for everyone at the auction!

The Closing Night Family Reception gives everyone a chance to relax and rewind.

Attendees of all ages enjoy the sound of
“Big Night Dynamite.”

President Methvin with sister Lindsey Hannahan and
brother Tom Methvin (2009-2010 ASB president)
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aLaBama sTaTE Bar 144TH annUaL mEETing PHOTO HigHLigHTs

saturday, July 17

President Methvin gets the 2021 Grand Convocation
under way.

With his wife, Pam, holding the Bible, Taze Shepard is sworn in by Alabama Supreme Court Chief Justice Tom
Parker as the 146th president of the Alabama State Bar.

At her first grand convocation as executive director,
Terri Lovell welcomes and thanks the attendees.

Grand prize winner Herman Padgett (center) with
Charlotte Gardner and Joe Purus of Insurance Spe-
cialists, Inc., Alabama

Susan Reynolds, President Methvin’s legal assis-
tant, is presented with a plaque of appreciation by
Christy Crow for her help during his term.

Past President Methvin passes the gavel to President
Taze Shepard.
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Taze and Pam Shepard with their children and grandchildren at the Presidential Reception

Then and now–Past President Methvin (holding a copy of the September 2020 alabama lawyer featuring
his family on the cover) with wife Leigh and daughters Laine, Kate, and Hope

President-elect Gibson Vance, President Taze Shepard, and
Chief Justice Tom Parker



30 Faces of Pro Bono
P A R T  5  O F  6

This year marks the 30th anniversary of the Alabama
State Bar’s Volunteer Lawyers Program. As a way to thank
all of our volunteers, we have selected 30 representatives
and will be sharing their stories over the coming year.
Each volunteer represents hundreds of others who have
made the program successful. That success is not confined
to the program, but is shared with every volunteer and
every client that received assistance.
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Roger H. Bedford, Jr.,
Roger Bedford Attorney
At Law LLC, Russellville
Being a small-

town lawyer can
have a big impact.
Roger Bedford
joined his family’s
law firm in 1981
and began making
his impact. When
he got started, he
asked his father what type of law
they practiced. His father smiled
and said, “Son, do you see that
front door? We practice whatever
walks in the door.” At that moment
he realized that being a lawyer was
a service and not just a career.
Roger has made an impact on

both the state and his community
by dedicating his life to service.
Not only has he served countless
clients pro bono, but he has also
served the state as a senator for 28
years, trying to improve the lives
of all Alabamians.
He believes that it’s important to

give back to the community that
you live in and benefit from, and
that volunteering with the Alabama
State Bar VLP is a positive way to
do that. Roger joined the VLP in
1997 because he had a passion for
helping his fellow Alabamians and
their families deal with crisis situa-
tions. He is still an active volunteer

who uses his knowledge and skills
to solve problems in a fair and eq-
uitable manner.
And, he has seen first-hand how

people never expect to receive free
help from lawyers. One day a client
walked into his office to discuss a
problem about a mobile home. Her
husband had recently died, and the
mobile home had foundation issues.
The client was in tears and desper-
ately needed. Roger got the com-
pany to repair the mobile home over
the weekend, at no cost to the client.
Early Monday morning, the client
was in his office again, anxious and
nervous. He asked if she was still
having issues with the home. She
explained that everything was fine
with it, but that she was nervous be-
cause she didn’t know what he was
going to charge her. When he asked
what her best baked good was, she
said apple pie. Roger told her that
would be payment enough.

Danny W. Crenshaw,
Crenshaw Law & 
Associates, Selma
Practicing law

is a privilege and
not a right. Danny
Crenshaw under-
stands this and
takes it seriously.
“The practice of
law should be

viewed as a calling, of the highest
order. And in that regard, a lawyer
should be willing to assist those in
society who are less fortunate, or
more aptly known as the ‘least of
these,’ without being compensated
when the need for doing so is the
right thing to do.”
Danny joined the VLP in 2009

when he learned about the large
number of people in dire need of
legal services, but who could not
afford an attorney. By assisting
clients pro bono, Danny has
changed lives and communities
and recommends that others 
get involved because it is so 
rewarding.
One memorable experience was

helping a divorced, middle-aged
woman maintain custody of her
grandson. Before divorcing, the
woman and her husband had
adopted their grandson, after his
father became addicted to drugs.
After the divorce, her ex-husband
tried to convince the court that she
was an unfit mother. Danny was
able to plead his client’s case and
show that she was a loving and
caring mother, who should not be
excluded from his life, because
“he was her world.”
Danny stresses to fellow attor-

neys, “Don’t take your privilege
for granted, but use your time,
skills, and expertise as a lawyer to
make a difference through pro
bono work.”
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Timothy J.F. Gallagher,
Sasser Sefton & Brown
PC, Montgomery
When beginning

the practice of
law, attorneys
quickly learn the
importance and
value of setting
priorities. Tim
Gallagher has
made providing
pro bono legal 
assistance a priority.
He joined the VLP early in his

career as a result of his firm’s cul-
ture and intentional support of pro
bono services. “I found that the
more time I spent providing pro
bono service, the more I got back
in terms of gratitude, experience,
relationships, and even opportuni-
ties for paid work down the road. It
is absolutely true that volunteering
is a worthwhile endeavor without
any other benefit, but the feeling of
helping someone who has no one
else to turn to, and the relation-
ships and opportunities that pro
bono service can create, make the
effort even more worthwhile.”
Tim served as the first president

of the Montgomery Volunteer
Lawyers Program (MVLP) board,
where he played a major role in
establishing and growing the
MVLP and extending services.
Some of Tim’s most memorable

cases dealt with housing issues. In
one, he assisted long-term occu-
pants of a hotel, who were facing
immediate eviction contrary to the
law and without due process.

He also provided pro bono rep-
resentation in a rent-to-own case
where the seller was attempting to
wrongfully convert the agreement
into a traditional lease, despite the
purchaser making thousands of
dollars of payments and numerous
improvements to the property over
a 15-year period. He obtained a fa-
vorable result for the client. For
several years after that, she would
call just to see how he was doing
and to thank him for his service.
His dedication has been recog-

nized with the Montgomery VLP
Medal of the Samaritan, the Ala-
bama State Bar Pro Bono Exem-
plar Award, and the Montgomery
County Volunteer Lawyer of the
Year Award.
Tim shares, “Through my pro

bono work, I have come to under-
stand the saying that ‘the happiest
people are not those getting more,
but those giving more,’ and I am
proud to be a volunteer lawyer.”

Judge Emily C. Marks,
United States District
Court, Middle District of
Alabama, Montgomery
At the start of

her legal career,
Chief United
States District
Judge Emily
Marks learned the
value of pro bono
work. As a new 
associate in her
firm, Judge Marks assisted a sea-
soned partner with a pro bono 

matter involving a woman who was
engaged in a family dispute.
Through this, she saw how pro bono
work benefits both the client and the
lawyer providing the assistance.
In 2000, Judge Marks joined the

Alabama Pro Bono Committee
and served as a co-chair (2007-
2009) and chair (2009-2012). She
and the committee focused on in-
creasing lawyer participation by
holding membership drives and
developing a model pro bono pol-
icy for firms, encouraging young
associates to do pro bono work.
They also joined forces with the
local bench and created limited-
scope representation forms to as-
sist volunteer lawyers with
managing the extent of their in-
volvement in a case. All of this re-
sulted in a significant increase in
the number of lawyers participat-
ing in the program.
For Judge Marks, performing

pro bono work benefits people in
need, but it also provides lawyers–
particularly those beginning their
careers–with opportunities to gain
practical experience. She strongly
believes that experienced attor-
neys have a responsibility to en-
courage new attorneys to take part
in such work.
As she recalled her first pro

bono experience, Judge Marks ex-
pressed gratitude that the partner
at her firm involved her in the
case. Their client gained a favor-
able result, and Judge Marks was
inspired to prioritize pro bono
work within her own career. This
inspiration ultimately led her to
lead pro bono efforts throughout
the state, touching many lives
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along the way. Thanks go to Judge
Marks for her contributions and
also to the attorney who recog-
nized the importance of involving
her in the first place.

Alyce Manley Spruell,
Rosen Harwood PA,
Tuscaloosa
Like father, like

daughter, Alyce
Spruell saw how
rewarding it was
for her father,
Rick Manley, to
do pro bono work,
and she followed
in his footsteps.
She found this work to be an

“enriching experience, even when

you sometimes are unable to offer
assistance. People appreciate
someone taking the time to 
explain what their options are (or
aren’t), which then allows them to
move forward.” When Judge
Harold Albritton and Professor
Pam Bucy initiated the bar’s
statewide program, Alyce joined
in to support their efforts.
Alyce was the first chair of the

Pro Bono Celebration Task Force,
where she implemented many of
the goals that are still used today.
And, her service as a bar president
was instrumental for her leader-
ship in initiating disaster relief
services for those affected by the
Horizon Oil Spill and allocating
funding to further the goals of 
the Pro Bono Celebration Task
Force.

As an active volunteer, her 
primary area of service is legal 
assistance to veterans because, ac-
cording to Alyce, “there is truly no
better feeling than helping some-
one who has served our country.”
Explaining why she would rec-

ommend pro bono work, she said,
“I continually find that my pro bono
cases not only teach me something
new about the law, but also educate
me about human nature and the sig-
nificant needs of our community,
invaluable lessons that hopefully
make me a better lawyer and a bet-
ter person. I can’t imagine practic-
ing law and not being involved in
our pro bono program efforts.”
The community demand for

legal assistance is great, but VLP
volunteers work hard every day to
provide this help. s

McFERRIN
MED IAT ION
Civi l ,  Probate  & Worker ' s  Compensat ion  Media t ion

Your client’s case is a serious matter.
Let me help.

Contact Jim to schedule your mediation
(205) 910-8597 • jhmcferrin@gmail.com

Jim McFerrin
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I know there’s a joke in there
somewhere. Nevertheless, the
ministry was an excellent teacher
of humanities. Ministry and law
share this education. Both must
recognize relationship dynamics
and problems. Both must take peo-
ple and their issues as they come
to us. And when they come, bur-
dened with issues, they look to us

to solve them. As a minister, I was
a servant, and as a lawyer, I am a
servant.
Pro bono service is perhaps the

most ethical and responsible way
to discharge our duty to serve our
communities in need. In Matthew
6.3, Jesus says, “But when you
give to someone in need, don’t let
your left hand know what your
right hand is doing.” This teaching
is curious but entirely logical. We
can apply this approach to pro
bono service to give and get the
most out of it.

Giving and Getting the Most from
Your Pro Bono Service

By Jon D. townsend

Before I was a lawyer, I was a minister.
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Give to Someone in
Need
This value is not difficult to apply. The Alabama

Rules of Professional Conduct Rule 6.1 states, “[a]
lawyer should render public interest legal service.”
But just because we “should” doesn’t mean we do. So
how do we get over the should-do into the am-doing,
thereby serving someone in need?
First, we must commit to pro bono service and

budget our time accordingly. If all 14,822 Alabama li-
censed lawyers gave 5 percent of a 40-hour workweek
to pro bono service, our underserved communities
would have access to approximately 1,541,488 hours
of free or reduced fee legal representation.
According to the Alabama State Bar, “The need for

legal aid in Alabama is dire. Unlike the criminal de-
fense system, the constitutional guarantee of funding
for low-income Alabamians who need civil legal 
assistance has not yet been met. The consequences of
a lack of access to justice are devastating for the poor
and weaken a democratic society as a whole. Last
year, more than 422,000 households experienced
more than 733,000 legal issues with low-income
households only having had legal assistance for 
approximately 16 percent of these legal problems.”
The 5 percent commitment would equate to approxi-

mately 104 hours of service per year, per attorney. The
average amount of time attorneys spent on their most
recent case was 45.7 hours for full representation cases
and 16.4 hours for limited-scope representation.
Therefore, many of us would handle, on average, at
least two cases and as many as six cases per year. We
would dramatically lower the need in our low-income
communities for quality legal representation if we
committed to 5 percent of our time and resources to
pro bono service.

Give Without applause
In a recent peer-reviewed study entitled, “Unobserved

Altruism: How Self-Signaling Motivations and Social
Benefits Shape Willingness to Donate,” researchers
found that donating, or giving, made us feel altruistic.

Researchers also “found that the prospect of public
recognition seemed to make givers feel confused about
their motives, making them wonder if they were donat-
ing out of genuine altruism or just for a pat on the
back.” The public recognition effect was so powerful
that it made givers decisively less likely to give.
This altruistic motivation also applies to our pro bono

service. If we give without recognition, then we know
that our motives to serve are pure. So, give without ap-
plause. Let us celebrate as a profession the collective ef-
forts of our pro bono service in October. Our Pro Bono
Celebration month is a time to give and share what our
profession is doing for those in need in our communi-
ties. Instead of shining a spotlight on individuals, let’s
celebrate the work of all lawyers as servants. We will
find that more of us will give of ourselves when we
know our service is without public recognition.
If we give to someone in need and do so without ap-

plause, then we will discover what Harper Lee meant
when she wrote:
“But there is one way in this country in which all men

are created equal–there is one human institution that
makes a pauper the equal of a Rockefeller, the stupid
man the equal of an Einstein, and the ignorant man the
equal of any college president. That institution gentle-
men, is a court. It can be the Supreme Court of the
United States or the humblest JP court in the land, or
this honourable court which you serve. Our courts have
their faults as does any human institution, but in this
country our courts are the great levelers, and in our
courts all men are created equal.” To Kill a Mockingbird
Let us then give and serve.                                     s

Jon D. Townsend
Jon Townsend practices with Sydney Cook &

Associates LLC in Tuscaloosa. He graduated
summa cum laude from Southern Christian Univer-
sity and received a master of ministry from Freed-
Hardman University. After spending time in
ministry, Townsend graduated from Cumberland

School of Law in 2014. He serves on the Alabama State Bar
Strategic Planning Task Force and the Pro Bono Celebration
Task Force.
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d i S c i p l i N a r Y  N o t i c e S

� surrender of Licenses

� disbarments

� suspension

� Public reprimands

Surrender of licenses
• tampa, Florida attorney Hilary Lauren Jones, who is also licensed in alabama, sur-

rendered her license on march 30, 2021. Jones was issued a show cause order on
June 16, 2020 for non-compliance with rule 9, mcle requirements. on march 30,
2021, Jones responded to the show cause order, voluntarily surrendering her li-
cense to practice law in alabama. the Supreme court of alabama entered its order
based upon the disciplinary commission’s order accepting Jones’s surrender of her
license to practice law in alabama, effective march 30, 2021. [cle No. 2020-605]

• on may 14, 2021, the alabama Supreme court issued an order accepting the vol-
untary surrender of William Jordan Underwood’s license to practice law in ala-
bama, with an effective date of april 21, 2021. [aSb Nos. 2018-54 and 2019-1184;
rule 22(a), pet. No. 2020-129]

disbarments
• arab attorney mark Edgar Johnson was disbarred from the practice of law in ala-

bama by the Supreme court of alabama, effective april 19, 2021. the Supreme
court of alabama entered its order based upon the disciplinary board’s order ac-
cepting Johnson’s consent to disbarment, which was based on pending discipli-
nary matters involving allegations that Johnson mishandled client funds, failed to
abide by court orders, failed to diligently represent clients, failed to adequately
communicate with clients, and engaged in the unauthorized practice of law. [rule
23(a), pet. No. 2021-523; aSb Nos. 2018-1388, 2019-1160, 2020-718, 2020-747,
2020-847, 2020-992, 2020-995, 2020-1026, 2020-1099, 2021-166, and 2021-227]

• clanton attorney angie avery mayfield was disbarred from the practice of law in
alabama by the Supreme court of alabama, effective april 27, 2021. the Supreme
court of alabama entered its order based upon the disciplinary board’s order ac-
cepting mayfield’s consent to disbarment, which was based on pending discipli-
nary matters involving allegations that mayfield mishandled client funds, failed to
diligently represent clients, failed to adequately communicate with clients, and
failed to respond to disciplinary complaints. [rule 23(a), pet. No. 2021-554; aSb
Nos. 2019-759, 2019-767, 2019-958, 2020-235, 2020-263, 2020-549, 2020-868,
2018-910, 2020-937, 2020-970, 2020-1015, 2021-215, and 2021-315; cSp Nos. 2021-
389, 2021-398, and 2021-508]
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(Continued from page 363)

You take care of
your clients,

but

who takes care
of YOU?

For information on the alabama 
lawyer assistance program’s free

and Confidential services, call
(334) 224-6920.

• Scottsboro attorney frank Brian rice was disbarred from
the practice of law in alabama, effective may 14, 2021. in
aSb No. 2019-1025, the Supreme court of alabama en-
tered its order based on the disciplinary board’s order,
wherein rice was found guilty of violating rules 1.3 [dili-
gence], 1.4 [communication], 1.15 [Safekeeping property],
1.16(d) [declining or terminating representation], 5.5
[unauthorized practice of law], 8.1(b) [bar admission and
disciplinary matters], and 8.4(d) and (g) [misconduct], ala-
bama rules of professional conduct. rice was hired to rep-
resent a client on three felony charges in January 2019.
the client made down payments of $500 and $2,500. rice
failed to enter a notice of appearance and failed to appear
at court dates in February, march, and april 2019. rice was
summarily suspended from the practice on law on april
15, 2019 as a result of his failure to respond to a discipli-
nary complaint in an unrelated matter. rice remained
summarily suspended until his disbarment in an unrelated
matter in october 2019. rice never informed the com-
plainant of his summary suspension and failed to return
the fees paid by the complainant. the complainant filed a
bar complaint against rice on august 8, 2019. thereafter,
rice failed to respond to letters and emails from the office
of General counsel on august 14, 2019; September 24,
2019; and october 28, 2019.

in aSb No. 2019-1444, rice was previously summarily
suspended from the practice of law on april 15, 2019 and
was disbarred on october 23, 2019. rice was retained to
file a petition for termination of parental rights in order to
begin adoption proceedings for the child. the client paid
rice $600. rice cashed the check in may 2019. rice failed
to inform the client that he was summarily suspended.
rice failed to return any of the client’s telephone calls or
messages after receiving the payment. on may 16, 2019,
while suspended, rice failed to submit a written response
to the client’s complaint filed with the bar and failed to re-
fund any of the fees. based on these findings, the discipli-
nary board found rice guilty of violating rules 1.3
[diligence], 1.4 [communication], 1.15 [Safekeeping prop-
erty], 1.16(d) [declining or terminating representation],
5.5 [unauthorized practice of law], 8.1(b) [bar admission
and disciplinary matters], and 8.4(d) and (g) [misconduct],
alabama rules of professional conduct. [aSb Nos. 2019-
1025 and 2019-1444]
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Suspension
• mobile attorney douglas Kendall dunning was sus-

pended from the practice of law in alabama for five years
by the Supreme court of alabama, effective June 23, 2021.
the Supreme court of alabama entered its order based on
the disciplinary commission’s order accepting dunning’s
conditional guilty plea wherein he voluntarily entered a
plea of guilty to violating rules 1.3 [diligence], 1.4 [com-
munication], 1.15 [Safekeeping property], 5.3 [responsibil-
ities regarding Non-lawyer assistants], 8.1 [bar admission
and disciplinary matters], and 8.4(d) and (g) [misconduct],
alabama rules of professional conduct. dunning failed to
properly supervise a non-lawyer employee resulting in the
theft of trust account funds by the employee. [aSb No.
2020-268]

public 
reprimands
• on may 7, 2021, James Joseph Eufinger received a public

reprimand with general publication, as ordered by the dis-
ciplinary commission of the alabama State bar, for violat-
ing rules 1.1 [competency], 4.1 [truthfulness in
Statements to others], 5.1 [responsibilities of a partner or
Supervisory lawyer], and 8.4 (c), (d), and (g) [misconduct],
alabama rules of professional conduct. in 2007, eufinger
was licensed to practice in missouri and joined Faber &
brand llc in columbia, missouri in 2011. Faber & brand
llc is a debt-collections law firm and represents numer-
ous hospitals across the country. in or around 2017, eufin-
ger became licensed to practice in alabama in order to
represent several alabama hospitals on debt-collection
matters. an individual contacted the department of public
examiners and advised that eufinger was impermissibly at-
tempting to collect funds from her employer after a previ-
ous garnishment issued against her was paid and released.
eufinger was sending letters to employers seeking addi-
tional funds above and beyond what was allowed for the
garnishment entered by the court. on numerous occa-
sions, eufinger attempted to collect or did collect amounts

facebook.com/AlabamaStateBar

@AlabamaStateBar

@AlabamaStateBar

youtube.com/TheAlabamaStateBar

flickr.com/AlabamaStateBar
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(Continued from page 365)

beyond what was allowed by the court. eufinger provided
an accounting showing that his firm received overpay-
ments in 27 different cases after sending out the improper
letter. eufinger stated that all overpayments have been re-
turned to the defendants or their employers and that he
has ceased any further collection attempts in these mat-
ters. [aSb No. 2020-867]

• Scottsboro attorney george alexander Hartline, iii was
issued a public reprimand without general publication on
may 7, 2021, as ordered by the disciplinary commission of
the alabama State bar, for violating rules 1.3 [diligence],
1.4 [communication], and 8.4(d) [misconduct], alabama
rules of professional conduct. in august 2018, a suit was
filed against a company and a person, individually, in a su-
perior court in Georgia. the individual previously oper-
ated a restaurant in alabama pursuant to a franchise
agreement with the restaurant’s corporation. the suit al-
leged that the individual had violated numerous provi-
sions of the franchise agreement. Within a few days of
service, the individual provided hartline with a copy of the
lawsuit and retained hartline to represent him on the mat-
ter. on September 20, 2018, with the deadline to file an
answer and counterclaim set to expire, hartline contacted
a licensed Georgia attorney to act as local counsel in the
matter. the Georgia attorney agreed to sign, as local coun-
sel, hartline’s request for pro hac vice admission to the
State bar of Georgia. hartline’s verified application for pro
hac vice admission was filed that same day, September 20,
2018. in addition, the Georgia attorney electronically filed
the answer and counterclaim hartline prepared on the in-
dividual’s behalf. the answer and counterclaim were elec-
tronically signed by hartline. the Georgia attorney did not
sign the answer and counterclaim as local counsel. at the
time of filing, hartline’s verified application for pro hac
vice admission had not been approved by the court or the
State bar of Georgia and, in fact, was not approved until
december 12, 2018. in the interim, counsel for the restau-
rant corporation filed a motion to strike the answer and
counterclaim because hartline was not a licensed Georgia
attorney at the time of filing. hartline did not respond to
the motion to strike and failed to secure local counsel
even after it was clear that the Georgia attorney was refus-
ing to act as local counsel. on February 27, 2019, the court

granted the motion to strike and subsequently entered a
default judgment against the restaurant and the individ-
ual in the amount of $137,479.48, plus interest. as a result,
on april 16, 2019, the restaurant corporation filed the for-
eign judgment with a circuit court in alabama. because
hartline failed to diligently monitor the case, he was un-
aware of the default judgment and collection efforts until
June 2019. at that time, hartline notified the client of
what had occurred. With the client’s consent, hartline en-
tered into settlement negotiations, and the matter was
subsequently resolved to the client’s satisfaction. [aSb No
2019-509]

• tuscumbia attorney dawn marie Quinn received a public
reprimand without general publication on may 7, 2021, as
ordered by the disciplinary commission of the alabama
State bar, for violating rules 1.1 [competence] and 1.15
[Safekeeping property], alabama rules of professional
conduct. in July 2016, an individual consulted with the at-
torney regarding legal options concerning his minor child.
in doing so, the attorney was made aware of prior custody
proceedings in colorado. the attorney suggested the indi-
vidual retain her to initiate legal proceedings in alabama
in an effort to gain custody. the individual agreed and
paid the attorney a $10,000 retainer in July 2016. how-
ever, the attorney failed to place the unearned funds into
her trust account. a review of the attorney’s trust account
by the office of General counsel of the alabama State bar
revealed she placed all unearned fees directly into her op-
erating account. in July 2016, the attorney filed a petition
for emergency custody and temporary emergency juris-
diction on the client’s behalf. however, the petition failed
to disclose the prior court proceedings that occurred in
colorado concerning custody of the child, as required by §
30-3b-209, code of alabama (1975). the circuit court, un-
aware of the prior proceedings, issued an ex parte order
granting temporary emergency custody to the client. the
client’s ex-wife filed an emergency motion to dismiss
showing that the colorado court had exclusive and con-
tinuing jurisdiction over the custody of the child. the cir-
cuit court, upon being informed of the prior and current
proceedings in colorado, issued an order granting the
emergency motion to dismiss. as a result of the client’s fil-
ing for emergency custody in alabama, the colorado
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court suspended the client’s visitation for three months
and ordered him to pay all attorney’s fees incurred by the
ex-wife in the amount of $26,041.29. [aSb No 2019-1155]

• on may 7, 2021, Cynthia rena Wright received a public
reprimand with general publication, as ordered by the dis-
ciplinary commission of the alabama State bar, for violat-
ing rules 1.2 [Scope of representation], 1.4
[communication], 1.8(a) [conflict of interest: prohibited
transactions], 1.16(d) [declining or terminating represen-
tation], and 8.4(g) [misconduct], alabama rules of profes-
sional conduct. on June 14, 2016, Wright was retained to
represent a client on two separate patent applications. the
first was an invention for the identification of contami-
nants in aviation fuel. the second invention was to assist
doctors in prescribing prescriptions for patients. on July 5,
2016, Wright filed a provisional patent application on be-
half of the client in one of the matters. the client then had
one year to file a non-provisional utility patent application
to secure the rights to his invention. at this time, Wright
suggested to the client he may want to consider pursuing
the pharmacogenetics invention to include hiV detection.
in the interim, Wright was paid an additional $600 to in-
corporate the client’s company. on august 29 and october
25, 2016, the client emailed, seeking legal advice on behalf
of his company regarding non-disclosure agreements. at
that time, Wright undertook representation of the client’s
company pursuant to rule 1.13 [organization as client].
on may 4, 2017, Wright met with the client to review the
hiV detection invention application. Wright informed the
client that to file the application he would need to formu-
late coatings for the hiV sensors. according to the client,
he agreed to pay Wright $3,000 at the time to research
possible coatings for the sensors because she had a mas-
ter’s degree in biochemistry. on September 27, 2017,
Wright sent the client a draft of the hiV detection patent
application. the draft of the patent application included
Wright as a co-inventor. Without the client’s express per-
mission, Wright subsequently filed the patent application
in which she named herself as a co-inventor. [aSb No.
2018-236]                                                                                          s
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334.799.7843 • gavin@taplink.com

Logos

Websites

Brochures

Product Catalogs

Print Ads

Product Packaging

Sales Support Material

Trade Show Exhibits

Publication Design

Media Kits

Billboards

P.O.P. Displays

Professional Portfolios

Design and Marketing Services



Caleb Hindman
Attorney, Legislative Services Agency

chindman@lsa.state.al.us 

t
h

e
 A

l
a

b
a

m
a

 L
a

w
y

e
r

368 September 2021

2021 
legislative recap
P A R T  2

this month’s edition of this column serves as the second of two parts
covering the noteworthy legislation that passed during the 2021 regular
legislative Session. this part will cover topics such as broadband internet
deployment, taxation, law enforcement, criminal law, elections, and
civil law. part 1, which was covered in the July edition of this column,
focused on legislation dealing with health, medical cannabis, state and
county government, tobacco and alcoholic beverages, firearms, the
department of corrections, and the board of pardons and paroles. this
selection represents only a small portion of the 545 acts that passed
during the 2021 regular legislative Session. Summaries of all of the
general acts and proposed constitutional amendments can be found
at http://lsa.state.al.us under the legal division publications.

l e G i S l a t i V e  W r a p - u p

Othni J. Lathram
Director, Legislative Services Agency

olathram@lsa.state.al.us

For more information, 
visit www.lsa.alabama.gov.
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taxatioN
alabama Jobs act (act 2021-2, HB192)

representative Bill Poole
this act (1) reestablishes the Growing alabama credit, which

was repealed following the close of fiscal year 2020, with cer-
tain modifications; (2) allows a job credit against utility taxes in
an amount equal to 4 percent of the wages paid to eligible em-
ployees during the prior year if the company receiving incen-
tives under the Jobs act is engaged in pharmaceutical,
biomedical, medical technology, or medical supplies manufac-
turing or their related research and development activities, or
the company is a technology company, or the company is an
underrepresented company and the department of com-
merce finds that the project will increase economic diversity
and will benefit the state; (3) allows the incentivized company
an investment credit of 1.5 percent of the capital investment to
offset certain state public utility license taxes; (4) allows a trans-
feree to carry earned investment credits forward for five years
when the amount of credit earned exceeds the amount that
may be offset, under certain conditions; (5) caps the annual-
ized balance of the Jobs act at $300 million and provides for its
increase in future fiscal years; (6) earmarks $20 million of the
annualized balance to qualifying projects located in targeted
or jumpstart counties; (7) provides a procedure for a local eco-
nomic development organization to apply to the department
of commerce for funding and provides for the review and ap-
proval of applications by the department and the renewal of
alabama commission; (8) authorizes a Growing alabama
credit to be applied against certain taxes of accepted appli-
cants and caps the annual funding approved at $20 million; (9)
provides a procedure for an economic development organiza-
tion to apply for funding; (10) allows for the credit to be taken
against the state portion of the financial institution excise tax
and the insurance premiums tax; (11) provides for an annual
cap for the amount of Growing alabama credits; (12) clarifies
the reservation of credits for projects in targeted or jumpstart
counties; (13) allows the credit to be taken by owners of S cor-
porations and other partnerships; and (14) provides for a sun-
set of the Growing alabama credits after calendar year 2023.
effective February 12, 2021

Tax sales (act 2021-175, sB111; act 2021-
521, HB201)

senator Tom Butler and representative Jim Hill
this act authorizes the sale of land for taxes to occur on the

premises of or within the courthouse or courthouse annex of
the county in which the land is situated. effective July 1, 2021

state Qualified Historic structure 
rehabilitation Tax Credit (act 2021-431,
HB281)

representative Victor gaston
this act (1) extends the state income tax credits for the re-

habilitation of qualified historic structures through 2027; (2)
eliminates any tax credits for the rehabilitation of residential
structures when the structure is used as a primary or second-
ary residence by the owner; (3) specifies that additional credits
may not exceed $200,000,000 from calendar years 2017-2027;
and (4) clarifies that a transferee of a tax credit may claim a re-
fund of prior taxes paid. effective may 14, 2021

crimiNal laW aNd
procedure
denial of Bail Constitutional amendment:
aniah’s Law (act 2021-201, HB131)

representative Chip Brown
this act proposes an amendment to the constitution of al-

abama of 1901, to provide that, prior to a conviction, a per-
son may be denied bail if the person is charged with capital
murder, murder, kidnapping 1st, rape 1st, sodomy 1st, sexual
torture, domestic violence 1st, human trafficking 1st, burglary
1st, arson 1st, robbery 1st, terrorism when the specified of-
fense is a class a felony other than murder, or aggravated
child abuse of a child under the age of six years. effective
upon ratification

denial of Bail: aniah’s Law (act 2021-267,
HB130)

representative Chip Brown
this act implements the constitutional changes author-

ized by act 2021-201 by (1) providing that, prior to a convic-
tion, an individual may be denied bail by a judge if the
individual is charged with capital murder, murder, kidnap-
ping 1st, rape 1st, sodomy 1st, sexual torture, domestic vio-
lence 1st, human trafficking 1st, burglary 1st, arson 1st, robbery
1st, terrorism when the specified offense is a class a felony
other than murder, or aggravated child abuse of a child
under the age of six; (2) requiring the individual to receive a
pretrial detention hearing; and (3) providing for the factors a
judge should use to determine whether to deny bail. effec-
tive immediately upon the ratification of the constitutional
amendment proposed by act 2021-201
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Law Enforcement Officer Employment
database (act 2021-268, HB411)

representative artis mcCampbell
this act: (1) requires the alabama peace officers’ Standards

and training commission (apoSt) to establish the law en-
forcement officer employment database and requires law
enforcement agencies to report to the database use of force
complaints, disciplinary actions, and any separation of a law
enforcement officer with an employing agency; (2) requires
law enforcement agencies, before hiring a law enforcement
officer, to request from apoSt disclosure of any information
held within the database concerning the law enforcement of-
ficer; (3) restricts the use of information in the database only
for employment or appointment decisions and specifies that
the information is otherwise confidential; (4) authorizes
apoSt to assess a civil penalty of up to $1,000 against a law
enforcement agency not in compliance with the reporting
requirements of the act and additional penalties for each day
the information is not properly reported; (5) provides that in-
formation in the database is confidential and creates criminal
penalties for unauthorized access or use of the database; (6)
requires former employers of law enforcement officers to
give full disclosure of an officer’s employment history if an-
other law enforcement agency in the state requests the infor-
mation; (7) provides civil immunity for disclosures made in
good faith; (8) requires that prior to employment, law en-
forcement agencies must complete a full background check
on law enforcement officers; and (9) provides that the release
or disclosure of any information received from the pre-em-
ployment check to any individual not authorized to receive it
is a class a misdemeanor. effective July 1, 2021

Expungement (act 2021-286, sB117)
senator Linda Coleman-madison
this act (1) allows a person convicted of a misdemeanor

offense, violation, traffic violation, or municipal ordinance vi-
olation to file a petition to expunge the conviction if all of
the person’s probation and parole requirements have been
met, and at least three years have passed from the date of
conviction, with exceptions; (2) allows a person convicted of
a felony offense to file a petition to expunge the conviction
if a pardon with restoration of civil and political rights has
been granted, all civil and political rights have been re-
stored, and at least 180 days have passed from the date of
conviction, with exceptions; (3) expands the circumstances
when a person charged with any criminal offense may file a
petition to expunge the arrest; (4) increases the filing fee for

an expungement petition from $300 to $500; (5) specifies
that only one filing fee is required to expunge all arrests or
convictions relating to a single arrest; (6) provides that an in-
digent defendant’s filing fee shall be waived; (7) provides for
the number of expungements a person may be granted; and
(8) provides when the record of an expungement may be
admissible in court. effective July 1, 2021

driving Under the influence (act 2021-387,
sB195)

senator sam givhan
this act (1) increases the lookback period for which a court

may consider a defendant’s previous refusal to submit to a
chemical breath test from five years to 10 years; (2) provides
that on a person’s first refusal to submit to a chemical breath
test, the person’s driver’s license is suspended for 90 days; on
a second refusal, the suspension is for one year; on a third
refusal, the suspension is for three years; and on a fourth or
subsequent refusal, the suspension is for five years; (3) in-
creases the lookback period from five to 10 years for when
determining the driving privilege suspension period based
on previous alcohol or drug-related enforcement contacts,
and increases the suspension period for having three or
more prior alcohol or drug-related enforcement contacts
within that lookback period; and (4) requires the Secretary of
the alabama State law enforcement agency to revoke a per-
son’s driver’s license upon a second or subsequent convic-
tion within a 10-year period of driving or being in actual
physical control of a vehicle while under the influence. effec-
tive august 1, 2021

Civil asset forfeiture (act 2021-497, sB210)
senator arthur Orr
this act (1) exempts u.S. currency totaling $250 or less and

motor vehicles worth less than $5,000 from seizure and for-
feiture; (2) provides due process protections for owners of
seized property that was seized without a warrant by requir-
ing the prosecuting authority to obtain a post-seizure order
from the court within a certain time frame; (3) requires a
finding of probable cause by the court before a forfeiture ac-
tion may be instituted; (4) prohibits illegal roadside waivers
of property rights by prohibiting a law enforcement officer
from inducing or requiring a person to waive, for purposes
of a seizure or forfeiture action, the person’s interest in prop-
erty; (5) prohibits courts from authorizing the forfeiture of
property the value of which is disproportionate to the
penalty for the underlying criminal offense; (6) creates a list
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of factors a court must use to determine whether the forfei-
ture of seized property is proportionate to the penalty for
the underlying criminal offense; (7) revises the procedure for
an innocent owner whose property was seized to enable the
innocent owner to have the property returned by deleting
certain requirements that the innocent owner previously
would have had to prove to meet the burden; and (8) pro-
hibits a state or local law enforcement agency from seizing
property under state law and then transferring it to the fed-
eral government for forfeiture proceedings, unless the prop-
erty exceeds $10,000. effective January 1, 2022

school Employee distributing Obscene 
material to student (act 2021-538, HB240)

representative ginny shaver
this act includes an additional offense within the crime of

school employee distributing obscene material to a student
to specifically prohibit a school employee from soliciting a
student to transmit obscene material by any means. effec-
tive august 1, 2021

electioNS
Campaign finance (act 2021-314, HB154)

representative andy Whitt
this act (1) requires all campaign finance reports and

statements to be filed electronically; (2) requires all cam-
paign finance reports and statements, including those for
candidates running for municipal office, to be filed with the
Secretary of State; and (3) requires all electronic filings to be
available to the public on a searchable database maintained
by the Secretary of State. effective august 1, 2023

Voter registration Lists (act 2021-335,
HB123)

representative david faulkner
this act (1) permits a registered voter, or his or her spouse,

who is a federal or state prosecutor, federal, state, probate,
or municipal judge, legislator, or law enforcement officer, to
submit a signed written affidavit requesting that the Secre-
tary of State omit all information from the voter registration
list except the name of the registered voter or his or her
spouse; and (2) requires the Secretary of State to develop
and provide to each county the affidavit to be completed
under this act. effective may 4, 2021

absentee Voting (act 2021-364, HB538)
representative alan Baker
this act (1) provides that applications to vote by absentee

ballot returned by mail must be received not less than seven

days prior to the election and that applications returned by
hand must be received not less than five days prior to the
election; (2) eliminates the existing timelines for the return
of absentee ballot applications for those members of the
armed Forces of the united States on active duty or active
duty for training or an applicant who is the spouse of the
member; (3) requires absentee election officials to begin
performing their duties at 7:00 a.m., rather than noon, on
election day; and (4) updates references to the federal uni-
form and overseas citizens absentee Voting act. effective
may 6, 2021

Post-Election audit (act 2021-446, HB116)
representative david standridge
this act (1) authorizes the Secretary of State to conduct a

one-time, post-election audit after the November 8, 2022
general election, to determine the accuracy of the originally
reported outcome of the election; (2) limits the conduction
of the audit to three counties and one statewide office, se-
lected by the Secretary of State; and (3) requires the Secre-
tary of State to report the findings to the Governor and the
legislature upon completion. effective may 14, 2021

Election Violations (act 2021-448, HB167)
representative Chris Blackshear
this act: (1) prohibits any voter from: (i) voting or attempt-

ing to vote more than once in a primary election in this state
or voting in this state and another state in the same or
equivalent election; (ii) voting or attempting to vote more
than once in any election held in this state or voting in this
state and another state in the same or equivalent election;
(iii) voting when he or she has knowledge that he or she is
not entitled to vote; or (iv) otherwise committing any unlaw-
ful or fraudulent voting; and (2) provides that a first violation
of the act is a class a misdemeanor and that a second or
subsequent violation is a class c felony. effective may 17,
2021

Election Procedures and restrictions (act
2021-535, HB285)

representative Wes allen
this act (1) prohibits electronic voting machines, or voting

machines of any kind, from being installed or operated dur-
ing an election except within the interior of an enclosed
building designated as a voting place; and (2) prohibits any
election officer or poll worker from taking a ballot into or out
of any voting place, except in the performance of his or her
authorized or official duties that include only the pre-elec-
tion and post-election transportation of ballots to and from
voting places as part of established election procedures. ef-
fective may 26, 2021
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educatioN
alabama g.i. and dependent’s Educational
Benefit act (act 2021-84 sB106)

senator Will Barfoot
this act (1) increases the survivor and education benefits

for guardsmen on state active duty; (2) amends the defini-
tion of “state active duty” to clarify that deaths occurring less
than three years after state active duty and that are proxi-
mately caused by an injury received while on state active
duty count as a death while on active duty; and (3) provides
that the federal Servicemembers civil relief act (Scra) and
federal uniformed Services employment and reemploy-
ment rights act shall apply while on state active duty status,
so long as federal requirements on terms of active service
are fulfilled. effective June 1, 2021

student athlete Compensation for Use of
name, image, or Likeness (act 2021-227,
HB404)

representative Kyle south
this act (1) provides that a college student athlete at cer-

tain postsecondary educational institutions within the state
may earn compensation for the use of his or her name,
image, or likeness, commensurate with market value of the
student athlete’s name, image, or likeness; (2) prohibits a
postsecondary educational institution from unreasonably
restricting a student athlete from receiving compensation
for use of the student athlete’s name, image, or likeness; (3)
allows a postsecondary educational institution to prevent a
student athlete from entering into an agreement for com-
pensation for use of name, image, or likeness when the
agreement: (i) involves institution-licensed gear or uniforms;
(ii) conflicts with any contract held by the institution; or (iii)
involves certain entities, including casinos, adult entertain-
ment businesses, and sellers of alcoholic beverages and con-
trolled substances; (4) provides a process by which a student
athlete is required to report name, image, and likeness com-
pensation and representation agreements to the student
athlete’s postsecondary educational institution; (5) requires
each postsecondary educational institution to host financial
literacy and life skills workshops; (6) establishes the alabama
collegiate athletics commission and the membership of the
commission; (7) provides a reporting process for violations

of the act; (8) establishes criminal penalties for certain viola-
tions of the act; (9) requires the alabama athlete agents
commission to investigate violations of the act; and (10) re-
quires the alabama athlete agents commission to carry out
the functions assigned to it in the act. effective July 1, 2021

Participation in athletic Events (act 2021-
285, HB391)

representative scott stadthagen
this act prohibits public K-12 schools from participating

in, sponsoring, or providing coaching staff for interscholastic
athletic events in alabama that permit or allow participation
in athletic events conducted exclusively for one gender by
an individual who is not biologically of that gender. effective
July 1, 2021

Teacher Excellence and accountability for
mathematics and science (TEams) salary
schedule Program (act 2021-340, sB327)

senator donnie Chesteen
this act (1) provides criteria an eligible teacher must sat-

isfy to participate in the teamS program; (2) authorizes
school boards to offer a preliminary or advanced contract to
participating teachers; (3) provides for the designation of
hard-to-staff schools by the department of education; and
(4) provides an additional annual supplement of $5,000 per
year to program participants teaching in hard-to-staff
schools. effective may 6, 2021

math and science Teacher Education 
Program (act 2021-389, HB175)

representative Joe Lovvorn
this act (1) allows teachers certified in computer science

and certain qualified teachers certified in other fields, who
return to college to complete a program in math, science, or
computer science and obtain certification in any of those
fields, to qualify for the loan repayment program of the ala-
bama math and Science teacher education program; (2) ex-
pands the loan repayment program to teachers of math,
science, or computer science in failing schools; and (3) re-
duces the teaching load requirement from a full-time teach-
ing load of math, science, or computer science courses to
three-fourths of the full-time teaching load being comprised
of math, science, or computer science courses for which the
teacher is properly certified. effective august 1, 2021
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media Broadcast of sporting Events (act
2021-452, HB248)

representative Kerry rich
this act provides that no entity shall interfere with or re-

strict the ability of media organizations to cover or broad-
cast regular season sporting events involving public K-12
schools and that each public K-12 school shall have the sole
authority to determine what media organizations are per-
mitted to cover or broadcast a regular season sporting event
and to contract for the broadcast of regular season sporting
events involving that school. effective august 1, 2021

broadbaNd 
iNterNet 
deploYmeNt
small Wireless facility deployment (act
2021-5, sB76)

senator arthur Orr
this act provides for the deployment of 5G internet across

the state by: (1) establishing statewide uniform procedures
to allow wireless providers to file applications with authori-
ties to collocate, mount, or install small wireless facilities on
new or existing poles in the public right-of-way, or to install
new poles in the public right-of-way; (2) providing uniform
requirements for authorities that receive applications for a
permit, including a procedure by which applications may be
deemed granted by operation of law for failure of the au-
thority to act on the application; (3) providing uniform caps
on application costs for permits for the collocation of a small
wireless facility, for the modification or replacement of an
existing pole together with the mounting or installation of
an associated small wireless facility, or the installation of a
new pole together with the mounting of an associated small
wireless facility in the right-of-way; and (4) providing uni-
form limits on the annual rate an authority may charge for
access to and use of the public right-of-way and for use of
authority-owned or authority-controlled poles. effective
February 19, 2021

Connect alabama act (act 2021-465,
sB215)

senator del marsh
this act (1) creates the alabama digital expansion authority

to recommend policies and procedures for the expansion and
availability of high-speed broadband services throughout the

state through review and approval of a statewide connectivity
plan; (2) creates the alabama digital expansion division with
the alabama department of economic and community af-
fairs (adeca) to promote and facilitate the expansion and
availability of high-speed broadband internet networks, serv-
ices, and technologies throughout the state, including, in par-
ticular, rural areas, underserved areas, and unserved areas; (3)
creates the alabama digital expansion Finance corporation as
a public non-profit corporation and authorizes the corpora-
tion to raise money for projects that will expand high-speed
broadband internet services by issuing bonds in an aggregate
principal amount not to exceed $250,000,000 in any fiscal
year; and (4) creates the connect alabama Fund within the
State treasury to be administered by the corporation to be
used for the implementation and administration of the
statewide connectivity plan. effective may 17, 2021

ciVil laW aNd
procedure
Elder abuse Protection Order and 
Enforcement act (act 2021-77, sB85)

senator rodger smitherman
this act (1) provides that a plaintiff possessing the capac-

ity to seek protection for himself or herself may represent
himself or herself or may hire legal counsel for representa-
tion for matters arising under the elder abuse protection
order and enforcement act; and (2) provides that the filer of
any court document is required to redact certain identifying
information pertaining to the plaintiff or any member of the
plaintiff’s family or household, including home address,
business address, home phone number, cellular number,
and business phone number. effective June 1, 2021

regional mental Health Programs (act
2021-437, sB289)

senator greg albritton
this act (1) provides that regional mental health programs

and facilities organized pursuant to law, and the directors
and employees thereof, when engaged in the discharge of
services or programs certified and contracted for by the ala-
bama department of mental health, are entitled to immu-
nity to the same extent and under the same circumstances
afforded to state employees under the state sovereign im-
munity statute; and (2) specifies that the limitation of liabil-
ity provided by the act does not extend to subcontractors
and independent contracts of the programs and facilities. ef-
fective august 1, 2021
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sponsors of decanting act fixes 
(act 2021-143)

senator greg albritton
Sen. albritton was elected to the al-

abama Senate in 2014 and again in
2018, having previously served in the
alabama house of representatives
from 2002-2006. Sen. albritton is an
attorney and graduated from Jones
School of law. he is a member of the
church of Jesus christ of latter-day Saints.

representative matt simpson
rep. Simpson was elected to the 

alabama house in 2018. he graduated
from the university of alabama and
cumberland School of law and was a
prosecutor with the baldwin and 
mobile county district attorney’s of-
fices. he served on the boards of
Fairhope/point clear rotary Youth cen-
ter, the Family center, and the baldwin county department
of human resources. he graduated from the Fbi citizens’
academy and leadership baldwin county. rep. Simpson
and his wife, marina, have two children, John Wallace and
elizabeth. he is an elder at coastal church in daphne.

sponsors of alabama 
Qualified distributions in
Trust act (act 2021-238)

senator Will Barfoot
Sen. barfoot was elected to the ala-

bama Senate in 2018. he graduated
from auburn university and Jones
School of law. he is a founding mem-
ber of barfoot & Schoettker llc.

memberships and activities include thorington road
baptist church, probate judge for montgomery county
(as needed), the montgomery county republican execu-
tive committee, the alabama republican executive com-
mittee, and the National republican party convention
delegate.

representative david faulkner
rep. Faulkner was elected to the 

alabama house in 2014. he is a mem-
ber of the insurance, Judiciary, rules,
Jefferson county legislation, and
Ways and means education legislative
committees.

sponsors of Elimination of Term 
“Orphans’ Business” in Probate Court
(act 2021-202)

senator Will Barfoot
Sen. barfoot was elected to the ala-

bama Senate in 2018. he graduated
from auburn university and Jones
School of law. he is a founding mem-
ber of barfoot & Schoettker llc.
memberships and activities include
thorington road baptist church, pro-
bate judge for montgomery county
(as needed), the montgomery county republican execu-
tive committee, the alabama repub-
lican executive committee, and the
National republican party conven-
tion delegate.

representative Tim Wadsworth
rep. Wadsworth was elected to the

alabama house of representatives in
2014. he was raised in Winston county

Albritton

Faulkner

Barfoot

Barfoot

Wadsworth

Simpson

leGiSlatiVe aWardS
these awards are presented during the alabama law institute’s

business meeting at the alabama State bar annual meeting.
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and graduated from the university of alabama with an 
undergraduate and a master’s degree in tax accounting. 
he began his career as a certified public accountant. rep.
Wadsworth later graduated from cumberland School of
law and has been practicing tax law and general law for
28 years, with offices in arley and Sulligent. he is a member
of the Nra and several civic organizations.

sponsors of alabama Business Entities
and non-Profit Entities Code revisions
(act 2021-299)

senator sam givhan
Sen. Givhan was elected to the ala-

bama Senate in 2018. he graduated
from auburn university in 1989 and
the university of alabama School of
law in 1994. he is a real estate attor-
ney. his memberships and activities
include Whitesburg baptist church,
the huntsville rotary club, and the
huntsville-madison county bar association.

representative Bill Poole
rep. poole was elected to the ala-

bama house in 2010. he graduated
from the university of alabama and
the university of alabama School of
law and is an attorney in tuscaloosa.
he served as chair of the tuscaloosa
county legislation committee and
the Ways and means education com-
mittee. he volunteers with outback
america and the boys and Girls club of West alabama.
rep. poole and his wife, Niccole, are the parents of Sally,
William, and Whittman, and members of the First united
methodist church in tuscaloosa.

sponsor of alabama model Procurement
Code (act 2021-296)

senator arthur Orr
Sen. orr was elected to the alabama

Senate in 2006. he graduated from
Wake Forest university and the univer-
sity of alabama School of law. he is an
executive vice president with cook’s
pest control, inc. and a member of First
bible church in decatur. he served as a
u.S. peace corps Volunteer (Nepal), a
new country developer (bangladesh),

and a staff attorney for habitat for humanity international.
Sen. orr helped start the community Free clinic of decatur-
morgan co. and is a graduate of leadership alabama.

sponsor of small and disadvantaged 
Entities data Collection act 
(act 2021-223)

senator Bobby singleton
Sen. Singleton is serving his fourth

term in the alabama Senate after
being elected in 2005 to fill the unex-
pired term of former Sen. charles
Steele. he also served one term in the
alabama house. Sen. Singleton grad-
uated from alabama State university
and miles law School and is a consult-
ant. he is a member of Greenleaf missionary baptist
church in Greensboro and omega psi phi Fraternity.

sponsors of alabama non-disparagement
Obligations act (act 2021-503)

senator rodger smitherman
Sen. Smitherman is serving his sixth

term in the alabama Senate. he grad-
uated from the university of monte-
vallo and with honors from miles law
School. Sen. Smitherman and his wife,
carole, have four children: rodger, ii;
tonya renee; mary elaine; and crystal
Nicole. he is a practicing attorney, a
democrat, an elder at more than conquerors Faith
church, and an advocate for education, youth programs,
and senior citizens. Sen. Smitherman served as president
pro tempore of the alabama Senate from February 2009
until November 2010.

representative Chris England
rep. england was elected to the 

alabama house in 2006. he gradu-
ated from howard university and the
university of alabama School of law.
rep. england is an associate city attor-
ney for the city of tuscaloosa. he is a
member of the police athletic league
board of directors, the pride board of
directors, and alpha phi alpha Fraternity, inc. represen-
tative england is married to Shea and they have three
children. they attend bailey tabernacle cme church in
tuscaloosa.                                                                                     s

Givhan

Orr

Singleton

Poole
Smitherman

England
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John malcolm patterson
after a lifetime of service to the State of alabama and just

four months shy of his 100th birthday, John m. patterson passed
away on June 4, 2021, surrounded by family. he was at tim-
bergut Farm, the place of his birth, in Goldville, alabama.

John patterson never forgot his roots in tallapoosa county.
he graduated from central high School in phenix city. With his
father’s permission, he joined the u.S. army at 17 years of age.
in World War ii, he rose to the rank of major, earning a bronze
Star for his meritorious service on General eisenhower’s com-
mand staff in military campaigns across North africa, Sicily, italy, Southern France,
and Germany.

after the war, he attended the university of alabama, majoring in political science.
he followed in his father’s footsteps and earned his law degree in 1949. he was then
recalled by the army for service in the Korean War, where he served in the Judge ad-
vocate General section.

returning to phenix city after completing his military service, he practiced with his fa-
ther until his father was assassinated as he left their law office. he reluctantly assumed
the law-and-order mantle of his fallen father and was elected at the age of 33 as the 36th

attorney General of alabama. his campaign platform focused on ending the illegal
gambling operations and corruption that had been pervasive throughout phenix city
and elsewhere in the state.

in 1958, he defeated George Wallace in the race for governor and became the
youngest person to hold that position. “the civil rights movement was so dominant
during patterson’s four years at the helm that history has almost overlooked the
many positive accomplishments of his administration.” Warren trest, Nobody but the
People: The Life and Times of Alabama’s Youngest Governor (2008), pp 14, 15. he devised
a rescue plan for the state’s schools, which were in disrepair and underfunded; he
called a special legislative session on education to raise teachers’ salaries and pass a

� John m. Patterson

� William H. rogers, sr.

� gene r. smitherman
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$100 million bond issue for schools, which would be almost
a billion dollars today; he worked fiercely to pass a $60 mil-
lion bond issue for highway construction and maintenance,
which would be around $600 million today; he obtained
desperately needed additional revenue for education,
human resources, and mental health by increasing the state
sales tax on liquor and cigarettes and closing several sales
tax loopholes; and he marshalled support for the passage of
a much needed small-loan law that effectively curtailed the
activities of loan sharks. according to trest, “even detractors
admired his drive and leadership, conceding that he had
given alabama four years of progressive leadership.” clearly,
John malcolm patterson demonstrated his unwavering love
for his state by daily working to improve it.

after serving with distinction and dedication for eight
years, Governor patterson returned home to practice law
and teach american government at troy State university. in
1984, his former political opponent, Governor George Wal-
lace, appointed him to the alabama court of criminal ap-
peals. during his term, the court had one of the highest
caseloads per judge, but was also one of the most current in
issuing opinions.

Governor patterson always said that one of his greatest re-
wards of his judicial career was training and mentoring his
law clerks and then watching them succeed. Following his
retirement due to the mandatory retirement age, Judge pat-
terson returned to the alabama court of criminal appeals as
a specially appointed judge until 2003. he said that his fa-
vorite job in government was serving on this intermediate
appellate court.

in 2004, as his last act of public service, after the entire 
alabama Supreme court recused itself, he served as the 
Special chief Justice of the alabama Supreme court to pre-
side over an appeal of the removal by the alabama court of
Judiciary of a former chief justice of the alabama Supreme
court.

While he served the state admirably as attorney general
and governor, many believe his true calling was in a judicial
robe; unquestionably an extraordinary legal scholar, Judge
patterson lent wisdom, fairness, common sense, and refined
judicial temperament to the courts of alabama. those who
worked with him at the heflin-torbert Judicial building knew
him as a rare person who was dedicated completely to jus-
tice and personally incapable of holding a grudge. after final
retirement from public service, he returned to Goldville,
where he and tina were surrounded by his pines, his cows
(named by tina and him), his goat named rebecca (who

could open the screen door and let herself in), and his stray
dog (named after tip o’Neal).

Governor patterson’s countless stories always demon-
strated that he was a treasure trove of alabama and ameri-
can history. Few alabamians have prominently participated
in government from such varied and influential vantage
points, and his contributions to our state and country re-
main meaningful, continuing, and significant. after a lifetime
spent in the service of our great state and country, the ala-
bama State bar has lost one of its finest lawyers and judges,
and the state has lost one of its finest public servants.

Governor patterson wanted his life to end where he was
born. he firmly believed that one must not forget one’s roots.
he remained faithful to that axiom until his dying day. Gover-
nor patterson was survived by his beloved wife of 46 years,
Florentina “tina” patterson; two children, albert love patter-
son, iii, and barbara louise “babel” patterson Scholl; and a
number of grandchildren, brothers, nieces, and nephews.

–Justice Sue Bell Cobb (ret.), with special thanks to John’s son,
Albert Patterson; his grandson-in-law, Caleb Hindman; and his
former senior staff attorney, Jenny Garrett

William howell
rogers, Sr.

i write this obituary as a tribute to
William h. “Skip” rogers, my mentor,
colleague, and friend. it has taken me
quite a while to put my thoughts and
feelings about mr. rogers into words
because of the impact that he has had
on my life.

i began my legal career as a clerk in
mr. rogers’s law office after my first
year of law school. i worked for him on and off until after i
passed the bar. after that, i started my law practice in an of-
fice located across the street from his. mr. rogers was always
willing to give me advice on my law practice, the practice of
law in general, money, my personal life, or any other impor-
tant thing to me at the time. he became my life-long friend!

mr. rogers could be a tough taskmaster and demanded
perfection. he was, however, extremely fair and understand-
ing. he made me the lawyer i am today! i remember daily
how he reminded me that you should “never assume” in law.
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he was usually right in the advice he gave me. mr. rogers
was also the ultimate professional. he was a hard worker
and extremely dedicated to his clients. as a lawyer he was
very successful and the most interesting of persons. having
conversations with mr. rogers was always intriguing be-
cause he was so knowledgeable in so many different things.

by way of a history of mr. rogers’s life, he was born on
march 23, 1931 in tennessee, but lived in Jefferson county,
alabama during most of his youth. he passed away on
march 24, 2020 at the age of 89, a resident of moulton. mr.
rogers was admitted to the alabama State bar as an attor-
ney on January 1, 1962 and remained a licensed attorney
until the time of his passing. he served in the united States
air Force during the Korean War. after his service to our
country, mr. rogers earned a degree in commerce and busi-
ness administration from the university of alabama. he later
received his law degree from the university of alabama.

in the early 1960s, mr. rogers moved to moulton and
began his law career. he proudly represented the city of
moulton for more than 50 years. mr. rogers also represented
champion paper company for 15 years. and, he served in
various capacities as a city attorney or prosecutor in other
municipalities in our county during his law career. mr.
rogers loved to represent workers hurt on the job or drivers
injured by other people. he stood up for those injured or
hurt against big corporations or insurance companies. he
was most proud of that.

mr. rogers dearly loved his daughter and son, grandchil-
dren, and friends, and was a member of his local church. he
loved spending time with his family and friends.

i believe everyone who knew mr. rogers regarded him in
high esteem as an attorney. he was definitely an asset to the
city of moulton and lawrence county, alabama as a whole.
he is missed by all who knew him.

–Mark A. Dutton, Moulton

Gene ramsey
Smitherman

Gene Smitherman was born december 7, 1947, and on
January 22, 2020, relocated to his place beside God in
heaven.

Gene was a renaissance man. after graduating from in-
dian Springs high School near birmingham, he moved on
over to Vanderbilt university. he served as the manager of
the Vanderbilt basketball team under coach roy Skinner.
that team welcomed the first african-american basketball
player in the Southeastern conference, perry Wallace. that
experience gave Gene great insight into those times of 
integration.

Gene moved from Vanderbilt to seminary, and then on to
law school at the university of alabama. that is where i first
met Gene Smitherman, my best friend for the next 45 years.

after graduation, Gene worked in the General counsel’s
office of the university of alabama birmingham, and pro-
vided legal counsel as uab began its first Ncaa basketball
team with the hiring of coach Gene bartow and when they
built the uab arena and many buildings of the growing
medical center. he then moved on to chambliss bahner in
chattanooga, where he worked until the time he ceased to
practice law and, along with his wife, Suzanne, became an
episcopal priest, upon graduating from the university of the
South, also known as Sewanee.

those things are just details, and do not begin to measure
the man. Gene had the unique ability to communicate with
his fellow man. it didn’t matter whether the situation called
for a sharp word to get the listener’s attention, or a kind
word to reach out to a broken heart, he was blessed to have
an innate ability to do both. after Gene retired from his sec-
ond career as an episcopal priest, he kept himself busy writ-
ing, dabbling in filmmaking, and appearing as an extra in
First Man when it was filmed in atlanta. he was oft quoted in
Strong Inside, a book about perry Wallace written by andrew
maraniss.

Gene had a unique ability to see and understand circum-
stances and people’s reactions to those circumstances, in-
cluding the ability to examine his own reactions, and
re-examine them in a different light if needed. however,
none of that was the true measure of Gene. the true meas-
ure of Gene Smitherman was his family, children matthew,
caroline, and eleanor, together with his faithful partner in
life and wife, Suzanne. it isn’t possible for me to express the
uniqueness of this family in this day and time. they shared
love, humor, dedication and ultimately bravery. in the end,
battling through a short combat with alS, far shorter than
anybody expected, Gene never lost his sense of humor. the
last time i talked with him, discussing how rapidly the dis-

m e m o r i a l S

(Continued from page 377)
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ease had moved in comparison to the norm, Gene re-
marked, “Well, i guess that i’m the usain bolt of alS.” We
laughed while our hearts broke. rarely a day goes by that
some wisdom that he passed on, or that i picked up by ob-
serving Gene, through the relationship that i had with him
over those 45 years, doesn’t come to my mind, including a
bit of wisdom which has helped me deal with facing the
death of people that i deeply care for over the last 20 years.

in presiding over the funeral of my grandson, who was born
premature and did not survive, Gene stated, “connor has ful-
filled the purpose for which God sent him to this earth.”

Gene Smitherman most certainly fulfilled his purpose.
and while his years were too short, to quote abraham lin-
coln, Gene was the epitome of the fact that “it is not the
years in the life, but the life in the years that matter.”

–W.N. Watson, Fort Payne                                                                s

Bradford, robert William, Jr.
montgomery

admitted: September 26, 1975
died: march 19, 2021

Carreker, Tillman, Jr.
birmingham

admitted: april 24, 1992
died: march 31, 2021

Cox, Hon. Emmett ripley
daphne

admitted: January 1, 1959
died: march 2, 2021

davenport, ronald gregg
alex city

admitted: September 26, 1975
died: may 23, 2021

denniston, robert Pendas
birmingham

admitted: June 3, 1941
died: may 25, 2021

dixon, Brenda ann
tuscaloosa

admitted: September 27, 1983
died: march 29, 2021

gomes, Patrick fitzgerald
covington, Ga

admitted: September 26, 1997
died: april 17, 2021

Hamilton, Eugenia Lee Walker
helena

admitted: September 25, 2009
died: april 27, 2021

irons, William Lee
birmingham

admitted: September 7, 1966
died: June 1, 2021

Langner, James scott
oneonta

admitted: September 24, 1982
died: april 14, 2021

Liveoak, Thomas Blake
birmingham

admitted: September 27, 2002
died: may 22, 2021

Orso, stephen Keith
mobile

admitted: September 25, 1981
died: June 10, 2021

Pearson, Jack Howell
birmingham

admitted: april 7, 1960
died: march 26, 2021

Potthoff, Courtney reilly
eufaula

admitted: September 24, 1993
died: may 7, 2021

smelser, Thomas Edward, sr.
mobile

admitted: april 26, 1996
died: march 14, 2021

smith, William Clay
roswell, Ga

admitted: September 25, 1981
died: april 11, 2021

Tedder, michael Keith
atlanta, Ga

admitted: april 30, 1990
died: october 17, 2000

Tingle, James manley
birmingham

admitted: September 3, 1959
died: June 1, 2021

Turner, Edward Powell, Jr.
chatom

admitted: January 1, 1955
died: april 21, 2021

Whiddon, durell
headland

admitted: June 20, 1951
died: april 25, 2021
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QUEsTiOn:
can an alabama lawyer, in connection

with a settlement of a civil or criminal
matter, propose or participate in an
agreement to withdraw or dismiss a bar
complaint?

ansWEr:
it is ethically impermissible for a

lawyer, in connection with the settle-
ment of a civil or criminal matter, to pro-
pose or participate in an agreement to
withdraw a bar complaint.

disCUssiOn:
it is not uncommon for the office of

General counsel (“oGc”) to receive bar
complaints against lawyers who are en-
gaged in a pending and related civil or
criminal matter. those bar complaints
are often filed by opposing clients or
counsel. occasionally, when it comes
time to resolve the case, there is an at-
tempt to insert a provision into a settle-
ment agreement requiring withdrawal
of the bar complaint. it is the opinion of
the oGc that a lawyer cannot request

o p i N i o N S  o F  t h e  G e N e r a l  c o u N S e l

Roman A. Shaul
roman.shaul@alabar.org

there is No Negotiating the
Withdrawal of a bar complaint



that a meritorious bar complaint be withdrawn or allow her
client to agree to withdraw said bar complaint.

as an initial matter, the oGc does not have a formal
process whereby an individual may withdraw a bar com-
plaint that has already been filed. rule 13 of the alabama
rules of disciplinary procedure makes clear that the oGc
can proceed with a disciplinary matter even if the original
complainant decides not to cooperate. Specifically, the rule
states that, “disciplinary proceedings shall not necessarily be
abated because of unwillingness or neglect of the com-
plainant to sign a complaint or to cooperate in the investiga-
tion or prosecution of a charge, settlement or compromise
between the complainant and the respondent, or because of
restitution by the respondent.” in other words, agreements
between the parties in the civil or criminal action are not
binding on the oGc.

lawyers are ethically required to report violations of the
alabama rules of professional conduct.1 rule 8.3(a), ala. r.
prof. c., requires “[a] lawyer possessing unprivileged knowl-
edge of a violation of rule 8.4 shall report such knowledge
to a tribunal or other authority empowered to investigate or
act upon such violation.” 8.4(a), ala. r. prof. c., states: “[i]t is
professional misconduct for a lawyer to: … violate or at-
tempt to violate the rules of professional conduct, know-
ingly assist or induce another to do so, or do so through the
acts of another.” thus, rule 8.3(a) compels a lawyer to report
unprivileged knowledge of a lawyer’s violation of any profes-
sional conduct rule, a lawyer’s attempt to violate a profes-
sional conduct rule, or a lawyer’s assistance or inducement
of a violation of the professional conduct rules. a lawyer’s
failure to report a violation of the alabama rules of profes-
sional conduct, when reporting is required by rule 8.3,
“would itself be a professional offense.” comment, rule 8.3,
ala. r. prof. c. therefore, a lawyer’s participation or solicita-
tion of an agreement to withdraw a meritorious bar com-
plaint would be deemed as an attempt to circumvent a rule
8.3(a) reporting obligation, and thus equate to an ethics rule
violation itself.

Where a proposed bar complaint has yet to been filed, a
lawyer should not negotiate the filing of a grievance as part

of the settlement of a civil or criminal case. it is professional
misconduct for a lawyer to participate in a resolution that in
any way attempts to supersede the lawyer’s mandatory duty
to report pursuant to rule 8.3. the oGc has adopted the 
rationale for this conclusion that is stated in aba Formal
opinion 94-383:

in those instances in which a lawyer is required to re-
port the professional misconduct of another, the
lawyer’s failure to report would itself violate rule 8.4(a).
Similarly, an agreement not to file a complaint would
violate rule 8.4(a) where the filing of a complaint
would otherwise be required by rule 8.3(a). Because
an agreement not to file a complaint if a satisfac-
tory settlement is made is the logical corollary of a
threat to file a complaint in the absence of such a
settlement, we conclude that a threat to file disci-
plinary charges is unethical in any circumstance
where a lawyer would be required to file such
charges by rule 8.3(a).

(emphasis added). consistent with this interpretation, the 
alabama Supreme court has previously affirmed, without
opinion, the discipline of a lawyer for such an offer and sus-
tained the conduct as “prejudicial to the administration of
justice” in violation of rule 8.4(d), ala. r. prof. c.2

if you have questions related to this article or any other
matter, please contact us at ethics@alabar.org.                         s

Endnotes
1. Importantly, Rule 8.3(a) does not require a lawyer to report information which is con-

fidential pursuant to Rule 1.6, Ala. R. Prof. C. See Rule 8.3(e), Ala. R. Prof. C. (“This rule
does not require disclosure of information otherwise protected by Rule 1.6.”) However,
“a lawyer should encourage a client to consent to disclosure where prosecution would
not substantially prejudice the client’s interests.” Comment, Rule 8.3, Ala. R. Prof. C. A
lawyer representing another lawyer in a malpractice or bar disciplinary matter does
not have an obligation to report the misconduct of a client whose conduct is in ques-
tion. See Comment, Rule 8.3, Ala. R. Prof. C. (“The duty to report professional miscon-
duct does not apply to a lawyer retained to represent a lawyer whose professional
conduct is in question. Such a situation is governed by the Rules applicable to the
client-lawyer relationship.”)

2. Blevins v. Alabama State Bar, 877 So. 2d 646 (Ala. 2002).
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rECEnT CiViL dECisiOns

From the alabama Supreme
court
alabama Constitutional Law (section 45)
Clay County Animal Shelter, inc. v. Clay County Commission, no. 1190947 (ala.
may 28, 2021)

plurality opinion; 2018 act amending a prior local act, modifying a local tobacco
tax and altering the distributions of revenues derived from the tax, did not violate the
“single subject” requirement of Section 45 of the alabama constitution.

Estates
Brooks v. Svenby, no. 1190405 (ala. may 28, 2021)

(1) circuit court lacked jurisdiction to appoint S administrator or executor, because
under ala. code § 12-22-21(2), appeal from the probate court’s appointment of ad-
ministrator had to have been taken within seven days of the order, and once adminis-
trator is appointed, only § 43-2-290 provides the grounds for removal of
administrator; (2) final settlement failed to follow ala. code § 43-2-502, requiring ad-
ministrator to file documents in support.

arbitration
Performance Builders, llC v. lopas, no. 1190977 (ala. may 28, 2021)

home inspection agreement entered into online contained valid and enforceable
arbitration agreement. issue of unconscionability was an issue of arbitrability for the
arbitrator, because the clause designated aaa administration and because aaa rules
allow arbitrators to determine their own jurisdiction.

statute of Limitations; Opioids
Ex parte Abbott labs., no. 1191001 (ala. may 28, 2021)

Face of public nuisance (opioid-related) claims against multiple parties did not
state claim against petitioner, because the complaint did not allege any conduct
specifically undertaken by abbott after 2006, and therefore the statute of limitations
barred any claims against abbott.

Tax sale redemptions
hamilton v. guardian tax Al llC, no. 1200048 (ala. may 28, 2021)

under ala. code § 40-10-83, original owner or successor in possession of the prop-
erty may redeem the property sold at tax sale without limit of time, contrary to the
general three-year limitation.

t h e  a p p e l l a t e  c o r N e r

Wilson F. Green
Wilson F. Green is a partner with Fleenor
& Green LLP and practices in Tuscaloosa
and Birmingham. He is a summa cum
laude graduate of the University of Ala-
bama School of Law and a former law
clerk to the Hon. Robert B. Propst, United
States District Court for the Northern 
District of Alabama. From 2000-09, Green
served as adjunct professor at his alma
mater, where he taught courses in class
actions and complex litigation. He repre-
sents consumers and businesses in con-
sumer and commercial litigation.

Marc A. Starrett
Marc A. Starrett is an assistant attorney
general for the State of Alabama and repre-
sents the state in criminal appeals and
habeas corpus in all state and federal
courts. He is a graduate of the University of
Alabama School of Law. Starrett served as
staff attorney to Justice Kenneth Ingram and
Justice Mark Kennedy on the Alabama
Supreme Court, and was engaged in civil
and criminal practice in Montgomery before
appointment to the Office of the Attorney
General. Among other cases for the office,
Starrett successfully prosecuted Bobby
Frank Cherry on appeal from his murder
convictions for the 1963 bombing of Birm-
ingham’s Sixteenth Street Baptist Church.
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fictitious Party Practice;
Workers’ Comp Exclusivity;
safety devices
Means v. glover, no. 1190660 (ala.
June 4, 2021)

(1) plaintiff failed to exercise due dili-
gence in substituting co-employees
for fictitious parties after running of
statute of limitations, because at the
time of filing plaintiff had oSha report
and employer’s response thereto in
which co-employees were identified;
(2) plaintiff failed to exercise reason-
able diligence as to belated substitu-
tion of a consulting metallurgist,
because same oSha-related materials
identified the role of the consulting
metallurgist but did not name that
person, but plaintiff did not undertake
efforts to discover that person’s iden-
tity; (3) ala. code § 25-5-11(c)(2) does
not provide an injured employee with
a cause of action against a co-em-
ployee for failure to install an available
safety device, the statute requires re-
moval of a safety device.

Um; Policy Construction
Jay v. uSAA, no. 1190941 (ala. June
18, 2021)

passenger in uninsured motorist’s
car sought recovery for injuries under
policy issued to his father-in-law and
under which passenger’s wife was
listed as “operator.” held: policy unam-
biguously extended coverage to family
members of the “named insured,” but
not of “operators,” and thus passenger
was not entitled to um benefits under
the policy.

Trusts
Skelton v. Skelton, no. 1190700 (ala.
June 18, 2021)

plurality opinion; probate court did
not err in terminating trust after deter-
mining, under ala. code § 19-3b-
414(b), that the value of trust property
was insufficient to justify the cost of
administration.

Latent ambiguity; Contracts
Burdette v. Auburn-opelika 
investments, llC, no. 1190767 (ala.
June 18, 2021)

plurality opinion; latent ambiguity
existed in parties’ agreements, allow-
ing the trial court properly to consider
extrinsic evidence on a claim of accord
and satisfaction.

finality of Judgments
Cathedral of faith Baptist Church,
inc. v. Moulton, no. 1200062 (ala.
June 25, 2021)

trial court lacked authority to raise
the statute of limitations as a defense
and enter summary judgment
thereon.
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t h e  a p p e l l a t e  c o r N e r

negligence; Effect of regulations on duty;
Contributory negligence
lands v. ward, no. 1191074 (ala. June 25, 2021)

(1) “in a negligence action, it is possible for a legal duty im-
posed by statute or regulation to inform the common-law
standard of reasonable care or to supplant it entirely.” the
decision of whether a violation occurred, whether such vio-
lation was negligence, and whether such negligence was
the proximate cause of injury will be left to the jury. (2) log-
ging truck owner was subject to FmcSa regs under the
multi-factor test for determining same, and thus a legal duty
could be based on them. (3) Foreseeability does not require
that the particular consequence should have been antici-
pated, but rather that some general harm or consequence
should have been anticipated. (4) the record did not contain
evidence that plaintiff consciously appreciated the risk asso-
ciated with hot-wiring method, especially since the em-
ployer showed him the method and instructed its use.

indemnity
nucor Steel tuscaloosa, inc. v. Zurich American ins. Co.,
no. 1190545 (ala. June 25, 2021)

plurality opinion, because Nucor controlled every aspect
of injured party’s work, and onin (Nucor’s contract counter-
party) had no supervisory employees on site at Nucor, con-
tractual indemnity provision requiring Nucor to be
indemnified from any loss “caused in whole or in part by any
act or omission of onin” “because that provision violates
public policy.” the entire court agreed that failure to perform
a contractual duty is not negligence or wantonness.

Veil Piercing; summary Judgment Procedure
Shorter Bros. inc. v. Vectus 3, inc., no. 1190876 (ala. June
25, 2021)

(1) trial court did not abuse its discretion in denying a rule
56(f ) motion when defendants did not serve discovery until
a month after the SJ hearing, nor was there any abuse of dis-
cretion in refusing to consider an untimely affidavit. (2) trial
court did not err in piercing corporate veil of Sb based on
alter ego, where there was evidence of undercapitalization
and where defendants did not even produce copies of cor-
porate documents to support separate existence.

foreclosures
Pentagon fed. Credit union v. McMahan, no. 1191075
(ala. June 25, 2021)

pFcu (second mortgage holder) purchased m’s house at
foreclosure sale and sold it less than one year later. First mort-
gage was with Wells Fargo for $91k; second with pFcu was
$47k. home sold for $157k. the dispute is over division of sale
proceeds. mcmahan claimed entitlement to the $91k used to
pay off Wells’s first position; pFcu claimed that m could not re-
cover that due to unjust enrichment. the trial court held for
m. the supreme court reversed, holding that the doctrine of
unjust enrichment prevented m. from recovering.

amLa
Peterson v. triad of Alabama, llC, no. 1190982 (ala. June
30, 2021)

plurality panel opinion. plaintiff failed to offer expert testi-
mony from a similarly situated health care provider; record
did not contain substantial evidence linking the dVt to the
picc line, and documentary evidence purportedly establish-
ing that fact (though not sufficient) was not shown to be au-
thored by a similarly situated health care provider.

rule 59.1 and rule 60
Ex parte Caterpillar fin. Services Corp., no. 1200332 (ala.
June 30, 2021)

trial court lacked jurisdiction to set aside default judg-
ment on motion pending more than 90 days, per rule 59.1
use of rule 60 in this context was impermissible; rule 60
cannot substitute for appeal or be used for reconsideration
of rule 59.1 operations.

amLa
fletcher v. health Care Authority of City of huntsville, no.
1190706 (ala. June 30, 2021)

Standard of care for restraining a surgical patient who may
be placed in the deep trendelenburg position during sur-
gery is not a matter of common knowledge or one in which
a lack of skill or care would be apparent.

Timeliness of appeals; garnishments
Rainwater family trust v. Rainwater, no. 1190951 (ala.
June 30, 2021)

order directing parties to comply with terms of settlement
agreement was interlocutory and injunctive under the facts,
triggering arap rule 4(a)(1)(a)’s 14-day time limit.

Partition of Heirs Property
Stephens v. Claridy, no. 1200006 (ala. June 30, 2021)

(Continued from page 383)
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alabama uniform partition of heirs property act, ala. code
§ 35-6a-1, presumes that a partition in kind can be ordered
unless that would result in great prejudice to the cotenants
(§ 35-6a-8(a)). if it cannot be partitioned in kind, a partition
by sale is ordered. in making the determination of prejudice,
the court considers the seven factors set out in § 35-6a-9(a).

stay of Civil Proceedings
Ex parte Doe, no. 1191073 (ala. July 9, 2021)

premises liability defendants were not entitled to assert
perpetrator’s Fifth amendment privilege as a basis for a stay
of the civil case. the balancing test under Ex parte Ebbers, 871
So. 2d 776, 789 (ala. 2003), was inapplicable because movants
could not invoke the privilege for the perpetrator party.

From the court of
civil appeals
necessary Parties
Randolph County Comm’n. v. landrum, no. 2190961 (ala.
Civ. app. June 18, 2021)

before granting judgment dedicating a public road, trial
court must comply with rule 19 to join all persons who own
an interest on which the road was located to the action,
whether heirs or successors to the owners.

real Property
Smith v. Dunn, no. 2200106 (ala. Civ. app. June 25, 2021)

trial court erred by dismissing claim for mesne profits dur-
ing time of wrongful possession of property, after occupiers
belatedly redeemed the property.

From the united
States Supreme
court
Costs
City of San Antonio v. hotels.com l.P., no. 20-334 (U.s.
may 27, 2021)

rule 39 does not permit a district court to alter a court of
appeals’ allocation of the costs listed in subdivision (e) of
that rule.

immigration
garland v. Ming-Dai, no. 19-1155 (U.s. June 1, 2021)

Ninth circuit’s rule that a reviewing court must treat a
noncitizen’s testimony as credible and true absent an explicit

adverse credibility determination cannot be reconciled with
the iNa’s terms.

immigration
Sanchez v. Mayorkas, no. 20-315 (U.s. June 7, 2021)

tpS recipient who entered the united States unlawfully is
not eligible under §1255 for lpr status merely by dint of his
tpS.

first amendment; free Exercise
fulton v. City of Philadelphia, no. 19-123 (U.s. June 17,
2021)

city refused to contract with catholic Social Services to
provide foster care because cSS refused to certify same-sex
couples for foster placement. cSS and affiliated foster par-
ents sued to enjoin the city’s referral freeze, which the lower
courts denied. the Supreme court reversed, holding that the
city’s refusal to contract with cSS violates the Free exercise
clause.

alien Tort statute
nestle uSA, inc. v. Doe, no. 19-416 (U.s. June 17, 2021)

plurality opinion. Under Sosa v. Alvarez-Machain, 542 u.S.
692, 724 (2004), causes of action cognizable under the alien
tort Statute generally consist of violations of three historical
torts: violation of safe conducts, infringement of the rights
of ambassadors, and piracy. expansion beyond those might
be strictly a legislative task. corporations are not immune
from suit under the atS.

standing; aCa
California v. texas, no. 19-840 (U.s. June 17, 2021)

States and two individual plaintiffs lacked article iii stand-
ing to assert claim that aca was unconstitutional because of
congress’s reduction of the penalty for violations of the indi-
vidual mandate to $0 in 2017.

standing; fCra
transunion llC v. Ramirez, no. 20-297 (U.s. June 25, 2021)

even though congress may deem a statutory violation suffi-
ciently injurious to trigger a right to recovery of statutory
damages, a litigant must still establish a sufficiently concrete
injury in fact for purposes of article iii in order to sue in federal
court. only the 1,800 class members in this case whose infor-
mation had actually been conveyed to a third party had a suf-
ficiently concrete injury for article iii purposes; mere internal
holding of incorrect information by tu was insufficient, even if
reasonable procedures (under Fcra) were not followed to
correct the misinformation, to trigger an injury in fact.

separation of Powers
Collins v. yellen, no. 19-422 (U.s. June 23, 2021)

the court invalidated (on separation of powers grounds) the
provision in the housing and economic recovery act of 2008



t
h

e
 A

l
a

b
a

m
a

 L
a

w
y

e
r

386 September 2021

t h e  a p p e l l a t e  c o r N e r

(recovery act), which created the Federal housing Finance
agency (FhFa) to regulate FNma and Freddie mac subject to a
single director, removable by the president only “for cause.” §§
4512(a), (b)(2). the constitution prohibits even “modest restric-
tions” on the president’s power to remove the head of an
agency with a single top officer.

first amendment; Public schools
Mahanoy Area School Dist. v. B.l., no. 20-255 (U.s. June
23, 2021)

While public schools may have a special interest in regulat-
ing some off-campus student speech, special interests of-
fered by the school were not sufficient to overcome student’s
interest in free expression. three features of off-campus
speech distinguish schools’ efforts to regulate off-campus
speech. First, a school will rarely stand in loco parentis when a
student speaks off campus. Second, from the student
speaker’s perspective, regulations of off-campus speech,
when coupled with regulations of on-campus speech, in-
clude all the speech a student utters during the full 24-hour
day, meaning courts must be more skeptical of a school’s ef-
forts to regulate off-campus speech. third, the school itself
has an interest in protecting a student’s unpopular expres-
sion. in this case, student’s posts appeared outside of school
hours from a location outside the school. Student did not
identify the school in her posts or target any member of the
school community with vulgar or abusive language. Student
also transmitted speech through personal cellphone, to an
audience consisting of her Snapchat friends.

Takings; Labor
Cedar Point nursery v. hassid, no. 20-107 (U.s. June 23,
2021)

california’s regulation mandating that agricultural em-
ployers allow union organizers onto their property for up to
three hours per day, 120 days per year, works a physical per
se taking, even though it does not allow for access 365 days
per year.

securities; fraud on the market
goldman Sachs group v. Arkansas teachers Retirement
System, no. 20-222 (U.s. June 21, 2021)

plaintiffs sought to certify a class of Goldman shareholders
by invoking the presumption of reliance under Basic Inc. v.
Levinson, 485 u.S. 224 (1988). Goldman attempted to rebut
the Basic presumption through evidence that its alleged
misrepresentations had no impact on its stock price. after

determining Goldman had failed to carry its burden of prov-
ing a lack of price impact, the district court certified the
class, and the Second circuit affirmed. held: (1) the generic
nature of a misrepresentation often is important evidence of
price impact that courts should consider at class certifica-
tion, and the Second circuit may not have properly consid-
ered that factor, requiring remand; (2) defendants bear the
burden of persuasion to prove a lack of price impact by a
preponderance of the evidence, but that the burden of per-
suasion should rarely be outcome determinative.

antitrust
nCAA v. Alston, no. 20-512 (U.s. June 21, 2021)

district court properly employed the “rule of reason”
analysis to assess the anti-competitive effects of Ncaa’s
compensation restrictions for college athletes, to the extent
those restrictions apply to education-related benefits. the
court specifically rejected the Ncaa’s argument that its
member schools are not “commercial enterprises.” Justice
Gorsuch wrote for a unanimous court. in a special concur-
rence, Justice Kavanaugh wrote “to underscore that the
Ncaa’s remaining compensation rules also raise serious
questions under the antitrust laws.”

Patents
u.S. v. Arthrex, inc., no. 19-1434 (U.s. June 21, 2021)

unreviewable authority of administrative patent Judges
to issue decisions on behalf of the executive branch is in-
compatible with their appointment by the Secretary of com-
merce to an inferior office.

Voting rights act
Brnovich v. DnC, no. 19-1257 (U.s. July 1, 2021)

arizona’s out-of-precinct policy (requiring ballots cast in
the wrong place to be discarded, so that statewide votes
such as for senator or governor also aren’t counted) and its
ban on ballot harvesting (collection of ballots by third par-
ties) do not violate Section 2 of the Voting rights act, and
the ban on ballot harvesting was not enacted with a racially
discriminatory purpose. the court outlined five guideposts
for Section 2 claims: (1) the extent of the burden a voting
rule imposes; (2) the extent of departure in the challenged
practice from what standard practice was in 1982, when Sec-
tion 2 was amended; (3) the extent of disparities in a rule’s
effect on members of different racial or ethnic groups; (4)
opportunities to vote that a state provides as a whole; and
(5) the strength of the state’s interest.

(Continued from page 385)
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first amendment; Elections
Americans for Prosperity foundation v. Bonta, no. 19-251
(U.s. July 1, 2021)

california donor disclosure requirement is facially invalid
as it burdens donors’ First amendment rights and is not nar-
rowly tailored to an important government interest. part ii-b-
1, which did not garner a majority, deals with the standard of
review–roberts wrote for the plurality that “compelled dis-
closure requirements are reviewed under exacting scrutiny.”

Excessive force
lombardo v. City of St. louis, no. 20-391 (U.s. June 28,
2021)

per curiam opinion; the court vacated the eighth circuit’s
finding of no Fourth amendment violation in an excessive
force case in which a 160-pound previously-resisting ar-
restee (arrested for trespassing in a condemned building
and failure to appear on a traffic ticket) was, after being
handcuffed and leg-shackled, maintained in a prone posi-
tion for 15 minutes-plus with applied pressure, after which
he died. the eighth circuit cited multi-factor test for exces-
siveness, but then appeared to decide the case improperly,
solely on the basis of whether the prone restraint was per se
unconstitutional.

Takings
Pakdel v. City & County of San francisco, no. 20-1212 (U.s.
June 28, 2021)

per curiam opinion: When a plaintiff alleges a regulatory
taking in violation of the Fifth amendment, a federal court
should not consider the claim before the government has
reached a “final” decision. this does not require exhaustion
of all state remedies, however.

Eminent domain; Eleventh amendment
PennEast Pipeline Co., llC v. new Jersey, no. 19-1039 (U.s.
June 29, 2021)

For as long as the eminent domain power has been exer-
cised by the united States, it has also been delegated to pri-
vate parties. the states implicitly consented to private
condemnation suits when they ratified the constitution.

immigration
Johnson v. guzman Chavez, no. 19-897 (U.s. June 29, 2021)

plurality decision. aliens removed from the u.S. who later
reentered without authorization are not entitled to a bond
hearing while they pursue removal.

Patents
Minerva Surgical, inc. v. hologic, inc., no. 20-440 (U.s.
June 29, 2021)

assignor estoppel, under which the assignor of a patent is
estopped from contesting the patent’s validity, is well
grounded in centuries-old fairness principles, but assignor

estoppel applies only when the assignor’s claim of invalidity
contradicts explicit or implicit representations the assignor
made in assigning the patent.

From the eleventh
circuit court of 
appeals
rule 41
Absolute Activist Value Master fund ltd. v. Devine, no. 20-
10237 (11th Cir. may 28, 2021)

Voluntary dismissal of their claims under rule 41(a)(1)(a)(i)
strips the district court of jurisdiction to take any further 
action.

ada
todd v. fayette County School Dist., no. 19-13821 (11th Cir.
may 27, 2021)

district court properly granted summary judgment to dis-
trict on ada and related claims by former schoolteacher suf-
fering from major depressive order; undisputed material
evidence was that her threats against herself and others,
which were non-discriminatory reasons for the adverse ac-
tion, were the reasons for her termination.

ada; standing
Kennedy v. floridian hotel, inc., no. 20-10648 (11th Cir.
may 27, 2021)

the “immediacy” needed to show standing for injunctive
relief in an ada title iii context focuses on the plaintiff’s con-
crete plans to visit the place in the future, which must be
specific in time and not too far off. the court considers four
factors: (a) the proximity of the defendant’s business to the
plaintiff’s residence, (b) the plaintiff’s past patronage of the
defendant’s business, (c) the definiteness of the plaintiff’s
plan to return, and (d) the frequency of the plaintiff’s travel
near the defendant’s business.

riCO; Personal Jurisdiction; forum selec-
tion Clauses
Don’t look Media, llC v. fly Victor, ltd., no. 20-10779
(11th Cir. June 4, 2021)

(1) rico provision allowing for service of process in any
united States judicial district did not provide personal juris-
diction because dlm did not serve any party within the
united States, instead only attempting service at a london
office building; (2) forum selection clauses are enforceable,
plainly apply to dlm’s claims, and require dismissal in favor
of an english forum.
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Class actions; settlements; incentive
awards
in re Equifax inc. Customer Data Security Breach litigation,
no. 20-10249 (11th Cir. June 3, 2021)

the court affirmed the district court’s approval of a class
settlement in the equifax data breach litigation involving
147 million class members, holding: (1) plaintiffs had article
iii standing based on “material” and “substantial” risk of iden-
tity theft; (2) district court did not abuse its discretion in
managing the settlement approval process by requiring that
each objection include objector and attorney information;
(3) use of “ghostwritten order” by counsel was not an abuse
of discretion; (4) although some class members had state
law statutory damages claims while others did not, that dif-
ference was not a “fundamental” conflict; (5) fee award of
20+ percent of the common fund (in this case, a megafund)
was not an abuse of discretion. the court reversed the in-
centive awards paid to named plaintiffs under Johnson v.
NPAS Sols., LLC, 975 F. 3d 1244, 1260 (11th cir. 2020). 

social security
Simon v. Commissioner, no. 19-14682 (11th Cir. June 9, 2021)

alJ improperly gave little or no weight to three pieces of ev-
idence in the record indicating that Simon’s mental illness pre-
vents him from maintaining a job: (1) the opinions of Simon’s
treating psychiatrist, (2) the opinions of a consulting psycholo-
gist who examined Simon at the request of the SSa, and (3)
Simon’s own testimony as to the severity of his symptoms. 

Constitutional Law; Property rights
Burns v. town of Palm Beach, no. 18-14515 (11th Cir. June
8, 2021)

after being denied an architectural review application to
tear down and replace his beachfront house, burns sued the
town, raising First and Fourteenth amendment claims. the
district court granted summary judgment to the town. the
eleventh circuit affirmed, holding as to the First amend-
ment claim there was no great likelihood that any message
would be understood by those who viewed burns’s pro-
posed new beachfront mansion. as to the Fourteenth
amendment claim, the commission’s criteria were not un-
constitutionally vague, and burns presented no evidence
that the commission applied its criteria differently for him
than for other similarly situated mansion-builders.

Lanham act; food and drug
Belcher Pharmaceuticals, llC. v. hospira, inc., no. 20-
10497 (11th Cir. June 24, 2021)

lanham act private actions can be sustained even with
Fda-approved products, as long as the lanham act claim
does not invade the Fda’s enforcement authority and the
scope of its approval. however, there was insufficient evi-
dence of a misrepresentation.

arbitration; section 1 faa (Workers in 
interstate Commerce)
hamrick v. Partsfleet, llC, no. 19-13339 (11th Cir. June
22, 2021)

Faa § 1 does not “apply to contracts of employment of sea-
men, railroad employees, or any other class of workers en-
gaged in foreign or interstate commerce.” 9 u.S.c. § 1. this
“exemption” excludes workers: (1) employed in the trans-
portation industry; and (2) that, in the main, actually engage
in interstate commerce. Hill v. Rent-A-Center, Inc., 398 F. 3d
1286, 1290 (11th cir. 2005). issue: whether the Section 1 ex-
emption covers final-mile delivery drivers–drivers who make
local deliveries of goods and materials that have been
shipped from out of state to a local warehouse. held: the Hill
test focuses not on the movement of the goods, but the work
performed by the specific worker. For section 1 to apply
under Hill, the employee’s duties must regularly involve inter-
state commerce, which is the interstate movement of goods.

discovery; summary Judgment Procedure
Akridge v. Alfa Mut. ins. Co., no. 19-10827 (11th Cir. June
21, 2021)

district court abused its discretion in granting summary
judgment, but disallowing plaintiff the opportunity to de-
pose defendant’s eVp of hr. the court stated, “We find it dif-
ficult to believe that Forrest had no information touching on
akridge’s medical expenses and termination.” 

securities; Equitable Tolling
fedance v. harris, no. 20-12222 (11th Cir. June 21, 2021)

Statutes of limitation under section 12(a)(1) of the Securi-
ties act of 1933, 15 u.S.c. § 77l(a)(1), and section 15(a) of the
act, id. § 77o(a), can be subject to equitable tolling. however,
the district court nevertheless properly dismissed the claims
in this case (for sale of unregistered securities) because equi-
table tolling based on fraudulent concealment requires a
plaintiff to show both successful concealment of the cause of
action and fraudulent means to achieve that concealment.

Choice of Law; maritime
goodloe v. Royal Caribbean Cruises, no. 19-14324 (11th

Cir. June 21, 2021)

(Continued from page 387)
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General maritime law does not allow non-pecuniary dam-
ages for wrongful death, but state law supplements general
maritime law for damages in wrongful death suits for deaths
that occur within state territorial waters. a modified version
of the so-called Laurtizen test is used for domestic choice of
law determinations made in the maritime context. 

Takings; Evidence
South grande View Development Corp. v. City of 
Alabaster, no. 18-14044 (11th Cir. June 21, 2021)

the court affirmed a judgment on jury verdict for $3.5 mil-
lion for a regulatory taking of property. the court held: (1)
regulatory taking claim was ripe despite developer’s failure
to seek variance, because (a) zoning ordinance can itself be a
final decision on the merits, (b) the zoning was specifically
targeted to the developer, and (c) given the facts of the city’s
continuous involvement with the developer for several years
regarding the property, there was a sufficient “final determi-
nation” to trigger a taking; (2) evidence of city’s motive in
passing the zoning ordinance was admissible–(a) the court
rejected a categorical rule which would exclude all evidence
regarding why a zoning ordinance was passed in just com-
pensation trials, (b) although prior circuit precedent inter-
preted the Penn Central factor “character of the government
action” to include the “nature of the state’s interest” in the
regulation, the Supreme court’s decision in Lingle v. Chevron
U.S.A. Inc., 544 u.S. 528, 540 (2005) abrogates that prior cir-
cuit law, and (c) despite the lack of proper basis for evidence
of motive going to the Penn Central factors, admitting evi-
dence of motive was harmless error on the record because
substantial, permissible evidence produced at trial sup-
ported the jury’s verdict.

abortion rights
Reproductive health Services v. Bailey, no. 17-13561 (11th

Cir. June 30, 2021)
the court affirmed the district court’s invalidation of a

number of provisions in alabama’s parental consent act, ala.
code § 26-21-4, regulating an unemancipated minor’s ability
to obtain an abortion, under the Casey “undue burden” 
standard.

Class actions; ascertainability
Rensel v. Centra tech, inc., no. 20-10894 (11th Cir. June 29,
2021)

district court abused its discretion in denying as untimely
a motion for class certification in a securities fraud case,
where a pSlra-mandated stay was in effect for 15 of the 18
months between the time the complaint was filed and the
time the motion for certification was filed. under Cherry v.
Dometic Corp., 986 F. 3d 1296, 1304 (11th cir. 2021), the
classes were ascertainable because membership in each of
the subclasses turns on the objective, verifiable criterion of
having purchased a particular security within a particular
date range.

diversity Jurisdiction; “Probate Exception”
fisher v. PnC Bank, no. 20-10110 (11th Cir. June 28, 2021)

probate exception (which is a judicial and not congressional
creation) to federal jurisdiction applies in only three circum-
stances. it reserves to state probate courts (1) the probate or
annulment of a will, (2) the administration of a decedent’s es-
tate, and (3) disposal of property that is in the custody of a
state probate court. even if suit is commenced in federal court
to “circumvent the normal probate process,” a plaintiff’s intent
does not control the probate exception to federal jurisdiction.

Qualified immunity; Excessive force; first
amendment
Khoury v. Miami-Dade County School Board, no. 18-11430
(11th Cir. July 7, 2021)

district court erred by granting summary judgment to ar-
resting officer (school board officer) based on qualified im-
munity; differing accounts of whether arrestee shoved
officer (with the arrestee denying the account) precluded
summary judgment based on the arguable probable cause
standard. Summary judgment for arresting officer on First
amendment retaliation claim was also improper, act of film-
ing officer and improperly parked vehicles was protected,
act of detaining the arrestee would clearly deter exercise of
First amendment rights, and issues of fact existed as to
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causal connection between the arrest and the filming. ex-
cessive force claim was subsumed into claim concerning
lack of probable cause to arrest, and thus was not separately
actionable. board was entitled to summary judgment under
Monell for lack of evidence of policy or custom of arresting
persons for involuntary commitments.

Qualified immunity
Spencer v. Benison, no. 18-14397 (11th Cir. July 16, 2021)

discretionary authority is utilized for purposes of trigger-
ing qualified immunity when the actor is “(a) performing a le-
gitimate job-related function (that is, pursuing a job-related
goal), (b) through means that were within his power to uti-
lize.” in this case, district court erred by framing the issue as
whether a sheriff had discretionary authority to order the re-
moval of private property from a private landowner’s prop-
erty–that framing of the issue fails to strip out the allegedly
illegal conduct, which a proper discretionary function analy-
sis requires. the district court further erred by finding sub-
stantial evidence of a constitutional violation–sheriff’s action
did not deprive landowner of right to contest further the ad-
jacent landowner’s activity which was allegedly exceeding
the scope of an easement between the parties.

fair Housing act
fox v. gaines, no. 20-12620 (11th Cir. July 16, 2021)

Sexual harassment claims are actionable under the Fair
housing act provided the plaintiff can demonstrate that she
would not have been harassed but for her sex.

Transgender rights; Public schools
Adams v. School Board of St. John County, no. 18-13592
(11th Cir. July 14, 2021)

in august 2020, the panel held that a high school trans-
gender (female at birth, transitioning to male) student’s
equal protection and title ix rights were violated in connec-
tion with the school system’s prohibition of his use of the
boys’ school bathrooms. 968 F. 3d 1286 (11th cir. 2020). on
the day of the original panel decision, an active member of
the court withheld issuance of the mandate. the court with-
drew its original opinion and issued a new opinion; “[t]his re-
vised opinion does not reach the title ix question and
reaches only one ground under the equal protection clause
instead of the three equal protection rulings we made in the
august 7 opinion.” the court applied “heightened scrutiny” to
the board’s policy of disallowing trans youth to use the bath-
rooms of their non-birth gender, and further acknowledged
that student privacy was a sufficiently important govern-
mental interest to protect. however, the court concluded

that the policy was not sufficiently tailored to the interest.
chief Judge bill pryor reiterated his original dissent.

Bankruptcy; dischargeability
in re harris, no. 19-11286 (11th Cir. July 14, 2021)

bankruptcy code’s discharge exemption for “any debt . . .
for money . . . to the extent obtained by . . . false pretenses, a
false representation, or actual fraud,” 11 u.S.c. § 523(a)(2)(a),
does not apply to a default judgment on claims which might
or might not require proof of those elements.

arbitration; role of Presumption favoring
arbitrability
Calderon v. Sixt Rent a Car, llC, no. 20-10989 (11th Cir.
July 14, 2021)

Scope of arbitration agreement between orbitz and its
customer covered “any services or products provided.” held:
claims based on services provided by Sixt, a company that
does business through orbitz, did not fall within the scope
of the arbitration agreement. there is a debate among the
panel members (primarily Judges Newsom and Jill pryor)
about the role of the “presumption of arbitrability”
under Moses H. Cone. Judge Newsom (joined by Judge mar-
cus) concluded that “Moses H. Cone’s [ ] strong pro-arbitra-
tion canon of construction applies here only to the extent
that marin’s lawsuit against Sixt ‘aris[es] out of’ his contract
with orbitz”–which is not a creature of contract but rather of
Faa § 2. Judge Newsom wrote an extensive concurrence
questioning the validity of the Moses H. Cone presumption. 

Preliminary injunctions; irreparable Harm
Brown v. Secretary, hhS, no. 20-14210 (11th Cir. July 14,
2021)

landlords seeking to evict their tenants for nonpayment
of rent failed to show irreparable harm from cdc’s coVid-
related eviction moratorium–even though the court indi-
cated (contrary to the district court) that plaintiffs
demonstrated a likelihood of success on the merits. land-
lords agreed that their interests were economic, but they ar-
gued the insolvency of their tenants would render back rent
uncollectible. although the collectability of a future money
judgment is relevant in determining whether legal remedies
are adequate for preliminary-injunction purposes, landlords
did not offer sufficient evidence of tenant insolvency.

section 1981
Ziyadat v. Diamondrock hospitality Co., no. 20-10485
(11th Cir. July 13, 2021)

(Continued from page 389)
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Former hotel guest’s allegations plausibly alleged a cir-
cumstantial case of racial discrimination. Specifically, “Ziya-
dat says that he and his fiancée were hotel guests, sat by the
pool, and behaved entirely appropriately. he alleges that
other, non-arab hotel guests sat by the pool and acted simi-
larly. in other words, they all engaged in the same basic con-
duct. he then claims that the towel attendant singled out
him and his fiancée, fabricated a story about them, and
caused them to be evicted.”

maritime
yusko v. nCl (Bahamas) ltd., no. 20-10452 (11th Cir. July
12, 2021)

in passenger’s maritime negligence claim against shipowner
based on employee’s negligence under a theory of vicarious li-
ability, passenger need not establish that the shipowner had
actual or constructive notice of a risk-creating condition.

ada; Private Club Exception
Ring v. Boco Ciega yacht Club, inc., no. 20-11571 (11th Cir.
July 12, 2021)

ada title ii’s exception for “private clubs or establish-
ments,” 42 u.S.c. § 12187, requires demonstration that the
club exercises self-government and member-ownership,
and pursues a plan or purpose of exclusiveness by acting to
ensure seclusion from others in critical aspects of the rela-
tionships between members at its facilities. an organization
is not a private club if it allows outsiders easy access to its fa-
cilities through loose membership criteria or guest policies.

Trial Procedure
St. louis Condo. Assn. v. Rockhill ins. Co., no. 19-12716
(11th Cir. July 20, 2021)

among other holdings, party did not properly preserve for
appeal the denial of its Jml motion under rule 50(a), be-
cause the motion was not renewed under rule 50(b) after
the jury’s verdict: “if a party makes an unsuccessful rule
50(a) motion during trial, it must file a rule 50(b) motion to
preserve the issue for appeal.”

rECEnT CriminaL dECisiOns

From the united
States Supreme
court
indian Law
u.S. v. Cooley, no. 19-1414 (U.s. June 1, 2021)

a tribal police officer has authority to detain temporarily and
to search non-indian persons traveling on public rights-of-way
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running through a reservation for potential violations of state
or federal law. 

Computer Crimes; statutory Construction
Van Buren v. u.S., no. 19-783 (U.s. June 1, 2021)

computer Fraud and abuse act of 1986 subjects to crimi-
nal liability anyone who “intentionally accesses a computer
without authorization or exceeds authorized access.” 18
u.S.c. § 1030(a)(2). here, defendant undisputedly had au-
thority to access the materials, but he was accused of misus-
ing materials he obtained (in this case, retrieving motor
vehicle numbers for compensation). held: individual “ex-
ceeds authorized access” when he accesses a computer with
authorization but then obtains information located in par-
ticular areas of the computer–such as files, folders, or data-
bases–that are off limits to him.

aCCa
Borden v. u.S., no. 19-5410 (U.s. June 10, 2021)

criminal offense with a mens rea of recklessness does not
qualify as a “violent felony” under acca’s elements clause.

first step act
terry v. u.S., no. 20-65904 (U.s. June 14, 2021)

Sentence reduction under the First Step act is available to
a crack cocaine offender only if the offense of conviction
triggered a mandatory minimum sentence.

felon in Possession
greer v. u.S., no. 19-123 (U.s. June 14, 2021)

in felon-in-possession cases, a Rehaif error is not a basis for
plain-error relief unless the defendant first makes a sufficient
argument or representation on appeal that he would have
presented evidence at trial that he did not in fact know he
was a felon.

fourth amendment
lange v. California, no. 20-18 (U.s. June 23, 2021)

under the Fourth amendment, pursuit of fleeing misde-
meanant does not categorically justify a warrantless entry
into a home, but rather requires the case-by-case assess-
ment of the exigencies arising from misdemeanants’ flight.
When the totality of circumstances shows an emergency–a
need to act before it is possible to get a warrant–the police
may act without waiting. those circumstances include the
flight itself. 

From the alabama
court of criminal
appeals
Probation revocation
S.K.g. v. State, Cr-19-0976 (ala. Crim. app. July 9, 2021)

circuit court did not err in affording probationer chance to
make a statement before revoking probation, though there
is no right to allocution in a revocation proceeding. proba-
tioner waived his argument that the circuit court violated
ala. r. crim. p. 27.6 by not informing him that any statement
made in the revocation hearing could be used against him
in subsequent proceedings, because he failed to first present
this argument to the circuit court.

ineffective assistance
lockhart v. State, Cr-19-0703 (ala. Crim. app. July 9,
2021)

rule 32 was properly denied on claims that trial counsel
failed to properly investigate or present evidence regarding
his alleged brain injury or ptSd and that trial counsel should
have called military witnesses and presented evidence that
the defendant had difficulty distinguishing between the fin-
gers of his hand. defendant’s rule 32 petition failed to es-
tablish good cause to warrant discovery of the murder
weapon for forensic testing; claim was speculative and failed
to provide the name of a firearm and tool marks expert who
would testify on his behalf.

ineffective assistance; recusal
harris v. State, Cr-19-0231 (ala. Crim. app. July 9, 2021)

circuit court was not required to recuse for reviewing de-
fendant’s postconviction ineffective assistance of counsel
claims because it had favorably commented on the perform-
ance of trial counsel in its sentencing order. comments did
not indicate that the circuit court had prejudged ineffective
assistance claims.

sentencing
Bishop v. State, Cr-19-0726 (ala. Crim. app. July 9, 2021)

(Continued from page 391)
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defendant’s postconviction claim, that his sentence was il-
legal because it did not include a period of post-release su-
pervision as required by ala. code § 13a-5-6(c), was
jurisdictional and thus not subject to preclusion under rule
32.2(c). resentencing was necessary “to correct the illegality…
by imposing a term of not less than 10 years’ post-release 
supervision as required by § 13a-5-6(c).”

Heat of Passion
Varnado v. State, Cr-18-0673 (ala. Crim. app. July 9,
2021)

circuit court erred in refusing to instruct jury regarding
heat-of-passion manslaughter as a lesser-included offense of
capital murder, because defendant “injected the issue of pro-
voked heat of passion” by presenting evidence that he fatally
shot his victims as he attempted to protect his brother 
during a fight.

Habitual Offender
Mcguire v. State, Cr-19-0714 (ala. Crim. app. July 9,
2021)

court declined the state’s request to remand the case for
the circuit court to apply habitual felony offender treatment
under ala. code § 13a-5-9 to the defendant’s burglary 
conviction.

split sentence
Sartain v. State, Cr-20-0391 (ala. Crim. app. July 9, 2021)

defendant’s probationary term on community-corrections
split sentence exceeded the term authorized by ala. code §
15-18-8(b) and was thus void.

Chain of Custody
Meeks v. State, Cr-19-0807 (ala. Crim. app. July 9, 2021)

because defendant’s blood samples were never in state’s
possession, it was not required to prove the chain of custody
for that evidence before introducing the toxicology report
regarding those samples.

Juvenile Life Without Parole
wynn v. State, Cr-19-0589 (ala. Crim. app. may 28, 2021)

under Miller v. Alabama, 567 u. S. 460 (2012) and its prog-
eny, imposition of a life-without-parole sentence on a juve-
nile is not “categorically” barred by the eighth amendment.

Capital Punishment
hicks v. State, Cr-15-0747 (ala. Crim. app. may 28, 2021)

under ala. code § 13a–5–53(b)(3), defendant’s death sen-
tence was neither disproportionate nor excessive to the
penalty imposed in similar cases.                                                  s

 

.get. On TimeOn Tar
VEREDOVERED

UOGOT Y

WE’VE

CO

comvisdirect., AL 36110  |  datgomeryy  |  Monakwarell Pwe1241 N

tillmenFulf
gMailin
gtinPrin



t
h

e
 A

l
a

b
a

m
a

 L
a

w
y

e
r

394 September 2021

a b o u t  m e m b e r S ,  a m o N G  F i r m S

Please email announcements to
margaret.murphy@alabar.org. about members

margaret W. mitchell announces the
opening of margaret W. mitchell Law
LLC at 706 broad St., Selma 36701.
phone (334) 876-1110.

among Firms
the district attorney’s Office for the

fifteenth Judicial Circuit (montgomery
county) announces that grace Winans
and Theresa Basile joined as deputy
district attorneys.

Baker donelson announces that
Jenna m. Bedsole is the managing
shareholder and that Blake Harper
joined as an associate, both in the birm-
ingham office.

Balch & Bingham LLP announces
that Claire Johnson and shalyn mcKitt
joined the birmingham office.

Belt & Bruner PC of birmingham an-
nounces that Jessica Bonds joined as
an associate.

Blasingame, Burch, garrard & ash-
ley PC of Georgia announces the open-
ing of a birmingham office and that
Leanna Pittard practices there.

Bradley arant Boult Cummings LLP
announces that Chandler Combest re-
joined the birmingham office as a senior
attorney. the firm also announces that
sarah a. Baldwin, sarah gunn, Hirshel
m. Hall, Katie a. Humphries, demi a.
Kampakis, mallory C. Koger, J. Tanner
Lusk, Jackson Olsen, Carson s. Phillips,
William stoll, sarahanne Y. Vaughan,
mary Katherine White, and sydney H.

Willmann joined as associates in the
birmingham office.

Butler snow LLP announces that
Elizabeth s. Ostendorf is a partner in
the montgomery office.

Carney dye LLC of birmingham an-
nounces that J. Winston Busby joined
the firm as a member.

Cunningham Bounds LLC of mobile
announces that aaron n. maples is a
partner.

dentons sirote PC announces that
dorothy Lee donaldson joined as of
counsel in the huntsville office.

diCello Levitt gutzler announces that
diandra debrosse Zimmermann joined
as a partner in the birmingham office.

dominick feld Hyde PC of birming-
ham announces that Barry a. ragsdale
joined as a shareholder.

dummier Young LLC of birmingham
announces that Jamie greene joined as
an associate.

Hollis, Wright & Clay PC of birming-
ham announces that Craig shirley
joined the firm.

the City of Tuscaloosa announces
that scott Holmes was appointed city
attorney by mayor Walt maddox.

redstone Title services LLC of
huntsville announces that Wes atkinson
and Enesha nnaife joined the company.

sheffield & Lentine PC announces that
John C. Lentine joined as an associate.

William W. Tally and seth s. ashmore
announce the formation of Tally & 
ashmore at 129 east laurel St., Scottsboro
35768. phone (256) 574-2546.                  s
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