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There is something about starting a
new year that feels like a fresh start – a
chance to refocus, set new goals, and
perhaps, resolve to make personal and
professional improvements.

Whatever you set out to accomplish in
2023, i hope you’ll welcome this new
year with hope and courage, and let
those words be the guide for you in the
coming months.

Those words have become a big part
of our drive for Five tour this year – an
initiative we started to bring more at-
tention and resources to the legal pro-
fession’s well-being problem.

With each mile we’ve driven, each cir-
cuit we have visited, and each cle pro-
gram we’ve given, our mission has been
to offer hope to members through edu-
cation and free counseling and to fur-
ther remove the fear of stigma so
lawyers can find the courage to get help.

if you’re reading this and hoping to
find the strength to overcome addiction
or mental health challenges in the new

year, i will use the space in this column
to share a story about a member and
lawyer who, at times, had lost all hope.
Through his experience with the ala-
bama lawyer assistance Program
(alaP), he is on the other side with a ful-
filling life and successful law practice.

if you were a part of one of our first
drive for Five stops in eufaula, where we
had lunch and a cle program in Judge
burt smithart’s courtroom in barbour
county, you heard General counsel
roman shaul briefly mention mont-
gomery and eufaula attorney Bill
robertson and
his journey from
addiction and
disbarment to re-
covery and rein-
statement. bill is
outspoken about
his participation
in alaP, which
guided him
through recovery

P r e s i d e n T ’ s  P a G e

C. Gibson Vance
gibson.vance@beasleyallen.com

Finding hope and 
courage in 2023

Robertson



from an opioid addiction. he volunteers
on the alaP committee and is commit-
ted to speaking out about his experi-
ences to provide hope to those who
don’t know where to turn. bill explained:

“Regardless of how anyone who is
struggling with an addiction gets
there, and for me it started with
back problems resulting in two back
surgeries, it is tough to reach out for
help because of the stigma and fear
associated with addiction.

“Toward the end of my addiction,
there were absolutely days where I
could not see the light at the end of
the tunnel, and not just to my recov-
ery, but to any resemblance of a
healthy and happy life in general.

“Thankfully, it was at that time I de-
cided to turn my life and my will
over to a Higher Power and not
worry about what comes next. Be-
lieve me when I tell you though, stuff
did come next, and specifically,
some pretty serious consequences.
However, with a solid recovery pro-
gram, I was able to handle it.

“I would say this to anyone who
might be reading this who is currently
caught in the vicious cycle of addic-
tion – no matter how bad it is, you
can overcome it, but you must take
the first step and reach out for help.
No one else can do it for you. If you
can find the courage to walk through
that fear by reaching out and asking
for help, you will find that every nega-
tive thing you believed would happen
was all based on false assumptions
driven by fear itself. And that is not
my opinion, it is my experience.

“I will add that I remember trying to
reach out to other attorneys who I
was told that I could call. It was diffi-
cult because I wasn’t sure what they
had dealt with, and most were older
attorneys who I didn’t know. Addi-
tionally, I was driven by the fear that
the Alabama State Bar and my law
firm would find out about my prob-
lem, and they eventually did. Now, I
wouldn’t trade that life experience for
anything. I feel it’s what defines me
as a person, and I am thankful for it.

“All that to say, I’m here for any attor-
ney who is struggling and needs
someone to call. It is that important.”

as we continue our visits to every
circuit to talk about our new lawyers
helpline, we also plan to share more
courageous stories, like bill’s, of mem-
bers who have bravely overcome sub-
stance use and mental health
disorders to find success and happi-
ness on the other side.

our hope is that seeing real names,
hearing real stories, and seeing real re-
coveries will provide further hope to
members who are frozen with fear. ad-
diction is a chronic disorder, not a per-
sonal failure. There is a human face
behind every example, and there is
real hope that addiction recovery can
change your life.

The bottom line is that too many
lawyers are not thriving and are unable
to be their best for their clients, col-
leagues, communities, and families.

i hope you will do your part to pro-
vide hope and inspire courage among
your fellow lawyers. Just a few words
of encouragement or a simple act of
kindness can determine whether a
person gives up or is motivated to
move forward. moreover, i ask you to

rethink what the word courageous
means to you.

courage isn’t ignoring a problem to
seem strong. courage isn’t pretending
you don’t see your friend or colleague is
struggling. courage is finding the
strength to put aside your fear of failure
and take the first steps. courage is offer-
ing support by starting the conversation
about your concerns instead of waiting
for a colleague to confide in you.

Thank you again to bill robertson for
sharing his powerful testimonial. may
your 2023 be filled with hope and
courage.

Confidential help is just one call away.
Call the Lawyers Helpline at (800) 605-
8678 for immediate counseling resources
and support. All Alabama lawyers re-
ceive five free hours of counseling each
year, and the ASB will never know the
identity of those who take advantage of
the service. You can read more about the
Drive for Five and Lawyers Helpline at 
alabar.org/driveforfive. If you’re interested
in learning more about the Alabama
Lawyer Assistance Program, visit 
alap.alabar.org.                                           s
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e x e c u T i V e  d i r e c T o r ’ s  r e P o r T

Terri Lovell
terri.lovell@alabar.org

The beginning of a new year is always an exciting time. it’s an opportunity for a
fresh start, reflecting on what we learned over the past year and using those experi-
ences to make plans for a better future.

i feel so much momentum as we begin 2023. my vision and promise to you is that
the challenges we have faced in the past have illuminated a path forward to a
stronger bar in 2023 and beyond.

over the past several months, we have worked tirelessly on much-needed revisions
and updates to our governance policies. i’m so proud of the work our elected leaders
and board members have put in to ensure our operational framework provides a
foundation that drives the bar’s goals and strategic plans.

internally, our department heads and employees are focused on collaboration and
communication, and the work they are doing together is impressive. The holiday sea-
son provided opportunities for celebrating and strengthening the bonds of our staff
members. i am amazed at the leaders within the building and the positivity, hard
work, and creativity they bring each day.

later this month, we will gather in mobile for our midyear meeting alongside the
circuit and district judges, who are also meeting in mobile during that time. in addi-
tion to the opportunities for networking, i hope you’ll join us for some important
conversations on improving access to justice, the next generation bar exam, and our
keynote from ryan leaf on overcoming addiction. his message is truly inspiring, and
it couldn’t have come at a better time, as we continue to grow President Vance’s well-
ness initiatives, including the lawyers helpline and the drive for Five.

another thing worth celebrating as we begin this new year is gratitude for our
membership. Whether you have volunteered countless pro bono hours over the past
year, mentored a new associate at your firm, assisted in planning bar events, engaged
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in community service projects, attended a cle
or Zoom webinar, participated in board meet-
ings, or any of the other many activities our
members have undertaken over the past year
– ThanK you! We are grateful for your passion,
dedication, and service to the profession and
your communities.

as my staff will tell you, i remind them the
way we respond to both success and adversity
is what makes us better and stronger. our de-
sire is to serve our members and the public
with excellence, and excellence isn’t a one-time outcome. it
is a dynamic learning process, and so is excellence in our
profession.

as i do in most columns, i am highlighting an
area of the bar to help you maximize your mem-
bership. i believe a focus on our law Practice
management Program is the perfect way to start
a new year. our Practice management advisor
chris colee is available to assist you in navigating
the changing legal landscape and the increasing
importance of legal technology. if you’re looking
to learn a new skill this year, for a better deal with
organizing complex information, or simply how
to improve upon your firm’s efficiency and pro-

ductivity, chris’s program is a great place to start.
like all of us at the alabama state bar, i look forward to the

opportunity to serve you well in 2023 and the years to come. s

Colee

Happy New Year!
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i have a great story about our last edi-
tion, and i’ll tell it in a moment, but first
let me explain a few things.

as you will recall, the november issue
had a bankruptcy theme. so does this
one. Why, pray tell, would we do that?

in september we published “are There
constitutional issues With alabama’s
Gubernatorial and legislative re-
sponses to the coVid-19 Pandemic?” in
our november issue we made room for
the excellent rebuttal article, “rebuttal:
alabama’s Gubernatorial and legislative
responses to the coVid-19 Pandemic
Were Valid, constitutional, and appro-
priate” which required us to bump three
bankruptcy articles that we had already
accepted for publication. so here they

are in the January issue with our thanks
to the patient and excellent authors.

danielle mashburn-myrick tells us all
about “Getting Paid: retention and
compensation of special counsel in
bankruptcy” (page 18). if you are not
routinely involved in bankruptcy mat-
ters, and especially if you are involved in
civil litigation, this is one you have to
read. did you know that there are spe-
cial steps that you, as a civil litigation at-
torney, have to take when you settle a
case involving a debtor who is in some
form of bankruptcy? and did you know
that there is authority saying that you
now have to check and see if your client
is in bankruptcy? read on; this one will
be quite a wake-up call.

e d i T o r ’ s  c o r n e r

W. Gregory Ward
wgward@mindspring.com

Welcome to the January
issue of The Alabama Lawyer



Jay bender, James bailey, and cathy
moore teach us all about bankruptcy
sales. how do you buy and sell things –
from equipment to entire businesses –
if they are involved in bankruptcy? if
you have any involvement in buying or
selling, this one’s for you (page 24).

Finally, Gary sullivan tells us all
about “subchapter V: a new reorgani-
zation model for small businesses”
(page 30). if you represent, deal with,
or are in any way involved with advis-
ing small businesses, this is a brand-
spanking-new tool that you will want
to know about. We could not have
asked for someone to do a better job
explaining this than Gary. he helped –
helped is too weak a word – put this
and the last editions together. he was
always at the ready to work with the
authors and with me, and i can’t thank
him enough. mention this edition to
him when you see him.

now for my story about the last issue.
yesterday i was at home when my
phone rang. someone had just received
their november issue, and someone
had questions. For the next 30 minutes
i faced a tough and rigorous inquiry
about bankruptcy, what it is, why some

people need it, and how people get in
such tough financial scrapes.

Why was this call noteworthy? it
came from a nine-year-old and her
brother, age seven. Their two-year-old
brother was in the background, but
bankruptcy did not hold center stage
with him. Their mother had picked up
her mail, and as their mother drove to
see santa claus the kids were flipping
through her mail, picked up the maga-
zine, and had questions for mom. she
showed them my picture next to my
column, told them what i do, and she
referred them to me. They chatted
with me until their mother parked the
van and was getting them out to go
see santa.

if you ever wonder who reads the
magazine, know that at least one nine-
year-old and her brother do. The next
generation of lawyers? We’ll see.

enjoy this edition; it is full of good
things to know. email me at wgward@
mindspring.com if you have questions or
comments or want to join the growing
throng of authors. We are always looking
for our next group of excellent writers.

and just wait till you see what we
have for you in the march issue.           s
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alabama lawyers hall of Fame
may is traditionally the month when new members are inducted into the alabama

lawyers hall of Fame, which is located at the state Judicial building. The idea for a hall
of fame first appeared in 2000 when montgomery attorney Terry brown wrote state
bar President sam rumore with a proposal that the former supreme court building,
adjacent to the state bar building and vacant at that time, should be turned into a
museum memorializing the many great lawyers in the history of alabama.

The implementation of the idea of an alabama lawyers hall of Fame originated
during the term of state bar President Fred Gray. he appointed a task force to study
the concept, set up guidelines, and then provide a recommendation to the board of
bar commissioners. The committee report was approved in 2003 and the first induc-
tion took place for the year 2004.

a 12-member selection committee consisting of the immediate past-president of
the alabama state bar, a member appointed by the chief justice, one member ap-
pointed by each of the three presiding federal district court judges of alabama, four

i m P o r T a n T  n o T i c e s

� alabama Lawyers Hall of fame

� Judicial award of merit

� J. anthony “Tony” mcLain 
Professionalism award

� William d. “Bill” scruggs, Jr. 
service to the Bar award

� Women’s section awards

� notice of Election and 
Electronic Balloting
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members appointed by the board of bar commissioners, the
director of the alabama department of archives and history,
the chair of the alabama bench and bar historical society,
and the executive secretary of the alabama state bar meets
annually to consider the nominees and to make selections
for induction.

inductees to the alabama lawyers hall of Fame must have
had a distinguished career in the law. This could be demon-
strated through many different forms of achievement – lead-
ership, service, mentorship, political courage, or professional
success. each inductee must have been deceased at least
two years at the time of their selection. also, for each year, at
least one of the inductees must have been deceased a mini-
mum of 100 years to give due recognition to historic figures
as well as the more re cent lawyers of the state.

The selection committee actively solicits suggestions from
members of the bar and the general public for the nomination
of inductees. We need nominations of historic figures as well as
present-day lawyers for consideration. Great lawyers cannot be
chosen if they have not been nominated. nominations can be
made throughout the year by downloading the nomination
form from the bar’s website and submitting the requested in-
formation. Plaques commemorating the inductees are located
in the lower rotunda of the Judicial building and profiles of all
inductees are found at www.alabar.org.

download an application form at https://www.alabar.org/
assets/2023/01/HOF-Nomination-Form-2023.pdf and mail the
completed form to:

sam rumore
alabama lawyers hall of Fame
P.o. box 671
montgomery, al 36101-0671

The deadline for submission is march 1.

Judicial award of merit
The alabama state bar board of bar commissioners will re-

ceive nominations for the state bar’s Judicial award of merit
through march 15. nominations should be mailed to:

Terri b. lovell
secretary
P.o. box 671
montgomery, al 36101-0671

The Judicial award of merit was established in 1987. The
award is not necessarily an annual award. it must be pre-
sented to a judge who is not retired, whether state or federal
court, trial or appellate, who is determined to have con-
tributed significantly to the administration of justice in ala-
bama. The recipient is presented with a crystal gavel bearing
the state bar seal and the year of presentation. The award will
be presented during the alabama state bar’s annual meeting.

nominations are considered by a three-member commit-
tee appointed by the president of the state bar, which then

makes a recommendation to the board of bar com missioners
with respect to a nominee or whether the award should be
presented in any given year.

nominations should include a detailed biographical profile of
the nominee and a narrative outlining the significant contribu-
tion(s) the nominee has made to the ad ministration of justice.
nominations may be supported with letters of endorsement.

J. anthony “Tony” mclain
Professionalism award

The board of bar commissioners of the alabama state bar
will receive nominations for the J. anthony “Tony” mclain
Professionalism award through march 15. nominations
should be prepared on the appropriate nomination form
available at www.alabar.org and mailed to:

Terri b. lovell
secretary
P.o. box 671
montgomery, al 36101-0671

The purpose of the J. anthony “Tony” mclain Professional-
ism award is to honor the leadership of Tony mclain and to
encourage the emulation of his deep devotion to profession-
alism and service to the alabama state bar by recognizing
outstanding, long-term, and distinguished service in the ad-
vancement of professionalism by living members of the ala-
bama state bar.

nominations are considered by a five-member committee
which makes a recommendation to the board of bar com-
missioners with respect to a nominee or whether the award
should be presented in any given year.

William d. “bill”
scruggs, Jr. service 
To the bar award

The board of bar commissioners of the alabama state bar
will receive nominations for the William d. “bill” scruggs, Jr.
service to the bar award through march 15. nominations
should be prepared on the appropriate nomination form
available at www.alabar.org and mailed to:

Terri b. lovell
secretary
P.o. box 671
montgomery, al 36101-0671

The bill scruggs service to the bar award was established
in 2002 to honor the memory of and accomplishments on
behalf of the bar of former state bar President bill scruggs.
The award is not necessarily an annual award. it must be 



T
h

e
 A

l
a

b
a

m
a

 L
a

w
y

e
r

16 January 2023

i m P o r T a n T  n o T i c e s

(Continued from page 15)

presented in recognition of outstanding and long-term service
by living members of the bar of this state to the alabama
state bar as an organization.

nominations are considered by a five-member committee
which makes a recommendation to the board of bar com-
missioners with respect to a nominee or whether the award
should be presented in any given year.

Women’s section
awards

The Women’s section of the alabama state bar is accept-
ing nominations for the following awards:

maud mcLure Kelly award
This award is named for the first woman admitted to prac-

tice law in alabama and is presented each year to a female at-
torney who has made a lasting impact on the legal profession
and who has been a great pioneer and leader in alabama. The
Women’s section is honored to present an award named after
a woman whose commitment to women’s rights was and con-
tinues to be an inspiration for all women in the state. The
award will be presented at the maud mclure Kelly luncheon
at the alabama state bar annual meeting.

susan Bevill Livingston Leadership award
This Women’s section award is in memory of susan bevill

livingston, who practiced at balch & bingham. The recipient
of this award must demonstrate a continual commitment to
those around her as a mentor, a sustained level of leadership
throughout her career, and a commitment to her community
in which she practices, such as, but not limited to, bar-related
activities, community service and/or activities which benefit
women in the legal field and/or in her community. The candi-
date must be or have been in good standing with the ala-
bama state bar and have at least 10 years of cumulative
practice in the field of law. This award may be given posthu-
mously. This award will be presented at a special reception.

submission deadline for both awards is march 15.
Please submit your nominations to sherri Phillips at

sherriep@sasserlawfirm.com. your submission should include
the candidate’s name and contact information, the candidate’s
current cV, and any letters of recommendations. if a nomina-
tion intends to use letters of recommendation previously
submitted, please note your intentions.

notice of election and
electronic balloting

notice is given here pursuant to the alabama state bar
rules Governing election and selection of President-elect
and board of bar commissioners that the election of these
officers will be held beginning monday, may 15, 2023, and
ending Friday, may 19, 2023.

on the third monday in may (may 15, 2023), members will
be notified by email with instructions for accessing an elec-
tronic ballot. members who wish to vote by paper ballot
should notify the secretary in writing on or before the first
Friday in may (may 5, 2023) requesting a paper ballot. a sin-
gle written request will be sufficient for all elections, includ-
ing run-offs and contested president-elect races during this
election cycle. all ballots (paper and electronic) must be
voted and received by the alabama state bar by 5:00 p.m. on
the Friday (may 19, 2023) immediately following the open-
ing of the election.

nomination and Election of President-Elect
candidates for the office of president-elect shall be mem-

bers in good standing of the alabama state bar as of February
1, 2023 and shall possess a current privilege license or special
membership. candidates must be nominated by petition of at
least 25 alabama state bar members in good standing. such
petitions must be filed with the secretary of the alabama
state bar no later than 5:00 p.m. on February 1, 2023.

nomination and Election of Board of Bar
Commissioners

bar commissioners will be elected by those lawyers with
their principal offices in the following circuits:

8th Judicial circuit
10th Judicial circuit, Place 4
10th Judicial circuit, Place 7
10th Judicial circuit, bessemer cut-off
11th Judicial circuit
13th Judicial circuit, Place 1
13th Judicial circuit, Place 5
15th Judicial circuit, Place 5
17th Judicial circuit
18th Judicial circuit, Place 1
18th Judicial circuit, Place 3
19th Judicial circuit
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21st Judicial circuit
22nd Judicial circuit
23rd Judicial circuit, Place 1
23rd Judicial circuit, Place 4
28th Judicial circuit, Place 2
30th Judicial circuit
31st Judicial circuit
33rd Judicial circuit
34th Judicial circuit
35th Judicial circuit
36th Judicial circuit
40th Judicial circuit
41st Judicial circuit

additional commissioners will be elected for each 300
members of the state bar with principal offices therein. new
commissioner positions for these and the remaining circuits
will be determined by a census on march 1, 2023 and vacan-
cies certified by the secretary no later than march 15, 2023.
all terms will be for three years.

a candidate for commissioner may be nominated by peti-
tion bearing the signatures of five members in good stand-
ing with principal offices in the circuit in which the election
will be held or by the candidate’s written declaration of can-
didacy. nomination forms and/or declarations of candidacy
must be received by the secretary no later than 5:00 p.m. on
the last Friday in april (april 28, 2023).

submission of nominations
nominating petitions or declarations of candidacy form, a

high-resolution color photograph, and biographical and
professional data of no more than one 8 ½ x 11 page and no
smaller than 12-point type must be submitted by the appro-
priate deadline and addressed to secretary, alabama state
bar, P.o. box 671, montgomery, al 36101-0671.

Election of at-Large Commissioners
at-large commissioners will be elected for the following

place numbers: 6 and 9. Petitions for these positions, which
are elected by the board of bar commissioners, are due by
march 31, 2023. all terms will be for three years.

submission of nominations
nominee’s application outlining, among other things, the

nominee’s bar service and other related activities must be sub-
mitted by the appropriate deadline and addressed to executive
council, alabama state bar, P.o. box 671, montgomery, al
36101-0671.

all submissions may also be sent by email to elections@
alabar.org.

it is the candidate’s responsibility to ensure that the executive
council or the secretary receives the nomination form by the
deadline.

election rules and petitions for all positions are available at
https://www.alabar.org/about/board-of-bar-commissioners/
election-information/.                                                                         s
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We all learned that in law school.
Still, you don’t know what you
don’t know. And when it comes to
bankruptcy law, too many of us just
don’t know some basics, like how
to protect your fee. Non-bankruptcy
lawyers routinely represent debtors
or their litigation opponents in non-
bankruptcy disputes, such as per-
sonal injury claims. To comply

with your duty to competently rep-
resent clients who are in bank-
ruptcy or litigating against a debtor,
and to protect your fee, know these
fundamentals.
Filing a voluntary petition cre-

ates an estate consisting of “all
legal or equitable interests of the
debtor in property.”1 Claims of the
debtor arising prepetition are prop-
erty of the estate [hereinafter
“POTE”].2 In a case under Chapter
12 or 13, or an individual case

GETTING PAID:
Retention and Compensation of 
Special Counsel in Bankruptcy

By Danielle Mashburn-Myrick

Ignorance of the law is no excuse.

T H E  B A N K R U P T C Y  I S S U E
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under Chapter 11, claims arising
after the petition date, but before
the case is closed, dismissed, or
converted are also estate property.3

Proceeds of estate claims (i.e. set-
tlement funds) are, similarly, es-
tate property.4

In a Chapter 7 case, the Chapter
7 trustee, as the real party in inter-
est, has authority and responsibil-
ity for prosecuting and resolving
prepetition claims.5

In Chapters 11 and 12, the
debtor-in-possession has all rights
and powers of a trustee, including
the right and power to prosecute
and resolve estate claims.6

In Chapter 13, the debtor has au-
thority and responsibility for prose-
cuting and resolving estate claims.7

When working on a matter involv-
ing an estate claim or a potential
estate claim, do the following.

Before Representing
An Estate Fiduciary,
Have Your Employment
Approved by the 
Bankruptcy Court
Before an attorney may repre-

sent an estate fiduciary, such as a
trustee or debtor-in-possession, the
fiduciary must obtain court ap-
proval of the terms of the profes-
sional’s engagement. The
Bankruptcy Code [the Code] pro-
vides that only attorneys “that do
not hold or represent an interest

adverse to the estate, and that are
disinterested persons” may be em-
ployed to assist the estate fiduci-
ary in carrying out his duties under
the code.8 A “disinterested person”
is a person who (A) is not a credi-
tor, an equity security holder, or an
insider; (B) is not and was not,
within two years before the date of
the filing of the petition, a direc-
tor, officer, or employee of the
debtor; and (C) does not have an
interest materially adverse to the
interest of the estate or of any
class of creditors or equity secu-
rity holders, by reason of any di-
rect or indirect relationship to,
connection with, or interest in, the
debtor, or for any other reason.9

With court approval, under sec-
tion 327(e), an estate fiduciary
may employ an attorney that has
represented the debtor, for a speci-
fied special purpose, if the attor-
ney “does not represent or hold
any interest adverse to the debtor
or to the estate with respect to the
matter on which such attorney is
to be employed.”10 Rule 2014 of
the Federal Rules of Bankruptcy
Procedure sets out the information
that must be included in an em-
ployment application. It provides
that such application must set
forth specific facts showing the
necessity for the employment, the
name of the person to be em-
ployed, the reasons for the selec-
tion, the professional services to
be rendered, any proposed
arrangement for compensation,

and, to the best of the applicant’s
knowledge, all of the person’s
connections with the debtor, credi-
tors, any other party in interest,
their respective attorneys and ac-
countants, the United States
trustee11 or any person employed
in the office of the United States
trustee.
The application must be accom-

panied by a verified statement of
the person to be employed setting

T H E  B A N K R U P T C Y  I S S U E
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forth “the person’s connections
with the debtor, creditors, any
other party in interest, their re-
spective attorneys and account-
ants, the United States trustee or
any person employed in the office
of the United States trustee.”12

Special counsel should commu-
nicate with bankruptcy counsel or
the trustee at the beginning of the
representation or commencement
of the bankruptcy about having his
employment and terms of engage-
ment approved by the court. Too
often, special counsel waits until
settlement has been reached and
then seeks to have his employ-
ment, compensation and the settle-
ment all approved in one go, with
the employment approved nunc
pro tunc to the date of engage-
ment. This practice is frowned
upon and, considering a recent
United States Supreme Court rul-
ing, arguably impermissible.13

Before Settling an 
Estate Claim, Have the
Settlement Approved
By the Bankruptcy
Court
In order to be enforceable, any

settlement of estate claims must be
approved by the bankruptcy court
after notice and a hearing under
Rule 9019.14 In other words, the
compromise of estate claims has no
effect until approved by the bank-
ruptcy court. Rule 9019 provides
that “[o]n motion by the trustee and
after notice and a hearing, the court
may approve a compromise or set-
tlement. Notice shall be given to

creditors, the United States trustee,
the debtor and indenture trustees as
provided in Rule 2002 and to any
other entity as the court may di-
rect.” Rule 9019 gives bankruptcy
courts broad discretion in approv-
ing compromises.15 In the 11th Cir-
cuit, courts consider the following

factors in determining whether to
approve a settlement of estate
claims: (a) The probability of suc-
cess in the litigation; (b) the diffi-
culties, if any, to be encountered in
the matter of collection; (c) the
complexity of the litigation in-
volved, and the expense, inconven-
ience and delay necessarily
attending it; and (d) the paramount
interest of the creditors and a
proper deference to their reason-
able views in the premises.16 Like

other courts, bankruptcy courts typ-
ically favor the consensual resolu-
tion of claims. It is not the Court’s
intent to unjustly deny a settlement
agreement, but it does require a
record upon which to base findings
of fact and conclusions of law ap-
proving your settlement. Be sure to
provide this.

Before Taking Your Fee,
Have Your Fees and 
Expenses Approved by
The Bankruptcy Court
For professionals employed pur-

suant to section 327, section 330
governs the award of compensa-
tion and reimbursement.17 Com-
pensation awarded under section
330 is entitled to administrative
expense priority,18 which is paid
ahead of general unsecured 
creditors.
As the statute makes plain, the

bankruptcy court has discretion to
determine reasonable attorney fees
and expenses and an independent
duty to satisfy itself that the fees
and expenses requested are rea-
sonable and necessary.19 To enable
the bankruptcy court to award the
fees and expenses requested, the
applicant must provide the court
with evidence of the time spent,
fees charged, substance of the
work performed, complexity of
work performed, attorney’s skills
and expertise and market rates for
comparable work.
Rule 2016 of the Federal Rules

of Bankruptcy Procedure sets forth
the procedure for applying to the
court for approval of compensation

T H E  B A N K R U P T C Y  I S S U E

It is not the Court’s 
intent to unjustly deny
a settlement agreement,
but it does require a
record upon which to
base findings of fact
and conclusions of law

approving your 
settlement.



for services rendered and reim-
bursement of expenses incurred.
The application for compensation
must include a detailed statement
of “(1) the services rendered, time
expended and expenses incurred
and (2) the amounts requested.”
CITE. It must also disclose any
payments made or promised to the
applicant in connection with the
case, including details about the
source of any such payments. Cru-
cially, the application must also
state whether any payments previ-
ously received by the attorney
have been shared and whether any
agreement exists for the sharing of
compensation received in connec-
tion with the case.

Do Not Share Fees
Disclosure of the particulars of

any agreement to share fees ap-
proved in connection with the case
is crucial because the Code strictly
prohibits fee sharing in bankruptcy
cases.20 It provides, “a person re-
ceiving compensation or reim-
bursement under section 503(b)(2)
or 503(b)(4) of this title may not
share or agree to share (1) any
such compensation or reimburse-
ment with another person; or (2)
any compensation or reimburse-
ment received by another person
under such sections.” This prohi-
bition encompasses typical referral
fee agreements common among
the plaintiffs’ bar, but is much
broader than that. It also prohibits
an attorney from contracting out
legal work to a professional who is
not a regular member of the court-
approved attorney’s firm.

What You Don’t Know
Absolutely Can Hurt
You
Determining whether an individ-

ual or entity is the subject of a
pending bankruptcy is free, quick
and easy. The bankruptcy courts in
Alabama expect you, a competent
attorney, to (1) know how to deter-
mine whether an entity or individ-
ual is in bankruptcy, (2) know
when to make such a determina-
tion, and (3) promptly inquire as
the circumstances require.

How to Determine
Whether a Party Is in
Bankruptcy
The federal court electronic fil-

ing and records database, PACER,
has a Case Locator function that
allows you to locate bankruptcy
cases nationwide by social secu-
rity number [SSN] or employer
identification number [EIN]. If
you do not have this information
and cannot obtain it, the advanced
bankruptcy search option allows
you to search by party name, nar-
row by date and sort by jurisdic-
tion, among other features. You
can train your staff to do this.
Relying on your client or another

party’s representations about
whether he or she is subject to a
pending bankruptcy is not sufficient
to fulfill your obligation to dili-
gently inquire. In In re Fisher, a
Chapter 13 debtor listed a claim
arising from a prepetition car
wreck, which was the subject of a

pending lawsuit, on her schedules.21

Over a year after the bankruptcy fil-
ing, while the bankruptcy case was
pending, the debtor’s state court at-
torney settled her car wreck claim
and took his fee from the settlement
proceeds. The attorney’s employ-
ment, his fee, and the settlement it-
self had not been approved by the
court. After receiving an order from
the bankruptcy court to turnover his
fee, an order that threatened sanc-
tions and a report to the Alabama
State Bar if he failed to comply, and
then an order to show cause why he
should not be sanctioned for failure
to comply with the turnover order,
the attorney pled ignorance of the
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CONSTRUCTION
& ENGINEERING

EXPERTS
Forensic engineering and 
investigative inspections:

Commercial • Industrial • Residential
Our specialists have Testifying Expertise

� Construction delay damages
� Construction defects
� Acceleration of schedule
� Structural issues
� Foundations, settlement
� Stucco & EIFS
� Electrical issues
� Mechanical Systems
� Roofing problems
� Flooding & Retention Ponds
� Engineering Standard of Care issues
� Radio & Television Towers

Cain and Associates
Engineers & Constructors, Inc.

Contact: Hal K. Cain, Principal Engineer
Halkcain@aol.com

251.473.7781 • 251.689.8975
www.hkcain.com
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whole bankruptcy situation. He
showed the court a settlement mem-
orandum, signed by the debtor-
plaintiff, which said in numerous
places “I am not a party to any
bankruptcy proceedings and no
trustees (sic) in bankruptcy or credi-
tor is entitled to or even claims to
be entitled to any of the funds paid
out of this settlement.”22

The court found the attorney’s re-
liance on this statement wholly in-
adequate, stating: Every trial
attorney has or should have a
PACER account with which to
check federal court pleadings, in-
cluding bankruptcy court plead-
ings. It takes only a few moments
to check a client’s name on PACER
before distributing settlement pro-
ceeds to determine whether that
client is in bankruptcy. To rely on a
client’s representation that he or
she is not in bankruptcy is not
enough. The client may not notice
or understand the not in bankruptcy
language; the client may be con-
fused as to whether he or she is in
bankruptcy; and (not surprisingly)
sometimes clients will lie, particu-
larly if they think that answering
correctly may cause them to get
less money. In this court’s view, if a
lawyer fails to check PACER to
confirm that a client is not in bank-
ruptcy immediately before distrib-
uting settlement proceeds, the
lawyer runs the risk of being held
liable for the settlement funds that
would have otherwise gone into the
bankruptcy estate. Of course, a pru-
dent lawyer should also check
PACER upon initial retention as
well so that her employment can be
approved by the bankruptcy court
on a timely basis.23

When to Determine
Whether a Party Is in
Bankruptcy
Plaintiff’s counsel should deter-

mine whether his client is in a pend-
ing bankruptcy at the outset of the
representation, as part of the file
opening process and before any re-
ferral is made or accepted with an
expectation of compensation. Plain-
tiff’s counsel should run a new
bankruptcy search on his client im-
mediately before finalizing any set-
tlement terms. He should run yet
another search before disbursing
settlement proceeds to his client.
Diligent defense counsel should

determine whether a plaintiff is in a
pending bankruptcy, or has had
prior bankruptcies, at the outset of
her representation, as part of her
initial investigation of the plaintiff.
Defense counsel should update her
bankruptcy search before finalizing
settlement terms, to confirm plain-
tiff’s authority to settle and release
claims. Finally, defense counsel
should run a search immediately
prior to disbursing settlement pro-
ceeds to a pro se plaintiff or to
plaintiff’s counsel to confirm the
settlement (and release) was prop-
erly approved by the court and will
be enforceable.

What Could Happen 
If You Fail to Follow
These Rules: 
A Cautionary Tale
In In re McLemore, a Chapter 13

debtor was involved in a car 

accident post-petition.24 His plan,
which was confirmed in December
2020, shortly after the accident,
provided that nonexempt proceeds
of the claim would be paid to the
Chapter 13 trustee for the benefit of
unsecured creditors. In July 2021,
seven months after the plan was
confirmed, and apparently spurred
by the Chapter 13 trustee’s investi-
gation of the status of the pending
claim, the debtor notified his bank-
ruptcy counsel that he had engaged
a plaintiff’s firm to represent him in
the personal injury action. In Au-
gust, the plaintiff’s lawyer con-
tacted the Chapter 13 trustee. He
notified her that the personal injury
claim had been settled in June 2021
for $40,000 and that $16,788.26 in
settlement proceeds had been dis-
bursed to the debtor. In response,
the trustee filed a Motion to Exam-
ine the Debtor’s Transactions with
Attorneys, Motion to Examine At-
torney Fees and Motion to Dismiss
the bankruptcy case. The debtor
amended his schedules to reflect
receipt of the settlement proceeds
and claim an exemption in a por-
tion of the proceeds and filed a
Motion to Modify Chapter 13 Plan
Post Confirmation. In turn, the
debtor filed a Motion to Employ
Special Counsel, Nunc Pro Tunc, a
Motion to Approve the Settlement,
and an Application for Approval of
Attorney Fees and Expenses.
The Court found that the settle-

ment funds were property of the
estate and that disbursement of the
funds constituted conversion of es-
tate property. Finding that plain-
tiff’s firm had a history of
disbursing settlement funds without
court approval, the Court denied

T H E  B A N K R U P T C Y  I S S U E
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both the motion to employ and the
fee application and ordered plain-
tiff’s counsel not only to disgorge
his fees to the trustee, but to turn
over the full $40,000 in settlement
proceeds to the trustee within 14
days.
In addressing violations of bank-

ruptcy law, bankruptcy courts are
not limited to ordering disgorge-
ment of fees and return of con-
verted property. Courts can and do
refer counsel to state disciplinary
boards, order sanctions and issue
show cause orders, among other
things. A client who is found to
have converted estate assets may
have her own complaints to file
with the state bar.

Conclusion
When you run that PACER

search and discover your client (or
another party) is in bankruptcy,
and you aren’t certain how that
bankruptcy affects your case, there
is a whole cast of characters in the
bankruptcy world who can and
will help you figure it out. You can
find contact information for the
debtor’s bankruptcy attorney, the
Chapter 13 trustee, the Bankruptcy
Administrator and/or the Chapter
7 trustee either at the top of the
PACER docket report or on the
court’s website.
Don’t put your engagement, your

fee, or your settlement in jeopardy.
When in doubt, reach out.            s
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introduction
Rising interest rates, inflation, and a

global economic slowdown create the per-
fect storm, pushing some companies into fi-
nancial distress. These conditions can also
create opportunities for investors to make
strategic acquisitions of distressed assets.
A sale of distressed assets can benefit

creditors, by generating cash to pay down
debt, as well as buyers, by providing a

means for savvy investors to enhance their
own portfolio and expand into new markets
through the targeted acquisition of assets for
a relative bargain. A distressed asset sale
may even be the centerpiece of a debtor’s 
financial restructuring, enabling it to shed
burdensome or unproductive assets and alle-
viate its debt load.
The best procedural vehicle for meeting

the goals of the transaction will depend on
the circumstances. Let’s look at some of the
most common types of distressed asset sales.

BANKRUPTCY SALES
(And Non-Bankruptcy Alternatives) for 
Buying and Selling Distressed Assets

By Jay R. Bender, James B. Bailey, and Cathleen C. Moore
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Sales Under Section 363 of the
Bankruptcy Code
Section 363 of the Bankruptcy Code – which gov-

erns the use, sale, and lease of property of the estate –
allows a debtor or bankruptcy trustee to sell assets
outside the ordinary course of business.1 A debtor
may use section 363 to sell assets ranging from a sin-
gle piece of equipment to its entire business. A section
363 sales offer multiple advantages for both buyers
and sellers that are not available in other types of dis-
tressed asset sales. The most significant advantage is
that buyers in a section 363 sale take the assets free
and clear of all liens, claims, and encumbrances if
certain conditions are satisfied.2 This allows the
debtor to sell its assets “as is” with limited representa-
tions and warranties, while enabling the buyer to ac-
quire clean title and protection against successor
liability claims and other liabilities arising from the
debtor’s operation of the assets. The finality and cer-
tainty of a bankruptcy sale order can increase demand
for the assets and generate a higher sales price, which
in turn helps maximize value for the debtor’s bank-
ruptcy estate and for the creditors.
Section 363 sales offer several additional advan-

tages. Prospective buyers can choose which of the
debtor’s executory contracts and leases they want to
acquire. As long as the debtor or buyer satisfies out-
standing amounts owing under the relevant agree-
ments, and the buyer provides adequate assurance of
future performance under the contract, then the debtor
may assume the contract and assign it to the buyer as
part of the section 363 sale. Typically, anti-assign-
ment provisions in a debtor’s contracts will not be en-
forced in bankruptcy. This ability to choose valuable
contracts to acquire in a sale, while leaving burden-
some contracts with the debtor’s bankruptcy estate,
makes a section 363 sale particularly attractive to
buyers acquiring a debtor’s business.
Section 363 sales also provide good faith purchasers

protections to prevent the unwinding of a sale by a
later modification or reversal of the sale on appeal, so

long as the sale order includes a finding that the buyer
has acted in good faith.3 Moreover, section 363 sales
insulate buyers from fraudulent transfer liability, since
the auction process ensures that the debtor receives
the highest and best price for the assets, and sale or-
ders typically bar future fraudulent transfer claims.
The Bankruptcy Code provides a detailed framework

for section 363 sales. Sales under section 363 are fre-
quently conducted by auction in furtherance of the
Bankruptcy Code’s value maximization policy objec-
tives. A typical section 363 sales process begins with
the debtor marketing the assets and identifying prospec-
tive buyers, and then selecting one of the buyers to
serve as what is referred to as the stalking horse bidder.
The purpose of a stalking horse is to set the baseline
purchase price at a public auction to be conducted later
pursuant to court-approved procedures, and to entice
other prospective bidders into the auction process.
After selecting the stalking horse, the debtor and the

stalking horse will execute an asset purchase agree-
ment governing the terms of the sale. Because the
stalking horse incurs substantial transaction costs in
negotiating a deal with the debtor that has no guaran-
tee of closing, the asset purchase agreement will typi-
cally provide for certain bidding protections for the
stalking horse. These protections usually include a
break-up fee, overbid protections, and expense reim-
bursement in the event that the stalking horse is not
the winning bidder or the debtor otherwise terminates
the transaction.
The sales process is similar regardless of whether

the 363 sales pleadings are filed with the bankruptcy
petition or later in the case: (1) the debtor will file a
motion to approve bidding procedures, which sets
forth the terms of the auction process (including re-
quired qualifications for bidders and bids, bidding
deadlines and deadlines for sale objections, and rules
governing opening bids and the auction process); (2)
the court will hold a hearing on the bidding proce-
dures; (3) the court will approve the bidding proce-
dures (or a modified version thereof); (4) the debtor
will continue to market the assets and solicit additional
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bids; (5) if the debtor receives additional qualifying
bids, it will proceed to an auction; (6) at the conclusion
of the auction, the debtor will select the bid that it
deems to be the highest and best offer for the assets in
accordance with its sound business judgment. The
debtor’s selection of the winning
bidder is subject to bankruptcy
court approval, and a hearing to ap-
prove the sale is typically held
shortly after the conclusion of the
auction. If the court approves the
sale, it is statutorily stayed for 14
days unless the court waives the
14-day stay period (which routinely
occurs), thus permitting the sale to
close soon after court approval.
Even though a sale under section

363 occurs within the boundaries
of a well-established statutory
structure, and, as such, offers
some degree of predictability, a
363 sale comes with inherent un-
certainties associated with any
type of court proceedings. Credi-
tors and contract counterparties
must receive notice of the pro-
posed sale and have the right to
object, competing bidders may
complicate the process, and the court could deny the
proposed bidding procedures (or override previously
approved procedures if it deems it to be in the best in-
terest of the estate to do so) or decline to approve the
sale entirely. Thus, both the debtor and the proposed
purchaser must be prepared to respond to unexpected
disruptions as soon as the section 363 pleadings are
filed.
The 363 sales process can involve negotiations with

numerous stakeholders, and the final deal (and the
final sale order) will often reflect concessions made to
satisfy objections filed by interested parties. Notwith-
standing the complications that may arise during the
363 sales process, once the court enters a final order
approving a 363 sale (and relevant appeals periods
expire), the parties to the transaction can enjoy a
higher degree of certainty, finality, and protection
than that afforded by other kinds of distressed asset
sales.

UCC Article 9 Sales
Creditors with claims secured by personal property,

such as equipment or inventory, often must take ad-
vantage of a sale under Article 9 of the Uniform Com-

mercial Code to realize the value
of their collateral. Such sales are
often at discount prices and can
have other advantages attractive to
distressed asset purchasers.
Article 9 governs the relation-

ship between debtors and their se-
cured creditors with respect to
personal property. In general, a se-
cured creditor may enforce its
rights in collateral after default by
the borrower by repossessing and
disposing of the property securing
the loan. The secured creditor’s
remedies include the right to sell
the collateral to a third party. To
properly effectuate a sale under
Article 9 after default by the
debtor, a secured creditor must
follow the statutory requirements
for repossession, notice, and com-
mercial reasonableness of the sale.
First, the secured creditor must

repossess the collateral in accordance with the proce-
dures set forth in Article 9 (which vary depending on
the type of collateral). Once the secured creditor has
repossessed the collateral, it must provide proper no-
tice before it can sell the collateral to a third party. Ar-
ticle 9 sets forth detailed requirements with respect to
which parties must receive notice of the sale,4 the
content of the notice,5 and the timeliness of the
notice.6

Compliance with these notice provisions ensures
only that the notice of the sale is reasonable. In order
to insulate the sale from future legal challenges, a
creditor foreclosing on collateral is also required to
conduct a sale that is commercially reasonable in
method, manner, time, and place.7 For non-judicial
sales, disposition, collection, and enforcement of col-
lateral is considered commercially reasonable if it is
1) made in the usual manner on any recognized mar-
ket; 2) at the current price in any recognized market at
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the time of disposition; and 3) in conformity with rea-
sonable commercial practices among dealers in the
type of property being sold.8 Despite these general
guidelines, the question of whether a sale was com-
mercially reasonable may be a question of fact that
turns on the underlying circumstances. Accordingly,
the Alabama UCC recognizes that a transaction may
still be commercially reasonable even if the secured
party may obtain a greater amount for the assets using
a different method.9

A commercially reasonable sale can take many
forms: it can be a public or private sale, it can take
place at any time or place and on any terms, it can be
made by one or more contracts, and the collateral may
be sold as a unit or in parcels.10 Courts consider the
sales price, manner of sale, timing of sale, and conduct
of sale in evaluating commercial reasonableness. With
respect to the manner of sale, courts generally find
public sales to be commercially reasonable if the se-
cured creditor provides sufficient notice to the public.
Private sales are more likely to be deemed commer-

cially reasonable if the creditor can show that it retained
a broker to assist with the sales process, or at least so-
licited multiple offers before making a sale. The timing
of the sale must also be commercially reasonable, and
the secured creditor cannot delay a sale if doing so will
cause the value of the collateral to decline.
An Article 9 sale may be an attractive option for

buyers, debtors, and secured creditors. It is generally
faster and less expensive than a sale in bankruptcy, so
it may be beneficial in cases where the value of the
assets is deteriorating rapidly. A debtor can benefit
from an Article 9 sale by negotiating the secured cred-
itor’s release of deficiency claims, personal guaran-
tees, or other collateral in exchange for the debtor’s
cooperation with the Article 9 sale.
Article 9 sales provide benefits for buyers as well, in-

cluding the opportunity to purchase collateral at a dis-
count while avoiding the expense and delay of a
bankruptcy auction process. Upon completion of the
Article 9 sale, the buyer takes whatever rights the
debtor had in the collateral, free and clear of the fore-
closing creditor’s security interest and any subordinate
security interests. And while an Article 9 sale cannot
insulate the buyer from fraudulent transfer or successor
liability in the way that a 363 sale can, the buyer may
conclude that the risk of such claims is relatively low.

One obvious disadvantage of an Article 9 sale is
that it is limited to personal property and cannot be
used to sell real property. While an Article 9 sale may
be sufficient to sell discrete items of personal prop-
erty, it may not be practical to sell an entire business
through this process. Moreover, an Article 9 sale may
be disrupted by a bankruptcy filing at any time.
Also, the absence of a court order approving the

sale and addressing any deficiency claims may in-
crease the chances of later litigation over the transac-
tion. Similarly, failure to comply with the strict
statutory requirements and commercial reasonable-
ness standards may result in challenges to the sale
(and the fact that the commercial reasonableness stan-
dard is itself so fact-specific makes it more difficult
for the parties to structure a completely attack-proof
sale).
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Receivership Sales
Federal or state court receiver-

ships provide another vehicle for
buying and selling distressed as-
sets. In a receivership, a third
party (the receiver) is appointed
by a court to administer assets that
are subject to a dispute or claim.
The receiver’s mission is to safe-
guard and protect a defendant’s as-
sets pending the court’s final
disposition of the case at bar. Most
often, the appointment of a re-
ceiver is sought by a creditor who believes that the
debtor’s assets are being or may be mismanaged to
the detriment of the creditor’s interests.

State and federal receivership
statutes generally define a re-
ceiver’s powers in broad and
vague language, leaving it to the
supervising court to tailor the
scope of the receiver’s authority to
the specific needs of the case at
bar. The order appointing the re-
ceiver should specifically describe
the receiver’s powers. A receiver’s
duties generally include the power
to locate, seize, and take title to
the entity’s assets; to manage the
debtor’s business; and to sell or

otherwise dispose of the receivership’s assets, subject
to court oversight and approval.
The sale of assets by federal receivers is governed by

28 U.S.C. §§ 2001, 2002, and 2004. These provisions
offer specific guidelines regarding certain procedural
requirements, such as notice provisions, but are vague
regarding other procedural matters. A federal receiver
may sell receivership property – whether real or per-
sonal property – through either a public or private sale.
The federal receivership statute imposes certain addi-
tional requirements for appraisals, notice, and pricing
with respect to private sales. Both public and private
receivership sales have to be made upon such terms
and conditions as the court directs.11 Accordingly, be-
fore a receiver can sell receivership property, it should
seek direction from the court regarding the terms and
conditions upon which the sale may be made.
State receiverships statutes may include their own

provisions regarding receivership sales. But in many
states, including Alabama, general receivership
statutes are sparse and lack specific statutory guid-
ance for receivership sales.12 Accordingly, the court
overseeing the receivership will impose the rules and
procedures governing receivership sales in the case
before it, either in the order appointing the receiver,
an order authorizing the sale or governing sales pro-
cedures, or similar orders.
Selling assets in a receivership can have advantages

over selling in bankruptcy. For example, a Chapter 11
bankruptcy case can be expensive. The costs of pro-
fessionals and other administrative fees in bankruptcy
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can significantly reduce the recovery for creditors.
Because receiverships are more flexible and have
fewer statutory requirements than bankruptcy cases, a
receivership generally is less expensive. And with
fewer statutory requirements, receivership courts and
the parties involved have more flexibility to tailor ad-
ministration to the needs of the case.
There are disadvantages to selling assets in a re-

ceivership as well. The same lack of statutory struc-
ture that allows for flexibility can also create
confusion and unpredictability. Receiverships are rel-
atively uncommon, so judges frequently have little
experience overseeing receivership cases (unlike
bankruptcy judges, who are well-versed in the Bank-
ruptcy Code and section 363 sales).
Also, while the Bankruptcy Code expressly pro-

vides for the sale of assets free and clear of liens, with
the liens attaching to the sales proceeds, most re-
ceivership statutes lack similar provisions. Conflict-
ing case law regarding whether a receivership court
may order free and clear sales of receivership prop-
erty, particularly where the property being sold is
worth less than the value of all secured claims, can
complicate the sale of encumbered assets. And as with
Article 9 sales, a receivership may be superseded at
any time by the filing of a bankruptcy case.
It is impossible to fully remove the “distress” from

distressed asset sales, and there is no perfect proce-
dure that will always guarantee top dollar return for
creditors and sellers, a risk-free bargain for buyers,
and an efficient, inexpensive, complication-free
process. But each of the methods outlined offer cer-
tain advantages that parties can use strategically to ac-
quire assets at a discount, generate much-needed cash
for a business and its creditors, and potentially serve
as the centerpiece of a more comprehensive debt 
restructuring.                                                               s

Endnotes
1. 11 U.S.C. § 363.
2. Id. at § 363(f).
3. Id. at § 363(m).
4. ALA. CODE § 7-9A-611.
5. Id. at § 7-9A-613(1).
6. Id. at § 7-9A-612.
7. Id. at § 7-9A-610.

8. Id. at § 7-9A-627(b).
9. Id. at § 7-9A-627(a).

10. Id. at § 7-9A-610(b).
11. 28 U.S.C. § 2001(a).
12. Alabama’s general receivership statute is found at Alabama Code §§ 6-6-620 to 6-6-228.

Rule 66 of the Alabama Rules of Civil Procedure also govern state court receiverships. The
Alabama Code includes specific receivership provisions governing matters such as insolvent
bank receiverships, insolvent insurer receiverships, and corporate dissolution receiverships
that are beyond the scope of this article.
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for far too many small businesses.
Too often, small businesses enter a
Chapter 11 bankruptcy case only
to have the bankruptcy case subse-
quently dismissed or converted to
liquidation in Chapter 7.
For several years prior to 2019, a

brew of practitioners, academics,
and judges weighed in on the proba-
ble causes of the high rate of failure
of small business reorganizations in

Chapter 11. Among other explana-
tions, traditional Chapter 11 cases
were deemed to be too expensive,
too complicated, and too drawn out
for a typical small business to fund
and survive. Following years of
commentary and studies designed to
recommend changes that could
make Chapter 11 more effective for
small businesses, Congress ac-
knowledged in 2019 that “small
business chapter 11 cases continue
to encounter difficulty in success-
fully reorganizing.”1

Chapter 11 bankruptcy has been a graveyard

SUBCHAPTER V:
A New Reorganization Model for Small Businesses

By Gary E. Sullivan



Help arrived. Seeking to stream-
line the process2 by which small
businesses reorganize, Congress
passed the Small Business Reorgan-
ization Act of 2019 [the “SBRA”].
The SBRA introduced a new small
business subchapter of Chapter 11
that was codified as Subchapter V.3

This subchapter provides a new
model for struggling small busi-
nesses seeking to reorganize.

Definition of “Small
Business” for Purposes
Of Subchapter V
Since the passage of SRBA, the

definition of small business – those
qualifying to file a small business
case under Subchapter V – has 
expanded significantly. Using debt
as the measure of the size of a

business, the SRBA originally lim-
ited eligibility for Subchapter V to
businesses with non-contingent,
liquidated debts of no more than
$2,725,625.4 Along came the pan-
demic and with it enactment of the
CARES Act. One provision of the
CARES Act expanded the non-
contingent, liquidated debt dollar
limit to qualify as a “small busi-
ness” for purposes of Subchapter
V to $7,500,000.5 The higher dol-
lar amount definition of small
business was recently renewed and
will remain in effect until 2024.6

Key Features of 
Subchapter V
In several important respects,

Subchapter V differs from the tradi-
tional Chapter 11 model. This arti-
cle highlights and briefly discusses

some (but certainly not all) of the
features of this new small business
reorganization model.
One central difference is the role

of the bankruptcy trustee. In tradi-
tional Chapter 11 cases, existing
management (the Debtor-In-Pos-
session, or DIP) is empowered to
administer the bankruptcy case,
and the appointment of a bank-
ruptcy trustee is disfavored and
rarely occurs.
By contrast, Subchapter V re-

quires the appointment of a trustee
in every case, with the role of that
trustee including a novel duty to
“facilitate” development of a con-
sensual reorganization plan.
A second difference is the abro-

gation of the absolute priority rule
in Subchapter V cases, allowing
existing small business owners to
more confidently make additional
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investments in the future of the re-
organized business. Additionally,
Subchapter V vests the exclusive
power to propose a reorganization
plan in the debtor, thereby stream-
lining the confirmation process
and avoiding prolonged fights
over competing plans proposed by
creditors or other stakeholders.
Finally, Subchapter V enables

the modification of a mortgage on
the debtor’s principal place of res-
idence in certain circumstances.

Subchapter V Trustee :
Overseer and…
Mediator?
Subchapter V requires the ap-

pointment of a trustee in every
case.7 The length of a Subchapter
V reorganization plan is similar to
the length of plans in chapter 13
individual reorganization cases –
three to five years.
As for the trustee, the term

served by the Subchapter V trustee
is determined by the type of plan
confirmed. If a consensual plan,
agreed to by debtor and creditors
alike, is confirmed by the court,
the trustee’s duties end following
substantial consummation of the
plan.8 If a contested plan is con-
firmed, the trustee’s roles continue
until the plan is complete.9 Many
of the duties of a Subchapter V
trustee are “traditional” bankruptcy
trustee duties, including objecting
to claims, administering payments,
filing reports, and being heard on
various matters such as valuation
disputes, confirmation and any sale
of property of the estate.10

In one important respect, however,
a Subchapter V trustee takes on a
duty foreign to trustees in Chapters

7 or 11 or 13: the duty to “facilitate
the development of a consensual
plan of reorganization.”11

The contours of what all a Sub-
chapter V trustee might do to “fa-
cilitate” the development of a
consensual plan are somewhat nas-
cent and evolving given that Sub-
chapter V was only codified a few
years ago. The Bankruptcy Code
provides little to no guidance.
Furthermore, during those few

short years, the pandemic, along
with the substantial monetary and
fiscal stimulus provided by the fed-
eral government, caused a sharp
drop in bankruptcy filings includ-
ing business filings. As a result, the
numbers of Subchapter V cases
filed since 2019 has been relatively
small; hence, caselaw discussing
Subchapter V trustees’ roles is pre-
dictably sparse.
Because the development of a

consensual plan requires that the
debtor and creditors reach an agree-
ment, some commentators view the
Subchapter V trustee’s facilitation
role as that of a mediator.12 In this
regard, arriving at a consensual plan
of reorganization is simply “settling
the case” with the trustee serving as
mediator. Many of the practices and
techniques employed by mediators
in general will almost certainly
serve Subchapter V trustees well as
they attempt to bring debtors and
creditors together with the goal of
arriving at consensual plans of reor-
ganization in Subchapter V cases.

Goodbye, Absolute 
Priority Rule; Hello,
Disposable Income
Another important reform

imbedded in Subchapter V is the

abrogation of the Absolute Priority
Rule [APR]. APR is a general
legal doctrine that requires that a
class of claimants in the capital
structure be paid in full before an
inferior class may receive value.
Chapter 11 requires that reorgani-
zation plans adhere to APR.13 In
the context of a garden variety
Chapter 11 case, APR requires, for
instance, that objecting unsecured
creditors receive full payment of
their claims before equity holders
can retain or receive any value.14

A plan of reorganization that vio-
lates the APR cannot be con-
firmed. As a result, the owners of
a business in bankruptcy often
have a disincentive to make addi-
tional equity investments in sup-
port of the reorganization and may
even lose their equity to unsecured
creditors.15

Subchapter V cases are free
from the limitations of the APR.
Owners of small businesses in
bankruptcy can now seek confir-
mation of plans of reorganization
that propose fresh investments
from equity holders regardless of
whether or not receiving value
from the new investments would
otherwise violate the APR.
Instead of applying the APR, Sub-

chapter V requires that a small busi-
ness dedicate all its “disposable
income” toward paying creditors for
a period of at least three years to as
long as five years.16 This feature of
Subchapter V is similar to the chapter
13 individual reorganization model.
Central to this model is the quid pro
quo requiring that unsecured or
under-secured creditors accept less
than full payment in exchange for the
debtor’s promise to dedicate all dis-
posable income for a period of years
to the payment of creditors’ claims.17
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The Exclusive Right to
Propose a Plan of 
Reorganization
In addition to being free from the

strictures of the APR, debtors in
Subchapter V also enjoy the exclu-
sive right to propose a plan of reor-
ganization.18 The ability to propose
a plan is a source of control in a
bankruptcy case. In a traditional
chapter 11 case, that control is
vested in the DIP for a limited pe-
riod of time, called the exclusivity
period.19 Once the exclusivity pe-
riod lapses, creditors are free to
file their own competing plans.20

The ability to file a competing plan
provides a creditor leverage in sev-
eral ways, not least of which is the
ability to seek support from other
creditors to have the competing
plan confirmed.
By vesting the exclusive right to

file a plan in the debtor, Subchapter
V strengthens the debtor’s hand in
negotiations with its creditors.
Paired with the trustee, aka the con-
sensual plan facilitator, Subchapter
V debtors are placed in a strong po-
sition in terms of seeking consensus
among creditors regarding the terms
of a reorganization plan. Anecdotes
by bankruptcy practitioners support
the notion that plans are being con-
firmed more quickly and more effi-
ciently in Subchapter V versus
traditional chapter 11 cases.21

Debtor’s Shiny New
Power: Cramming
Down a Residential
Mortgage
A debtor’s ability to reduce the

amount of a secured claim can be

a powerful tool in bankruptcy be-
cause secured claims generally
must be paid in full only up the
amount of value of the property.22

By way of example, if a creditor is
owed $50,000 secured by a secu-
rity interest in collateral worth

$10,000, bankruptcy allows the
amount of that creditor’s secured
claim to be “crammed down” to
$10,000.
When a creditor’s claim is secured

by a mortgage on debtor’s principal
place of residence, however, the
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debtor is prevented from cramming
down that claim in Chapter 11 or
Chapter 13 cases.23 Accordingly,
bankruptcy has historically offered
little to no respite from a mortgage
taken out by a small business owner
on his or her home.
Thanks to Subchapter V, small

business owners can now cram
down mortgages on their homes.
Or at least some of them. There
are two basic requirements for
cramming down a mortgage on the
small business debtor’s home: (i)
the mortgage loan proceeds were
not used to acquire the home, and
(ii) the loan proceeds were used
primarily in connection with the
small business of the debtor.24 As
to the latter requirement, a reason-
able construction of “primarily” is
that over half the proceeds were
used in the small business.
Although the ability to cram

down a home mortgage is doubt-
less a valuable right in a small
business bankruptcy case, there is
an obvious practical limitation: the
value of the home must leave the
secured claim under water. Be-
cause home values in most areas
of our state have continued to
climb over the past few years, the
Subchapter V home mortgage
cramdown provision may well be
the proverbial solution in search of
a problem. Or, just perhaps, the
ongoing unwinding of the mone-
tary stimulus that fueled the hous-
ing boom may breathe new life
into this cramdown power. Only
time will tell.

Final Thoughts
Struggling small businesses now

have new tools available for reor-
ganizing thanks to Subchapter V.
This new model should lead to
higher rates of confirmed plans of
small business reorganizations
and, hopefully, the preservation of
more value for the benefit of
debtors and creditors alike.         s
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Uncle, admittee, mother, and stepfather
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and Tracy Marlowe Pflaum (1992)
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when a man appeared at her apart-
ment door and handed her a notice
requiring her attendance in
Tuscaloosa County Small Claims
Court. The man told her she was
being sued and that the lawsuit
was scheduled for trial.
Six months after the trial, Mrs.

Taylor welcomed me into her
home, a tidy apartment in
Tuscaloosa where she and her hus-
band of 59 years lived before he
died in January 2021.

Mrs. Taylor is 82 years old. She
is tall, friendly, and spry and has
one of the biggest smiles I’ve ever
seen. Pictures of her family adorn
every surface in her small living
room. She proudly shows me her
husband and each of her kids and
grandkids.
We sat at her kitchen table where

a big pot of greens soaked as she
told me about the case. “When that
man left after giving me the notice
to be in court,” she said, “I was so
scared.” She had never been to
court, never seen a courtroom,
thought court was the same as jail,
and that she was being ordered to
report to jail. After the man left,

Mrs. Annie Taylor learned she was 
being sued for conversion

The VLP and a Tractor
By Pamela Bucy Pierson
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she called her daughter and talked with other family
members, one of whom knew about the Volunteer
Lawyers Program (VLP) and contacted the VLP on
Mrs. Taylor’s behalf. Jon Townsend, a volunteer attor-
ney with the VLP and partner at Dorroh & Mills PC in
Tuscaloosa, took Mrs. Taylor’s case.
On the day of the trial, March 7, 2022, one of Mrs.

Taylor’s daughters, as well as one of her
granddaughters, an RN who lives in At-
lanta, came to court with a terrified Mrs.
Taylor. Jon Townsend met them at the
courthouse.
The lawsuit filed against Mrs. Taylor

was brought by a man she had known
“all that boy’s life.” As Mrs. Taylor ex-
plained, he was the same age as one of
her daughters, and when he was grow-
ing up, “was at our house all the time,
and oh my, how that boy could eat!”
The complaint sought $3,600 in dam-
ages, plus court costs. At issue was an
old, rusty, inoperable tractor that sat for
years on a vacant lot in Coaling, Alabama, next to
where Mrs. Taylor and her husband lived before mov-
ing to Tuscaloosa.
The plaintiff took the stand and claimed that in Jan-

uary 2020, he and Mr. Taylor entered into an agree-
ment for the sale of the tractor, that he (the plaintiff)
had paid for the tractor in installments, making the
last payment in December 2020. He claimed that
when he went to get the tractor, in early 2021 after
Mr. Taylor had died, it was gone.
Mrs. Taylor also testified. She testified that she

knew nothing about the tractor or any agreement re-
garding it. “My husband didn’t tell me nothing about
that tractor,” she said. “He took care of everything
outside and I took care of everything inside.” She did
not talk with her husband or with anyone else, includ-
ing the plaintiff, about the tractor. She never got or
saw any money for the tractor. She had no knowledge
of what happened to the tractor or its present location.
The judge asked questions of both parties and con-

cluded that the plaintiff failed to produce “any evidence

to establish that Defendant took possession of the prop-
erty, denied Plaintiff the property, or allowed it to be
disposed of to another.” The court dismissed the plain-
tiff’s case for failure to meet his burden of proof.
What did Mrs. Taylor think after her experience in

court? One thing is clear. She thinks the world of Jon
Townsend: “Oh, he was so good! He was just like the

lawyers on television, asking questions
and explaining the case. He is so sweet.
I just love him to death.”
Jon Townsend joined the VLP shortly

after he began practicing law in Alabama.
Why does he do it? “It’s the right thing to
do,” Jon says. Created in 1990 by the Al-
abama State Bar, the Volunteer Lawyers
Program matches attorneys who wish to
do pro bono work with low-income
clients in their communities who need
civil legal assistance. Every year, more
than 2,000 attorneys volunteer through
the Alabama State Bar’s VLP to give
their time, service, and expertise to thou-

sands of Alabamians who would not otherwise have
access to justice. It doesn’t take much time. The aver-
age VLP case takes only five hours. And, as Jon says,
“There’s nothing better about being a lawyer than ex-
periencing the gratitude of someone like Mrs. Taylor.”
If you would like the experience of helping some-

one in need and reminding yourself why you became
a lawyer, go to https://www.alabar.org/programs/
volunteer-lawyers-program/enrollment/form/ to 
volunteer to become a VLP lawyer.                           s

Pamela Bucy Pierson
Pamela Pierson is the Bainbridge Mims Emeritus

Professor of Law at the University of Alabama
School of Law. A former federal prosecutor, she
also taught at the law school for 33 years. She
serves of counsel to Frohsin, Barger & Walthall
LLC, writes books, and works with community

reentry programs. Pam is a longtime and ardent supporter of the
Alabama State Bar Volunteer Lawyers Program.

Townsend
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m e m o r i a l s

richard heywood ramsey, iii
richard ramsey, 89, passed away peacefully under hospice

care in Panama city beach , Florida on november 7, 2022.
he was born in dothan to richard h. ramsey, Jr. and lucile r.

ramsey on June 11, 1933. richard was educated in the dothan
city schools and graduated from The baylor school where he
excelled in football. While at the university of alabama, he was a
member of the Kappa sigma fraternity and, upon graduation
from the school of law, returned to his hometown, where he
practiced law more than 50 years.

Throughout the years, he served on the board of the salvation army and The Wire-
grass area Food bank. an avid world traveler (including mission trips) since his youth,
he always had a special love for Panama city beach. a member of the First united
methodist church, richard steadfastly loved God, his family, his community, and the
university of alabama’s crimson Tide.

he was predeceased by his parents; his brothers, lester h. ramsey and Jon a. ram-
sey; and his beloved grandson, Jeffrey Todd Webb, Jr.

surviving to cherish his memory are his children, richard h. ramsey, iV (estella),
roberta ramsey, and rebecca ramsey, all of Panama city beach, and rhonda Webb
(Jeff) of montgomery; grandchildren nikki Purvis, Jordan beaver, Jayden erickson
(scott), and ramsey Webb; and five great-grandchildren. also surviving are his sister,
Joy r. doggett, and several nieces, nephews, and his dear friend, nathan mathis.

in lieu of flowers, memorial contributions may be made in richard’s name to The
Todd Webb scholarship Fund through central alabama community Fund or to The
salvation army.

carlos stanford randall
carl randall, longtime prosecutor with the Jefferson county

district attorney’s office in birmingham, passed away on octo-
ber 20, 2021 after a hard-fought battle with cancer. in his dedi-
cation to justice and protecting the people of Jefferson
county, carl touched countless lives.

carl was born in mobile on June 29, 1970 and raised there. he
matriculated at rhodes college in memphis, earning a degree in
political science. carl then returned to alabama to attend the
university of alabama school of law. after law school, he imme-
diately began his career as a deputy district attorney with the Jefferson county district
attorney’s office. despite many pressures, carl never wavered in his career choice of

� richard Heywood ramsey, iii

� Carlos stanford randall

Ramsey

Randall
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cumming, Ga

admitted: 1979
died: october 8, 2022

george Bernard azar
montgomery

admitted: 1956
died: July 14, 2022

daniel Jay Burnick
birmingham

admitted: 1983
died: november 6, 2022

guy Louis Burns, Jr.
birmingham

admitted: 1983
died: september 21, 2022

marc Elliot Cavadel
birmingham

admitted: 1996
died: July 5, 2022

anthony Lee Cicio
birmingham

admitted: 1956
died: november 21, 2021

Patricia Lynn Clem
aransas Pass, Tx
admitted: 1987

died: June 26, 2022

Hon. Terry Lee dempsey
russellville

admitted: 1992
died: February 17, 2022

dayton foster Hale, Jr.
Tuscaloosa

admitted: 1979
died: august 8, 2022

William dallas Hasty, Jr.
birmingham

admitted: 1972
died: october 16, 2022

george Hugh Jones
montevallo

admitted: 1974
died: July 2, 2022

Phillip andrew Laird
Jasper

admitted: 1969
died: march 23, 2022

frank Edward Lankford, Jr.
birmingham

admitted: 1976
died: november 21, 2022

Lewis milton mcLean, Jr.
birmingham

admitted: 1984
died: september 13, 2022

douglas alan mcswain
huntsville

admitted: 1995
died: september 7, 2022

John Hamilton miglionico
birmingham

admitted: 1992
died: november 25, 2022

Larry ronald newman
birmingham

admitted: 1973
died: november 13, 2022

Charles neal Pope
atlanta, Ga

admitted: 1966
died: august 11, 2022

robert Leslie Potts
Florence

admitted: 1969
died: october 28, 2022

sydney rhodes Prince, iii
daphne

admitted: 1960
died: october 19, 2022

Jasper Beroujon roberts
elmore

admitted: 1969
died: november 20, 2022

Clifford morris spencer, Jr.
birmingham

admitted: 1964
died: november 27, 2022

robert Troy Teague
letohatchee

admitted: 2003
died: october 16, 2022

Bartley Eugene 
Tomlinson, iii
montgomery

admitted: 1997
died: February 12, 2022

david Wayne Trottier
Gadsden

admitted: 2004
died: october 26, 2022

Joe Walker
ozark

admitted: 1984
died: november 12, 2022

John ray Warren
montgomery

admitted: 1964
died: october 12, 2022

serving as a prosecutor and spent the next 25 years doing
what he loved in a place that he loved.

carl was without a doubt one of the most zealous advocators
in Jefferson county, particularly in the criminal courts. he
fought hard but always with a sense of righteousness, justice,
and fairness. he was passionate about protecting his commu-
nity and speaking for the victimized – as so aptly stated in his
eulogy, “carl was not a lawyer, he was a prosecutor.” in every one
of his many eloquent closing arguments, he made it a point to
mention why he did the job that he did – to make birmingham
a better and safer place for his daughters and family.

Throughout his career, carl served as a mentor and
teacher for countless young lawyers who began their legal
careers at the district attorney’s office. in addition to teach-
ing them the skills of a good trial lawyer, he would always in-
still that the job of a prosecutor is not always to “win” every
case, but to make sure that the truth prevails, and the right
thing is always done in the end. and, for those young
lawyers in which he saw real promise, on the rare occasion,

he would even let them deliver his coveted “second close.”
outside of the office, the tenets of carl’s life were his faith, his

family, and alabama football. he was a devout member of the
cathedral church of the advent. Without a doubt, the most
beloved parts of his life were “his girls” – wife lisa and daughters
caroline and bailey. carl enjoyed travelling extensively with his
family, especially to disney and alabama football games. he al-
ways wanted to make sure that his daughters were afforded
every experience and every opportunity.

at the end of his illness, his physicians told him there was
nothing more they could do and recommended that he
forego the debilitating treatments for his final days. carl’s 
response was, “i can’t, i have to keep fighting.” That’s who he
was. Without a doubt, carl was a fighter – just like he fought
so zealously for the last 25 years for the victims and people
of Jefferson county. he undeniably left his mark on the 
Jefferson county criminal justice system, and we are all 
indebted to him for his service and sacrifice.                             s

–J. matthew hart
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� notice

� reinstatements

� Transfer to inactive status

� disbarment

� suspensions

� Public reprimands

reinstatements
• cullman attorney stuart Lynn moore was reinstated to the active practice of law

in alabama by order of the supreme court of alabama, effective september 21,
2022. moore was previously suspended for 91 days on december 13, 2021. [rule
28, Pet. no. 2022-425]

• Tuscaloosa attorney John arthur Owens was reinstated, effective september 14,
2022, by order of the supreme court of alabama. The supreme court of alabama
entered its order based upon the august 23, 2022 order of Panel i of the discipli-
nary board of the alabama state bar in response to a motion for reinstatement filed
august 4, 2022 with the office of General counsel. owens was transferred to inac-
tive status effective august 13, 2020 by Panel ii of the disciplinary board in re-
sponse to a motion to transfer to inactive status filed on august 11, 2020. [rule
27(g), Pet. no. 2022-812]

Transfer to inactive status
• huntsville attorney michael finley robertson was transferred to inactive status,

effective august 23, 2022. The supreme court of alabama entered a notation on
the supreme court of alabama’s roll of attorneys based upon the august 23, 2022
order of the disciplinary board of the alabama state bar, in response to robertson’s
petition filed with the office of General counsel requesting he be transferred to in-
active status. [rule 27(c), Pet. no. 2022-884]

notice
• Larue Haigler, iii, who practiced in mobile and new orleans, and whose

whereabouts are unknown, must answer the alabama state bar’s formal dis-
ciplinary charges within 28 days of date of this publication, or, thereafter, the
charges contained therein shall be deemed admitted, and appropriate disci-
pline shall be imposed against him in asb nos. 2022-207 and 2022-586 be-
fore the disciplinary board of the alabama state bar. [asb nos. 2022-207 and
2022-586] alabama state bar disciplinary board
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disbarment
• Pinson attorney Harrison royster Jones was disbarred from

the practice of law in alabama by order of the supreme court
of alabama, effective september 7, 2022. The supreme court
of alabama entered its order based upon the august 15, 2022
order of Panel i of the disciplinary board of the alabama state
bar. The supreme court of alabama entered its order based on
the disciplinary board’s acceptance of Jones’s consent to dis-
barment, which was based on Jones’s recent arrest for at-
tempting to smuggle heroin to a Jefferson county jail inmate.
[rule 23(a), Pet. no. 2022-840; asb no. 2022-824]

suspensions
• birmingham attorney Brian Christopher Bugge´ was inter-

imly suspended from the practice of law in alabama by the
supreme court of alabama, effective september 14, 2022, pur-
suant to rule 20(a), alabama rules of disciplinary Procedure.
The supreme court of alabama noted the interim suspension
based upon the disciplinary commission’s order that bugge´
be interimly suspended for engaging in continued conduct
that is causing, or is likely to cause, immediate and serious in-
jury to a client or the public. [rule 20(a), Pet. no. 2022-854]

• birmingham attorney Tremele deshun Perry was summarily
suspended pursuant to rule 20(a), alabama rules of discipli-
nary Procedure, from the practice of law in alabama by the al-
abama supreme court, effective march 23, 2022. The alabama
supreme court entered its order based upon the disciplinary
commission’s order that Perry be summarily suspended for
failing to respond to requests for information in multiple disci-
plinary matters. [rule 20(a), Pet. no. 2022-365]

Public reprimands
• birmingham attorney dantwann sherrod Crane was issued a

public reprimand with general publication on september 16,
2022, as ordered by the disciplinary commission of the ala-
bama state bar, for violating rule 7.3(a) [direct contact with
Prospective clients] and rule 8.4(g) [misconduct], alabama
rules of Professional conduct. The pertinent facts are that in a
physician’s office an unknown female claiming to be crane’s
representative solicited professional employment from a pa-
tient receiving treatment for injuries sustained in a motor vehi-
cle accident. shortly thereafter, crane memorialized the events
that took place in the physician’s office in a letter to the pa-
tient. crane is also required to pay any and all costs taxed
against him, pursuant to rule 33, alabama rules of discipli-
nary Procedure, including but not limited to a $1,000 adminis-
trative fee and publication costs. [asb no. 2020-928]
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• birmingham attorney neil John Halvorson was issued a
public reprimand with general publication on september
16, 2022, as ordered by the disciplinary commission for vi-
olating rule 1.7 [conflict of interest: General rule], rule 1.8
[conflict of interest: Prohibited Transactions], and rule 5.5
[unauthorized Practice of law], alabama rules of Profes-
sional conduct. The disciplinary commission’s order was
based on a complaint filed with the office of General
counsel wherein, after investigation, it was determined
that halvorson failed to obtain waivers regarding a poten-
tial conflict of interest. Further, halvorson engaged in the
unauthorized practice of law by preparing legal docu-
ments to be effectuated in another state in which halvor-
son is not licensed to practice law. [asb no. 2019-1079]

• Tuscaloosa attorney albert Jones was issued a public rep-
rimand without general publication for violating rules 1.2
[scope of representation], 1.4 [communication], and

8.4(g) [misconduct], alabama rules of Professional con-
duct. on or about august 11, 2015, Jones was hired to
represent an individual on a personal injury case after the
individual slipped and fell at a doctor’s office. at the time
Jones was hired, the client was in a chapter 13 bankruptcy
proceeding. after obtaining permission to represent the
client on the personal injury claim from the bankruptcy
court, Jones filed suit on the client’s behalf. Thereafter,
Jones failed to adequately and timely communicate with
the client regarding the status of her case. on or about
august 17, 2019, the client was contacted by medicare re-
questing reimbursement as a result of the settlement of
her personal injury case. That same day, the client con-
tacted Jones and Jones informed her that her case had
not been settled. Jones instructed the client to ignore the
letter from medicare. however, the next day, the client
contacted the Tuscaloosa circuit court and obtained a
copy of a “Joint notice of settlement” entered between

(Continued from page 47)
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the parties in her case on may 30, 2019. Jones subse-
quently admitted that he settled the client’s case because
he believed she was going to lose her case on summary
judgment. Jones subsequently informed the investigator
that he believed he had obtained the client’s permission
to settle the case. however, Jones was unable to produce
any proof that he had obtained the client’s permission or
that of the bankruptcy court to settle the case. [asb no.
2019-1050]

• enterprise attorney Christopher mark Kaminski was is-
sued a public reprimand with general publication on sep-
tember 16, 2022, as ordered by the disciplinary board of
the alabama state bar, for violating rules 8.4(a), (d), and
(g) [misconduct], alabama rules of Professional conduct.
in may 2015, Kaminski was appointed district court judge
for coffee county and subsequently elected to a full term
on november 8, 2015. in september 2018, the Judicial in-
quiry commission began an investigation after receiving a
complaint that Kaminski was involved in an extramarital
relationship with attorney amy marshall. on July 16, 2019,
the office of General counsel received a complaint filed
by the Judicial inquiry commission alleging a number of
violations of the canons of Judicial ethics. While engaged
in the romantic relationship with marshall, Kaminski routinely

appointed marshall to cases over which Kaminski presided
and took judicial action in cases where marshall was coun-
sel of record before and after the relationship became
public. Kaminski subsequently admitted to violating
canons 1, 2, 2a, 2b, 2c, and 3c(1) of the canons of Judicial
ethics. as a result, Kaminski resigned his position as dis-
trict court judge and agreed to never seek judicial office
again. [asb no. 2019-1100]

• enterprise attorney amy Cauthen marshall was issued a
public reprimand with general publication on september
16, 2022, as ordered by the disciplinary board of the ala-
bama state bar, for violating rules 1.7(b) [conflict of inter-
est: General rule] and 8.4(f ) and (g) [misconduct],
alabama rules of Professional conduct. on or about July
16, 2019, the office of General counsel received a com-
plaint filed by the Judicial inquiry commission alleging
that marshall was involved in an extramarital affair with
district court Judge christopher Kaminsky. during the af-
fair and before the relationship became public, marshall
failed to disclose her relationship with Judge Kaminski to
her clients, opposing counsels, or opposing parties. mar-
shall also did not seek and did not obtain conflict waivers
from her clients regarding her relationship with Kaminski.
[asb no. 2019-1130]                                                                      s
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although it could rightly be said that the legislature is as old as our state’s oldest
constitution, the reality is that there is a new alabama legislature every four years.
This occurs upon the completion of the statewide general election when members of
the house of representatives and the senate are elected to new terms of office. in
fact, alabama’s constitution actually mandates that legislative leadership elections
must take place anew every four years for these new legislatures. With each new leg-
islature, there is often a good mixture of new faces and existing members who are re-
elected to the new term. however, each new term takes on a life of its own that
includes new challenges and accomplishments waiting in the wings to be presented.
sometimes new legislatures maintain existing courses set by previous legislatures,
and other times new leadership or different circumstances call for recalculations and
new courses to navigate. This new legislature is poised to be no different.

The new legislature recently completed its 2023 organizational session, which
takes place every four terms at the start of a new term (called a “quadrennium”). This
brief but critical session is when the legislature officially kicks itself into gear as a new
legislature that is ready to conduct the business of the people. in this session, as with

l e G i s l a T i V e  W r a P - u P

Othni J. Lathram
Director, Legislative Services Agency

olathram@lsa.state.al.us

For more information, 
visit www.lsa.alabama.gov.

James L. Entrekin, Jr.
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Legislative Services Agency
jentrekin@lsa.state.al.us
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all organizational sessions, the legislature elected its leaders,
adopted its rules, created its committees, and set the chairs
and membership for its standing committees. These events,
while somewhat ministerial, help to set the tone for the
coming quadrennium and signal how the house and senate
will go about their business.

The new legislature
This quadrennium starts with relative consistency in the

senate contrasted with dramatic changes in the makeup and
leadership of the house of representatives.

senate
in the senate, six new members joined the ranks with 29 

incumbent senators who were reelected to new terms. 
included among those returning for new terms was senator
Greg reed of Walker county, who was reelected by the senate
as president pro tempore, a position he was unanimously
elected to in 2021 when former senator del marsh stepped
down from the role during the last legislative term. returning
senators clay scofield of blount county and bobby singleton
of hale county were reelected as majority leader and minority
leader, respectively, by their caucus members.

House of representatives
in the house of representatives, 31 new members were

elected, and 74 incumbents were reelected to new terms.
This represented approximately a 31 percent change in
house membership, compared to the roughly 17 percent
change in the senate. in addition to the new faces, an en-
tirely new slate of legislative leadership was elected due to
the retirements or career changes of previous leadership.

representative nathaniel ledbetter of deKalb county was
elected speaker of the house. ledbetter was first elected in
2014 and quickly rose in influence among the body, becom-
ing the first freshman legislator to be elected as house ma-
jority leader by the majority caucus. ledbetter served as
majority leader for six years before his election as speaker.

alongside ledbetter, representative chris Pringle of mo-
bile county was elected as speaker pro tempore of the house.
This position assists the speaker with leadership duties and
serves as acting speaker in the house chamber when the
speaker is absent or otherwise not presiding over the cham-
ber while the house is in session. Pringle is one of the longest
serving republican members of the house, having first been
elected in 1994.

Qualified, former or retired 
alabama Judges registered
with the alabama Center for 

dispute resolution
Hon. s. Phillip Bahakel
phillip@bahakellaw.net
(205) 987-8787

Hon. John B. Bush
jbush@courtneymann.net
(334) 567-2545

Hon. W. scott donaldson
scottdonaldsonlaw@gmail.com
(205) 860-0184

Hon. r.a. “sonny” ferguson
raferguson@csattorneys.com
(205) 250-6631

Hon. J. Langford floyd
floydmediation@outlook.com
(251) 610-1001

Hon. arthur J. Hanes, Jr.
ahanes@uww-adr.com
(205) 933-9033

Hon. James E. Hill, Jr.
jimhill@hhglawgroup.com
(205) 640-2000

Hon. Charles “Chuck” r. malone
chuck@malonenelson.com
(205) 349-3449

Hon. Lucie U. mcLemore
lucie.mclemore@icloud.com
(334) 603-9987

Hon. Julie a. Palmer
judgejuliepalmer@gmail.com
(205) 616-2275

Hon. Eugene W. reese
genereese2000@yahoo.com
(334) 799-7631

Hon. James H. reid, Jr.
bevjam@bellsouth.net
(251) 709-0227

Hon. James m. russell
mack@mackrussell.com
(334) 399-2558

Hon. James H. sandlin
judge@jimmysandlin.com
(256) 319-2798

Hon. ron storey
ron@wiregrasselderlaw.com
(334) 793-7635

Hon. Edward B. vines
evinesattorney@yahoo.com
(205) 586-0222

Hon. J. scott vowell
jsv@scottvowell.com
(205) 214-7320

Hire a Private Judge

to hear any case assigned a Cv or

dr case number by the alabama

administrative Office of Courts

fasT • Easy • aPPEaLaBLE
al acts no. 2012-266 and 2018-384

For more information, search “Find a Private Judge” at 
www.alabamaADR.org
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(Continued from page 51)

a new house clerk was also elected by the members of the
house. The house elected John Treadwell of lee county to
serve as clerk of the house. The house clerk oversees all offi-
cial business of the house, from staffing and security and fa-
cilities for members to the journaling and recording of all
the official business of the house. before being officially
elected to the post, Treadwell was appointed as acting clerk
upon the retirement of Jeff Woodard, who served as clerk of
the house from 2001 until this year. Prior to serving in the
clerk’s office, Treadwell served as the deputy director of the
legislative services agency’s legal division. he is a lawyer
and a member of the alabama state bar.

Finally, returning house member scott stadthagen of mor-
gan county was elected majority leader, and returning
house member anthony daniels of madison county was
elected minority leader by their respective caucuses.

demographics of the 
legislature

The members of the legislature make a representative
cross-section of the population with each senator represent-
ing approximately 143,500 persons and each representative
one-third that many. below is a breakdown of the member-
ship by some key political and social demographics:

ParTy

House:    republicans: ...................................................................77
                 democrats: ......................................................................28

senate:  republicans: ...................................................................27
                 democrats .........................................................................8

OCCUPaTiOn

House:    legal: .................................................................................12
                 architecture: .....................................................................1
                 agriculture:........................................................................2
                 business:...........................................................................22
                 construction: ....................................................................2
                 engineering:......................................................................2
                 Finance:...............................................................................9
                 Fire/Paramedic/emergency:........................................1
                 Government:.....................................................................5
                 health care: .......................................................................4

                 Journalism/media: ..........................................................2
                 law enforcement: ...........................................................4 
                 real estate:.........................................................................7
                 religion/Faith: ..................................................................3
                 retired: .............................................................................28
                 Technology:.......................................................................1

senate:  legal: ...................................................................................7
                 agriculture:........................................................................4
                 business: .............................................................................7
                 engineering:......................................................................1
                 Finance:...............................................................................2
                 Government:.....................................................................2
                 health care: .......................................................................6
                 real estate:.........................................................................3
                 retired:................................................................................3

gEndEr

House:   male: .................................85     Party:.......18 (d), 67 (r) 
                 Female:.............................20     Party:.......10 (d), 10 (r)

senate:  male: .................................31     Party: .........5 (d), 26 (r)
                 Female: ...............................4     Party:............3 (d), 1 (r)

raCE

House:   White/caucasian:...........78    Party: .........2 (d), 76 (r) 
                 black/other minority:....27    Party: .........26 (d), 1 (r)

senate:  White/caucasian:...........28     Party: .........1 (d), 27 (r)
                 black/other minority: ......7     Party:............7 (d), 0 (r)
            

lawyers in the legislature
despite the general perception that the state house is “full

of lawyers,” the number of lawyers serving in the state legisla-
ture has been shrinking over the years. To start this quadren-
nium there are 19 licensed lawyers, making up approximately
13.5 percent of the legislative membership. They are:

senator arthur Orr..........................................................district 3 
(limestone, madison, and morgan counties)

senator sam givhan..................district 7 (madison county)

senator Lance Bell ........................................................district 11 
(shelby, st. clair, and Talladega counties)



T
h

e
 A

l
a

b
a

m
a

 L
a

w
y

e
r

www.alabar.org 53

senator rodger smitherman .................................district 18 
(Jefferson county)

senator merika Coleman .....district 19 (Jefferson county)

senator greg albritton...............................................district 22 
(baldwin, escambia, mobile, and Washington counties)

senator Will Barfoot ....................................................district 25 
(crenshaw, elmore, and montgomery counties)

representative Tim Wadsworth .............................district 14 
(Winston, Walker, cullman, and Jefferson counties)

representative Ben robbins ...................................district 33 
(coosa and Talladega counties)

representative david faulkner..............................district 46 
(Jefferson county)

representative Jim Hill ............district 50 (st. clair county)

representative Ontario Tillman.............................district 56 
(Jefferson county)

representative Juandalynn givan .......................district 60 
(Jefferson county)

representative Cynthia almond............................district 63 
(Tuscaloosa county)

representative Prince Chestnut ............................district 67 
(dallas and Perry counties)

representative Chris England ................................district 70 
(Tuscaloosa county)

representative Phillip Ensler ..................................district 74 
(montgomery county)

representative Penni mcClammy .........................district 76 
(montgomery county)

representative matt simpson ................................district 96 
(baldwin county)

lawyers in leadership Positions
despite being relatively small in number, the lawyers in

the legislature often play influential roles and garner respect
from their colleagues and all others involved with the leg-
islative process due to their experience and understanding
of the meanings and implications of the laws or decisions
under legislative consideration. This influence is many times
reflected in key leadership roles such as:

senate
n arthur orr is beginning his fourth quadrennium as a

budget chair, chairing the powerful senate Finance and
Taxation education committee for the last seven years.
having previously served as chair of the senate’s com-
mittee overseeing the general fund budget, few legisla-
tors have the background and depth of knowledge he
does of state finances and expenditures.

n Greg albritton has been reappointed chair of the Finance
and Taxation General Fund committee for his second qua-
drennium to serve in the position. albritton’s hawkish eye
toward wasteful government spending and his seasoned
knowledge and understanding of the critical aspects of
the General Fund budget has earned the respect of all
those involved with appropriations from the fund.

n Will barfoot has been appointed to serve as chair of the
Judiciary committee. his experience as an attorney and
his previous role as vice chair of the committee will serve
him greatly as he faces one of the busiest and often most
intense standing committees of the legislature.

House
n Jim hill will continue his role as chair of the powerful Judi-

ciary committee. his experience as a retired circuit and
district judge provides a much-needed practical view-
point, and his previous tenure as the committee’s chair
provides leadership experience that will, without a doubt,
help provide influence and order to the committee, which
(in similar fashion to its senate counterpart) is often the
busiest and most intense committee in the house.

n matt simpson has been appointed chair of the ethics
and campaign Finance committee, which plays a vital
role in the examination and debate of the ethical stan-
dards for all public officials and employees as well as
the campaign finance rules that directly impact the
electoral process for our state and federal elections.

With the 2023 organizational session completed, the
pieces are now set for the new legislature to chart its course,
face its challenges, and prioritize its objectives over the next
quadrennium, starting with the 2023 regular session that
begins on march 7th of this year.                                                    s
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Please email announcements to
margaret.murphy@alabar.org.

among Firms
The 32nd Judicial Circuit announces

that r. Champ Crocker is the district
attorney and will assume office this
month.

governor Kay ivey announces the
appointment of mike O’dell as the su-
pernumerary district attorney for the
ninth Judicial circuit.

alabama Personal injury Lawyers
LLC announces that nicole Lemier
joined as an associate, and the office re-
located to 300 richard arrington Jr.
blvd. n, ste. 500, birmingham 35203.
Phone (205) 855-2745.

Baker donelson of birmingham an-
nounces that aaliyah L. Locke and
Lucas L. Lopez joined as associates.

Balch & Bingham announces that
nicholas Brown, John Collier, Christy
Kuklinski, samantha renshaw, and
Lindsey yerby joined as associates in
the birmingham office, and Tripp
demoss joined as an associate in the
montgomery office.

Blount Hughes LLC of Trussville an-
nounces that david moore joined as an
associate.

Bradley arant Boult Cummings LLP
of birmingham announces that O. Cobb
Bostick and Brendan smith joined as
associates.

Christian & small announces that
shauncey H. ridgeway and Priscilla K.
Williams are now partners in the firm.

dentons sirote announces that Jack-
son m. reagan joined as an associate in
the birmingham office.

gaines gault Hendrix PC announces
that shelley Lewis is a shareholder in
the huntsville office; marc Jaskolka and
david Wilson are shareholders in the
birmingham office; sam rotenstreich,
Jake norwood, and Taylor Johnson
joined as associates in the birmingham
office; and nick Bottoms joined as an
associate in the huntsville office.

robert E. Patterson and Hunter s.
garnett announce the opening of gar-
nett Patterson injury Lawyers LLC at
100 Jefferson st. s, ste. 300, huntsville
35801 and at 108 4th ave. ne, ste. 200,
decatur 35601. Phone (256) 539-8686.
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gregory fann Law LLC of birming-
ham announces that Brian Turner
joined as a partner, and rebecca
Boykins joined as an associate. The
new firm name is gregory fann
Turner LLC.

Hand arendall Harrison sale LLC
of mobile announces that sean
dudley joined as counsel, Chase
Pritchard joined as an associate, and
Laurel H. Thorpe joined of counsel.

Heninger garrison davis of birm-
ingham announces that Jeanie s.
sleadd and anna Carroll are partners.

Huie, fernambucq & stewart LLP
of birmingham announces that Curtis
graves joined as an associate.

Johnston, moore & Weston of
huntsville announces that allison K.
moody joined as an associate.

Legal services alabama announces
that Kendra Johnson is a practice
group lead attorney in the birmingham
office.

Lloyd Legal LLC of centre an-
nounces that Laura T. Lloyd joined as
a partner.

morris, andrews, Talmadge &
driggers LLC of dothan announces
that J. adam derrick joined as an as-
sociate.

Pope & mcmeekin PC of birming-
ham announces that Jared n. Wood is
a shareholder and J. vincent swiney,
ii joined the firm. The new firm name
is Pope, mcmeekin & Wood PC.

smith, spires, Peddy, Hamilton &
Coleman PC of birmingham an-
nounces that Leslie J. minor and Tay-
lor T. Perry, iii joined as associates.   s
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rECEnT CriminaL dECisiOns

From the eleventh circuit
court of appeals
Cellphone search Warrant Execution
United States v. Vedrine, no. 20-13259 (11th Cir. nov. 29, 2022)

law enforcement officers complied with Fed. r. crim. P. 41(e)’s requirement that
their warrant for cellphone data be executed within a specified time (no longer than
14 days), and that time limit refers to the seizure of the information, “not to any later
off-site copying or review.” The fact that the data was not forensically analyzed until a
date outside of the 14-day execution period did not support suppression of the evi-
dence. in agreement with other federal circuits, the court held that “[o]nce the data is
seized and extracted by law enforcement, the warrant is considered executed for pur-
poses of rule 41, and under rule 41(e)(2)(b), law enforcement may analyze that data
at a later date.”

defendant’s removal from Courtroom
United States v. Truley, no. 21-14352 (11th Cir. nov. 10, 2022)

acknowledging that “[i]t is no small matter for a court to remove a criminal defen-
dant from the courtroom[,]” the court found no violation of the defendant’s proce-
dural or Fifth amendment due process rights in his removal for six minutes during a
hearing on his motion to withdraw his guilty plea and 31 minutes prior to allocution
in his sentencing hearing. The defendant’s disruptive behavior led to his removal
from the courtroom.

From the alabama supreme
court
right to Counsel; Harmless Error
Ex parte Hicks, no. 1210013 (ala. nov. 18, 2022)

relying heavily upon Satterwhite v. Texas, 482 u.s. 905 (1987), the court applied
harmless error analysis to reject the capital murder defendant’s argument that he
was entitled to reversal due to an alleged denial of his sixth amendment right to
counsel. Though defense counsel was appointed to represent the defendant two

T h e  a P P e l l a T e  c o r n e r

Marc A. Starrett

Marc A. Starrett is an assistant attorney general
for the State of Alabama and represents the state
in criminal appeals and habeas corpus in all state
and federal courts. He is a graduate of the Uni-
versity of Alabama School of Law. Starrett served
as staff attorney to Justice Kenneth Ingram and
Justice Mark Kennedy on the Alabama Supreme
Court, and was engaged in civil and criminal
practice in Montgomery before appointment to
the Office of the Attorney General. Among other
cases for the office, Starrett successfully prose-
cuted Bobby Frank Cherry on appeal from his
murder convictions for the 1963 bombing of
Birmingham’s Sixteenth Street Baptist Church.

J. Thomas Richie

J. Thomas Richie is a partner at Bradley Arant
Boult Cummings LLP, where he co-chairs the
class action team. He litigates procedurally-
complex and high-stakes matters in Alabama
and across the country. Richie is a 2007 summa
cum laude graduate of the Cumberland School
of Law and former law clerk to the Hon. R.
David Proctor of the United States District
Court for the Northern District of Alabama.
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days after his initial competency evaluation was ordered by
the trial court, this did not contaminate the entire proceed-
ings against him. a second evaluation was conducted after
the appointment of counsel, and the psychologist opined
that the defendant was competent to stand trial. any error in
the admission of the psychologist’s report and testimony
during the trial’s penalty phase was harmless.

Emergency aid Exception to Warrant 
requirement
Ex parte Byrd, no. 1210155 (ala. nov. 10, 2022)

The trial court correctly denied the defendant’s motion to
suppress evidence of synthetic marijuana found in his jacket
pocket by a police officer while rendering emergency aid. The
officer responded to a 911 call from the defendant’s home
and retrieved a pill bottle containing the substance from the
defendant’s jacket to provide it to responding medical per-
sonnel. The officer’s actions fell within the emergency aid ex-
ception to the Fourth amendment’s warrant requirement.

From the alabama
court of criminal
appeals
Criminal Contempt
Hernandez v. State, Cr-21-0253 (ala. Crim. app. Oct. 7,
2022)

The court found no evidence to support the trial court’s
finding that an attorney committed constructive criminal
contempt by directing a process server to serve a subpoena
on another attorney during an unrelated trial. acknowledg-
ing that ala. r. crim. P. 33.1(b)(3)(a) defines constructive
criminal contempt as “[m]isconduct of any person that ob-
structs the administration of justice and that is committed
either in the court’s presence or so near thereto as to inter-
rupt, disturb, or hinder its proceedings[,]” the court found no
evidence that the service incident, which took place during
a recess in the trial, actually interfered with the trial. There
was no evidence indicating that any juror saw the process
server serve the attorney or interact with him.
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(Continued from page 57)

aggravated stalking; ala. r. Evid. 404(b)
Latham v. State, Cr-21-0459 (ala. Crim. app. Oct. 7, 2022)

in affirming the defendant’s conviction of first-degree ag-
gravated stalking under ala. code § 13a-6-91, the court held
as a matter of first impression that no unanimity jury instruc-
tion was required for that offense. section 13a-6-91 requires
the state to prove that the defendant engaged in a course of
conduct whereby the defendant repeatedly followed or ha-
rassed the victim. The series of incidents that resulted in the
offense of aggravated stalking constituted one criminal act
for purposes of this offense, and a unanimity instruction is
not required if the evidence shows only one criminal act. 
The court also rejected the defendant’s argument that the
evidence of his repeated acts of harassment was inadmissi-
ble under ala. r. evid. 404(b), because the evidence of the
acts formed the basis for his indictment and was admissible
as direct proof of his offense.

Consolidation of Offenses; removal of Juror;
denial of Lesser-included Offense instruction;
Theft
Bester v. State, Cr-21-0334 (ala. Crim. app. Oct. 7, 2022)

The court affirmed the defendant’s rape, kidnapping, sex-
ual abuse, and theft convictions, first rejecting his argument
that his rape and kidnapping charges were erroneously con-
solidated for trial. Though the charges involved different vic-
tims, the cases were of similar character and appeared to be
part of a common scheme or plan, and the jury was in-
structed that the evidence in each case “must be judged …
on its own accord.” The trial court also did not err in denying
the defendant’s challenges for cause regarding several
veniremembers who, despite revealing tendencies toward
believing victims of sexual assault, indicated that they could
be fair and impartial. There was also no error in the refusal to
instruct the jury regarding sexual misconduct as a lesser-in-
cluded offense of first-degree rape where there was no evi-
dence to support any other charge. The defendant’s theft
conviction was also upheld because the evidence showed
that he stole and attempted to use a debit card belonging to
one of his victims.

denial of motion by Operation of Law; 
alabama Habitual felony Offender act
Wells v. State, Cr-20-0612 (ala. Crim. app. Oct. 7, 2022)

contrary to the defendant’s claim that no adverse ruling
existed from which to appeal, his motion to withdraw his
guilty pleas was denied by operation of law pursuant to ala.
r. crim. P. 24.4 when the date to rule on the motion was ex-
tended to a date certain but the motion was not expressly
ruled upon by that date or again extended for consideration.
however, the defendant’s sentence on his second-degree as-
sault conviction, though part of his plea agreement, was ille-
gal because it fell outside of the range for his offense under
the alabama habitual Felony offender act, ala. code § 13a-
5-9. This required a remand for resentencing, but the court
noted that the defendant could withdraw his guilty plea due
to the change of his agreed-upon sentence.

Cause of death; dying declaration; victim’s
Toxicology report
Bolling v. State, Cr-21-0263 (ala. Crim. app. Oct. 7, 2022)

The defendant was criminally responsible for the victim’s
death from pneumonia which stemmed from having been
shot by the defendant; the death “would not have occurred
but for his conduct” as required for criminal liability under
ala. code § 13a-2-5(a). The victim’s statement to a law en-
forcement officer after the shooting was properly admitted
as a dying declaration pursuant to ala. r. evid. 804(b)(2)
under the circumstances that he gave it, regardless that he
did not expressly declare his belief that he would die. There
was also no error in the exclusion of the victim’s toxicology
report, for his cognizance at the time of the shooting was
not relevant to issues at hand.                                                        s
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