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PRESIDENT"S PAGE

Justice4AL.com —
AVirtual Courthouse Door for Access to Justice

Where do people who live near or below the poverty line go for help with a legal prob-
lem in Alabama? They cannot afford a lawyer. They probably don't even know a lawyer. If
they can find an attorney, they cannot afford to pay the legal fees. There are roughly one
million Alabamians faced with this dilemma. How do they handle a collection dispute or a
neglectful landlord? How do they obtain a will? What about a child support or custody
problem? The potential list is endless. The Alabama State Bar receives dozens of calls
every day from people who are looking for help with basic legal problems.

Although our state government spends fewer dollars on civil legal aid than virtu-
ally every other state, there are many great resources in Alabama to help those in
need. Most of us know about the Volunteer Lawyers Programs and Legal Services Ala-
bama, but there are many lesser-known legal aid providers. They can be hard to find,
each having its own separate website dispersed across the internet. If we, as lawyers,
are not familiar with all the available resources, how can we direct people to them?
And how are those with lower educational attainment and limited resources sup-
posed to find these legal aid providers?

This year, our state bar has developed a solution to the challenge of connecting
those in need with the access to justice resources that exist. Justice4AL.com is a new
“one-stop shop”for finding legal aid providers and accessing information about the
justice system. With easy navigation, users answer a few basic questions, and the site
directs them to available services in their geographical area. Now, instead of simply
telling someone, “l cannot help you with that,” judges, court clerks, law firm reception-
ists, lawyers, and really anyone else can direct people who need legal aid resources to



the Justice4AL.com site. From there, in-
dividuals can easily find the information
and organizations that can assist them.

In addition to helping people con-
nect with legal aid providers,
Justice4AL.com also facilitates easy ac-
cess to information about courthouses
and court personnel, all searchable by
location. And the site will help individu-
als who can afford to pay for legal serv-
ices find a lawyer in their community
with relevant experience. Users will be
able to search for lawyers by geogra-
phy and practice areas. All state bar
members can now self-select one or
more practice areas in their state bar
website profile. Log in to your Alabama
State Bar profile at https://members.ala
bar.org/Member_Portal/Contact_
Management/Sign_In and use the drop-
down menu to identify the practice areas in
which you practice.

The next step with Justice4AL.comis
to make it known to those who need it,
when they need it, wherever they live. To
that end, we need your help with post-
ing the Justice4AL.com QR Code in
every courthouse and in other promi-
nent places in your community. Our
Board of Bar Commissioners will be coor-
dinating the effort to place placards with
the QR Code throughout each of their
circuits. In addition, | encourage you to
make the QR code available in your firms
and to let your staff know about the
website so that they can direct people to
it when they call with a legal problem
that your firm cannot handle. The goal is
for Alabamians to recognize the Jus-
tice4AL.com QR Code and to know that
by scanning it, they will be able to find
the legal help they need.

This fantastic new access to justice re-
source could not have become a reality
without the dedicated work of the Justice
for All Task Force. Thank you to the entire
task force for their fantastic effort and ef-
ficiency on this project. Felicia Long
chaired and Eileen Harris and Josh
Hayes co-chaired the task force. The
other members include Alexia Borden,
Judge Henry Callaway, Judge Brent
Craig, Chris Colee, Mark Debro, Peyton
Faulk, Leon Hampton, Dawn Hathcock,
Carmen Howell, Linda Lund, Matt

McDonald, Holly Ray, Judge Burt
Smithart, John Stamps, James
Terrell, Judge Erin Welborn, and Leila
Watson. In addition, Melissa Warnke,
the state bar’s director of communica-
tions, and Olivia Walker, our commu-
nications coordinator, deserve special
recognition for their contributions to
the Justice4AL.com project.

A Fond Farewell to Editor,
Greg Ward

Finally, one unre- .
lated but important -
note - this issue of
The Alabama Lawyer
is Greg Ward’s last as
editor-in-chief. On
behalf of all our members, | express
deep appreciation to Greg. For the past
five years, he has tirelessly served this
publication, its readers, its writers, and
our membership with dedication. Few
people, including me, truly appreciate

o
Ward

Please, spend a few minutes checking
out Justice4AL.com. It contains far more
information than can be described here.
And share it with others. Our hope is
that Justice4AL.com will become a new
virtual courthouse door that will ease
the daunting challenge facing people
with limited resources who need help
with a legal problem.

the amount of time and effort that is
required of the editor of The Alabama
Lawyer. With no paycheck, few acco-
lades, and lots of headaches, the job de-
mands someone with a servant’s heart.
Greg answered the call five years ago,
and he has consistently demonstrated a
passion for good writing, legal scholar-
ship, and the advancement of our pro-
fession. While we mark the end of Greg's
tenure with immense gratitude, we
know that his work has resonated far
beyond the pages of this publication.
Thank you, Greg, for your service. A
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Thank you, Greg Ward,
for your service to
The Alabama Lawyer

magazine, its readers,
and the profession!
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The Responsibility We All Share

May stands out as my favorite month, perhaps due to the flurry of activities mark-
ing the conclusion of the academic year, the onset of summer break, or the events
surrounding Law Day, which afford opportunities to engage with classrooms
statewide. Among the highlights are interactions with youth, whether through Law
Day events, assisting local bars in establishing mock trial programs, engaging with
law students, or witnessing the enthusiasm of eager minds drawn to the legal profes-
sion at the Young Lawyers’' Section Minority Pre-Law Conference.

During my interactions with law students in particular, many express gratitude for
individuals who inspired them to pursue a legal career. In those moments, it makes
me remember the lasting impact we can make by sharing our own experiences, val-
ues, and passion. The things we do today plant seeds of inspiration that will shape
the future of the legal profession.

During our travels across the state for our regional OutREACH CLE events, | have
enjoyed hearing how our members are actively cultivating this inspiration. Whether
through volunteer work, mentoring initiatives, or simply leading by example, there
are countless ways you are effecting positive change in your communities.



This month, as we prepare to commemorate the 20t Class
of the Alabama Lawyers Hall of Fame, we get the chance to
pause and recognize those who have paved the way for us.

Hearing the inspiring stories of our honorees reminds us
that our legacy isn't solely defined by grand achievements,
but rather by our daily commitment to integrity and profes-
sionalism.

As we look ahead to the next few weeks, our focus shifts
toward finalizing plans for our 147" Annual Meeting at the
Hilton Sandestin. We are all eager to gather with fellow
lawyers to learn, network, and connect. Our programming
promises an enriching experience, highlighted by a
keynote address from Brendan Hunt, who is best known for
co-creating and starring in Ted Lasso as Coach Beard. His
message on the power of kindness in the face of adversity
aligns perfectly with President Buck’s focus on civility in the
profession.

You can earn all the CLE hours you need for the year during
the meeting, including sessions on artificial intelligence,
cybersecurity, and the always well-attended Alabama
Supreme Court panel.

REDDINGCRASH

Reconstruction, Lic

Ronnie Redding, Owner/Reconstructionist
ACTAR Accredited #1546

Cell: (251) 401-3651

Email: ronnie@reddingcrash.com
www.reddingcrash.com

v Retired Trooper/Traffic Homicide Investigator

v Internationally Accredited (ACTAR)

v/ 20+ Years Experience in the Field

v/ EDR Download & Analysis—Passenger & Commercial Vehicles
v/ Commercial Vehicle Inspection & Reconstruction

v/ 3-D Animation

v Aerial Photography

In addition, our ASB Litigation Section has secured Creighton
Waters, the lead prosecutor on the Murdaugh case, as a speaker
to a breakfast it's hosting during the annual meeting.

| hope you can join us this summer. If you haven't regis-
tered already, look for the link on the homepage of
alabar.org. The hotel block is only available through May 27,
so don't wait!

Something new on the horizon that I'm excited about is a
luncheon to celebrate our 50-year members. As many of you
may know, we typically honor members who have practiced
law for 50 years during the Grand Convocation at our annual
meeting each summer. To make sure these members get the
recognition and appreciation they deserve, we decided to
hold a standalone event on Sept. 19 at Ross Bridge. | look
forward to sharing more details about this inaugural, ex-
panded celebration soon.

May your summer be full of joy, laughter, and sunshine! |
hope you'll continue to uplift, inspire, and shape a brighter fu-
ture for the legal profession and the communities we serve. A

OF ATTORNEY MEDIATORS

A non-profit association with
members who are highly experienced
Alabama attorneys dedicated to
dispute resolution through mediation

OUR PRINCIPLES INCLUDE:
1o empower,
not undermine, the
role of attorneys as
professionals in
dispute resolution

To improve the
ffectiveness,
consistency,
and skills of
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For further information and a
membership list, visit our website:
alabamaattorneymediators.com
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EDITOR'S CORNER

L
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Itis an odd thing to sit down to write my final
column for The Alabama Lawyer.

How many ways can | say thank you to the six bar
presidents who appointed me to the job? And espe-
cially to President Sam Irby, the first. Sam will forever
be my friend.

How many ways can | say thank you to the various
board members who passed through during my
tenure? If you are willing to accept the workload,
being on the board of this magazine is just about
the toughest and most time-demanding unpaid job  Sam Irby and Greg
in the bar. The board members, especially in the last
year and a half, were especially busy. Their work car-
ried no remuneration, not even CLE credit, and little thanks. They worked in small
groups, were too often on Zooms and telephone calls, all done with no one peeking
around the curtain to notice just how hard was their labor. And none of them ever
asked for public credit.

We had board members who developed specialties and for whom my all-too-regu-
lar telephone calls became part and parcel of their work week. We had several small




de facto committees who heard from me disproportionately,
yet they worked without even a whisper of a complaint. | will
miss our talks. You know who you are, and for all you did |
am eternally grateful. The bar remains in your debt.

How many ways can | say thank you to the appellate court
justices and judges, the circuit court judges, the law profes-
sors, and so many others who called with comments and
suggestions, and who introduced me to some of our best
writers?

But | may be proudest of the lawyers who published their
first big-time article in our magazine. It is easy to keep ask-
ing the same dozen people to write. But seeking out the
lawyers who are particularly knowledgeable in certain sub-
jects but who have not been published, that was fun. And it
was rewarding.

I'm happy that the audio version of the magazine remains
available, and that we were able to find a way to include it
for our hearing-impaired members at no cost to the bar. We
are a better bar because we offer that service.

We tried to be an innovative group. Did you know that at
least one other prominent magazine contacted to ask how

W\

\'\ Support
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we put our themed magazines together?

Your influence through the magazine is broader than you
know. Not only does the magazine go to about 19,000
lawyers, it scatters all across the United States, and even inter-
nationally. Never underestimate the reach - geographically
and intellectually - of your state bar journal.

But mostly, | owe many thanks to each of you for the won-
derful time I've had.

Walt Whitman once wrote in “Once | Pass'd Through a Pop-
ulous City,""Day by day and night by night we were together
- all else has long been forgotten by me...”"

I know just how he felt.

The last five years have been a rewarding walk through
that populous city. Some streets were cast of smooth brick,
some were hewn from rough cobblestone, but each was
challenging, each was worthwhile, and each forged a path
that brought something unique to the bar. Often those
streets bore wagons laden with goods that had never before
been seen on those roads. Those were the best.

For five years we were together. And | treasure that.

As Walt said, | forget therest. A

Guidance
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ESG and Thee:

What to Know About Alabama’s New Economic Boycotts Legislation

By Allen P. Mendenhall

Senate Bill 261 came as a

surprise to many lawmakers
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when it was introduced in April
2023. Now codified at Ala. Code §
41-16-160 - § 41-16-166, this leg-
islation is part of the “economic
boycott reform” movement that
targets Environmental, Social, and
Governance (ESQ) investing.
Arkansas, Florida, North Dakota,
Utah, Idaho, and Montana enacted
similar laws last year.

What does Alabama’s version
prohibit? In short, two things: (1)

state contracts with companies that
boycott particular industries cen-
tral to the Alabama economy and
(2) state and local government
mandates that companies boycott
certain industries.

The first key section provides:
“a governmental entity may not
enter into a contract with a com-
pany for goods or services unless
the contract contains a written ver-
ification from the company that
the company, without violating
controlling law or regulation, does
not and will not, during the term
of the contract, engage in economic
boycotts.”!
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The second key section provides:

No company in this state shall
be required by a governmental
entity to engage in economic
boycotts, to establish or imple-
ment policies, procedures,
guidelines, rules, reports, prod-
ucts, services, notices, disclo-
sures, or rates or pricing; to
provide or submit answers to
surveys or other information
requests or disclosures; to in-
vest in or divest of certain se-
curities, stocks, bonds, bills,
partnerships, or other invest-
ment arrangements; or to initi-
ate other corporate or business
practices that further social,
political, or ideological inter-
ests including, but not limited
to, economic boycott criteria or
other similarly oriented rating.?

The law furnishes numerous ex-
ceptions, too many to list here, and
it protects companies from gov-
ernment penalties for refusing to
engage in economic boycotts.?

Absent context, these prohibitions
may seem odd. What’s this talk
about economic boycotts? If you’re
familiar with the history of ESG,
you’ll understand. Here, briefly, is a
definition with some backstory.

ESG is “notoriously difficult to
define because of its different ap-
plications in different contexts, but
you can understand it in two ways:
first, as a framework or strategy
that individual corporations under-
take internally; and second, as the
nonfinancial standards, metrics, or
factors that asset management
firms, financial institutions, and
institutional investors, among oth-
ers, consider when they allocate
capital or assess risk.”

What does Alabama’s
version prohibit?

In short, two things:
(1) state contracts with
companies that boycott

particular industries
central to the Alabama
economy and (2) state

and local government
mandates that companies
boycott certain
industries.

ESG evolved from theories of
Corporate Social Responsibility. It
gained prominence from the 2004
“Who Cares Wins” conference,
hosted by the United Nations and
the Government of Switzerland.> At-
tendees of that conference included
representatives from prominent in-
vestment houses and financial insti-
tutions. The conference report,
published months later, generated
significant media attention but did
not have substantial effects on the fi-
nancial services industry until after
the 2008 Financial Crisis, which ex-
posed risk-management problems at
big banks and provoked demands
for accountability and regulatory
scrutiny. Since then, the United Na-
tions and intergovernmental organi-
zations have strengthened their
efforts to facilitate ESG through
capital markets.® Consequently, in-
vestment in ESG-marketed portfo-
lios has increased, reaching a peak
during the coronavirus pandemic.

But ESG is not just about invest
ment. It also involves shareholder
engagement. For much of the 20™
century, investors were chiefly re-
tail or household, i.e., individuals
who invested personal earnings or
savings in the stock market.
“Today,” however, explains Co-
lumbia University’s John C. Cof-
fee, “retail investors account for
only a modest minority of the
ownership of large, publicly
traded companies and probably
only around 4% of the trading in
NYSE-listed companies.” In fact,
“institutional investors control the
voting power with respect to ap-
proximately 71% of publicly
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traded equities.”® Three asset man-
agement firms — BlackRock, State
Street, and Vanguard — “now hold
large (and in the not-so-distant fu-
ture, controlling) stakes across the
public market, which gives them
ample influence over companies
and their management.” Institu-
tional investors with controlling
stakes and widespread ownership
in publicly traded companies exert
pressure on firms to institute ESG
in their processes and governance.

Recently, demand for ESG funds
has declined.!® Last year (2023) was
their “worst calendar year on
record,” according to Alyssa
Stankiewicz."' And a growing back-
lash against ESG is underway, espe-
cially in the U.S., where Republican
state legislatures have introduced or
passed “anti-ESG” bills, Republi-
can governors have formed a coali-
tion to oppose ESG, Republican
state treasurers have divested state
funds from asset managers that pri-
oritize nonpecuniary criteria in in-
vestments, and Republican
attorneys general have sued over
various ESG-related matters.

Alabama’s Economic Boycotts
legislation is part of this pushback.
Alabama’s leading industries in-
clude agriculture, forestry, mining,
firearms, oil and gas, coal, and
manufacturing. Financial services
institutions and asset managers
that follow ESG principles and di-
rectives target many of these sec-
tors because of the alleged
negative externalities associated
with these industries.

Institutional investors regularly
employ “negative screens,” cate-
gorically excluding shares of com-
panies in certain industries from
index funds or securities portfo-
lios. Some engage in “impact in-
vesting,” channeling client funds
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toward industries widely consid-
ered more sustainable or socially
responsible. As stockholders, insti-
tutional investors often embrace
shareholder activism, engaging
corporate boards to advocate

Other states have
contemplated or enacted
legislation resulting in
divestment from banks or
firms that employ ESG
criteria to negatively
screen industries from
services or funds.

changes in company strategies or
policy. Banks and investors, to var-
ious extents, have reshaped the
risk-management landscape by
evaluating corporations for poten-
tial long-term environmental or so-
cial risks. Some promote green
bonds or sustainable loans as alter-
natives to more traditional invest-
ments that favor other sectors of
the economy.

Because these and other common
banking and investment practices
implicated SB261 in its original
form, the banking industry success-
fully lobbied to alter the initial lan-
guage of the bill before its passage.
The substituted language excludes
much of the finance activity from
the purview of Ala. Code § 41-16-
161(b) (quoted earlier).'?

Because finance and investing
are driving catalysts of ESG, sec-
ond only to government policy and
regulation, Alabama’s Economics
Boycotts legislation may not have

the same impact on our state’s eco-
nomic drivers as in others. But if
national trends are any indication,
we can expect more ESG-related
legislation in Alabama. During the
2024 legislative session, lawmak-
ers introduced an “anti-ESG”
measure that aimed to restrict state
depositories to companies that do
not incorporate ESG practices into
their operations.”'® In other words,
according to this bill, as a condi-
tion for entering into government
contracts for public funds, compa-
nies could not deny goods or serv-
ices based on ESG factors. Another
2024 Alabama bill would have re-
stricted state pension plan invest-
ments relying on nonfinancial ESG
aggregators.'* Other states have
contemplated or enacted legisla-
tion resulting in divestment from
banks or firms that employ ESG
criteria to negatively screen indus-
tries from services or funds.

The Alabama Economics Boy-
cotts legislation will have little ef-
fect on business in Alabama.
However, the financial services in-
dustry and institutional investors —
as well as lawyers working in those
sectors — should prepare for another
round, and perhaps rounds, of ESG
legislation that will have a more
substantial impact. We may see sig-
nificant changes in this area during
the 2025 legislative session. A
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Board Duties and ESG

It 1s uncomfortable when corporate
directors must act without assurance
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By William H. Dorton

that they are complying with their
legal obligations. Many practition-
ers earn their livelihoods by advis-
ing corporate boards on precisely
how they might avoid legal liabil-
ity. It has long been a bedrock
principle of Delaware corporate
law that directors comply with
their legal obligations if they act to
maximize long-term shareholder

value.' Indeed, the core of the fidu-
ciary duty of loyalty is that direc-
tors act in good faith to maximize
shareholder wealth.? A lawyer ad-
vising the board of a Delaware cor-
poration has ample precedent and
commentary upon which to rely
when providing counsel in this
way. So corporate directors and
their advisors may view with trepi-
dation the increasing volume of
initiatives emanating from influen-
tial shareholders, business leaders,
jurists, academics, politicians, and
pundits which are either uncon-
cerned about, or sometimes hostile
to, shareholder value.’
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The essential contours of the debate over shareholder
wealth maximization are nearly a century old.* Of late,
however, the notion that a corporate board must con-
sider the interests of various stakeholders has gained
significant traction, spilling into the mainstream of
American culture and politics.> While practitioners
should certainly monitor these trends, they should also
remain comfortable that the fundamental legal obliga-
tions of Delaware corporate board
members have not changed. Provid-
ing effective advice to board mem-
bers in this context does, however,
require the corporate practitioner to
be aware of the current state-of-play
and to anticipate how stakeholder-
centric issues might present them-
selves going forward.

Serious contemporary challenges
to the shareholder wealth maxi-
mization model landed, perhaps,
their first material impact via a
number of public pronouncements
from Larry Fink, CEO of the in-
vestment behemoth BlackRock.°
Fink stated in 2019, for example,
that “[a] company cannot achieve long-term profits
without embracing purpose and considering the needs
of a broad range of stakeholders.”” As leader of the
world’s largest shareholder, Fink’s words understand-
ably resonate with public companies’ boards and ex-
ecutives. “We will be increasingly disposed,” he
proclaimed, “to vote against management and board
directors when companies are not making sufficient
progress on sustainability-related disclosures and the
business practices underlying them.”®

The Business Roundtable, a similarly influential co-
terie of corporate chief executives, famously revised
its statement of corporate purpose to a stakeholder ap-
proach in 2019.° Many commentators viewed the
Business Roundtable’s shift as a watershed moment in
the evolution of modern corporate law.'® Klaus
Schwab, the founder and executive chair of the World
Economic Forum — host of the annual meeting of
high-powered business and political leaders in Davos,
Switzerland — has long advocated for a stakeholder-
centric approach to corporate governance.''

“Isnt it time for all
societally important
business entities — not
Jjust public companies,
but large private
companies and money
management firms as
well — to have to use
their power in a socially
responsible manner?

Former Chief Justice of the Delaware Supreme Court
Leo E. Strine, Jr. formulated the fundamental question in
arecent article: “Isn’t it time for all societally important
business entities — not just public companies, but large
private companies and money management firms as
well — to have to use their power in a socially responsi-
ble manner?”’'? That a corporate director’s duty of loy-
alty requires her to maximize the long-term value of
the corporation to the shareholders
by no means dictates any particular
course of action guaranteed to insu-
late her from liability, but it at least
provides a stationary target — sup-
ported by ample precedent and com-
mentary — at which her lawyer may
advise her to aim. From a purely
practical standpoint, replacing this
target with one that requires “so-
cially responsible” ends would intro-
duce significant uncertainty into the
process whereby corporate directors
ensure that they are complying with
their legal obligations. Taken in con-
cert with the rash of shareholder pro-
posals, regulatory activity, and
lawsuits in this area over the past several years, corpo-
rate directors and their counsel might feel justifiable
pangs of anxiety.

Happily, the standard by which director conduct is
measured under Delaware law appears, for now, on
stable and predictable footing. The Delaware Supreme
Court’s landmark holding in Revion v. MacAndrews &
Forbes Holdings — namely, that a board may consider
the interests of other constituencies “provided there
are rationally related benefits accruing to the stock-
holders” — continues to provide a firm foundation for
most corporations in the United States."® The debate
regarding the appropriate objectives to which a direc-
tor’s fiduciary duties should align is best viewed, from
a practitioner’s perspective, as an intellectual and po-
litical exercise: in essence, it outlines what the law
ought to be, not necessarily what it currently is. Al-
though this aspirational quality does not diminish the
significance of contests regarding the traditional un-
derstanding of fiduciary duty, practitioners may find
comfort that the fundamental legal principles remain
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unchanged. Nonetheless, corporate directors and advi-
sors should be aware of trends in this area because
stakeholder-driven issues arise in many contexts.

For instance, most challenges to the stakeholder
model in favor of the shareholder model have oc-
curred under the banner of Environmental, Social, and
Governance (ESG) measures. That ESG issues have
become a political flashpoint in the U.S. should only
serve as added impetus for boards to track and assess
how their company interacts with them. Here is a
summary of five primary means by which a corporate
board might reckon with ESG.

Shareholder Proposals

Activist shareholders may put non-binding propos-
als to a shareholder vote at annual shareholder meet-
ings. Recent proposals have included measures
addressing climate-related targets and goals, sustain-
ability issues, civil and human rights, racial justice,
workforce diversity, and political spending and lobby-
ing.!'* While support for such measures has fallen
from its apotheosis in 2021, the potentially sensitive
nature of the subject matter in such proposals might
require special attention because they may implicate
the company’s reputation and financial wellbeing.

Regulatory Actions

No unified regulatory framework governing ESG-re-
lated issues exists; therefore, compliance and risk miti-
gation measures in this area are difficult. The SEC
adopted several ESG-themed rules under the Dodd-
Frank Act, including conflict minerals disclosures' and
disclosure of the ratio between a CEO’s annual total
compensation and that of the company’s median em-
ployee.!'® The SEC has issued guidance regarding how
companies should disclose diversity considerations in
selecting and nominating director candidates.!” It also
amended disclosure requirements to add human capital
resources as a disclosure item.!® Finally, it proposed
new rules to enhance and standardize the disclosure of
climate-related risks and opportunities in March
2022." Finally, on March 6, 2024, the SEC released its
much-anticipated final climate disclosure rules in-
tended to enhance and standardize the disclosure of cli-
mate-related risks and opportunities. As disclosure is
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the principal means by which the SEC pursues its regu-
latory priorities, directors should ensure that their com-
panies have sufficient controls and procedures in place

to make accurate and reliable ESG disclosures.

Stock Exchange Requirements

Boards may encounter ESG issues arising from the
listing standards of the stock exchange on which their
company’s stock is listed. The New York Stock Ex-
change (NYSE) and Nasdaq require listed companies to
comply with certain qualitative corporate governance
standards. In August 2021, the SEC approved Nasdaq’s
proposed rule change requiring listed companies to
have two diverse directors or explain why they do not.?
The rule also requires companies to disclose annual sta-
tistics regarding their directors’ self-identified gender,
race, and LGBTQ+ status via a “board diversity ma-
trix.”?! The rules began to phase in during 2023 and re-
quire full compliance by 2025 or 2026, depending on
which Nasdaq market the company is listed. The NYSE
has yet to propose similar rules regarding board diver-
sity. Both exchanges have issued ESG disclosure guid-
ance for their listed companies and maintain
repositories of ESG-related resources on their websites.

Securities Claims

Both the SEC and private plaintiffs may bring — and
have brought — actions alleging false or misleading
statements relating to ESG issues. Many of these suits
accuse public companies of “greenwashing,” which
involves false or misleading statements purporting that
a company’s practices or products are environmentally
sound.?? Public companies may feel intense pressure to
make such claims even when their actual operational
framework may not support them. Few of these cases
have been resolved. Most are ongoing. Therefore,
boards and their advisors should monitor these law-
suits. Public scrutiny in this area can be intense.

Derivative Suits

Recent shareholder derivative suits have alleged that
a board of directors breached its fiduciary duties to a
company by failing to carry out certain ESG-related
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commitments. Recent suits involve shareholders of
tech companies alleging that the company fell short of
its commitment to diversity as expressed in its securi-
ties filings. The complaints allege that management
knew that it had a diversity problem that it failed to
address even as it issued contradictory public state-
ments.” While many of these suits have been dis-
missed, board members should monitor this area to
ensure that their public disclosures are thoughtful and
accurate. A shareholder derivative lawsuit can cause
reputational damage even if the case is dismissed.

Conclusion

The board of directors of a corporation bears ultimate
responsibility for managing its business and affairs.**
Amid the political tumult and COVID-19-related
upheaval of the last several years, many influential
shareholders, business leaders, regulators, academics,
and politicians have sought through various means to
influence director behavior toward ESG-related ends.
These efforts are practical manifestations of a broader
intellectual contest over the appropriate purpose of
corporations and their activities. An influential seg-
ment of the business and financial community now
openly questions whether directors must maximize
shareholder value or whether they may consider the
interests of non-shareholding stakeholders. ESG meas-
ures represent a practical means by which proponents
of stakeholder governance seek to advance their aims.
Due to the politically and culturally sensitive nature of
many ESG-related issues, and the sophisticated means
by which shareholders and regulators seek to imple-
ment them, boards and their counsel must stay in-
formed and track fast-moving ESG developments.

While board members should monitor and be sensi-
tive to ESG issues — and ensure that their companies
are properly equipped to advance ESG measures and
comply with new regulations as appropriate — they
can take solace in the fact that their overarching fidu-
ciary duties have not changed. Delaware law requires
a director to exercise a duty of loyalty to the corpora-
tion that compels her to maximize the long-term value
to the corporation’s shareholders in most situations.
Nothing, however, requires a board, in its day-to-day
management of the firm, to maximize its company’s
daily share price for its shareholders’ immediate bene-
fit. Likewise, board members may consider the inter-

ests of corporate stakeholders and society-at-large so
long as these interests are rationally related to share-
holder value.

It is nearly impossible to reduce a board’s residual li-
ability to zero. Board members and their advisors may,
though, take comfort that, despite the manifold issues
churning the waters of corporate governance, their tra-
ditional fiduciary duties remain stable and intact. A
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ESQG, the SEC Climate Rule, and the
Limits of Securities Regulation

By Kenneth M. Rosen

ESQG, the denotation of the movement to
evaluate enterprises on their adherence
to certain environmental, social, and
corporate governance goals,

garners significant attention — both
positive and negative — from the
business community. While some
might view the focus on ESG as a
recent phenomenon, concentration
on the relationship of corporations
to social change is more long-
standing. This attention includes
that of government actors, who
evaluate and affect that relationship.

Among those currently experi-
menting in this area is the United
States Securities and Exchange
Commission (SEC) with its re-
cently finalized climate rule.! And,
this federal agency is not the only
public actor seeking space in the
area. This regulatory activity
raises questions about the appro-
priateness and wisdom of the use
of different regulatory schemes to
address ESG issues. Accordingly,
lawyers representing businesses
should be interested in both the
short-term and long-term implica-
tions of such activities for their
clients and the U.S. economy as
those activities are undertaken by
securities regulators.

THE ALABAMA LAWYER

www.alabar.org 133



THEALABAMA LAWYER

CORPORATE GOVERNANCE - THE STATE OF ESG

ESG and Its
Predecessors

Scrutiny of the relationships
among corporations, their share-
holders, and society is hardly new.
While the term “ESG” may be
more recently minted, the legal
focus on those relationships is not.
A classic academic dialogue be-
tween E. Merrick Dodd, Jr. and
A.A. Berle, Jr., evidencing differ-
ent perspectives on shareholder
primacy and to whom key corpo-
rate players owe a responsibility,
played out in the pages of the Har-
vard Law Review in the early
1930s.? You even might remember
cases from your introductory busi-
ness organizations course that fur-
ther illustrate this early attention.
For instance, in Dodge v. Ford
Motor Company, some sharehold-
ers objected to automaker Henry
Ford’s and his company’s per-
ceived emphasis on labor and so-
cial development over shareholder
profits. The court in Dodge fa-
mously was reluctant to declare
such considerations impermissi-
ble, employing an early version of
a deferential, business judgment
rule type analysis.?

Some states’ “other con-
stituency” statutes that affirma-
tively protect from liability
directors considering other socie-
tal groups during decision-making
seem consistent with the result in
the Dodge case.* However, some
have cautioned that codification of
such matters in these statutes
might have drawbacks.’ In more
recent times, some businesses
have sought to advertise their em-
phasis on community-minded ef-
forts in identifying with the
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corporate social responsibility
(CSR) movement. In many ways,
ESG appears to be another itera-
tion of this phenomenon by a dif-
ferent name.

Such efforts seem to
illustrate the SEC’s
willingness to at least
consider regulatory
requirements of
disclosure related to
ESG that go beyond
purely voluntary
corporate action

Other government actors, such
as the SEC, certainly have started
to add their imprimatur to corpora-
tions’ socially conscious acts re-
lated to specific issues. For
example, in 2012, the SEC
adopted a rule requiring disclosure
of activities related to conflict
minerals.® More recently, the
Commission’s efforts in this area
seemed to broaden with its pro-
posed rule for disclosure related to
climate change that is closely
linked to the environmental com-
ponent of ESG.” That proposal
was met with pushback, leaving it
in limbo for numerous months
rather than moving toward prompt
adoption.® However, the SEC kept
working toward a final rule,’ and
on March 6, 2024, the Commis-
sion voted to adopt a scaled-back
version of the rule that still re-
quired certain disclosures.!® Such

efforts seem to illustrate the SEC’s
willingness to at least consider
regulatory requirements of disclo-
sure related to ESG that go beyond
purely voluntary corporate action.
The potential legal consequences
deserve close attention by the bar.

Possible
Immediate
Concerns for
Practitioners

In the short term, practitioners
will need to carefully monitor both
how the SEC climate rule will,
and how other similar federal reg-
ulations might, impact their corpo-
rate clients. The SEC climate rule,
as initially proposed, placed spe-
cific burdens on companies. The
proposal contemplated detailed
disclosures on a variety of cli-
mate-related issues.!' Compliance
with even the scaled-back version
of the rule — a rule which still re-
quires certain disclosures — un-
doubtedly will cause some
companies to incur significant
costs, including legal ones.

Moreover, a practitioner’s atten-
tion should not only focus on fed-
eral regulation. Remember that
while the federal government ef-
fectively preempts certain state se-
curities regulation,'? states remain
active in some areas of securities
law. Alabama features its own se-
curities regulator, the Alabama Se-
curities Commission (ASC)."* And
while the ASC may not dive into
the climate arena as much as other
states’ public actors, Alabama busi-
nesses, depending on the nature
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and geographical scope of their op-
erations, might face scrutiny from
other states’ regulators seeking to
impose themselves in this area. A
case in point: California legislation
which has already been enacted, if
fully implemented, would require
disclosures related to the environ-
ment by certain companies doing
business in the state.' Like the
SEC Rule, the California law is not
without detractors, and it prompted
immediate legal challenge after en-
actment.'s

Some companies might even
need to look beyond national bor-
ders to satisfy regulatory require-
ments. For example, the European
Union’s Corporate Sustainability
Reporting Directive from January
2023 requires member states to
move forward on national legisla-
tion prescribed by the Directive.'®
These are only examples of some
state and international climate reg-
ulatory efforts. Lawyers wanting
to stay informed should continue
to monitor legal requirements in
non-EU countries as well as addi-
tional U.S. states.

Additional
Longer-Term,
Systemic Concerns

Lawyers’ interest in potential
ESG related compliance issues
under securities laws, especially as
implemented by government au-
thorities, should go beyond the
short-term. Implementation of so-
cial goals through business com-
pliance with securities law
requirements raises possible con-
cerns, including the efficacy of the
market regulation system.

Critical to the success of the
U.S. economy is the presence of
robust capital markets that provide
U.S. businesses with access to fi-
nancial resources to help bolster
their growth.!” It is no coincidence
that the current strength of those
markets is accompanied by a capi-
tal market regulator, the SEC, with
nearly a century of experience and
that is recognized as one of the
most effective in the world. While
adjusting to new challenges, the
Commission traditionally adheres
to a core mission of investor pro-
tection; maintenance of market
fairness, order, and efficiency; and
facilitation of the formation of
capital.'® To the extent the SEC
climate rule represents movement
away from the Commission’s tra-
ditional, core mission, lawyers
should consider several questions.

First, are securities regulators
best situated to address societal is-
sues such as climate change as
compared to other regulators? The
climate rule presumably seeks to
minimize behavior negatively af-
fecting the climate through pres-
sure brought via public disclosure;
this might make the rule popular
with environmental activists.
Whether one supports such a be-
havioral change or not, utilizing the
Commission as a tool to achieve
such ends appears to be a classic
second-best solution.!® Put another
way, other regulators, such as the
Environmental Protection Agency,
would seem to have more expertise
and direct interest on activities with
hazardous environmental impacts
than the SEC. An open, transparent
debate on climate change, account-
ing for all arguments about the na-
ture of climate change and the best
way to address it, would seem best
suited for the forum of a regulator

with expertise in the field and more
direct (and statutorily authorized)
responsibility to oversee such is-
sues. Forcing the SEC to become
more of an expert on a potentially
limitless range of social issues runs
the risk of transforming the agency
into a jack of all trades and the
master of none.

Second, what is the cost of redi-
recting the SEC away from its core
mission? Unfortunately, the Com-
mission, like other federal agen-
cies, does not possess unlimited
resources. Accordingly, use of
those limited resources for new
rulemakings on a potentially large
variety of ESG issues likely could
come at the expense of important,
traditional SEC activities. Wise
regulators and those calling for
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new regulations should always ask
if resources are more efficiently
spent enforcing existing laws or
promulgating new ones. And, the
potential resource drain is not only
in the new rules’ promulgation,
but also in their enforcement.? If
regulation exists not only to pun-
ish violations, but to encourage
proactively the regulated parties
from violating the law in the first
instance, it is fair to assess the cost
to such deterrence in a world
where potential violators see no
likelihood of prosecution related
to violations. Moreover, fewer re-
sources for market integrity run
the risk of harming investor confi-
dence and capital market strength.

Third, will those the SEC tradi-
tionally seeks to help possibly be
harmed by a new focus for its regu-
lations? As noted, investor protec-
tion is at the top of the list of
important priorities in the Commis-
sion’s core mission. Insufficient in-
formation can harm investor
decision-making, but so too might
an overabundance of data. Flood-
ing of the markets with large quan-
tities of new figures on ESG issues
might confuse investors with infor-
mational “noise” that distracts them
from other disclosed issues — issues
perhaps more vital to the success of
their investments and personal
livelihoods. Disclosure should al-
ways strike a balance: It should not
only account for the cost of busi-
nesses gathering and disseminating
information, but also the usefulness
of that information to investors.
Moreover, given investors’ hard-
earned trust of the SEC, the Com-
mission does not want to
inadvertently put its finger on the
scale and signal some subjects of
disclosure are more important than
others.
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Fourth, will entry into areas
viewed as social reform increase
legal attacks on the SEC? Of late,
the SEC has been under scrutiny
in cases questioning its operations
and authority to regulate in certain
areas. For example, its authority to

Better lawyers,
whether in favor or
against such efforts,

will contemplate
utilizing such
knowledge to engage
proactively during the
policy-making

Process.

promulgate its recent rules related
to the private funds industry were
quickly challenged.?! Resulting lit-
igation against the Commission
based on its entry into novel areas
risks potential losses in court that
might generally decrease the cred-
ibility of the Commission and af-
fect its other work. New litigation
against the SEC also would occur
in an environment seemingly less
amenable to government actors,
where some seek to afford less
deference to federal agency work
under doctrine previously estab-
lished in cases like Chevron, the
fate of which hangs in the balance
even as this piece goes to press.?
Of note, on the same day as the
climate rule’s adoption, multiple
states seem to be gearing up for a
legal challenge.”

Conclusion

Businesses are sometimes ac-
cused of wanting no regulation. A
more nuanced view recognizes
that what businesses often seek is
greater legal certainty associated
with applicable regulations. When
operating effectively, the SEC can
be as much the ally of businesses
as investors in that investor confi-
dence and robust capital markets
also help businesses. Accordingly,
those who work with companies
should be keenly aware of any
evolution of the Commission’s
core work. Undoubtedly, they will
want to consider whether move-
ment of regulatory efforts by the
SEC in new directions might ex-
pose the Commission to changes
based on political priorities or on
whims of the moment during
changing administrations. Flux in
this regard may spawn more unde-
sirable legal uncertainty.

In addition, lawyers need to edu-
cate themselves on rules when they
are passed. Better lawyers, whether
in favor or against such efforts,
will contemplate utilizing such
knowledge to engage proactively
during the policy-making process.
They can do so by offering com-
ments on proposed rules’ benefits
and drawbacks, in coordination
with each other and clients, as
those rules are considered. This
provides policymakers like the
SEC with a more comprehensive
view of those rules’ potential eco-
nomic and other impacts and, it is
hoped, this will result in more opti-
mum regulation. Through such di-
alogue, the SEC can more
thoughtfully consider the advisable
limits of securities regulation. A
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ESG and Regulatory Policy

By Michael E. DeBow

recently been paid to the ESG —
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A great deal of attention has

“Environmental, social, and gov-
ernance” — features of the opera-
tions of American businesses.
According to law professors
Dorothy Lund and Elizabeth Poll-
man, the term first appeared in a
2005 United Nations report that —

made the case that integrating
ESG factors into corporate and
investor decision-making was
critical for the security of in-
vestments, prosperity, and
growing markets. Shortly
after, in collaboration with an
international group represent-
ing institutional investors, the
United Nations launched at the
New York Stock Exchange the
“Principles for Responsible In-
vestment,” promoting the inte-
gration of ESG issues within
the investment industry.!
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ESG now covers a wide-ranging complex of ideas
and arguments, making it notoriously difficult to sum-
marize.? Any attempt to do so may evoke memories of
the story of the blind men and the elephant. However,
there is one aspect of ESG that should enjoy broad as-
sent: viewed properly, ESG differs significantly from
arguments in favor of “corporate social responsibil-
ity” (CSR), which at times have urged corporations to
dilute (or drop) profit maxi-
mization as the sole or primary
corporate goal so that corporate
resources could be directed to
social ends rather than share-
holder wealth maximization. By
contrast, ESG proponents tend
to argue that the changes they
seek will not conflict with, but
rather enhance, profit maxi-
mization — doing well by doing
good, in other words.? This idea
is illustrated in BlackRock CEO
Larry Fink’s 2022 “Letter to
CEOs,” which stated, “We
focus on sustainability not be-
cause we’re environmentalists,
but because we are capitalists
and fiduciaries to our clients.”

ESG skeptics reject the notion
that corporate boards need any further encouragement
to take proper account of ESG factors when making
decisions. And when ESG supporters seek to make
ESG mandatory through statutory and regulatory
changes, skepticism can turn into opposition. Once
ESG is explicitly folded into political activism, its
skeptics understandably worry that ESG is a Trojan
horse with a statist pedigree.® University of Virginia
law professors Paul Mahoney and Julia Mahoney as-
sert that “[t]here are good reasons to believe that
[ESG activists’] purpose is in part to pursue public
policy goals outside the normal political process.”®

The Biden Administration has ardently embraced
mandatory ESG policies, particularly regarding envi-
ronmental issues. In May 2021, the President issued the
“Executive Order on Climate-Related Financial Risk,”
directing numerous executive agencies to take action
with respect to “the intensifying impacts of climate
change.”” Two subsequent rulemaking proceedings are

ESG now covers a
wide-ranging complex
of ideas and arguments,

making 1t notoriously
difficult to summarize.”
Any attempt to do so
may evoke memories of
the story of the blind
men and the elephant.

probably the most visible manifestation to date of the
ESG movement.

In December 2022, the U.S. Department of Labor
adopted a regulation permitting managers of pension
funds governed by ERISA to consider ESG factors in
their investment decisions, and in the process re-
pealed two regulations adopted by DOL during the
Trump Administration which took the opposite posi-
tion.® Reflecting the controver-
sial nature of this decision,
Congress disapproved the rule
on a narrow vote, using its au-
thority under the Congressional
Review Act.’ President Biden
then vetoed the Congressional
action and the rule went into ef-
fect on January 30, 2023.1°
Twenty-five state attorneys gen-
eral challenged the new regula-
tion, lost before the Northern
District of Texas, and have ap-
pealed that decision to the Fifth
Circuit Court of Appeals.!!

On March 6, 2024, the Securi-
ties and Exchange Commission,
on a party-line 3-2 vote, prom-
ulgated a lengthy regulation that
will require publicly-traded
companies to make a broad range of disclosures about
the climate-related financial risks their operations en-
tail and how these risks affect the companies’ prof-
itability.'” The contentious rulemaking proceeding
that generated the new “climate disclosure rule”
began in March 2022'3 and elicited “more than 24,000
comment letters, including more than 4,500 unique
letters.”'* Responding to critics, the Commission
dropped the most controversial section of the pro-
posed rule very near the end of the process.!> Within
days of the SEC’s final action, nine appeals were filed
in six different circuits challenging the rule, all of
which have been consolidated in a single case in the
Eighth Circuit.'® As it stands, corporate efforts to
comply with the rule will be phased in beginning in
2025 for filings due in 2026."7

While ESG has made headway during the Biden
Administration,'® there has also been significant push-
back from state governments, particularly in those
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states with substantial oil and gas or coal industries. A
recent article describes “the anti-ESG backlash” as
taking “the form of state laws (and some executive
actions) prohibiting state agencies or municipalities
from doing business with financial institutions that
are engaging with ESG issues.”!” Furthermore, some
states “have often lumped these environmental- and
climate-related analyses with other forms of ESG in-
tegration, such as issues related to guns, race, diver-
sity, and other social issues of consequence.” To
take just one dramatic state action, in October 2022,
Louisiana withdrew $794 mil-
lion in state funds from Black-
Rock’s management because of
its ESG policies, particularly its
position on climate change.?!
Who is more nearly right about
ESG — BlackRock CEO Larry
Fink, who was quoted earlier, or
Louisiana state treasurer John
Schroder, who took the action
to stop doing business with
BlackRock?

There is a large body of re-
search that asks whether ESG-
conscious investment portfolios
outperform portfolios that do
not take ESG expressly into ac-
count. Such comparisons are
possible because many privately
estimated ESG performance rat-
ings are available even without SEC-mandated disclo-
sure requirements.?? A 2022 study published by the
management consultancy McKinsey & Company ad-
dressed the anti-ESG claim that “positive correlations
with outperformance, when they exist, could be ex-
plained by other factors and, in any event, are not
causative.”” The McKinsey researchers continued:

Several studies have questioned any causal link
between ESG performance and financial perform-
ance.” While, according to a recent metastudy, the
majority of ESG-focused investment funds do
outperform the broader market,” some ESG funds
do not, and even those companies and funds that
have outperformed could well have an alternative
explanation for their performance. (For example,
technology and asset-light companies are often
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Because a
corporation’s ESG
performance 1s open to
public view, one should
not expect investors to
be able to base a
profitable trading
strategy on this public
information.

among broader market leaders in ESG ratings; be-
cause they have a relatively low carbon footprint,
they tend to merit higher ESG scores.) The direc-
tor of one recent study®® proclaimed starkly:
“There is no ESG alpha.”?’(Alpha “is a term used
in investing to describe an investment strategy’s
ability to beat the market, or its ‘edge.’”*®)

If an accurate summary of the research holds that the
results are mixed and do not provide strong confirma-
tion of the outperformance hypothesis, it would be
consistent with the basic tenets of the efficient capital
markets hypothesis.”” Because a
corporation’s ESG performance
is open to public view, one
should not expect investors to be
able to base a profitable trading
strategy on this public informa-
tion. As Mahoney and Mahoney,
quoted above, put it, there are
“logical and empirical hurdles
standing in the way of a conclu-
sion that ESG investment strate-
gies can generate excess returns
above costs.””” This conclusion
returns us to the real possibility
that ESG is not truly concerned
with investor welfare, but rather
is in pursuit of other, social
goals including (most promi-
nently) responding to the risks
of climate change.

Last October, the prestigious National Bureau of
Economic Research published a working paper that
should receive serious consideration by all engaged in
the ESG debate. An Economic View of Corporate So-
cial Impact *' was written by four economists at elite
institutions.* Although it is a highly technical piece
of work and quite forbidding to a non-economist, the
authors helpfully summarize their “four key results”
in clear English.* Two of these are directly related to
the assessment of ESG.

First, the authors found that “consumer surplus is
the most important component of corporate social im-
pact, dwarfing profits, worker surplus, and externali-
ties.”** Consumer surplus is the difference between
the price that consumers pay for a product or service
and the higher price they would be willing to pay. In
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other words, “[i]t’s a measure of the additional benefit
that consumers receive because they’re paying less
for something than what they [would be] willing to
pay.” % If you recall the graph of supply and demand
from your college economics course, consumer sur-
plus is shown as the triangle beneath the demand
curve and above the equilibrium price.* This is where
corporate value creation takes place. It’s by far the
most important aspect of our economy.

Second, the authors observed:

[T]he company-level scores from several promi-
nent ESG rating systems areessentially unrelated
to our estimates of corporate social impact. Part
of this may be because ESG rating systems are
trying to measure something different than a
firm’s impact on social welfare, and part of this
may be from measurement error in our estimates.
But this lack of correlation also suggests that the
current discussion of ESG investing and impact
measurement might benefit from considering our
economically grounded framework and measure-
ment approaches.’’

The paper ends by invoking the long debate “dating
at least to” Milton Friedman’s famous 1970 article®®
about “what firms should try to maximize. Our esti-
mates suggest that the key to social impact is to do
what many firms are already trying to do as they max-
imize profits: make more differentiated products that
more consumers want to buy.”*® This insight should
spur a larger debate as to whether ESG-based calls for
ambitious federal policymaking will foster increased
productivity in American enterprise, or not. A
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RECENT CRIMINAL DECISIONS
From the U.S. Supreme Court

Double Jeopardy

McElrath v. Georgia, 601 U.S. 87 (2024)

Under Georgia law a jury verdict in a criminal trial may be set aside if it is “repug-
nant,”meaning that the jury’s findings are not“legally and logically possible if exist-
ing simultaneously” The defendant’s jury found him “not guilty by reason of insanity”
on a malice-murder charge but found him “guilty but mentally ill” on charges of
felony murder and aggravated assault; each of the three charges arose from the same
homicide. The Georgia courts nullified the verdicts and set the charges for retrial. The
Supreme Court held that a new trial on the charges was barred by the Double Jeop-
ardy Clause, concluding that the jury’s “not guilty by reason of insanity” verdict con-
stituted an acquittal regardless of its inconsistency with the guilty verdicts on the
other charges.

“Safety-Valve” Relief From Mandatory Minimum Sentence

Pulsifer v. United States, 144 S. Ct. 718, 723 (2024)

Under 18 U.S.C. § 3553(f), a defendant convicted of a federal drug offense may
avoid a statutory minimum sentence through its “safety-valve” provision if five criteria
are met. Three of the criteria focus on the circumstances of the offense, one pertains
to the defendant’s cooperation with the government, and one concerns the defen-
dant’s criminal history. The Court held that, for safety-valve eligibility, the criminal his-
tory provision creates an eligibility checklist demanding that the defendant satisfy
each of its conditions. The eligible defendant must not have four criminal-history
points, must not have a prior three-point offense, and must not have a prior two-
point violent offense.



From the Eleventh Circuit
Court of Appeals

Search and Seizure; Automobile Exception

United States v. Morley, No. 22-12988 (11* Cir. Apr. 30,
2024)

Federal law enforcement officers had probable cause to
search the defendant’s car under the automobile exception
to the warrant requirement. A confidential informant dis-
cussed a time and place for a cocaine transaction with a co-
defendant, and, after the codefendant told him that the
drugs were their way, he clearly recognized the defendant
and then directed the informant to retrieve the cocaine from
the defendant’s car.

Search and Seizure; Reasonable Suspicion

United States v. Larche, No. 21-12352 (11t Cir. Apr. 8,
2024)

A deputy sheriff had reasonable suspicion to believe the
defendant’s truck contained contraband, and he could law-
fully extend the stop for a short time to conduct a drug dog
sniff. The deputy knew that the defendant was operating the
truck with a license plate that did not belong to it, and,
when conducting a pat down, he found the defendant in
possession of a bag containing more than $5,000 in cash.
These facts, taken together, were sufficient to give rise to a
reasonable suspicion that the truck was being used for crim-
inal activity and supported the extended detention.

From the Alabama Court of
Criminal Appeals

Receiving Stolen Property; Preservation of
Jury Instruction Error

Calloway v. State, No. CR-2023-0108 (Ala. Crim. App. Mar.
22,2024)

The State failed to produce sufficient evidence to support
the defendant’s conviction for first-degree receiving stolen
property. The State’s proof of the offense failed to include evi-
dence showing the value of the stolen car at issue. Although
the reporter’s transcript exhibit index showed that a certain
exhibit was admitted into evidence, the transcript itself did

Qualified, Former or Retired

Alabama Judges Registered

with the Alabama Center for
Dispute Resolution

Hon. S. Phillip Bahakel
phillip@bahakellaw.net
(205) 987-8787

Hon. Julie A. Palmer
judgejuliepalmer@gmail.com
(205) 616-2275

Hon. John B. Bush
jbush@courtneymann.net
(334) 567-2545

Hon. James H. Reid, Jr.
beviam@bellsouth.net
(251) 709-0227

Hon. James M. Russell
mack@mackrussell.com
(334) 399-2558

Hon. R.A.“Sonny” Ferguson
raferguson@csattorneys.com
(205) 250-6631

Hon. James H. Sandlin
judge@jimmysandlin.com
(256) 319-2798

Hon. J. Langford Floyd
floydmediation@gmail.com
(251) 610-1001

Hon. Dave Jordan
dave@schreiberadr.com
(251) 867-7724

Hon. Ron Storey
ron@storeyfirm.com
(334) 793-7635

Hon. Edward B. Vines
evinesattorney@yahoo.com
(205) 586-0222

Hon. John Lockett
johnrlockett2020@gmail.com
(251) 656-6629

Hon. Charles“Chuck” R. Malone !-Ion. J. Scott Vowell
chuck@malonenelson.com jsvascottvowell.com
(205) 349-3449 (205) 214-7320

FAST « EASY - APPEALABLE

AL Acts No. 2012-266 and 2018-384

For more information, search “Find a Private Judge” at
www.alabamaADR.org

THE ALABAMA LAWYER

www.alabar.org 145



THE ALABAMA LAWYER

THE

(Continued from page 145)

not show that the exhibit, which reflected the car’s value, was
admitted; “the index of exhibits does not control over the ac-
tual transcript” The court further found that the defendant’s
argument in circuit court, “we just want to give the pattern
[jury instruction],’ failed to preserve his appellate argument
that the State’s requested jury instruction was misleading.

Charging Instrument Defect in De Novo
Appeal

City of Huntsville v. Fearn, No. CR-2023-0348 (Ala. Crim.
App. Mar. 22, 2024)

In these de novo appeals from municipal court to circuit
court, the circuit court erred in dismissing the defendants’
charges due to alleged defects in the municipal court com-
plaints. The complaints’allegations did not bestow jurisdic-
tion to hear the cases upon the circuit court; rather, it had
jurisdiction over the municipal court appeals under Ala.
Code § 12-11-30. Because these were not true jurisdictional
claims, the defendants waived their objections to the com-
plaints by not raising them in municipal court.

Community-Corrections Revocation;
Hearsay

Thomas v. State, No. CR-2023-0843 (Ala. Crim. App. Mar.
22,2024)

The circuit court erred in revoking the defendant’s com-
munity-corrections sentence based only upon hearsay that
he had committed a new offense. The State failed to present
any nonhearsay evidence to establish his commission of the
offense, and, like probation revocation proceedings, the rev-
ocation of a community-corrections sentence cannot be
based on hearsay alone.

Attempted Murder; Discharge of Firearm
Into Vehicle; Discovery Violation; Alabama
Habitual Felony Offender Act

Harris v. State, No. CR-2022-0934 (Ala. Crim. App. Feb. 9,
2024)

The evidence was sufficient to support the defendant’s
convictions of attempted murder and discharging a firearm
into an occupied vehicle based on the victim’s testimony re-
garding the incident. The defendant’s arguments against the
State’s evidence, based on an alleged lack of corroborating
evidence and his own testimony, went to the weight of the
evidence and were for the jury to resolve. His complaint that
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his charges should have been dismissed due to the State’s
failure to provide DNA evidence in discovery was not pre-
served for review, and, regardless, the circuit court excluded
the evidence under Ala. R. Crim. P. 16.5. The Alabama Court
of Criminal Appeals remanded for resentencing on the dis-
charge of a firearm conviction because the imposed sen-
tence did not comply with the Alabama Habitual Felony
Offender Act, Ala. Code § 13A-5-9.

Retrial After Mistrial; Impeachment;
Excited Utterance; Conscience of Guilt

Flynn v. State, No. CR-21-0199 (Ala. Crim. App. Feb. 9,
2024)

Absent a showing that the State intentionally goaded the
defendant into successfully moving for a mistrial in his initial
capital murder trial, the prohibition against double jeopardy
set forth in the United States and Alabama Constitutions did
not prohibit a retrial. In this retrial, the circuit court did not
abuse its discretion in refusing to allow the defendant to im-
peach a witness’s credibility under Ala. R. Evid. 609(a)(B)(2)
with evidence of his prior conviction of lying to a police offi-
cer. The conviction was more than 10 years old, and the de-
fendant’s written notice of his intention to use the
conviction - filed on the Saturday night before the trial
began on Monday - was not “sufficient advance written no-
tice” as required by Rule 609. The circuit court also did not
err in admitting statements made by onlookers who saw the
shooting under the “excited utterance” hearsay exception of
Ala. R. Evid. 803, nor by charging the jury that “any act...on
the part of the defendant to destroy evidence of a crime is
relevant” and that it “may justly infer a consciousness of
guilt”if the act is unexplained.

Probation Revocation; Split Sentence Act

Spencer v. State, No. CR-2023-0112 (Ala. Crim. App. Feb.
9,2024)

The circuit court had no jurisdiction to revoke probation
where the “time served” portion of the probationer’s sen-
tence was illegal under the Split Sentence Act, Ala. Code §
15-18-8. The minimum split sentence under the Act for his
offense was three years, but the “time served” was less than
two years. The circuit court was thus required to conduct a
new sentencing hearing regarding the sentence’s execution,
but could not change its length, because the 20-year sentence
was statutorily authorized. A
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Birmingham
Died: August 25, 2023
Admitted: 1998

Richard Douglas Stratton
Birmingham
Died: February 17, 2024
Admitted: 1986

Alfred Wilson Webb
Anniston
Died: February 19, 2024
Admitted: 1984

William Roberts Wilson, Jr.
Oxford, MS
Died: January 30, 2024
Admitted: 1972
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OPINIONS OF THE GENERAL COUNSEL

Roman A. Shaul
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A Lawyer May Represent the
Subsidiary of a Corporation While
Simultaneously Suing the Parent
Company Under Certain Circumstances

QUESTION:

May a lawyer represent a wholly owned subsidiary of a publicly traded parent com-
pany and then institute separate litigation against the parent company? For purposes
of this question, the parent company and the wholly owned subsidiary are separate
corporate entities. Further, what other facts or circumstances, if found to exist, would
create a conflict of interest assuming that the separate corporate identities of these two
corporate entities would normally, in and of itself, eliminate a conflict of interest under
the general rule provided in Rule 1.7 of the Alabama Rules of Professional Conduct?



ANSWER:

You may represent a wholly owned subsidiary of a publicly
traded corporation while, at the same time, instituting litiga-
tion against the parent company if the subsidiary and parent
are separate corporate entities. You may represent both enti-
ties in unrelated litigation if both entities have separate cor-
porate identities, there is no risk that confidential information
will be misused, and your representation of the subsidiary is
not limited by your litigation involving the parent.

DISCUSSION:

Rule 1.13 of the Alabama Rules of Professional Conduct
recognizes that an organizational client is a legal entity and,
thus, the entity is the client as opposed to its officers, direc-
tors, employees, shareholders, or other constituents. Conse-
quently, the parent corporation, even when it owns 100
percent of the stock of the subsidiary, is still a shareholder
and constituent of the subsidiary. See California State Bar
Ethics Opinion 1989-113 (7/6/90).

The Disciplinary Commission of the Alabama State Bar
reached a similar conclusion in RO-90-96 when it held that a
law firm may represent a plaintiff in a suit against an insur-
ance company that is a subsidiary of a large corporation,
even though the firm represented other subsidiaries of the
corporation in unrelated litigation, if each subsidiary has its
own corporate identity and there is no risk that the firm will
misuse confidential information.

Proud graphic designer of

The Alabama Lawyer

magazine for over 30 years.

From a practical standpoint, the entity theory has more
validity when applied to large publicly held corporations.
Professor Wolfram addressed this point in his hornbook on
Modern Legal Ethics, as follows:

“The position of the Code and the Model Rules, that
the lawyer represents only the corporate entity, makes
sense primarily in the setting of large, publicly held cor-
porations. As corporate stock ownership is concentrated
in fewer and fewer hands, the distinction between cor-
porate entity and shareholders begins to blur. In the
case of a sole-owner corporation, they may merge.
Often a lawyer for such a partnership corporation will
provide personal legal services for corporate principals
interchangeably with services to the corporate entity. In
recognition of that common reality, one court has held
that for conflict of interest purposes, a small and closely
held corporation and its shareholders are to be treated
as virtually identical and inseparable.!” Wolfram, Modern
Legal Ethics, West Publishing (1986) p.422, citing Inre
Brownstein, 602 P.2d 655, 656-657 (1979).

Thus, a lawyer may represent a client in an action against a
corporation that is a wholly owned subsidiary of an existing
corporate client so long as the parent corporation is not the
alter ego of the subsidiary. See also Maryland State Bar Ethics
Opinion 87-19. A

TS

THE FINKLEA GROUP

1~

Y t1ue ealitione for vour marketino rAtoaio
Lrealtive solufions jor your marketing strategies

Design and Marketing Services

Trade Show Exhibits
Publication Design
Media Kits

Billboards

P.0.P. Displays
Professional Portfolios

Logos

Websites

Brochures

Product Catalogs

Print Ads

Product Packaging
Sales Support Material

300 North Dean Road, Suite 5-193 e Auburn, AL 36830
334.799.7843 ¢ gavin@taplink.com

THE ALABAMA LAWYER

www.alabar.org 149



DISCIPLINARY NOTICES

A Reinstatement

A Surrender of Licenses .
Reinstatement

« Birmingham attorney James Flint Liddon, 1l was reinstated with conditions to the

A Disbarment

A Suspensions active practice of law in Alabama by order of the Supreme Court of Alabama, effec-
tive February 9, 2024. Liddon was previously suspended from the active practice of
A Public Reprimands law for three years on September 9, 2020. [Rule 28, Pet. No. 2023-1343]

Surrender of Licenses

« On February 16, 2024, the Supreme Court of Alabama issued an order accepting
the voluntary surrender of Randy Allan Hames'’s license to practice law in Ala-
bama, with an effective date of January 25, 2024.

« On February 6, 2024, the Supreme Court of Alabama issued an order accepting the
voluntary surrender of Brent Lorne Parker’s license to practice law in Alabama,
with an effective date of January 11, 2024.

Disbarment

- Lafayette attorney Roland Lewis Sledge was disbarred from the practice of law in
Alabama, effective July 8, 2022. The Supreme Court of Alabama entered its order
based on the Disciplinary Board's order disbarring Sledge for his conviction of theft
of property first degree, a Class B felony, in the Circuit Court of Chambers County.
[Rule 22(A), Pet. No. 2022-443]

Suspensions

« Tuscaloosa attorney Thomas Matthew Jones was suspended from the practice of
law in Alabama for 181 days, with 90 days to be served and the remaining 91 days
to be held in abeyance, followed by a two-year probation, effective February 9,
2024.The suspension was based upon the Disciplinary Commission’s acceptance of
Jones’s conditional guilty plea, wherein he pled guilty to violating Rules1.4 [Com-
munication], 1.7(b) [Conflict of Interest: General Rule], 1.16 [Declining or Terminat-
ing Representation], and 8.4(b) and (g) [Misconduct], Alabama Rules of Professional
Conduct. [ASB No. 2023-744]

THE ALABAMA LAWYER

150 May/June 2024



« Warrior, Alabama attorney Matthew Owen Kinder was
summarily suspended from the practice of law in Alabama
by the Disciplinary Commission of the Alabama State Bar,
pursuant to Rule 20a, Alabama Rules of Disciplinary Proce-
dure, effective December 8, 2023, for failing to pay discipli-
nary costs and fines as ordered by the Disciplinary
Commission. Kinder subsequently paid the disciplinary costs
and fines and petitioned for dissolution of the summary sus-
pension. The Disciplinary Commission granted the petition
and ordered that the summary suspension be dissolved on
December 14, 2023. The Supreme Court of Alabama noted
the summary suspension, effective December 8, 2023
through December 14, 2023. [Rule 20A, Pet. No. 2023-1742]

+ Birmingham attorney William Henry McGowen, Ill was
summarily suspended from the practice of law in Alabama
by the Supreme Court of Alabama, effective January 17,
2024, pursuant to Rule 20(a), Alabama Rules of Discipli-
nary Procedure. The Supreme Court of Alabama noted the
summary suspension based upon the Disciplinary Com-
mission’s order that McGowen be summarily suspended
for failing to respond to a pending disciplinary matter.
[Rule 20 (a), Pet. No. 2024-169]

« Gulf Shores attorney Michael Leonides Santos was sus-
pended from the practice of law for five years in Alabama by
the Supreme Court of Alabama, effective February 9, 2024.
The Supreme Court of Alabama entered its order based
upon the Disciplinary Commission’s order, wherein Santos
pled guilty to violating Rules 1.4 [Communication], 1.5(b)
[Fees], 1.15 [Safekeeping Property], and 8.4 (b), (c), and(g)
[Misconduct]. Santos represented a federal inmate who was
being held at the Monroe County Detention Center. From
November 2021 through February 2022, the inmate and
Santos exchanged a series of “chirp” text messages dis-
cussing the purchase of paper soaked in “spice,” a synthetic
cannabinoid, that Santos was to smuggle into the prison. On
February 18, 2022, Santos visited the inmate at the Monroe
County Detention Center and provided him with papers
soaked in spice so they could be resold in prison. After the
papers were discovered by prison officials, Santos was de-
tained, and his car searched. Federal agents found prepack-
aged baggies of tobacco, cell phones, charging cables, and
other items consistent with prison contraband. Santos was
arrested for possession of marijuana 2" degree and con-
victed on April 11,2023 in Monroe County District Court.
Santos has since pled guilty to a violation of Title 18, United

States Cer, Section 1791(a)(1), providing prisor.1 contra- FO r | nfo rrnot iO N on th e A | a bO ma
band, a misdemeanor. Santos also smuggled spice-soaked ; .
papers to his client in December 2021. Santos admitted to LCIW)/GT" Assistance Proq rams
charging clients non-refundable fees and failing to place un- _

earned fees into his trust account. [ASB No. 2023-644] FR E E an d CO N FI D E NTI A L

« Gadsden attorney Clark Vann Stewart was suspended for Senvices, cd ”

one year, with a two-year probationary term, by the Disci- (33 4) 2 2 4 _ 6 9 2 O.

plinary Commission of the Alabama State Bar on February
10, 2021. This suspension encompassed the following
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DISCIPLINARY NOTICES

(Continued from page 151)

disciplinary matters: 20(a) Pet No. 2019-299 and ASB Nos.
2019-134,2019-333,2019-740, and 2019-794.1n 2019-143,
Stewart violated Rules 1.3 [Diligence], 1.4(a) [Communica-
tion], 1.15 [Safekeeping Property], 8.1 [Bar Admission and
Disciplinary Matters], and 8.4(a), (b), (c), (d), and (g) [Miscon-
duct], Alabama Rules of Professional Conduct. Stewart was
summarily suspended from the practice of law in Alabama,
pursuant to Rule 20(a), Alabama Rules of Disciplinary Proce-
dure, by the Disciplinary Commission of the Alabama State
Bar, effective May 6, 2019, for failing to respond to multiple
requests by the Office of General Counsel that he provide a
substantive written response concerning ASB No. 2019-134.
In ASB No. 2019-333, Stewart violated Rules 5.5(a) [Unautho-
rized Practice of Law], 8.1(a) [Bar Admission and Disciplinary
Matters], and 8.4(a), (b), (c), (d), and (g) [Misconduct], Ala-
bama Rules of Professional Conduct. In 2017-740, Stewart vi-
olated Rules 1.1 [Competence], 1.3 [Diligence], 1.4(a)
[Communication], 8.1(a) [Bar Admission and Disciplinary Mat-
ters], and 8.4(a), (d), and (g) [Misconduct], Alabama Rules of
Professional Conduct. In 2019-794, Stewart violated Rules 1.1
[Competence], 1.3 [Diligence], 1.4(a) [Communication], 8.1(a)
[Bar Admission and Disciplinary Matters], and 8.4(a), (d), and
(9) [Misconduct], Alabama Rules of Professional Conduct.
[ASB Nos. 2019-134, 2019-333, 2019-740, and 2019-794]

« Birmingham attorney James Marion Wooten was sus-
pended from the practice of law for one year in Alabama
by the Supreme Court of Alabama, effective February 9,
2024.The Supreme Court of Alabama entered its order
based upon the Disciplinary Commission’s order, wherein
Wooten pled guilty to violating Rules 3.3(a) [Candor To-
ward the Tribunal], 3.4(c) [Fairness to Opposing Party and
Counsel], and 8.4(c), and (g) [Misconduct], Alabama Rules
of Professional Conduct. While suspended, Wooten pro-
vided legal advice and assistance to the attorney who in-
herited his cases. [ASB N0.2023-1489]

Public Reprimands

« Birmingham attorney Daniel Houston Chambers received
a public reprimand with general publication as ordered by
the Disciplinary Commission of the Alabama State Bar on
January 19, 2024 for violating Rules 3.1(a) [Meritorious
Claims and Contentions], 3.3(a)(1) [Candor Toward the Tri-
bunal], 3.4 [Fairness to Opposing Party and Counsel], 4.4(b)
[Respect for Rights of Third Persons], and 8.4(c) and (g) [Mis-
conduct], Alabama Rules of Professional Conduct. The Disci-
plinary Commission determined the attorney obtained
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privileged communications between another lawyer and
her client during a divorce proceeding. While representing a
client in a divorce matter, the client obtained confidential
and privileged emails between his wife and her attorney.
The attorney failed to notify opposing counsel he had pos-
session of the confidential and privileged emails. Instead,
the attorney used these emails to shape his client’s litiga-
tion strategy and to gain an unfair advantage in the pro-
ceedings. [ASB No. 2022-519]

Hoover attorney Bradley James Latta was issued a public
reprimand with general publication on January 19, 2024,
as ordered by the Disciplinary Commission of the Alabama
State Bar, for violating Rules 1.3 [Diligence], 1.4 [Communi-
cation], 1.5 [Fees], 1.15 [Safekeeping Property], 3.3 [Candor
Toward the Tribunal], and 8.4 (c), (d), and (g) [Misconduct],
Alabama Rules of Professional Conduct. Latta was hired to
represent a client on a protection from abuse order en-
tered against the client after the client’s ex-husband al-
leged the client assaulted their son. After the client paid a
retainer fee of $1,500, Latta failed to take substantive ac-
tion on the client’s behalf as promised and then at-
tempted to bill for pleadings that were never filed. In
addition, Latta deposited $1,500 retainer into his trust ac-
count and immediately removed the funds prior to earn-
ing the funds. [ASB No. 2023-772]

+ Hoover attorney Bradley James Latta was issued a public

reprimand with general publication on January 19, 2024, as
ordered by the Disciplinary Commission of the Alabama
State Bar, for violating Rules 1.3 [Diligence], 1.4 [Communica-
tion], 1.15 [Safekeeping Property], 8.1(a) [Bar Admission and
Disciplinary Matters], and 8.4 (c), (d) and (g) [Misconduct], Al-
abama Rules of Professional Conduct. Latta failed to appear
for hearings in a matter on two separate occasions. On the
first occasion, Latta falsely represented that he had been in a
car accident which caused him to miss the hearing. On the
second occasion, Latta admitted to oversleeping and miss-
ing the hearing. Latta subsequently failed to pay court-or-
dered sanctions in a timely manner. Latta also failed to
properly deposit the client’s fee in trust. [ASB No. 2023-999]

Birmingham attorney Louis James Willie, lll received a pub-
lic reprimand without general publication as ordered by the
Disciplinary Commission of the Alabama State Bar, on Janu-
ary 19, 2024, for violating Rules 1.3 [Diligence], 1.4 [Commu-
nication], 1.15 [Safekeeping Property], 8.1(a) [Bar Admission
and Disciplinary Matters], and 8.4(g) [Misconduct], Alabama
Rules of Professional Conduct. Willie failed to keep the client
informed about the status of his case and failed to place fees
in his trust account. [ASB No. 2023-836] A
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Please email announcements to
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ABOUT MEMBERS,

Among Firms

Baker Donelson PC announces that
Chuck Delorey is a shareholder and
that Jay Saxon joined as counsel, both
in the Birmingham office.

Christian & Small LLP announces
that William A. Ellis joined as a partner
in the Birmingham office.

Dentons Sirote PC announces that
Matthew A. Mantle joined as a share-
holder in the Birmingham office.

Hand Arendall Harrison Sale LLC an-
nounces that Richard Calhoun joined
the firm’s Mobile office as counsel and
that Katherine Manning joined the
Birmingham office as an associate.

Hawthorne, Atchison & Riddle LLC
of Montgomery announces that Charles
D. Hudson joined as an associate.

Huie, Fernambucq & Stewart LLP of
Birmingham announces that Jacob
Denney joined as an associate.

The Law Firm of Kesa M. Johnston
LLC of Roanoke announces that James
Lewis Farmer joined as an associate.

Loftin Holt LLP and Hall Tanner Har-
gett PC announce their merger, effec-
tive May 1, and that the firm name is
now Loftin Holt Hall & Hargett LLP
with offices in Huntsville and Florence.

AMONG

FIRMS

Morris, King & Hodge PC of
Huntsville announces that Foster Gre-
gory joined as an associate.

Patterson + Sheridan LLP an-
nounces the opening of a Huntsville of-
fice at 200 West Side Sq., Ste. 400, 35801
and that Eric Moore, Eddie Kiessling,
and Josh Noles joined as managing
partner, counsel, and associate, respec-
tively. Phone (256) 679-8998.

Smith, Tozian, Daniel & Davis PA of
Tampa announces that Timothy P. Chi-
naris joined as counsel.

Starnes Davis Florie LLP announces
that Virginia Powell joined as an associ-
ate in the Mobile office.

Swift, Currie, McGhee & Hiers LLP
announces that Virginia Gambacurta
and Emily Robinson joined as associ-
ates in the Birmingham office.

The Fletcher School of Law and
Diplomacy at Tufts University an-
nounces that Ambassador Don Heflin
retired from the U.S. Foreign Service in
April 2023 and joined the law school as
a Senior Fellow in July 2023.

Upchurch Watson White & Max Me-
diation Group announces that Timo-
thy P. Donahue, Sr. joined as a full-time
neutral in the Birmingham office.

The Watson Firm of Birmingham an-
nounces that JD Dickerson joined as an
associate. A
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