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PRESIDENT'S PAGE 

DJ 
want to share with you a rea.l success story- the 

IOLTA program of the Alabamn State Bar. 
We all learned in law school lhal a lawyer is ethi· 

cally prohibited from commingling funds being held 
for a client with the lawyer's ptr.;onal or firm accounts. A sep
arate trust account must be established as a repository for 
client funds. We also learned that it is unethical for lhe trust 
account to bear interest which goes to lhe lawyer. because 
that, in effect, is taking a client's money. 

ft Is usually impractical to set up separate interest-bearing 
accounts for the benefit of numerous clients whose money Is 
being held for only a few days. It ls equally Impractical to at· 
tempt to account for small amounts of 
interest due to separate clients whose 
money is commingled in a single trust 
accounL So. client:$' funds which were 
being held by lawyers for distribution, 
with occasional exceptions for large 
amounts held for significant periods of 
lime. were lumped together In non-in
terest-bearing trust accounts. 

be a part. If a lawyer does become a part of lhe program, a 
simple form is taken to the lawyer's bank and the bank does 
the rest, remitting interest earned on the lawyer's lru5l ac
count on a monthly or quarterly basis. No charge is made to 
the lawyer ucept what is authorized to come out of the inter
est. 

The Alabama I.aw Foundation, Inc:. was organized to be the 
recipient or IOLTA funds. It is a 50l(c)(3) charitable. tax-ex
empt organization which is authorized to give grants of these 
funds ror the following purposes: to provide legal aid to the 
poor, provide law student loans. provide for the administra
tion of justice, provide law-related education to the public, 

help maintain public law libraries. help 
maintain a client security fund, and 
help maintain an inquiry tribunal. 

Al present, 3,257 Alabama attorneys 
are participating in IOLTA. This repre· 
sents 62 percent of those eligible to 
participate. This is now generating 
nearly Sl,000,000 a year to be used for 
the foundation's charitable purposes, 
all al no cost to the participati ng 
lawyers. 

In the 1970s, with lhe adlll!nt of in
terest -bearing checking accounts. a 
thought began to take hold in parts of 
lhe legal community. While each sepa
rate lawyer's trust account might not 
be able to generate a great deal of in
terest , a combination ol accounts 
could. and lhal money might be put to 
good use. Since lawyers were ethically 
prohibited from taking the Interest, 

w. Harold Albritton, Ill 

The Alabama I.aw Foundation is gov
erned by a board of trustees made up of 
Alabama lawyers. Ben Harris is the 
foundation's presidenL Thert Is a full
time executive director, Tracy Daniel, 
who works out of state bar headquar
ters. The foundation receives grant op-

and since with most accounts it wa.s 
impractical to provide for interest lo go to the clients, why 
not let trust accounts bear interest with the interest being 
used for charitable purposes related to lhe law? IOLTA (Inter
est on Lawyers' Trust Accounts) was born. 

The first IOLTA programs wert emblished in Australia and 
canada. followed closely by lhe first U.S. program, adopted in 
Plorida In 1978 and made operational in 1981 after the suc
cessful defense of court challenges. The programs have since 
spread to elll!ry state. 

In 1984, Alabama State Bar President Walter Byars appoint· 
ed a task force to study IOLTA and develop a plan for our 
state. The task force wenl to "'Ork, and in 1986 its chairper
son, Rowena Crocker Teague. presented a proposal to the 
board of commissioners. The commissioners approved the 
plan and submitted it to lhe supreme court. In May 1987 the 
Alabama IOLTA program was appl'O\'td by the Supreme Court 
of Alabama and it became aperational in January 1988. 

Our program is an opt-out program, which means that 
lawyers who for some reaso,, do not wish to participate may 
inform the state bar of that fact and they are not required to 
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plications which are referred to the 
Grants Committee, chaired by llarry 

Camble and composed of lawyers who are not trustees. The 
committee studies each application and makes recommenda
tions to lhe board of trustees. Annually. the board reviews 
these recommendations and makes grants of IOLTA funds. 

In lhe short time that lhi$ program has been in operation 
the results have been truly amazing. The follov.~ng are a few 
of the things that now exist in Alabama that in all probability 
would not if it were not for IOLTA. 

The Capital Representation Resource Center, which wa5 or
ganized in 1988 with former Governor Albert Brewer as its 
first president, assists attorneys who are appointed to capital 
cases in the post-conviction stage. lt has headquarters in 
Montgomery, where its full-time director, Bryan Stevenson. 
and fi\'t staff attorneys monitor capital cases and are a,..iilable 
to help appointed lawyers throughout lhe state with their 
specialized expertise. While lhe center now receives funds 
from several additional private a.nd gQ\oernmenlal sources. its 
seed money, which made the organiiation possible. came 
from IOLTA. 

Appointed attorneys in capital cases in the pre-trial stage 
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no,v have two investigators available to them through the 
Mitigation Program of the Alabama Prison Project. funded by 
IOLTA. 

The problem of child abU5e has received much attention 
from Lhe foundation. Examples of current programs made 
possible by JOLTA grants include prosecutors assigned lo lhe 
Child Advocacy Center and the Tuscaloosa Children's Center 
and Montgomery County's Court-Appointed Special Advocate 
program through which volunteers au assigned to work as a 
link between abused children and U,e court. 

It is the foundation's preference to provide funds to orga
nize a worthy program and to assist ll until il can become 
self-sufficient. raU,er than being U,e sole source of continued 
funding. An excellent example of this is the Court Appointed 
Juvenile Advocate Program of Madison County, which has 
volunteers who act as advocates in the court cases of physical
ly and sexually abused children so that children will have a 
constant figure while they are in the court system and not be 
shunted from one person lo another. This program WM made 
possible by an JOLTA grant but now can support Itself 
through a local tax. The foundation recently approved a grant 
to start a similar program for juvenile delinquents in Madison 
County. 

Domestic violence is another problem which has received 
special attention from the foundation. IOLTA funds allowed 
Birmingham's YWCA Family Violence Center to hire an advo
cate to appraise domestic abuse victims o( their rights and 
help guide them through the legal process. A new grant to 
the same center will be used to hire a part-time coordinator 
to train and dinct ,'Olunteers lo help perform lhis function. 
The Alabama Coalition Against Domestic Violence will use 
IOLTA runds to organize workshops explaining laws relating 
to domestic violence to judges and attomeys. Seven attorneys 
ha,oe bttn hired with JOLTA funds by Legal Services organiza
tions in various parts of the stale to specialize in the handling 
of domestic violence cases. This is not an authorized use for 
lhe organizations' government funds and is made possible 
only by these grants. 

As previoU51y reported in this column, it Is IOLTA funding 
which brought lhe Alabama State Bar Volunteer Lawyers Pro
gram into being. The culmination of a study by the bar's 
Committee on Access to Legal Services, chaired by Ken Bat
tles and earlier by Anne Mitchell, this program now has a full
lime coordinator, Melinda Waters, and will be housed in the 
elCpanded bar building in Montgomery. The program "~II 
work with existing urban pro bono projects and expand them 
into rural areas. IOLTA funds are also being used in local pro 
bono programs sponsored by the Mobile and Montgomery 
County bar associations. 

In 1989, the Alabama Ctnter for Law & Civic F.ducation was 
established v.•ilh seed money from IOLTA. The center is In full 
operation In facilities based at and donated by Cumberland 
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School of Law and is nclditionally supported by slntc appropri
ations. With a full-lime director. Jan Loomis. the center 
servn as a resource, research and training center to promote 
Jaw-related education in Alabama. ILs current programs in
clude the tiaining of teachers, the providing of resource ma
terials to teachers, and the sponsorship of drug education 
programs In the schools and programs aimed at combating 
ju,oenilt delinquency. 

Public law libraries throughout the state have bendited 
from JOLTA funds, ranging from lhe installation of an auto
mated catalog system in lhe supreme court law library to the 
purchase of fax machines and other equipment for numerous 
county libraries. 

Other projects which are currently underway in our state 
because of IOLTA funding include the co-sponsorship of a 
conference on literacy by lhe Alabama State Bar Tusk l'orce 
on Illiteracy, chaired by Lynne Kitchens; Alabama Public Tele
vision spots and a series on Constitutional issues produced by 
the Alabama State Bar Law Day Committee, chaired by f'red 
McCallum; a liability guide for volunteers of non-profit orga
nizations published by the ASB Young Lawyers' Section/ 
Montgomery County Young Lawyers; U,e YMCA Youth Judi
cial Program; and an outreach program of the Alabama Dis
abilities Ad\'Oeae)I Program LO inform disabled Alabamians in 
SC\oeral rural counties of their legal rights. 

There have been many other JOLTA-funded programs, but 
this will give a sense of what is being accomplished with these 
funds. 

Look at what law)'ers can do! Wilh the =lfish efforts of 
volunteer lawyers who have been willing to contribute other
wise billable hours to serving as lMk force members, commis
sioners. Grants Committee members, trustees and officers of 
the Alabama Law Foundation, and the willingness or 3.257 
lawyers to fiU out a simple form to convert their trust ac
counts to IOLTA accounts. we have done \\'Onders. 

This is a project which should make every lawyer in Alaba
ma swell with pride. To all who have contributed to its suc
cess, and to all who may, on reflection, decide to do so in the 
future, I give my heartfelt thanks. Wtll done! • 
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EXECUTIVE DIRECTOR'S REPORT 

CLIENT SECURITY FUND 

I] his year mark.s the 20th anniversary of the state 
bar's first attempt to establish a viable Client Se
curity Fund. Initially, the fund was created with 
a seed grant from the Alabama State Bar Foun

dation and an expectation of sustaining the fund through 
an annual voluntary contribution from each member of the 
bar. Our initial claim wiped out the fund, and had the 
Birmingham Bar Association not paid half of that claim, 
the injured client would have not been made whole. A vol
untary funding mechanism could not 
sustain such an effort, and Alabama 
then was one of only a few states 
without a fund. 

censed at the time of the misappropriation, these claims are 
likely to be denied. One of the claims could conceivably be 
a debtor-credJtor relationship unrelated to an attorney
client relationship. 

A now-deceased attorney was the subject of a claim which 
was denied in 1990. The client actually sought to assert a 
malpractice action against the fund which is clearly not in
tended. 1\vo claims med for inaction predated lhe rules and 
the CSE'. 

In 1987, al the request of the Ala
bama State Bar, the Supreme Court 
of Alabama adopted rules for a CSF 
that included a mandatory assess· 
ment of every lawyer holding an ac
tive license to practice on January I 
of each year in the amount of $25 un
til the lawyer had paid $100 into the 
CS~~ The 1991 statements have been 
mailed, and, to date, 3,501 lawyers 
have paid their assessment in full. 
Payment number four was due from 
another 1,945 members by March 31. 
Our cur rent fund balance is 
$646,593.97. 

Reginald T. Hamner 

Unfortunate ly, 1991 has begun 
with the assertion of claims totalling 
Sl52,820.33. One now-deceased at· 
torney is responsible for $128.000 of 
this total. While still practicing, he 
closed two house sales and kept the 
money intended to pay off existing 
mortgages. The CSF liability, under 
the rules, is a maximum of $20,000 
per claim or, in this instance , 
$40,000. It would appear two other 
claims totalling slightly over $2,200 
will be paid. One attorney is already 
disbarred and took a SJ ,500 fee while 
closing his practice. The other ap
pears to be a failure to pay over col
lected funds. That attorney has since 
left Alabama. 

1\venty-lhree claims have been as
serted against the fund. In 1989, one 
attorney repaid the client the money wrongfully taken, 
even though he was no longer practicing law. The fund paid 
another client $2,000 which had been stolen by a lawyer 
who was no longer practicing and the bar was unable lo lo
cate. The other claim, for Sl ,462, predated the rules and 
was not cognizable. The attorney involved has been dis
barred for other offenses. 

One attorney is responsible for nine pending files. He is 
the subject of disciplinary proceedings and not engaged in 
the practice of law. All of the claims, which total approxi
mately $2,300, represent retainers where no work was ever 
undertaken. The attorney involved indicated his intention 
to repay all claimants but has not done so. 

A claimant was repaid $2,000 for another 1990 file by the 
attorney who has subsequently been disbarred. Claims to
talling $5,180 are pending against another suspended attor
ney. who took the client's money even though he was sus
pended. Inasmuch as the rules require the attorney be Ii-
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the claim. 

Another 1991 pending claim totals 
$16,000, but preliminary investiga
tion indicates there is no basis for 

Initially, there was significant resentment toward the 
fund. No small number of dissidents doubted the need for 
It. Prom the above disclosed claims, it is easy to see those 
dishonest among us hurt the entire profession. Most of the 
claimants can ill afford to be victimized. 

The president-elect of the bar chairs the CSF Claims 
Committee. It will be meeting soon to review pending 
claims. 

It is hoped the fund is on a sound footing for years to 
come. It draws interest monthJy. Please review tl1e CSF 
Rules which appear in the new bar directory. History has 
shown that in those states with long-standing CSP activity, 
this is a meaningful and positive method to help the profes
sion's image when those among us do harm through a dis
honest act. 

Each claim is required to be documented and then is in-
vestigated to ensure that a misdeed has occurred. • 
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Esse ntial Publications For The 

ALABAMA LAWYER 
New From The Michie Company 

Alabama Law of Eviden ce , by Joseph A. Colquitt , is the most practical and up·lt>
date reference on Alabama evidence . Carefully organized, this book makes it easier to 
find the Alabama evidence law applicab le to your case. It contains stat utes, rules, a dis
cussion of pattcm jury instructions , citatio ns to leading cases , the Federal Rules of Evi
dence , and the newly adopted Rules of Criminal Procedure. Approx . 650 pages, hard· 
bound, C1990, The Michie Company ........................................ ............................. S85 .oo · 

F amity Law In Alabama: Pra cti ce and Pro ced ure , by Rick Fcrnambucq .ind 
Cary Pate, is a working tool for the domestic practitioner , useful from the first client 
interview through enforcement of awards and agreements . This book blends practic•I 
applications with analysis of legal principles, and sets them in the context of everyday 
problems faced by lawyers and their clients. Completely up-to-date, the book encom
passes the late st changes in Alabama family law . 657 pages, hardbound, 
Cl 990, The Michie Company ...................... ............................. ............................... $65. 00• 

Alabama Rule s of Criminal Pro ce dure , by Justice Hugh M,,ddox, is the first 
treatise to provide coverage of the new Rules to be cHeclive January 1991. The book con
tains each of lhe Rules in full, the official comm ents of the Advi sory Comm ittee, and the 
au thor's sec tion -by-sectio n ana lysis . He provides practice gu idance with hints, pointers, 
somple forms, and a case preparation checklist Approx . 1100 pages, hardbound, 
C1990, The Michil' Company .............................................. - ................................. $75.00* 

Alabama Tort Law Handbook , by Micha el L. Roberts and Gregory 5. Cusin,ano, 
Contrib uting Editor , gives Alabama attorneys the legal basis and practice information to 
evaluate claims and win for their clients . Covering a ll torts which arc actionable under 
Alabama law, it provides up-lo-date analysis of Alabama statutes and case law hold· 
ings . The book offers practice guidance , and includes checklists and sample complaints. 
1065 pages, hardbound , Ct 990, The Michie Company ................ .............. .......... S7s.oo• 
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nu; 
MICHIE COMPANY 

4Cv 
l' l Bl t,ttt I(, ll~ t Hl l Olli ()I ALAl!AMA 

1:-or more information1 
contact your sales representative: 

JIM SHROYER 
P.O. Box 346 • Wilsonville , AL 35186-0346 

(WS) 326-9899 
Or call The Mkhlc Company loll-free 1,800-562-1215 

·Plu1 talc$ tax v.•herc .nppllrablc. 
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LEGISLATIVE WRAP-UP 
By ROBERT L. McCURLEY, JR. 

UCC ARTICLE 2A LEASES 

Ill 
he Law Institute has approved 
3nd presented to the Legisla· 
ture a new article to the Uni
form Commercial Code. Bob 

Fleenor chaired the committee with Pro
fessor Peter /\Ices serving as the 
draftsperson. The following lawyers 
served on the committee: Douglas T. 
Arendall. Hamp Boles, Andy Campbell, 
Ralph Franco. John 8. Givhan, Bill 
Hairston. Jr .. Neil Johnston, Jim Kline· 
feller. Barry Marks. Elbert H. Parsons, 
Jr., Joseph Stewart. and Mike Waters. 

The following review of the pending 
bill is lllken from the committee's draft 
with commentary. 

Promulgated in 1987 by the American 
Law Institute and the National Confer. 
ence or Commissioners for Uniform 
State Laws. Article 2A of the UCC is the 
f'irst comprehensive statutory formula· 
lion of the personal property leasing law. 
In the tradition of the resiatements and 
the UCC, Article 2A does not so much 
create personal property leasing law as it 
codifies the bctter practices in this gl'OI,~ 
ing area of lhe commercial law. The arti
cle also continues the commercial law's 
vindication of freedom of contract prin· 
ciples. assuring the part ies to a lease 
transaction that they may. for the most 
part, tailor the statute to the exigencies 
of particul,1r trans.,ctions. 

The committee took into account the 
existing bodies or law in considering the 
efficacy or lhe formulations effected in 
the proposed uniform law. 
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A lease Is a contract , subject to con
tract law construction and enforcement 
principles. And. in Alabama, leases have 
been construed and enforced in a man
ner generally consistent with contract 

principles. There has been, however, a 
dearth or case law applying contract law 
to leasu. Therefore, transactors have 
been left with little guidance in formu
lating the contours or their lease trans
actions. While general contract princi
ples developed in other contexts are cer
tainly competent lo address and resolve 
a brood array or leasing issues. it is less 
clear that the general contract law is the 
best source of guidance for determining 
controversies i nvolvlng considerations 
rundamental to the commercial law. 

To address the vacuum of guidance. 
the Alabama courts have referred to Arti
cle 2 of the UCC. "Sales". as a source of 
law to govern controversies involving 
personal property leases. 

Article 9 of the UCC, ·Secured Trans
actions·, insofar as it concerns the rights 
and liabilities of P<,rties .... ~th interests in 
the same personal property, also supplies 
a source or law that would be available 
for use by analogy lo lease transactions. 

In Alabama, UCC Article 9 governs se
cured transactions and Article 2 governs 

sales. Insofar as Article 24 draws on ana
logues from Articles 2 and 9, the opera
tion or many Article 2A provisions will be 
immediately accessible to those already 
t'amiliar with the commercial law in the 
slate. Issues of lease contract formation, 
performance and det'ault are generally 
treated by Article 2A provisions that are 
based on Article 2 analogues; issues con
cerning the priority of claims 10 lhe 
lease property draw. for the most part, 
on Article 9 analogues. 

The lease is closer in spirit and form to 
the sale of goods than lo the creation or 
a security lnteresL While parties to a 
lease are somet imes represe nt ed by 
counsel nnd their agreement is often re
duced Lo a writing, U1e obligations of the 
parties are bilateral and the common law 
of leasing is dominated by the need to 
preserve freedom of contracL Thus, the 
drafting committee of the Uniform Act 
concluded that Article 2 was the appro
priate statutoyy analogue. 

The drafting committee or the Uni· 
form Act then identified and resolved 
several issues critical to codification: 

Scope 
l'he scope or the Article was limited to 

leases (Section 2A-102). There was no 
need to Include leases intended as secu
rity, I.e .. security inlerest disguised as 
leases, as they are adequately treated in 
Article 9. Further, even if leases intended 
as security ,~ere included, the need to 
preserve the distinction would remain, 
as policy suggests treatment significantly 
different from that accorded leases. 

Defi nitio n of lease 
Lease was defined to exclude leases in

tended as security (Section 2a-103(ll[jl). 
Ci\'en the litigation to date, a revised def
inition of security interest was suggested 
for inclusion in the act. (Section 1· 
2011371). This revision sharpens the dis
tinction between leases and security in
terests disguised as leases. 
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FIiing 
The lessor was not required to file a fi. 

nancing statement against the lessee or 
take any other action to protect the less
or's interest In the goods (Section 2A-
30 I). The refined definition or security 
interest will more clearly signal the need 
to file to potential lessor or goods. Those 
lessors who are concerned will file a pro
tective financing statement (Section 9-
408). 

Warra nties 
All or the express and implied war

ranties of the Arllcle on Sales (Article 2) 
were included (Sections 2A-2.l O through 
2A-216), revised to reflect differences in 
lease transactions. The lease or goods is 
sufficiently similar to the sale or goods to 
justify this decision. Further. many 
courLS ha\'e reached the same decision. 

Certificate of tltle laws 
Many leasing transactions involve 

goods subject to cutiricate of title 
statutes. To avoid conflict with those 
statutes, this article is subject to them 
(Section 2A-104lllla)). 

Consumer leases 
Many leasing transactions in,,ol\'e par

ties subject to consumer protect ion 
statutes or decisions. To a\'oid conflict 
with those Jaws, this article is subject to 
them to the extent provided in Section 
2A-104(ll(c) .ind (2). l'urther, certain 
consumer protections have been incor
porated in the article. 

Finance leases 
Certain leasing transactions substitute 

the supplier or the goods for the lessor as 
the party responsible to the lessee with 
respect to warranties and the like. The 
definition or finance lease (Seclion 2A
J 03[ J Jf gl) was developed to describe 
these transactions. Various sections of 
the article implement the substitution of 
the supplier for the lessor, including 
Sections 2A-209 and 2A-407. No attempt 
was made to fashion a S]lecial rule where 
the finance lessor is an affiliate or the 
supplier of goods: this is to be developed 
by the courts, case by case. 
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Sale and leaseback 
Sale and leaseback transactions are be

coming increasingly common. A number 
or state statutes treat transactions where 
possession is retained by Lhe seller as 
fraudulent per se or prima facie fraudu
lenL That posilion is not in accord with 
modern practice and, thus, is changed by 
the article "if the buyer bought for value 
and in good faith" (Sectio11 2A,308[31). 

Remedies 
The article has not only provided for 

lessor's remedies upon default by the les
see (Sections 2A-523 through 2A-53J ), 
but also for lessee's remedies upon de
fault by the lessor (Sections 2A-508 
through 2A-522). This is a significant de
parture from Article 9, which provides 
remedies only for the secured party upon 
default by the debtor. This difference is 
compelled by the bilateral nature of the 
obligations between the parties lo a lease. 

Damages 
Many leasing transactions are predi -

cated on the parties' ability to stipulate 
an appropriate measure or damages in 
the event or default. The rule with re
spect to sales of goods (Section 2-718) is 
not sufficiently Oexible to accomodate 
this practice. Consistent with the com
mon law emphasis upon freedom to con
tract, the article has created a revised 
rule that allows greater flexibility with 
respect to leases of goods (Section 2A-
504[ 1 )). 

Though the Alabama act occasionally 
may differ in Its formulation, the act is 
generally consistent with the approach 
of the Uniform Act. with regard to the 
critical issues. 

Anyone wishing a copy or this proposal 
may obtain one by writing Bob McCur
ley, Alabama Law Institute , P.O. Box 
1425. Tuscaloosa. Alabama 35486. • 

You can't get closer to the issues than this. 

Al Lawyers Cooperative Publishing, we know 
our •n•lytial leg.al research syitem is not 
complete wilhout one vital link- our treld 
representatives. They know what's •vailable, 
what's affordable, and what N)IOurces will be of 
the greatest value to your pracllce, given your 
needs and markeL 

Right now, your loal reproscnl.ltlve is ready to 
help you get the most from our integral.Nf library for Alob.lm• practice- from 
AI.R to Am Juror uses to us L Ed. 

If you want to be in charge, talk to a representative who's in touch with your 
need,. Contact your local representative dlrcclly, or call 1-800-527-0430. 

EdOorpn 
(205) 968-8365 

Chrli,IM Ell<n 
(404) 362•8llS 

Kan:!n Runfola 
(404) 362-81 JS 

Iii 
Bri:an kook1 

(205) 871-r.348 

• Jim Bellamy, II 
(615) 89l-8800 
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BAR BRIEFS 

ASA nominates 11 persons to 
board of governors 

Eleven persons were nominated In 
February 1991 to serve on Lhc Board o( 

Governors o( the American Bar Associa
tion. which represents 380,000 lawyers 
nationwide. 

The nominees were selected during 
the 1991 ABA Midyear Meeting in Seal· 
tie. Their names will be presented for a 
vote when the association convenes for 
its 1991 annual meeting in Augtist in At
lanta. The 33-member board or gover
nor.1 meets five Limes a year and oversees 
management and admini5tration o( the 
ABA. Terms on the board of governors 
last thttt )'eaTS. 

Among the 
nominees is Cary 
C. Huckaby o( 
Huntsville, Ala
bama. Huckaby 
was president o( 
t he Alaba ma 
State Bar from 
1988-89 and is 
with the llrm of 
Bradley. Arant, 

Rose & White. He was admitted to the 
state bar in 1962. 

Escambia County Bar Assocla• 
tlon receives award 

The Escambia County Bar Association 
recently received not.ice from the Ameri
can Bar Association that it had been se
lected to receive a Certificate of Recogni
tion in the ABA's 1990 Law Day U.S.A. 
Publlc Service Award competition. 

According to William R. Stokes, Jr., of 
f;vergreen, who is president of the bar 
association, activities included having all 
area high school seniors participate in 
the trial of two criminal cases. These tri
als were held April 30 and May 1, 1990. 
The trials were of defendants charged 
with driving under the inRuence or alco
hol; the derendants and their attorneys 
consented to be tried by these sl1Jdents. 

Members or the association went to 
each school the week prior to the week 
or Law Day to speak with the seniors. IL 
was arrnnged for a deputy to go also. at 
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which time jury summonses were served 
on each senior student. 

Prior to the trials each day, the entire 
group or seniors was given an orienta
tion talk by a member or the association. 
who explained the purpose of Law Day. 
the theme of this year's observance, and 
how the associat;on was making th!$ ob
servance. 

In addition to the trials, members of 
the association participated on radio talk 
shows al two radio stations in the coun
ty. 

Friend elected 

Friend 

Edward M. 
Friend, U l of 
Sirole & Per
mull, P.C. has 
been elected to a 
second term as 
chairperson or 
the Birmingham 
Area Chamber of 
Commerce. The 
Chamber repre

sents 4,700 members in Jefferson, Shel
by, Walker. SL Clair and Blount COWlties. 

Friend is a graduate of the University 
of Alabama and the University's School 
of Law. 

Harris e lected 
James D. Horris, Jr .. formerly a part

ner in the Montgomery firm or Harri$ & 
Harris, has been elected president of the 
Bowling Creen-Wamn County Bar Asso
ciation. Harris was also a member of the 
Alabama House or Representatives from 
1970-78. 

He currently is a partner with the r,rm 
of Harlin & Parker in Bowling Green, 
Kentucky, and a colonel in the USAR. 

Shepard elected 
Tazewell T. Shepard, Ill was sworn in 

as a new member of the Alabama State 
Board of Education in January. He re
cei.,.ed 62 percent of the total vote. 

The board of education implements 
education laws and sets academic stan
dards for all elementary and secondary 
public schools. It acts as the board or 

control for Alabama's 39 two-year col
leges and also oversees all vocalional ed
ucation, adult education. teacher ln-su
vlce centers and children's and adult re· 
habilitation services in the state. 

Shepard was admitted to the Alabama 
State Bar in 1979. 

Johnson and Lazenby chose n 
Alabama Chief Justice Sonny Hornsby 

recently named Circuit Judge Leslie C. 
Johnson of r lorence as administrntive 
director or courts for the slate or Alaba
ma. Johnson will rill the vacancy left 
when former director Allen Tapley be
came director of The Sentencing Insti
tute in Montgomery. 

Judge Johl150n 
was serving as 
presiding Judge 
or the 11th Judi· 
cial Circuit when 
chosen. Johnson 
has, been a cir
cuit judge since 
1977. Prior to 
that, ht was a 

J°"""°" special circuit 
judge, a deputy district attorney and in 
the private practice of law. 

Johnson is a 1967 graduate or Vander
bi I l University, and a 1969 graduate of 
Cumberland School or l..'lw. In 1979 he 
received his master of law degree from 
the University of Mississippi, and in 1984 
he earned a master or science degree in 
criminal justice from the University of 
Alabama. 

Johnson's extra judicial service in
cludes serving as chairperson of the judi
cial system's Employee Appeals Board 
from 1987-90; as a member of the Prison 
Review Tusk ~'orce since 1987; as chair
person or the State llecords Retention 
Committee since 1985; as a member of 
the State Information System Review 
Committee since 1989; and as chairper
son or the Community-Based Sentencing 
Policy Tosk Force, a position whi' h he 
accepted la.st year at the request of the 
chief justice. 

The primary duty or the Administra
tive Director of Courts is to assist the 
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chief justice in his duties as the ildminis
lrati\'e head or lhe judicial system by see
ing lo it that the business or the courts or 
this state is attended to with proper dis
patch and court dockets are not permit
ted to become congested and that trials 
and appeals are not unreasonably de
layed. 

John L. Lazenby, the circuit clerk or 
Elmore County, has been appointed 
deputy adminislralive director of courts. 

Launby sel'\oed as circuit clerk for El
more County 
since I 982. Prior 
to thal, he served 
as assistant cir
cuit clerk and 
magistrate. 

Lazenby has 
been president of 
the State Associ
ation of Clerks 
and llegislers 

twice and earned lhe association 's 
President's Award three times and its 
Ambassador"s Award once. 

He is a member or the National Associ
a lion of Court Management and has 
served as the following: chairperson of 
the State Court Cost Collection Commit· 
let: member of the system's L.egislati\'e 
Council. the Weighted Caseload Com
mittee and the Child Support Forms 
Committee; member of the faculty of the 
Alabama Judicial College; and vice-chair 
of the Alabama Criminal Justice Infor
mation System Commission. 

AAA-CPA educates 
The American Association of Allomey

Certified Public Accountants is attempt
Ing to educate the public regarding the 
organization and its purpose. it was 
formed over 25 years ago by the joining 
or California and New York state associa
tions which had begun independently. It 
now has membership in all 50 states and 
several foreign countries. 

Membership 1$ limited to those indi
viduals who hold licenses a.s attorneys 
and as certified public accountants, al· 
though a majority or the members prac
tice primarily In one discipline or the 
other. The organization represents the 
Interests of dually qualified professionals 
on national and state levels. 

For more information about MA-CPA. 
contact Joe Brotherton at (206) 325-
3537. 
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Gaede elected 
In the January issue or The Alabama 

Lawyer. It was reported lhat Edward P. 
Myerson has been elected as the ''first 
member from the state of Alabama·· to 
the American College or Construction 
Lawyers. Unfortunately, that information 
was not completely correct. Birmingham 
atlorney A.H. Gaede, or the firm or 
Bradley. Arant, Rose & White, was also 
selected in the same group or 41 allor
neys corutiluting the inaugural group of 
Fellows. The Lawyer regrets this omis
sion. 

Smith elected 
John Joseph Smith, Jr. o( Birmingham 

",as selected recently as a member or the 
Labor Panel or the American Amitration 
Association. Smith bas sel'\'td as an arbi
trator since 1983 and is also a member 
or the Labor Panel of the ~·ederal Media
tion and Conciliation Service. Me was ad
mitted to the state bar in 1970. 

Portra it needs Id enti fication 
The Alabama Supreme Court Library 

needs the help or the citizens of Alabama 
identifying Lhe portrait above, which is 
included in the library collection. 

In their efforts to update the portrait 
coUectlon. library officials believe they 
have successfully identilied all portraits 
except lhis one. All efforts to dale to 
identify It have been unsuccessful. 

If anyone can idenlily the picture, 
please contact Bob Warren of the Alaba
ma Supreme Court Llbrnry al (205) 242-
4347 or write Supreme Court and State 
Law Library, Judicial Building. 445 Dex
ter Avenue, Montgomery, Alabama 
36130, ATTN: Bob Warren. • 

Questions About 
Court Rules? 

Get Answers Fast 
Using Your Own PC! 
The Alabama Court Rules arc now 
available on PC-Qlmpatible diskette. 
Pecform exllaustivc searches of the 
Rules based on any word or phrase 
or your choice. State-of-the-art 
software makes our program easy to 
use on your PC. Supcr- fastl Up
to-the-minut c rule changes availnble 
through convenient update program. 
Requires an rBM PCl)CT/AT or 
compatibile. Min. 5121<, 2MB free 
disk space (PC/AT- compatible 
recommended). 

v Rules of Appellate Procedure
" Rules of Criminal Procedure• 
v Rules of Civil Procedure• 

Also ... 
v Ethics Adllfsory Opinions 
v Alt)/. Gen'J Adllfscxy Opinions 
v call for complete list & prices. 

.,ntroductory Offer: $49 plus $6 
(Tax/Shipping) for set of throo rules. 
Copy protected. Specify s.2s· or 3.s• 
disk format Umited time offer. 
Make checks payable to me/cooper 
Consuftlng, Inc. 

JuriStar~ 
melcooper Consulting, Inc. 
P.O. Box 210187 
Montgomery, Al 36121 
(205) 272-5444 
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ABOUT MEMBERS, AMONG FIRMS 

ABOUT MEMBERS 

Richard D. Home. formerly a partner 
in the rirm of Hess, Atchison & Home. 
announces that he is reloc;iting his of
fice to One Sout h Royal Stree t , 4th 
Ooor. Mobile, Alabama, and will be prac
ticing as Richard D. Rome, Attomey
at-Law. Phone (205) 432-4421. 

Sharon D. Hindman has become as
sociated with First State Bank of 
Fn.oldin County as general counsel. Of
fices are located at 1000 Highway 43. 
North. P.O. Box 1223, Russellville, Al
abama 35653. Phone (205) 332-5600. 

Richard T. Davis announces the 
opening of his office at 3800 Colonnade 
Parkway, Suite 650, Birmingham, Alaba
ma 35243. Phone (205) 969-3433. 

L.F. Hllbers announces that he has 
relocated to The Mayfair Center, 3401 
Independence Drive, Suite A, Home
wood, 1\labama 35209-5620. The mail
ing address continues to be P.O. Box 
19393, Homewood, Alabama 35219-
9393. Phone {205) 871-1939. 

Steven R. Sura announces the re
moval of his olrice to 655 Main Street, 
P.O. Box 4. Montevallo. Alabama 35115-
0004. Phone (205) 665-121l. (An E911 
street renumbering program c.11used the 
change, but the office's physiCAI loc.11tion 
remains unchanged.) 

Theresa A. Tkacik announces the 
opening of her new office at 2162 High
way 31 South, Pelham, Alabama 35124. 
Phone (205) 987-9126. 

Douglas K. Dunning, P.C. announces 
the relocation of his omce to 1659 Gov
ernment Stred, Mobile, Alabama 36604. 
Phone (205) 473,2666. 

Tony S. Hebson announces the relo
c.11tion or his offices to 1250 Park Place 
Tower, Birmingham, Alabama 35203. 
Phone (205) 322-2022. 

Harmahlnder Singh Bagga, Ph.D., 
announces the opening of his office at 
3800 Colonnade Parkway. Suite 100, 
Birmingham, Alabama 35234. Phone 
(205) 967--1649. 
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AMONG FIRMS 

Sandder, Sandefer & Frands, P.C. 
announce$ that Wllllam H. Roe has be
come a partner in Lhe firm. Offices are 
located in Mountain Brook, Pinson and 
Oneonta, Alobama. 

Colee & Tucker anno unces th e 
change of the ftrm name to Colee. Tuck
er & Cromer. P.C. The firm also an
nounces that Terry M. Cromer has be
come a partner. with offices in Binning. 
ham and Lteds. Alabama. 

The ornce of Robert A. Jones, Jr. an
nounces that La\'eme Davis has become 
a partner in the firm. and Joan Y. Davis 
has become an associate, and Lhe firm 
name is now Jones & Davis, P.C. Offices 
are localed al 1205 North 19th Street, 
Birmingham, Alabama 35234. Phone 
(205) 324-6021. 

The ftrm of Lyons, Pipes & Cook an
nounces that Joseph J. Minus. Jr. has 
become a member of the firm. Offices 
are located at 2 North Royal Street, Mo
bile, Alabama 36602. Phone (205) 432-
4481. 

The firm of Rushton, Stakely. John
ston & Carrdt , P.A. announces thal 
Frank J. Stakely and WlHiam S. Hil),'Des 
have become members of lhe firm. 
Offices are located at 184 Commerce 
Street, Montgomery, Alabama 36104. 
Phone (205) 834-8480. 

Ernest O. Spencer. Ill , John Foster 
'fyra, John C. Crecink, Jr .. Kathy L. Ma
rine and Linda K. McKnight announce 
the formallon or a partnership in the 
name of Spencer, Tyn. , Crecink, Marine 
& McKnight. Offices are located in Jack
son. Mississippi. and Tusc.11loosa, Alaba· 
ma. 

BUI Bowman and Kirk S. Samelson 
announce that Prank S. Dodge has 
joined their firm, and the firm will be 
known as Bowman, Samelson, & 
Dodge, P.C. Dodge is a 1977 admittee of 
the Alabama State Bar. Offices are locat
ed at 540 N. Casc.11de Avenue, Suite 102, 
Colorado Spr ings. Colorado 80903. 
Phone (719) 634-5100. 

The nrm or Gaiser & Barineau an
nounces that Leslie R. Barineau has 
joined the firm as a partner. Offices are 
localed al 2021 Third Avenue, North , 
P.O. Box 531144, Bim1ingham. Alabama 
35253. Phone (205) 251-2392. 2380. 

Drew, Eckl & Farnham announces 
that Lucian CIiiis, Jr . has become asso
ciated with the firm. omces are located 
at 880 West Peachtree Street. P.O. Box 
7600, Atlanta, Georgia 30357. Phone 
(404) 885-1400. Cillis is a 1977 admittee 
to the Alabama State Bar. 

Hand. Arendall, Bedsole, Crea,•es & 
Johnston announce Lhal J. Burrus Riis, 
Thomas C. lllcCroskey and Harry S. 
Pond, IV have become associated with 
the Orm, Offices arc located in Mobile, 
Alabama, and Washington, D.C. 

Coale, Helmsing, Lyons, Sims & 
Leach announces that the name or the 
Orm has been changed to Helmsing, 
Lyons. Sims & Leach. P.C., and that 
Harwell E. Coale. Jr. remains of cowt· 

set to the firm. The mailing address is 
P.O. Box 2767, Mobile, Alabama 36652. 
Phone (205) 432-5521. 

Balch & Bingham announces lhal T. 
Kurt MIiier, J, Thomas Fn.ncis, Jr. and 
Timothy J. Trncy have become partners. 
Offices are located in Birmingham . 
Montgomery and Huntsville, Alabama, 
and Washington, D.C. 

Capell, Howard, Knabe & Cobbs, 
P.A., announces that H. Dean Mooty, Jr. 
has become a member of the firm, and 
that W. Holt Speir, Ill , Jim 8. Grant, 
Jr .• Pet.er M. Cronon. Chad S. Wachter. 
and Ellen lit. Hulings have become as
sociated with the firm. Offices are locat
ed at 57 Adams A,•enue, Montgomery. 
Alabama 36104-4045. 

The firm of Greene, Buckley, Jones & 
McQuec n announces that James C. 
Frenzel has become a member of the 
firm, and 8. Kyle Childress , H. Lee 
Pruett, Leslie C. Ruiter. Rose E. Goff, 
and H. Worthington Lewis have become 
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associates of the firm. Offices are located 
at The Hurt Building, 50 Hurt Plaza. 
Suite 1300, Allanla. Georgia 30303. 
Phone (404) 522-3541. 

The firm of Boyd. Pate & Femam
bucq, P.C. announces that Randall W. 
Nichols became associated with the firm, 
effective April I, 1991. Offices are located 
al 2801 University Boulevard, Suite 302, 
Birmingham, Alabama 35233. Phone 
(205) 930-9000. 

The firm of Redden, Mills & Clarie an
nounces that Maxwell H. Pulliam has 
become associated with the firm. Offices 
are located al 940 l'irst Alabama Bank 
Building, Birmingham. Alabama 35203. 
Phone (205) 322-0457. 

Parsons & Ebtrhardt announces that 
the firm's street address has changed 
from 11 l Jefferson Street to AmSouth 
Center, Suite 70:l. Huntsville, Alabama 
35801. The mailing address remains the 
same. 

The firm of While, Dunn & Booker 
announces that Linda G. Flippo is now 
associated with the firm. Offices remain 
at 1200 First Alabama Bank Building. 
Birmingham. Alabama 35203. Phone 
(205) 323-1888. 

The Law Ofnces of Bert P. Taylor an
nounce that WIiiiam F. Smith. IJ has be· 
come associated with the firm. The 
firm's address is 300 North 21st Street, 
710 Title Building, Birmingham, Alaba
ma 35203. Phone (205) 252-3300. 

The firm of Scholl & Scholl an
nounces that Jon M. Turner, Jr., former
ly of Prince, Baird, Tomer & Poole, P.C. 
of Tuscaloosa, has become associated 
with the firm. Offices are located at H4 
Office Park Circle, Suite 315, Birming
ham. Alabama 35223. Phone (205) 871-
6004. 

Douglas I. Friedman, P.C. announces 
lhal John M. Pennington has become 
associated with the firm at Suite 535, 
2000-A Southbridge Parkway, Birming
ham, Alabama 35209. Phone (205) 879-
3033. 

Michael M. f'liegel and David Elliott 
Hodges announce the formation o( their 
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partnership in the name of Fliegel & 
Hodges, with offices located at 2026 Sec
ond Avenue, North, Suite 1101. Birm
ingham, Alabama 35203. Phone (205) 
328-2644. 

George ~I . Barnett and Tameria S. 
Driskill announce that Claude E. Bund
le)•. ru has withdrawn as a partner in the 
firm or Barnett, Hundley & Driskell, and 
that the firm name has been changed lo 
Barnett & Driskell, with offices located 
at 431 Gunter Avenue, P.O. Box 93. Gun
tersvllle, Alabama 35976. Phone (205) 
582-0133. 

Robert Burdine, Jr., Keith M. Collier 
and Gregory Keith Burdine announce 
the formation of a partnership to be 
known as Burdine, Collier & Burdine, 
with offices located at 412 ~·irst Federal 
Building, Florence, Alabama 35630. 
Phone (205) 767-5930. 

Hogan, Smith, Alspaugh, Samples & 
Pratt, P.C. announces that Ron Crook, 
Don Word and Rick Stnl1on have be
come members of the firm. Offices are 
located at 2323 Second Avenue, North, 
Birmingham, Alabama 35203. Phone 
(205) 324-5635. 1-800-223-2535. 

Gayle H. Gear announces her associa
tion with the Law Offices o( William 
M. Dawson, effective February I, 1991. 
Offices are located at Park Place Tower, 
2001 Park Place, North, Suite 490, Birm
ingham, Alabama 35203. Phone (205) 
323-6170. Gear is a former law clerk to 
Chief Judge Sam C. Pointer, U.S. District 
Court, Northern District of Alabama. 

The nrm of Russell, Straub & Kyle 
announces that Cynthla Lee Almond has 
become an associate of the firm. Offices 
are located al 804 Bank Street, P.O. Box 
327, Decatur, Alabama 35602. Phone 
(205) 353-7641. 

The firm of W. Troy Massey, P.C. an
nounces lhat Sandra Holston Lewis, for
mer assistant district attorney. has be
come associated with the firm. Offices 
are located at 4216 Carmichael Court. 
North. Montgomery. Alabama. Phone 
(205) 272-<1083. 

The firm of Lammons & Bell an 
nounces that Miles L. Brandon and Ed-

ward E. Blair became associated with 
the firm in October 1990. Offices are lo
cated at 132 West Holmes Avenue, 
Huntsville, Alabama 35801. Phone (205) 
533-2410. 

Sirote & Permull announces the 
opening of its office in Montgomery. 
Fredrick Simpler, Jr. has joined the firm 
and will manage lhe new office. Tempo
rary offices will be located at 207 Mont
gomery Street, l2th floor, Bell Building, 
Montgomery. Alabama. 

The firm also has offices in Birming. 
ham, Huntsville and Mobile. 

First Alabama Bank of Birmingham 
announces that Paula D. Levitt has been 
made a personal trust officer. She Is a 
graduate of The University of Alabama 
School of Law and the Southern Trust 
School. She is a member of the Alabama 
State Bar and the Birmingham Bnr Asso· 
elation. 

Walter Henley, P.C. announces that 
Clifton E. Slaten has become a member 
o( the firm. and the firm name has been 
changed to Henley & Slaten, P.C., effec
Uve October 25, 1990. Orfices are located 
at 2101 Bridge Avenue. Northport, Al
abama 35476. Phone (205) 339-5151. 

Mark G. MonUel and Algert S. Agrico
la, Jr. announce the formation of their 
firm, Montiel & Agricola, P.C .. with of
fices at 407 South McDonough Street, 
Montgomery, Alabama 36104. The mall
ing address is P.O. Box 11576. Mont
gomery. Alabama 36111-0576. Phone 
(205) 832-9900. • 
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ALTERNATIVE 
DISPUTE RESOLUTION 

AN· INTRODUCTION 

I] he purpose of this art icle is 
to discuss Alternative Dispute 
Resolution or "ADR'', the fea
tures or some of its forms, 

and the potential for its application by 
Alabama lawyers. ADR essentially is a 
group of procedures designed to settle 
disputes. It may be viewed a.~ a continu
um of settlement techniques ranging 
from the consensual processes of nego
tiation, mediation and other neutral as
sisted. binding-only-if-agreed-to systems 
to the adjudicative procedures of arbi
tration and private judging. 

The techniques of ADR are not new 
phenomena. It is likely that human be
ings began negotiating only shortly after 
they began communicating. rew lawyers 
would claim to be unfamiliar with nego
tiating settlements. Arbitration has been 
used to resolve commercial disputes for 
hundreds of years and after World War n 
became the most commonly accepted 
procedure to resolve grievances which 
arose under collective bargaining agree
ments.' And agreements to arbitrate oth
er types of disputes are common today. 
But the current interest in ADR is rooted 
in the litigation explosion which began 
in the 1960s. One response was a search 
for alternatives to courts. 

Jack Clarke 
Jack Clarke lS n gradu• 
a1e or 100 University of 
Now Mexico School ol 
Law and a lormet asso
ciate prolos.sor ol lhe 
Unlvef$l)' ot Alabama 
SC:h0ol of l aw He be
gan arburaung Ii, l914, 
and for the last ten 
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mosL e.x.clt1s1voly .i arbl· 
1ra1,on and medlal!Ofl In 

1987 he wa-s awarded I.he \\fhltl\Oy Nonh Soyrnou,, 
Sr Al'b1t1at10n Medal by lhe American Arbltra11on As~ 
soclallOl'l 
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By JACK CLARKE 

SOMEADR 
PROCEDURES 2 

Negotiation has been, and continues 
Lo be, a routine professional activity for 
many lawyers. One may ask why it 
should be viewed as part of ADR. The an
swer is that interest in finding ways to 
resolve disputes outside of courtrooms 
resulted in serious study of the negotia
tion process.' Realization of the potential 
for resolving problems both before and 
after the filing of complaints, realization 
that negotiating skills can be studied and 
learned, and realization that in some sit
uations a lawyer can best serve his or her 
client by negotiating have led to the ad· 
dition of negot iation courses to law 
school and continuing legal education 
curricula. The Alabama State Bar Com
mission on Mandatory Continuing l..egal 
Education, for example, has approved 
negotiation courses for CLE credit for a 
number of years. Interest in negotiation 
within the business community is evi
denced by the regular appearance of ad
vertisements in some publications for 
negotiation seminars. 

Negotiating a settlement has all the 
client benefits associated with agreeing 
to a mediated settlement mentioned by 
Keith Watkins and Noah Punderburg in 
their article beginning on page 133. Ne
gotiation maxin1izes control of a client's 
destiny. In the event or an early negotiat
ed settlement. no third party, neither 
judge nor jlll')I nor arbitrator nor media
tor nor other neutral, is given an oppor
tun ity to influence the final decision. 
Early negotiation of a settlement not on
ly minimizes litigation-related costs as 
discussed below, but also avoids lhe cost 
of a neutral's services. And, again as in 
the case of a mediated settlement, any 
disadvantages one might perceive in a 

negotiated settlement, for example, a 
less favorable outcome than might be 
obta ined in cour t, must be weighed 
against the advantage that the settle
ment is binding only if agreed to. 

m ediation and arbitration , 
from lime to t ime, have 
been combined in a pro
cess kno,\1n as '1n1ed-arb'' 

in labor and some commercial disputes. 
The parties empower the med-arbiter to 
act as a mediator and, if no settlement is 
reached, to arbitrate the dispute. The 
process has been criticized as confusing 
essentially different roles in that as a me
diator, the neutral is likely to hear infor
mation which if presented to a regular 
arbitrator would be found irrelevant but 
which the med-arbiter will be unable to 
ignore if called upon to arbitrate U1e dis
pute.' 

A closely related criticism is that there 
Is in med-arb "a considerable risk that 
the more clever or sophisticated partici
pant may distort or manipulate the me
diation in order to innuence the media
tor's opinion" in the event of an arbitral 
decision.' Sometimes a good mediator 
has to let a party know that its expecta
tions are unrealistic. A med-arbiter may 
be less inclined to engage in that func
tion in order to avoid being perceived as 
communicating his or her arbitral deci
sion ahead of lime. 

On the other hand, an experienced 
proponent of med-arb argues that even if 
a settlement is not reached during the 
mediation phase, the differences between 
the parties will have been so narrowed 
during that phase that a more reasoned 
and more predictable result is likely in 
med-arb than in typical arbitration. He 
contends lhat parties in med-arb know 
or come to realize that in the event they 
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do not honestly confide in the med-ar
biter during the mediation phase, they 
run the risk of the arbitration decision 
they wish to avoid.' It must be remem
bered, of course, that participation in 
med-arb is consensual; absent an agree
ment. a lawyer's client cannot be re· 
quired to participate in the process. One 
subject to oo covered in any agreement 
to participate in med-arb would be the 
selection of the med-arbiter. One would 
certainly e~ercise considerable care in 
the selection of a med-arbiter. It should 
also be noted that a non-jury trial or ar
bitration wherein the judge or arbitrator 
attempts to mediate a settlement before 
rendering a decision is functionally iden
tical to med-arb. Such a judge or arbitra
tor may be less skilled as a mediator and 
less aware of problems inherent in such 
mediation than a person specifically se
lected as a med-arbiter. 

A variation on med-arb popularized by 
Professor Stephen 8. Goldberg of North
western University School of Law lo re
sol\'e disputes under labor contracts pro
vides that in the event mediation fails, 
the mediator issues an advisory, non
binding opinion regarding the likely out
come of the dispute.' The process uli · 
lizes mediators experienced in arbitrat
ing labor contract gtievances. This pro
cedure has nil the advantages of media
tion and med-arb, including an early ex
pert opinion, yet avoids the problems 
perceived with med-arb. I( eithe_r party 
belie--es the mediator's advisory opinion 
resulted from his or her consideration of 
inappropri~te evidence. that party may 
simply decline to be bound by the opin
ion. Although this process has bee_n used 
primarily to resol..-e disputes under col
lective bargaining agreements, it should 
be useful In other arenas in situations 
wherein the mediator has not only medi
ation expertise but also expertise in the 
area of the dispute. 

m erhaps because of its non-de
scriptive name, the "mini-tri
al" process is sometimes con
fused with that or the sum

mary jury trial described by Robert W. 
Bradford, Jr. In his article beginning on 
page 150. As Bradford points out. a sum
mary jury trial has many of the earmarks 
of a trial; a mini-trial may look less like a 
real trial. The precise procedures or a 
mini-trial are determined by the parties 
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themsel\'es and may be set out in a pro
cedural agreement, but al the core of a 
mini-trial are presentations by the par
ties· lawyers of their best cases in a pre
determined amount of time to a panel, 
usually or three persons. The mini-trial 
is most often used to resolve business 
disputes; the typical panel consists of 
high level representatives of the parties 
and a neutral advisor. The parties' repre
sentatives usually are persons who ha,oe 
not previously been inlJOl\•td in creating 
or trying to resolve the underlying dis
pute but who have al least persuasive 
power regarding settlement 

... at the core of a 
mini-trial are 

presentations by the 
parties' lawyers of 
their best cases in a 

pre-determined amount 
of time to a panel, 

usually of three persons. 

Each party usually retains discretion 
regarding how it will use its allotted 
time. A party's presentation may consist 
entirely of comments by its laW)•er simi
lar to an appellate argument or it may 
consist of such comments coupled with 
the presentation of any type of evidence, 
including views of pertinent areas. Be
cause rules of evidence do not apply. tes
timonial evidence tends to be narrative 
under informal questionJng. The proce
dural agreement may provide for rebut
tal and/or informal cross-enmination 
and even for questioning one party's 
lawyer by the other's. The gool or any mi
ni-trial presentation Is lo communicate 
the strengths of one's client's case and 
the weaknesses of the other party's in a 
short time. The parties' representatives 
on the panel and the neutral advisor may 
ask questions during the presentation. 
Following the presentation, the parties' 
representati,u negotiate to resolve the 
dispute. The neutral advisor may be 
called upon not only to chair the mini
tr ial but also to mediate and facilitate, 

and if the parties' representatives' nego. 
tiations are unsuccessful, to give his or 
her opinion regarding the likely result if 
the case should go lo trial. With this in
formation, the parties' representatives 
may continue their negotiations.' 

A major advantage of the mini-trial is 
that it places primary responsibility for 
settlement in the hands of the parties 
themselves. From the perspective of a 
business client, the client regains con
trol of business decisions from its lawyer. 
From a lawyer's perspective, a mini-trial, 
while providing an opportunity to make 
a client's best case, allows reliance on 
the opposing party to act as reality's 
agent. Counsel for the opposing party 
should educate clients regarding the 
strengths of the opposing party's case 
and the weaknesses of its O\\'fl. 

Cost and lime savings are advantages 
of the mini-trial. While the costs of 
preparing for and presenting a mini-trial 
an substantial, lawyers' fees and related 
expenses are generally much less than 
the fees and expenses associated with 
completing discovery and trying a case. 
Moreover, in the event the mini-trial 
does not result in a settlement, most of 
its C05ts will be recO\oerable in the reduc
tion of trial preparation expenses. 
Achieving a quicker end to a dispute may 
present an even more important litiga
tion cost reduction. Por example, while 
the right to use or the obligation to pay 
substantial sums of money and/or the 
right lo manufacture a major product 
are in doubt, the orderly and profitable 
operation of a business may be extremely 
difficult. In a worst-case scenario the 
pendency of a major lawsuit may ha,oe a 
negative impact on a business' credil 
worthiness. Al a minimum, considerable 
amounts of executives' Lime will have to 
be diverted from running the business to 
preparing for trial Early settlement of a 
dispute through a mini-trial will reduce 
these e~enses, of course.' 

m arly Neutral Evaluation or 
ENE, a procedure typically 
made available through a 
court, was not designed pri-

111ari ly to facilitate setllements but , 
rather. to reduce litigation costs." ENE 
utilizes the services of 1JOluntttr laW)'ers 
expert and respected in particular fields 
to meel with parties and lheir lawyers 
and give them a frank assessment of the 
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value of their cases. Although assigned 
by the court, the ENE evaluator's opin
ions are confidential and may not be 
submitted to the court without the con
currence of both parties. ENE requires 
the presence of lawyers and clients, or in 
the case of a corporate client, the pres
ence of someone with decision-making 
authority. Both sides make brief presen
tations. and the evaluator asks questions 
lo Identify both common ground and the 
areas of disagreement centra l to the 
case. Outside lhe presence of the parties 
and their lawyers, the evaluator then 
writes his or her assessment of the case 
and, if appropriate, ascribes a range of 
damages. The evaluator returns to the 
conference, and '"ithout rewaling his or 
her evaluation, asks if the parties would 
like to further dl$c:uss settlement. If so. 
they may do so. If the parties opt lo not 
discuss selllement, the evaluator pre
sents his evaluation, explains his or her 
reasoning to the clients, and outlines a 
case develo11ment plan. 

ENE eduClltes unrealistic c:lients and 
sets In motion a process for the ex
change of information which, if neces
sary, can be continued after the ENE 
session. By Identifying areas of agree· 

ment and disagreement, ENE also focus
es discovery. 

EJ 
nother court-annexed ADR 
process is the settlement 
conference. Rules I 6 of the 
Pederal and Alabama Rules of 

Civil Procedure for some time have pro
vided for pretrial conferences. Although 
Lhe federal rule more clearly refers to 
selllemenL a.s a proper topic or discus
sion. the discussion of settlement possi
bilities clearly falls within the' scope of 
Alabama Rule 16. 

The settlement conference as an ADR 
procedure is generally perceived as be
ing quite different from the pretrial con
ference many lawyers and judges are 
used to, however. The settlement confer
ence discussed herein contemplates a 
judge's or magistrate's. or in an ei<cep
tional case, a special master's actively 
engaging in mediation, sometimes with 
the aid of other AOR processes. for ex
ample, the use of a neutral expert to 
give advice on technical issues. Some 
judges require the attendance or at least 
the telephone availability of clients or 
their representatives wilh settlement 
authority. At least one federal judge uses 

the process to determine what he con
siders a fair settlement." Some trial 
judges-with the consent of the par
ties-conduct settlement conferences of 
cases over which they will preside. u In 
other courts in which settlement con
ferences are frequently used, il is CUS· 

ternary for someone other than the 
judge who will hear the ca.'le to preside 
over Lhe conference. u 

During a settlement conference the 
judge or magistrate will provide the 
lawyers and, perhaps more importantly, 
their clients with feedback regarding the 
strength of the ir cases. Such an ap
praisal should be especially helpful to a 
lawyer representing a client with grossly 
unrealistic expectations. Such an objec
tive appraisal also should assist the 
lawyer in evaluating the settlement po
tential of his or her case. A settlement 
conference like mediation allows for the 
consideration and e,•aluation of evidence 
which. although inadmissible at trial, 
would be very important in deciding 
whether to sellle a case, for example, 
the potentia l for the defendant's 
bankruptcy if faced with a Judgment In 
excess of a certain amounL During the 
course of a selllement conference as is 
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true in negotiation and e-1-ery other con
sensual ADR process, lhe parties may 
explore a much wider range or remedies 
lhan would be possible in a typical trial. 
This is true in more complex cases 
where the parties will likely continue to 
do business with each other. It is also 
true in simpler cases as evidenced by the 
potential for the use or a structured set
tlement to resolve a personal injury 
claim. The presence of the judge or 
magistrate not av:tilable in negotlalions 
between the parties' counsel should fa
cilitate the parties· continuing to talk 
through points which might otherwise 
prevent settlement. 

[I 
he last ADR process to be dis
cussed here, private iudging 
(or •rent-a-judge"}, popular
ized In California, could not 

be used to decide a case in Alabama 
without constitutional amendment." Al· 
tention paid to private judging else
where coupled with the potential for 
constitutional change here warrant in
clusion of private judging in this discus
sion. Under the Clllifornia Constitution 
and Rule 244 or the Clllifomla Rules or 
Court, parties to a dispute may agree 
that their case be presided over by a 
temporary judge." A stipulation to U5e a 
temporary judge must be in wrlling, 
must set out Lhe name and address of 
lhe proposed temporary Judge, and 
must be submitted to and approved by 
the presiding or supervising judge of the 
appropriate court; the proposed tempo
rary judge must consent to the appoint
ment and take an oath of office. A tem
porary judge has Lhc same authority rel
ative to Lhe case for which he or she was 
appointed as a sitting Judge and has the 
pc)\\,-er to administer that case until its 
final determination. Absent a stipulation 
to the contrary, proceedings before a 
temporary judge are conducted In ~c
cordance with all rules and procedures 
applicable to trials before regular 
judges. But, apparently as a result of lhe 
atm~here or mood of accommodation 
among counsel who agree to lhe use of 
a temporary judge, stipulations to alter 
one or more procedures, for eX11mple, to 
closely regulate discovery or alter the 
custolllaJ)' order of proof. are common. 
Trials and hearings may be conducted in 
counsel's office or the tempora,;• Judge's 
ofrice or in public courtrooms. A tempo-
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rary judge's jurisdiction O\'CJ' a case ter
minates at the same time an active trial 
judge's would, and the parties to a case 
heard by a lemporary judge have the 
same right of appeal they would have 
had if the case had been heard by an ac
tive judge. Temporary judges are com
pensated by the parties at rates mutually 
agreeable to !hem and lhe temporary 
judge. 

Private Judging has the advantage of 
allowing litigants to choose the third 
party who will decide their dispute. This 
can be very advantageous In complex 
cases. As in arbitration, lawyers and 
clients on all sides will know the tempo
rary Judge's technical background: esti· 
mations of the extent to which a judge 
will ha\-e to be educated before he or she 
could reasonably be expected to under
stand the dispute shou Id be easier and 
more accurate. As in arbitration, pro
ceedings before a temporary Judge are 
private, but unlike arbitration, private 
judging enables parties to use all the 
procedures common to a trial and retain 
the right lo appeal the decision reached. 
Especially In jurisdictions with crowded 
dockets, private judging should result in 
quicker decisions. Parties could reason 

ably expect that a temporary judge 
would not accept such an appointment 
unless he or she could devote sufficient 
time to the case to closely monitor pre
trial procedures, Including discovery, to 
schedule hearings and a trial within rea
sonable periods of lime and conduct 
them as scheduled. and lo render a deci
sion expeditiously aficr trial. 

Private judging, along with other 
forms of ADR, has been criticized as cre
ating a "rich man's justice".'' The criti
cism, if it has any validity al all, must be 
leveled not only al private judging and 
ADR, but also al the judicial process. In 
our state courts other than probate, the 
value of one's claim determines Lhe ap
propriate court for filing in th~ first in
stance, and in many civil appeals lhe 
amount of the judgment appealed from 
determines the first appellate court. The 
minimum dollar limitation necessary 
for a federal court to exercise its diversi
ty jurisdiction mak.es the presentation of 
many smaller claims difficult if not im
possible. Furthermore, the removal of 
some cases from trial courts' dockets lo 
those or temporary judges cannot have a 
negative imp.1ct on parties whose cases 
are not removed. On the contrary, such 
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Early Intervention Services or care ol children eligible for Early Interven
tion Services and may not have a personal or professional interesl that 
would conflict with his or her objectivity In lmplemenllng the complaint 
resolution process Impartial hearing officers are assigned 10 hear cas
es on a rotating bashi. Hearing officers are compensated on an hourly 
fee baSls and are entitled to per diem and mileage 1n accordance with 
slate rules and regulations. Those applicants selected will receive 1raln-
1ng by 1he State Deparlment of Education prior te hearing assignments. 

Applicants interested In applying for these vacancies should sub
mit a description ol his or her educaUonaJ background and experience 
10 Lamana Lucas, Director, Division of Rehabilitation Services, 2129 
East South Boulevard, Montgomery, Alabama 36111-0586. Applications 
should be submitted no later than June 28, 1991. 
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removals can only allow regular judges 
more time to attend to Lhe remaining 
cases. The amount of time made avail
able will vary directly with lhe complex
ity of the case removed. Removing =es 
to temporary judges also has a favorable 
impact on the utilization or other re
sources of regular trial courts. As noted 
above, temporary judges are compensat
ed by the part ies and not from tax 
monies; the salaries of judges and other 
court personnel whose services wou Id 
otherwise be used to attend a case pre
sented to a temporary judge are saved 
for application to remaining cases. 

The private nature of private judging 
also has been criticized." It is said that 
matters of public importance ought to 
be resolved in public and that private 
judging denies public access and public 
kno1vledge. This criticism ignores the 
fact that in virtually all civil actions 
wherein all parties in interest are repre
sented (thus excluding actions in family 
courts wherein the court itself retains 
the obligation to assure that lhe inter
ests of children are protected), tria l 
courts routinely enter judgments which 
effectively adopt settlements between 
the parties. Similarly, federal and Alaba
ma statutes provide for the entry of 
judgments in accordance with arbitra
tion awards." Certainly arbitration is at 
least as "secret" as private judging. 

Fina lly, to the extent a decision 
reached in the private judging process is 
likely to have an impact beyond that 
particular case and the parties to il, pri
vate judging is not secret. IL is unlikely 
that a temporary judge's decision would 
have precedential effect unless and until 
that decision was affirmed on appeal. 
Decisions of temporary judges are ap
pealable in the same manner that deci
sions of regular judges are; the appeal 
process of temporary judges' decisions is 
as public as that of regular judges'. 

EVALUATION 
OFADR 

Unfortunate ly, the absence of ade
quately controlled studies leaves open 
the question whether consensual ADR 
procedures produce more settlements 
than would otherwise occur." Despite 
anecdotal evidence that non-binding 
ADR procedures "work" in the sense of 
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producing settlements, a reasonable 
lawyer would probably conclude that 
"the jury is still out" on that question.• 

m ut quantity of settlements is 
not the only criter ion by 
which ADR should be evalu
ated. Some studies suggest 

that ADR procedures produce results 
which are more acceptable to the partic
ipants than the results of litigation." It 
should not be surprising that a client 
finds a settlement in which he or s he 
participated to be more agreeable than 
even an identical settlement imposed by 

.. . to the extent a 
decision reached in the 
private judging process 

is likely to have an 
impact beyond that 
particular case and 

the parties to it, 
private judging is 

not secret. 

some third party, including a jury. The 
consensual ADR procedures and, t,o a 
lesser extent, the adjudicative proce
dures of arbitration and private judging 
are less formal and fearsome to clients 
than trials. On the other hand, a client 
in mediation or some other essentially 
non-testimonial process may feel de
prived of the opportunity to vent his or 
her feelings against the opposing party 
by testifying in court. But a skillful set
t lement judge or other neutral Lhird 
party may perceive that providing one or 
anoth er person an opportunity to ex. 
press his or her feelings will facilitate 
settlement and provide such an oppor
tunity. 

Savings to clients possible from the 
use of a mini-trial were previously dis
cussed. All ADR procedures can produce 
the same types of savings. The amount 
of such savings in any settled case will 
depend upon the type of ADR procedure 
used and when it is invoked. Por exam-

pie, settling a dispute by negotiation pri
or to the filing of a complaint not only 
will maximize laWYers' fee and direct lit
igation costs savings but will a.lso mini
mize time lost to prepare for litigation 
and may completely avoid the negative 
effects of the outcome of a lawsuit's be
ing uncertain for some period of time. 

Al the other extreme, Lhe only such 
savings which result from settlement of 
a case after it has gone to a jury are 
those associated with any appeal which 
might otherwise have been taken. Be
cause of U1e greater similarities of arbi
tration and private judging to regular 
tr ials, savings derived from the use of 
ADR adjudicative procedures tend to be 
less than those which flow from the 
consensual processes. Nonetheless. the 
use oi such adjudicative processes tends 
to produce savings for clients." lasl 
minute rescheduling of cases because of 
docket congestion is rare, and the ex
penses associated with repreparing for 
trials are avoided. LaWYers using private 
judging o~en agree to limited discovery, 
thereby effectin g savings for their 
clients. Although discovery is generally 
not provided for in arbitration. its use In 
commercial arbitration is not uncom
mon." Even when permitted, discovery 
in arbitration is usually (but not always) 
less extensive and therefore less expen
sive U1an would be had for a comparable 
case in a court. The amount of time 
saved by a dispute's being resolved more 
quickly through ADR depends on the 
time a case typically takes to reach trial 
and will vary from one jurisdiction to 
another. 

A ings can be maximized by 
1,.,1 s suggested above. lime sav-

early use of a consens ual 
ADR procedure, but even if 

one opts for an adjudicative ADR proce
dure some such savings are likely. That 
relatively speedy decisions are likely 
when parties use a private judge was 
previously discussed. Although entirely 
credible reports of counter-examples can 
be heard, on the average, cases should 
be resolved more quickly in arbitration 
than in courtroom litigation. This is es
pecially true where the arbitrator or 
agency responsible for administer ing 
the case is experienced in case manage
ment. In short. use of ADR is likely to 
result in significant savings for clients. 
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[I awyers must be concerne d 
not only with their clients' 
pocketbooks but also their 
own. Lawyers may reason

ably ask if use of ADR will work to their 
financial detriment. The impact of a set
tlement reached through ADR on the 
fee of a lawyer handling a case on a con
tingent fee basis is no different Lhan the 
impact of any other settlement. Assum
ing no change in Lhe settlement figure 
over time and a settlement in excess of 
zero, earlier settlement results in the 
lawyer's being compensated sooner and 
increases his or her rate of compensa
tion per lime. Use of a consensual ADR 
process does not change the trade-off 
involved in money damages settlements. 
The chance for a significantly higher re
covery at some future date is given up in 
exchange for a sum certain to be paid 
within the near future. Assuming identi
cal outcomes from the use of adjudica
tive ADR procedures and tr ials (an as
sumption many lawyers would disagree 
with especially with respect to arbilra-

tion). the effects of the use of such a 
procedure on contingent fee income will 
be positive. Because earlier decisions are 
likely, earlier payment is likely. And, to 
the extent discovery is diminished, use 
of an ADR adjudicative procedure wil I 
increase the rate of compensation de
rived from a single contingent fee and 
free the lawyer involved to work on an
other case. 

Positive effects of ADR on Lhe gross in
come of a lawyer working on a case on an 
hourly rate fee basis are more difficult to 
identify. Earlier settlement and less work 
mean fe.wer billable hours, and if one as
sumes a constant hourly rate the resu!t is 
less income from a given case. If one fur
ther assumes a finite amount of legal 
work available, the result may be reduced 
gross income. On the other band, at least 
one law firm has altered the assumption 
re.garding a constant hourly rate and has 
begun premium bill ing for ADR ser
vices." The rat ionale underlying the 
higher rate is the additional value to the 
client of ADR services. 

a nother factor favoring a law 
firm's offering ADR services 
is th e acquisition of new 
clients." That ADR is avail

able and that its use may reduce the wst 
of litigation is becoming well-known in 
business circles including corpora te 
boar drooms and offices of general 
counsel. More than 500 of the country's 
largest corporations have subscr ibed 
to a pledge to consider the use of ADR 
before commencing litigation against 
another pledge subscriber." Selection 
of a firm in part because it included ADR 
among services offered and requests 
by clients for evaluation of their cases 
for resolution by ADR have been report 
ed." ln other words, Lhe legal services 
marketplace may coerce law firms into 
offering ADR services. If law firm X's 
offering ADR services threatens law firm 
Y's client base, Y may feel compelled 
to offer the same type of services. In 
short. client pressures may force even 
reluctant law firms to offer ADR ser
vices. 

The Alabama State Bar • Sponsored Insurance Programs . 

* 
.. 

* 

* F AMJLY TERM LIFE .features benefits for both eligible members, spouses, children and 
employees. 

* M .AJOR ME01CAL L'1S1JRANCE provides benefits for both eligible individuals and firms of 3 or 
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at all. 
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any of the armed forces. 
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ran ywme oa ( I Major Medical Insurance I ) Office Ove,head Expense 
I Atlanta, Georgia 30341 I 
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J J -800-458-7~46 Fax Number . City/State/Zip I 
I (Representanves located statewide) I 
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II 
ou may ask whether ADR is 
appropriate for all cases. The 
simple answer is "No". f'or 
example, except in those ju

risdictions wherein private judging is 
available, a client who needs a preceden
tial interpretation of a new clause in a 
frequently used contract form will likely 
be best served by use of a summary 
judgment or other pretrial, case disposi
tive judicial procedure. Other examples 
of cases inappropriate for resolution to 
ADR could be given. A full discussion of 
the limits of all ADR procedures is be
yond the scope of lhis article. But unless 
a lawyer is familiar with AOR, he or she 
cannot fairly evaluate its potential to ef
ficiently resolve a client's case. 
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INTRODUCTION 

"I would use mediation, but none of my clients' cases would 
be right for mediation." This hypothetical quote could have 
been uttered by a majority or the members or the Alabama 
Stale 13ar. Maybe you do have such a case and do not even 
know it. Perhaps it is the case that just will not go away, or 
the one in which your client "botched" the deposition. It may 
be the one in which your client will play poorly before a rural 
Jury, or the one in which unreasonable expectations have 
overtaken your client. .Maybe it is the case that is quickly 
reaching the financial limits or your client's ability to litigate. 
or a case built on the testimony of an admittedly unreliable 
witness. Whether it is ''the mother or all battles" over .0083 
acres or swamp in a land line dispute or a personal injury case 
with problems on both sides. nil lawyers have had cases which 
seem to defy movement, usually for lack or motivation by the 
client. attorney or both. Mediation may be just the solution lo 
the case suffering from the malaise or legal lethargy. 

Medialion has many applications beyond "problem" cases. It 
has been used successfully and effectively for many years 
throughout the United States in a wide range of disputes. both 
large and small. As an Alabama (a,..,yer, have you ever consid
ered mediation as a possible recourse in any case? Chances 
are, you have not. Has a judge ever suggested or encouraged 
mediation in a case you are handling? Probably not. Should 
mediation be promoted among the Alaoama bench and bar as 
a viable, errective method or resolving cases? Absolutely. 

This article is designed to focus the attention o( Alabama 
laWYers and judges on the advantages offered by mediation in 
resolving dispul ,s. Although mediation has been in use for
mally and informally for many )'ears across the country, media
tion has not )'el enjoyed widespread use in Alabama. This arli· 
cle addresses ,,,hat mediation Is and is not, why and how It 
works. and why il should be given an opportunity to prove its 
worth. 

MEDIATION DEFINED 

Mediation is the process through which a neutral third par
ty assists parties to a dispute in reaching a mutually accept
able agreement as to some or all or the issues in dispute. The 
neutral third party, the mediator. presides O\'tr a session or se
ries of sessions with the parties to facilitate discussion de
signed to identify issues. reduce misunderstandings, clarify 
priorities. explore areas or potential compromise and ulti
mately find points of agreement. Simply put, a mediator helps 
Uie parties find their own solutions to their problems. 
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The mediator does not take sides nor does he/she attempt to 
formulate the solutions. A mediator is not a decision-maker 
and cannot impose a solution on any party; what the mediator 
does is facilitate discussion between the parties. A mediator 
attempts to get the parties to realize their common Interests 
and bargain cooperatively to find a solution to their dispute 
which maximiz~ to the fullest extent possible the goals and 
objectives of each party. 

MEDIATION DISTINGUISHED FROM 
ARBITRATION AND CONCIUATION 

The terms mediation and arbitration are frequently confused 
by laypersons and lawyers as being similar processes. and some 
people even think they are synonymous. They are similar in 
some respects. but the)' are not synonymous. Both arc non-ju
dicial methods for resolving disputes. The essential difference 
between the two is that mediation attempts to resolve a dispute 
through a cooperative problem-solving approach by the parties 
while arbitration resolves a dispute in a private adwrsarial pro
ceeding. One commentator distinguishes the two as follows: 
"The one (mediation! im'Olves helping people decide for them, 
selves. the other (arbitration) im'Olves helping people by decid
ing for them. na 

Arbitration is a non-judicial fact-finding and adjudicatory 
process. Parties to a dispute present their facts and arguments 
to an arbitrator, or panel of arbitrators, who U1en rer.olve lhe 
dispute by applying to the facts the statutes. regulations or 
rules which govern the controversy. The decision by the arbi
trator is usually drafted in writing and given to the parties. Ar
bitration may be binding or non,binding. If binding, the deci, 
sion rendered is usually the final decision resolving the dis
pute. If non-binding. the parties ha,-e available whate-u post
arbitralion relief is provided by the contract, regulation or rule 
which authorized the arbitration process. 

Conciliation is another proces.s Involving a neutral party 
which is somelimes confused with mediation. Commonly used 
in the domestic re.lations context. conciliation is an attempt to 
assist the parties in re~lving the marital differences In order 
to save the marriage relationship. Conciliators are usually 
court emplO)•ees and have some pawers to make interim orders 
to presen-e the integrity of the family. By contrast. domestic 
relations mediators are not trying to 5a\-e the marriage, though 
that result would not be discouraged. Mediators work to re
duce the hostility bet\,•een the parties lo enable the parties to 
negoliate or create a better atmosphere for a lasting agree, 
ment. They do not, however, formally attempt to get the par
lies back together. 
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APPLICATION 

A. Situations in which mi,dlation works 

Most attorneys, especially non-specialists, could find in 
their files an active case in which mediation would work well. 
The following are a few possible examples: 

1. Time-critical disputts which "cannot wait" for judicial 
decision. such as a dispute over the quality of goods manufac
tured under an executory contract when time and sequence or 
delivery are essential to the buyer. 

2. Cases involving a continuing relationship, such as do
mestic relations cases, controversies among partners or busi
ness associates, disagreements among beneficiaries of an es· 
tate, disagreements among family members in any type of 
matter, and neighbors embroiled in a contest over a boundary 
line. 

3. Cases in which both sides are fearful of a court's decision, 
with its all-or-nothing effect for one side, because each side 
has some problems in obtaining certain victory. The. common 
type of case is the small-lo-medium personal injury suit in 
which the plaintiff was probably speeding and the obviously 
negligent defendant is a popular local personality or perhaps a 
large employer of potential jurors and their families. In these 
types of cases both parties have something to gain, and little if 
anything to lose, by mediating. 

4. Cases in which one or more parties has an underlying, 
hidden agenda. Frequently there are feelings which need to be 
expressed, or perhaps one party has a need for vindication. Por 

~amen 

WE SAVE YOU R 
TIME ... 

Now legal research assistance 
is available \vhen you need iL. 
wi1hou1 1he necessi1y of 
adding a full-time associme or 

clerk. 

L E G A L 
Resea rch 

Wilh access 10 1he Sime Law Library and Wes1law, we 
provide fos1 aod efficienl service. For deadline work. we 
can deliver infom 1ation to you via com n1on carrier. 
Fedeml Express. or FAX. 

Farnell Legal Research examines 1he issues 1horoughly 
lhrough quulily research. brief writing and analysis. 

Our n11es are $35.()0 per hour. with a three hour 
n1ini1nu1n. 

For Research Assistance contact: 
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Sarah Kathryn Farnell 
112 Moore Building 

Montgomery, AL 36104 

Call (205) 277·7937 

instance, suppose you represent a businessman whose partner 
has provided the partner's spendthrift son extensive credit 
without your client's knowledge or assent. The son lands in a 
drug treatment facility and out of sorts with his father while 
the business ends up with an uncollectible account receivable. 
The father refuses to make the debt good, and your client is 
ready to sue to collect the debt. Neither partner really wants 
to liquidate the business, but communications between them 
have reached an impasse. Your client may understand that the 
father was concerned about his son, but he resents that his 
partner would do something underhanded, no matter how im
portant the reason. 

This scenario presents a classic example of a case which can 
benefit from mediation. Litigation would not allow the parties 
to vent their underlying feelings and then work constructively 
to overcome lhe problem. By working toward an agreement 
in private, the parties are more likely to reach a negotiated 
settlement and preserve both their relationship and the busi
ness. 

B. Situation , in which mediation mll.)I not work 
J . Mediation may not be appropriate or effective in all types 

of cases. Mediation would generally be inappropriate in cases 
involving primarily issues of law. Mediation also may be diffi
cult in cases involving highly technical matters, although 
sometimes mediators trained in the area or expertise involved 
in the controversy can be used effectively. 

2. Mediation would probably not be appropriate in domestic 
disputes in which one of the parties is dominated by the other 
party. This may especially be true in cases involving spousal 
abuse. While the presence of attorneys may help balance the 
power between the parties, many abused spouses would bar
gain away property or other rights just to avoid future abuse. 

3. Mediation may also be um\/orkable ,vhen a client is un
reasonable by nature and unwilling to work toward settle
ment. 

ADVANTAGES OF MEDIATION 

I. Time savings-Med iation usually resolves a case more 
quickly than litigation. Not only is the caselife shorter, but the 
amount of time required of a party is lessened. This can be 
particularly important to clients residing great distances from 
the forum or business executives or professionals. 

2. Cost savings-C omplaints by parties in all types of dis
putes over the high costs of attorneys fees and costs of litiga
tion have become commonplace. Mediation offers the advan
tage of resolving the dispute without engaging in a full-scale 
trial. While the savings in legal fees are obvious, there may al
so be, depending on how early mediation is attempted, lower 
costs of discovery and fees for experts. 

The success rate of mediation in totally resolving disputes is 
high. Even if all issues are not resolved, mediation may bring 
the parties closer to an ultimate settlement or result in agree
ment on some or the disputed issues. Perhaps an even more 
important cost savings is the savings of future litigation costs. 
Parties in mediation create their own solutions as opposed to 
the solution being imposed by a court or other third party. 
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They are, therefore, more likely to be satisfied with the results 
and willing to abide by the terms of the agreement. This re
duces the need for post-settlement litigation brought about by 
non-compliance with a court order. 

3. Preserving relationships-Another important advantage 
or mediation is that it is a more effect.ive method or preserving 
relationships than thal created by the general atmosphere of 
litigation. This is particularly desirable when the parties will 
have a continuing relationship. as in child custody disputes, 
land line contests between neighbors and disagreements be
tween business partners. Meeting with a neutral fact-finder. 
under the format described below, also allows a venting of 
feelings by the parties in a manner not available or practical in 
court. Mediation is an effective process for defusing emotional 
issues in a dispute. 

4. Reality tullng-Another acl\-antage is that mediaiion can 
ptrmil unreasonable parties, and in some cases, unrta$0nable 
attorneys, to engage in some · reality testing". A client with 
wlld expectations aboul the measure of damages lo which he 
is entitled may be brought down to earth in a face-to-face ses
sion with the other side. 

5. Public goodwill-Mediation increases the level of indi
\11dual client and overall public satisfaction with the legal pro
ces.~. II has been said. " ... (t)he common law is hostile to 
compromises: decisions are all-or-none, winner take all."' 
This always places the interests of one, and often both, parties 
al a high level of risk if litigation is followed to its natural end. 

When disputants reach their own agreement, greater satisfac
tion ensues, not only with the result, but with the process ond 
its participants. This would seem to be an added benefit for 
the bench and bar as a whole, considering the oft-repealed 
barbs of lhe public and press about lawyers and the judicial 
system. Additionally. in principle at least, removing a greater 
number of matters from the dockets by alternative methods of 
dispute resolution should free the courts to handle the re
maining caseload In a more timely, efficient fashion, again re
sulting in higher public satisfaction with, and confidence in. 
the system. 

DISADVANTAGES OF MEDIATION 
I . Loss of control of decision-making- The disadvantages 

or mediation are more perceived than real. The most common 
misconception is that someone else is making a decision for 
the clienL This simply is not true. The mediatory process, if 
successful, results In the parties reaching their own agree
ment. lf not successful, the parties are back to the full range 
of litigation possibilities lo resolve their dispute. 

2. Lou of inc_ome for laW)-ers-Another perceived disad· 
vantage is that lawyers will not be able to bill as much per 
matter. This is not necessarily true because most civil cases 
settle during the course of preparing the case. and mediation 
is just another means to that end. Even in those instances 
where fees are less, lhc lawyer may not be at a disadvantage. 

NEW ABICLE PUBLICA TJON 
LEGAL ETHI CS IN ALABAMA 
by Professor Harry Cohen and 
Professor Richard Thigpen 

$45.00 

LEGAL ETHICS 1N ALABAMA examines each of the sections of the new Alabama Rules of Profos, 
sional Conduce in light of casclaw and bar opinions interpreting the Rules. This book 1s an essential 
reference for every Alabama law firm. 

In Fall 1991 ABICLE will present a series of seminars on the new Alabama Rules of Professional Con
duct. Faculty will conduce an In-depth analysis of che new Rules. Watch your mail for announcements 
of these upcoming seminars! 
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ABICLE, Box 870384, Tuscaloosa, Alabama 35487-0384 
l-800-627,6514 or 205-348-6230 
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The time saved by an expedient resolution of one case should 
leave more time available for other pending cases. Finally. the 
possible loss of fees may be largely overcome by the increased 
level of client satisfaction achieved. The client who pays less 
would certainly be expected to speak kindly of the lawyer who 
saved the client money through the use of mediation. 

3. Increased costs for clients- Mediation is not a panacea 
for all disputes.Just as all cases are not settled, all cases which 
go to mediation wiJJ not be resolved. An unsuccessful media
tion will produce increased costs for the client and additional 
time ,vhich the client will have to devote to the case. This 
should not be an indictment of the prOGess but should reflect 
instead on the unwillingness of clients to settle some disputes. 
Most cases which eventually go to trial are generally preceded 
by extens.ive efforts by the lawyers lo settle the case. [f media
tion were not attempted. the same costs might be incurred 

through the lawyer's time spent in negotiation. The simple 
fact is that some cases only can be resolved to the client's sat
isfaction by a trial before judge or jury. 

4. Uncertainty about procedures- Mediation in Alabama is 
still in its infancy. Lawyers and judges are not yet sold on the 
process as an improvement over tried and true methods of ne
gotiated settlement and trial. This lack of support tends to 
stymie the potential growth of mediation as an effective tool 
in a broad range or cases. In the same vein, the bench and bar 
are not sufficiently educated about the process to play their 
respective roles, hampering the ability of mediation to operate 
efficiently. Judges are not trained to identify cases in which 
mediation would be an appropriate «suggestion" to counsel 
and lawyers may take a more adversarial approach than is 
called for in the mediation process, thus reducing its effective
ness. 

What Eve 
eeds 

-depth book pertaining solely to employment discrimination 
law and its impact on Alabama practitioners ... 

Employment Discrimination In Alabama 

Name 

by John J. Coleman, UI 

Recently published, Employment Discrimination in Alabama covers 
up-to-the-minute case Jaw-incl uding the recently enacted Ameri
cans with Disabilities Act The book also covers such topics as th~: 

• Civil Rights Act of 1990 
• Veterans Reemployment Act 
• EqualPay Act 
• Title VII of the GvilIDghts Act 
• And many more 

Plcasesendme copiesal$79.95eachp lus$2,00po,tage&hand ling((ora tot31of$81.95).Amountcndosed$. ___ _ 
Mail t·o: S011tJ1t-.m University Press1 130 S. 19th Street, Bfnnf,.gl,am, Alabanu1 35233. 
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THE MEDIATION PROCESS-HOW IT WORKS 
A. General Issues 

l. Qualifications of mediators-Who serves as a mediator? 
1'he qualifications of mediators vary greatly from state to state. 
In general, mediators are not exclusively lawyers or exclusively 
non-lawyers. Some states do restrict mediators to persons with 
either a legal background or training in a specific field, such as 
psychology, counseling or social work. Most states also have 
some minimum requirements for the amount of training in 
mediation techniques mediators must have before being li
censed, certified or otherwise officially recognized by the state. 
Alabama, however, is one of the few states which has not dealt 
with the issue of mediator training. Therefore, mediators must 
be selected by the parties on a case-by-case basis. 

2. Costs of mediation- The cost of a mediator's services 
varies depending upon the type of matter being mediated, and 
the background, training and experience of the mediator, and 
whether the mediation is public or private. Many states now 
have a court-connected mediation program, frequently in do
mestic relations matters but also in a wide range of other legal 
areas, which are subsidized by state or local funds. Costs vary 
widely from a low of $20 per person for mediation in domestic 
cases in Mississippi' to as much as $20,000 in complex com
mercial cases.• 

3. Length of mediation- There is no certain limit to media
tion sessions. Like negotiation, how long it takes depends upon 
the complexity of issues and the willingness of the parties (and 
sometimes their lawyers) to bargain. A simple dispute may be 
resolved in'an hour or less. More complex cases may take ten 
to 20 hours to complete. While there are not many reported 
statistics on the average length of mediation sessions, at least 
one source reported an average of 4.4 to 12 hours for media
tions in domestic relations cases.' The number of separate 
sessions and the length of each session also will depend upon 
the style or technique of the mediator and the desires of the 
parties. 

4. Participation by lawyers- One fear of lawyers should be 
put to rest; mediation does not necessarily mean that lawyers 
will be precluded from the mediation sessions. Most programs 
do not ban lawyers from sitting in or participating in the medi
ation sessions. In fact, in many mediations lawyers are very ac
tively involved in the process. Some mediation programs do 
exclude lawyers from being physically present during the me
diation sessions. These programs, however, generally allow 
lawyers to be close by and always permit the parties to recess 
the session at any time to consult with the party's lawyer. Many 
lawyers choose not to attend and leave the negotiating up to 
the client. 

One problem with having lawyers conducting the mediation 
bargaining is the inability of many lawyers to adapt to the Jess 
adversarial nature of the mediation process. Lawyers trained as 
advocates sometimes find it difficult to bargain cooperatively 
as opposed to defeating the other side. While lawyers should 
zealously represent their clients, they also should be sensitive 
to the client's true desires and needs. For instance, the client 
may prefer less money now in exchange for a more stable and 
Jong-lasting agreemenL The owner of a shopping center may 
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be better off resolving a dispute with a tenant for less than the 
owner might receive at trial in order to keep the tenant for a 
longer period of time. 

5. Confidentiality-C onfidentiality of statements made by 
parties during mediation is imperative to promote open and 
frank communication between the parties. If a mediator could 
be compelled to testify at a subsequent trial between the par
ties, the parties might be unwilling to disclose any information 
which could be used against them. Most states which have me
diation statutes either provide for the confidentiality of the me
diation proceedings or create a privilege between each party 
and the mediator as to disclosures made during medial.ion. 

Alabama does not currently have a confidentiality statute, 
but the state bar's Task Force on Alternative Dispute Resolu
tion is studying the issue and expects to propose such a statute 
for consideration by the board of bar commissioners. 

8 . Summary of the mediation proceH 
The precise manner in which mediation sessions are carried 

out depends on a variety of factors. Court-connected programs 
may vary slightly from private mediations, and private media
tions may differ depending upon the training of the mediator 
and the type of case involved. The court-connected programs 
are frequently conducted at the courthouse or in some other 
dispute resolution center. Private mediations may be conduct
ed in the mediator's office or some other neutral location. The 
following example, however, is fairly representative of the me
diation process. 

Mediations generally begin with the mediator's giving an 
opening statement which explains the mediation process and 
the ground rules under which the mediator and parties will 
agree to operate. Each party then is given the opportunity to 
give a statement of issues and a summary of the facts of the 
case. At the conclusion of the statements of the parties, the 
mediator will summarize the claims and positions and obtain 
any clarification necessary to be sure that he/she has a fair 
grasp of the relationships, issues and facts. 

The mediator then conducts the caucus process. The parties 
ordinarily will be separated, and the mediator will speak indi
vidually with each party. Then, either the mediator will con
duct "shuttle" diplomacy between the two parties, who are in 
separate rooms, or the parties will reconvene in one room and 
commence the bargaining process. In the shuttle approach, 
the mediator carries the various suggestions and proposals be
tween the parties until either an agreement or impasse is 
reached. When the parties are in the same room, the mediator 
serves as a moderator, allowing the parties to engage in some 
head-to-head negotiation and, at times, serves as a facilitator 
of ideas generated by one party for consideration by the other 
party. 

When an agreement is reached, the mediator generally re
duces the agreement to writing and both parties sign the writ· 
ten agreement. The agreement normally is not enforceable 
until it has been officially presented to the court and adopted 
or ratified by the court. Occasionally, the mediator is re,quest
ed to monitor the agreement for a period of time to ensure 
compliance by the parties. 
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AMERICAN PLAYHOUSE PRESENTS 

THE STORY OF 
CLARENCE DARROW 

FRIDAY, JUNE 7 AT 9 P.M. 

Clarence Darrow's name Is legendary In the annals of the 
American legal system from the late I ll\h centucy 1h1ough the 
early d~des of the 20th cenw,y He has been portrayed on 
stage and screen by such famoos and respected actors es 
Spence< Tracy, Honry Fonda. Molvyn Douglas. P.aul Munl and 
Orson Welles Hls most famous cases have been documented 
in hrstory books and law journals, es, well as m plays and 
movies 

For the Orsi ume, Datro\Y's ltte as a man, .is well as a public 
hgure, will be dramatized In a iwo-nour biographical mm eoll
tled "Da,row," which will PW1'iere on AMERICAN PLAY· 
HOUSE on Friday, June 7 al 9 p,m. on Alabama Pr.,t:,/lc Televi
sion. 

Kevin Spacey. the accialmed actor who recently po<trayod 
evangelist Jim BakRer in lhe NBC movie "Fall Ftom Grace• and 
Is currenUy starting on Iha Broadway stage In Nall Simon's 
comedy h11 'l ost in Yonkers." depic1s the legendary labor 
lawyer In thls drama c!lrected by John Coles ('Signs of Life'') 

Filmed on localloo ,n Pittsb<Jfgh, Pennsylvania, "Darrow" co
stars Rebecca Jeokins and Erin Cresslda WIison. Chrfs CQoper 
la restured In the role ol the great soclallst labor leader Eugeoe 
Victor Debs 

Darrow \vas one ot 1he most important figures in the Amerl· 
can legal sys1em at the lum of the 20th century His his1oric lit· 
ga1 delenses tAvolvtng lhe Pullman Railroad Stroke, lhe 
leopald/Loeb murtJer 11rat and lhe Scopes mcl<Jf<ey Wal (which 
Challenged the teaching ol Charles Darwin's th80ly ol evo4ution 
Jn the Tennessee public school system) elevated him to the 
ranl<s of an au1hen1,c American [ol~ hero 

The drama delves into tt,e pe,sonal life, as well as the publ,c 
persona. ct Darrow, a complex and charismatic man1 a rural 
Ohlo farm-boy, wh6, a1 an early age. discarded his farm tools 
In order to practice law With Chicago as his base tor more 
then 50 yews. Darrow became the nation's most famous de· 
tense auorney, addressing the issues or civil rogh1s. cepi1a1 
punishment, and freedom or speech and tdeas In couns 
across !he land. 

The drama, co-wriuen by Wlllfam Schmidt and Stephen 
Step!, probes !ho public and private man, al home and In the 
coortroom. 1n 1tlumph and In deleat The dtama is Ina resulr of 
extensive histoncal research and makes use of many aclual 
cour1Joom transcripts 

Spacey plays Darrow over a 30-year pe,iod ol his lite. The 

actor prepwed lor hrs rote by reading everything he could find 
dealing wllll Darrow, His mannerisms end coumoom deJlvery 
are a result or thal lnvesbgallve process. 

Spacey has previously starred In such leature qlms as "Hen· 
ry & June: "Dad." "Worl<ing Girt." 'See No Evil, Hear No Evil' 
end "Heartburn • His lelevrslon acting credits Include 
"Wlseguy." 'The Ballad ol Mary Pllagen." 'The Equalizer" and 
"Fall From Grace,• In which he co-starred wllh Bernadene Pa
ters. 

For more information, contact: 
Roger Hepburn at 1 ·800-239-5233 
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THE MEDIATION PROCESS IN ALABAMA 

A number of lawyers in Alabama have been using mediation 
for some time. Also, more and more lawyers and others are 
seeking training as mediators. The increased use of mediation 
nationwide, coupled with the heightened interest in media
tion techniques in Alabama, led Lhe Alabama State Bar lo 
charge the Task Force on Alternative Dispute Resolutions lo 
study the issue of mediation and make recommendations lo 
the state bar about how to proceed in this area. In 1990, the 
task force developed and presented to the state bar a revision 
to Rule 16 of the Alabama Rules of Civil Procedure. The revi
sion to the rule is slight, but is accompanied by a set of Medi
ation Rules which would govern the conduct of mediations in 
civil cases in Alabama. The proposed revision is to add to sub
section (c) of Rule 16 the following language: 

(c) In any action the court may on its own motion, or shall 
on timely written notice by any party to the cause, direct 
and require the attorneys for the parties to appear before il, 
... for a conference to consider and detern1ine: ... 
(7) The possibility of settlement or the voluntary use of 
extra-judicial procedures to resolve the dispute pursuant 
to the Alabama Civil Courl Mediation Rules.• 

The guiding principle in lhe formulation of the Mediation 
Rules was to promote a voluntary process encouraging parties 
to attempt to settle disputes in a manner novel to many 
lawyers and disputants. The Mediation Rules provide that me
diation can be initiated on the motion of the parties or by the 
court. If the court orders mediation and one of U1e parties does 
not want Lo engage in mediation, the mediation can be can
celled prior to the first session with lhe mediator. If a party 
wants to decline to mediate, but does not want the court to 
know which party tenninated the mediation, the party simply 
advises the mediator that the mediation is terminated. The 
mediator then notifies U1e court that mediation has been ter
minated without a resolution of the problem. 

A single mediator is appointed unless the parties agree 
otherwise. The selection of the mediator is in the court's dis
cretion, but the court will select anyone upon whom the par
ties mutually agree. The court determines the qualifications of 
the mediator depending upon the subject matter or the media
tion. To protect confidentiality, the Mediation Rules provide 
that all disclosures to the mediator may not be divulged by the 
mediator. The mediator cannot be compelled to testify, by ei
ther party, in any adversary proceeding or judicial forum. The 
rules further provide that the parties shall not rely on or intro
duce as evidence in any proceeding: 

(a) Views expressed or suggestions made by the other par
ty with respect to a possible settlement of the dispute; 

(b) Admissions made by the other party in the course of 
the mediation proceeding; 

(c) Proposals made or views expressed by the mediator; 

(d) The fact that the other party bad or had not indicated 
willingness lo accept a proposal for settlement made by 
the mediator; and 

THE ALABAMA LAWYER 



(e) The court shall neither inquire nor receive inforrna· 
lion about the positions of the parties to, the facts elicited 
in, or the responsibility for termination or failure of the 
mediation.' 

Each party may bring legal counsel to the mediation ses
sions and any party unrepresented by counsel may bring a rep
resentative of his/her choice. The mediation sessions are pri· 
vale; persons besides the partles and their representatives can 
only attend with the permission of the other partles and the 
consent of the mediator. There is no stenographic record taken 
of the mediation proceedings. 

The mediator's fee shall either be agreed upon by the parties 
or set by the court. The cost of fees and other necessary ex
l)(!nses. such as travel and other expenses of the mediator. will 
be borne equally by the parties unless the parties agree other
wise or lhe court orders otherwise. 

J . Noah Fund erbu rg 
J, Noah Fundof'burg terves as as.soolo1.1 d .. ec:10, ol 
I.he Umver11ry OI Alabama School 0, Lew Q.nleal Pn> 
o,am Ho,.• ,en o•ldul:a ol n u-,.,,r• Sclloolollawnl __ ., .. _ 

S<atellatlllll~ 

Keith Watki n s 
Ke-V'I Vt'atk.ina 11 w,lh the lirm or Cllhoun, flulk. 
Watl<!ns Ck)wt( & Co)( •n Troy Ho ,oco,~d nhs un
dergre®o!e deg,eo In p(lliticeJ sdonco ,,om Auburn 

~ 1r, 1973. Md h1& ts,.., deot• ''°"' 11'111 Ur.
YOt$1)! ol -Scllooi ol l..own 1975 HI Ms 

oea, °"'° u. mea.a:or by .. AlnttrteMI .Nt)Oa-

t.on Asscoal.O\ &n0 •~an a,.o Al:llffl&WI 
OiSpute FlelOlullOn lask Fotce ot the .Alabama SUl:e 
Bar 

CONCLUSION 
Regardless of whether lawyers agre.e in principle with media

tion, a number of pressures are coming to bear on the Judicial 
system which mandate consideration of new means ror resolv
ing disputes. ~ Alabama Supremt Court's lime standards for 
disposing of cases will make mediation more attractlvt in our 
busiest circuits. In federal courts, each federal distTitl court 
has been required by the Civil Justice llefom, Act,' passed in 
late 1990, to examine ways to improve timely resolution of cas
es before those courts. Each district court is required by the 
act to develop a c1vil justice expense and delay plan. The courts 
must appoint advisory g'rOups to study methods to reduce costs 
and decrease delays in the completion or cases. The act specifi
cally encourages advisory groups to consider the utility of al
ternative dispute resolution methods Including mediation. mi
ni-trials and summary jury trials. 

Clearly, mediation offers advantages in many typts of cases 
for resolving disputes quickly, less expensivdy and \\~th greater 
satisfaction by the parties in lhe present and in the future. 
Many or the disadvantages can be overcome by the growth and 
development of a broad-based mediation program in Alabama. 
flenecting upon public dissatisfaction, the ever-increasing 
number or disputes. the length or civil dockets and decreasing 
judicial resources, it is submitted that the ruture of mediation 
in Alabama is not "if', but "when". • 
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I May .... ,,.,,,.,.,,, ol U,o MOO<i .. fn ColiOCINO 8"'galn,ng·.13 "''"" & .... ~ 

A<1v 159 t 19EO). IS qUOl«I by C<ldy In "Att>•a""" "'-Med~ Illa 
O.'!etences.· --.... Val 69 No s. feo ....., 1986. 11 not• s. 

2 c-.... ·'--., Cour1 - eo,""'·-""'u... o1 o...c. -
Rooao,,• 11911'). 58 No,rJt-am LR 750. H quotOCI by Galon1er • A 
&t1IMl'l'len1 .Aldge, noc a Trial Judge Juo11e,a1 MOCWidon ,n n Unttod Statos.. 
CS!) 1985).lo<Nr!alo/Law& Society, \/QI. 12. No 1. 

3 Tho mod1a11on ptOQram In Mississippi wo! ll\lbatod i,y Cnanco,y JtJCtgo Goorgo 
w1,t1et ol l...auderde•e County. M,5$15$.ppl Thi ~1 0,s serve u lndepen-
dant conuactor, !11 • court~si,onsored med111ion p,ooram TM l'Md 11.0tS 
Cl1il<VO $3)pe, - ,_.i:esso1 .... 1eng#I ................. 

• ---··-ll.-.182(111119) 
$ UruhJ~sfleci re?Qfl of Champaign, lll+not•. dornHU~ ,etauon, meolaiion -5 "-'>O «M..,,, 10 IILA R ClV. P lll(c) 
1 Proposed Rulo 1 1, Alablma CMi Courl MooJatlon Auto, 
B J<ldh:i8ilmprovemen11 A<:1<11 1900. Pub L 101 ~- 10• Stat 5089 (1990) 

New reference manual on 
WESTLAW published 

The Fourlh Edilion of the WESTlAW Reference Manual. whk:h updates databases, commands and search tech
niques for WESTlAW, West Publishing Company's computer-assisted legal research se1Vlce, has 1ust been 

published. The over 500-page manual includes new information on Shepard's PreView, EZ ACCESS, the options 
directory, how to search 1he attorney field In case law and administrative documents, how 10 search stale and 

federal slatutes and rules. how to use WESTlAW as a cltator. and how to use gateway services In legal research . 
Over 70 new quick-reference sheets. which describe the con1ents of individual databases and how to use them. 

have been added as well as an expanded mdex and a more detailed table of contents. 

For mo re Informat ion , ca ll 1-80().WESTLAW. 
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• M·E·M·O·R·I·A·L·S • 

GEORGE WI LLIAM MCBURNEY 

George W. McBurney of Florence, 
Alabama, died August 11, 1990, at 
Baptist Memorial Hospital in Mem
phis. Tennessee. He \\,as 73 years old. 

He spent much of his early life in 
Tuscaloosa where hfs father was a pro
fessor al th~ University of Alabama 
School of Medicine. lie was admitted 
t-0 the Al~bama State Bar in 1940, fol
lowing graduation from the Universi
ty's School of Law. lie practiced in 
Tuscaloosa prior to World War IL Dur
ing the war, he atta ined the rank of 
major while serving with the 30th In· 
fantry Division in Europe. 

Following his marriage to Martha 
Roberts of Florence, he began practice 
with the Florence firm of McBumey & 
Coleback. He later joined the firm of 
Poellnitz. Cox. McBumey & Jones, 
fTom which he retired several years 
ago. . 

A skilled lawyer, his interest was m 
real estate development and the devel
opment of the florence community. 
He brleOy served as vice-president of 
First Federal Savings and Loan Ass-0ei
ation of Florence. He developed nu
merous residential and commercial 
properties. 

His greatest contribution. however, 
came from the use of his legal training 
and inspiring leadership in the civic 
development of Florence and north Al
abama. He was instrumental in the de
velopment of Joe Wheeler State Park 
and Turtle Point Yacht and Country 
Club, where he served as a founding 
member and first presidenL He served 
as president of both the Florence 
Chamber of Commerce and the Flo-
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rence-Lauderdale lndustTial Expansion 
Committee. lie \\'a$ responsible for the 
restoration of the W.C. Hancy Home 
and the devtlOJ)ment of Pope's Tavern. 
He was the first chnirperson of the 
Tennessee Valley t;xhibit Commission 
and was involved In lhe planning and 
early conslruction or the Renaissance 
Tower and TVA museum. He was 
founder and first president of the Al
abama Mountain Lakes Association 
and served on the Alabama Automo
bile Association Board of Directors. He 
was a member of the First Presbyteri
an Church of Florence and a past 
chai~rson of lb board oi deacons. 
His name has been entered in the 
Book of Colden Deeds of the Florence 
Exchange Club. 

Survivors include his wife; two 
brothers. Dr. Robel't P. McBurney of 
Memphis, and Charles W. McBumey of 
Columbia, Tennessee; and several 
nieces and nephews. including Shaler 
S. Roberts, ll 1, nttorney and director of 
the l'lorence Housing Authority. 
Robert L Marshall. attorney aad refer
ence librarian at the University of Al
abama School of Law, Marjorie 
Roberts, a Virgin Islands attom4:Y, and 
Charles W. McBumey, Jr., a Flonda at
tome,1. 

An ·endowed scholarship fund in his 
name has been established at the Uni
,oersity of Alabama School of law by an 
anonymous gift from a member of his 
law school class. An editorial in the 
Florence 7'imes Dolly stated that, 
"Friends remember him as unselfish, 
always Interested in improving rlo
rence" and "as n civic leader who cap
tured the spirit of volunteerism need
ed to move a community forward." J 
remember him as a next-door neigh
bor and one of the best friends I've ev
er had. He was a skillful lawyer, a great 
leader and a truly man-elous man. His 
judgment and zeal for d~loping ~e 
community \\'ere outstanding. He will 
be greatly miMed. 

William N. Mllchell 
Plorence, Alabama 

W. RAMSEY MCKINNEY 

w. Ramsey McKinney died December 
6. 1990, in the prime of his life and le
gal career; and 

\Yhueas. the Mobile Bar Association 
desires to remember his name and rec
ogniu his significant contributions to 
our profession and to this community: 

Now, Lherefort. be it known, that 
McKlnne)• was born in Montgomery. 
Alabama, October 19, 1941. He attend
ed the Virginia Military Institute and 
Vanderbilt Universll)' where he re
ceived his undergraduate degree with 
honors in 1962, having earned admis
sion to Phi Beta Kappa. He received his 
law degree from the University of ".'ir· 
ginia Law School in 1965, at which 
time he moved to Mobile and joined 
the firm of Hand. Arendall. Bedsole. 
Crell\oes & Johnston. Ramsey was a dis
tinguished member of that firm from 
1965 to the dey of his untimely death. 
He was widely recognized by the bench 
and bar 3.5 an outsUinding practitioner 
in securities (llld corporate law. He was 
a founder and director of the Bank of 
Mobile and Its holding company, Mo
bile National Corporation. 

Ramsey was also active in civic and 
community affairs throughout his ca
reer. He was p.1st director of Wilmer 
Hall and an active member of Trinity 
Episcopal Church, where he sen'l!d on 
the vestry. as treasurer and senior war
den. He is survived by his wife, Virginia 
K. McKinney. and three daughters. 
Shannon Amanda McKinney, Holly 
Stuart McKinney and Christen Walton 
McKinney. 

Champ luo11s, Jr. 
President, Mobile IJar Association 
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WILLIAM H. AllMBRECHT, JR. 

William H. Armbrecht, Jr. died in 
Mobile, Alabama, Pebruary 2. 1991. 

ll is the desire of the Mobile Bar As
sociation to recognize and memorial
ize his e.~ceptional record as a promi
nent attorney, distinguished citizen. 
and honored civic and communit-y 
leader. 

Armbrecht was born in Mobile. Ala
bama. November I. 1908, and earned 
his undergraduate degree at Spring 
Hill College in 1929. and law degree 
from the University of Alabama in 
1932. 

He was a member or the Mobile Bar 
Association. of which he served as 
president in 1954, the Alabama State 
Bar, the American Bar Association. 
the Maritime Law Association of the 
United States. and the International 
Association of Defense Counsel. He 
was a senior partner in the firm or 
Armbrecht, Jackson, Demouy, Crowe, 
Holmes & Reeves. 

During the 58 years of his legal ca
reer, he served as a member of many 
civic and community organizations. 
He served as vice-president and direc
tor of the Alabama, Tennessee & 
Northern Railroad rrom 194-4-50, 
when he was promoted to president, 
which he served as for 19 years. He 
served as director of the First National 
Bank of Mobile from 1960-79, chair
person of the board from 1969-74 and 
chairperson or the executive commit
tee from 1974-78. From 1973 lo 1979, 
he served as a director of Pirsl Banc
group-Alabama, Inc. and chaiTperson 
of the finance committee from 1973-
78. He served as director emeritus of 
AmSouth Bank from 1979 until hi& 
death. He also sel\'td as secretary and 
director of Robinson Land & Lumber 
Company, Inc. for some time. in his 
active career. 
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Armbrechl served as director of 
many business and civic organiza
tions, including the Industrial Devel
opment Board of the City of Mobile; 
Point Clear, Inc. (formerly known as 
Grand Hotel Company): the Mobile 
Area Chamber of Commerce Founda
tion. Inc.; the Dauphin Island Proper
ty Owners Association: Southern ln
dusl ries Corporation; the Mobile 
County roundation for Public Higher 
Education; the Mobile Industria l 
Parks Board; Title Insurance Compa
ny of Mobile; Lake Fort.st, Inc.; Lake 
Forest Utility Corporation; Lake For
est Property 0-.mrs Association: Dia
mondhead Manufacturing, Inc.; and 
the United J>und of Mobile County. 

Armbrecht was a member and 
lruslee of SL Paul's Episcopal Church, 
a member of the Mobile l<iwanis Club, 
the Mobile County Club, lhe Athelstan 
Club. Alpha Tau Omega Social Frater
nity. the Phi Delta Phi l..eg;II Fraterni
ty. and the Board of Regents of Spring 
llill College. 

He is survived by his wire, l<ather
in~; two sons. William Armbrecht, lll, 
and Conrad Armbrect. II; and three 
daughters, Katherine A. Brown. Anna 
Bell A. Bru and Clara L ArmbrechL 

Champ lgons, Jr. 
PresideJll, Mobile Bar Assoa'alion 

BROOX CRAY GARRE'IT, SR. 
Brew/on 

Mmilled: 1939 
Died: February 13, 1991 

PERRY HUBBARD 
'fl.tscaloosa 

Admllli!d: 1945 
Died: March l I, 1991 

THOMAS E. Hun, JR. 
Binningham 

Admillet/: 1933 
Died:March ll, 1991 

JAMES LEWIS t-lUCHES, JR. 
Birmingham 

Admlllad: 1940 
Died: December 30. 1990 

HUCH KAUL 
Birmingham 

Admilli!d: 1934 
Died: February 23. 1991 

FEES CHARGED 
FOR CERTAIN 
COURT 
PROCEEDINGS 

According to United States 
Marshals Walter J . Bamberg , 
Middle Distriel of Alabama, and 
Thomas C. Greene , Northe rn 
District of Alabama, lhere has 
been a change In lees charged 
for certain court proceedings. 
The following schedule of fees 
and commissions became ef
fective April 1, 1991, in accor
dance with 28 use 1921 (b) . 
Payment of service fees prior 
to service of process will be re
quired. 

SCHEDULE OF FEES 
AND COMMISSIONS 
Legal process 

For each item served by mall or 
forwarded to, service In a.nother 
Judicial districl-$3.00 
For each Item se111ed (or service 
attempted) In person: 
, Wilhlrl two hou1S, commenc

ing during publ,shed duly 
hours- $40.00 
And, if necessary, for each 
associated addllional hour, or 
portion thereof- $20.00 
Within two hours. commenc
ing after published duty 
hours- $50 .00 

And. if necessary. for each 
associated addll,onal hour, or 
portion thereof-$25.00 
Plus, actual, associated 
round-trip mileage (at federal 
ttavel regulallon 18\as) and 
ou\-of•pookel expenses, e.g .. 
tolls . par1dng, keeper's fees. 
Insurance p,emlums, advertis-
111{1 COS1s. 

Commissions 
, On lhe first $1,000 oollected, 

or portion thereof-3 percent 
• On the amount In excess of 

$1,000-1. s percent 
• Except that the minimum 

commission collectible is S100. 
and the maximum commission 
collectible Is $50,000. 
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OPINIONS OF THE GENERAL COUNSEL 
By ALEX W. JACKSON* 

m ue stion : 
Must a lawyer or law firm 
operating under a tra de 
name, such as "AAA Lega I 

Clinic", include that trade name in all 
permissible communications made pur
suant to Canon 2 of the Code of Profes
sional Responsibility or Rule 7 of the 
Rules of Professional Conduct? 

D ~~;:'~~~(a) of the Rules of 
Professional Conduct states 
in pertinent part as follows, 
to-wit: 

"Rule 7.5*** 
(a) A trade name may be used by a 

lawyer in private practice if it does not 
imply a connection with a government 
agency or with a public or charitable or
ganization and is not otherwise in viola
tion of Rule 1.1 or Rule 7 .4." 

Rule 7.1 says in pertinent part as fol
lows, to-wit: 

"Rule 7.t••• 
A lawyer shall not make or cause to be 

made a false or misleading communica
tion about the lawyer or the lawyer's ser
vices. A communication is false or mis
leading if it: 

(a) contains a material misrepre
sentation of fact or law, or omits a fact 
necessary to make the statement consid
ered as a whole not materially mislead
ing; . .. " 

[I awyers are permitted to ad
vertise and to communicate 
with the public regarding le
ga I services in a variety of 

ways including, but not limited to, pub
lic media such as a telephone directory, 
legal directory. newspaper or other peri
odical, outdoor display, radio. television, 
mailed circulars, brochures, or ·'Shapero 
letters". ln addition, lawyers may, and by 
tradition do, utilize business cards and 
letterhead/legal stationary as a means of 
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communicating with the public. With 
recent amendments to the ethical rules 
governing lawyer advertising, it has be
come permissible for Alabama lawyers to 
render legal services under a "trade 
name", as long as the name of one or 
more lawyers responsible for the content 
of the communication relating to those 
services is a part of, or accompanies, the 
use of a trade name. 

The purpose of all 
bar regulation of 

attorney advertising 
content is to protect 
the public and insure 

that information about 
legal services, and 

communications 
made by lawyers 
about services are 

truthful, non-deceptive 
and informative. 

Accordingly, the aforenamed (mythi
cal) "AAA Legal Clinic" is permissible, as 
long as any communications regarding 
services rendered by "AAA", such as per
missible advertisements, letterheads or 
business cards (all being communica
tions permitted pursuant to the rules), 
include not only the name ··AAA Legal 
Clinic", but also lhe name of a lawyer re
sponsible for the content of the commu
nication. In the context of "AAA Legal 
Clinic", such a communication might 
state "AAA Legal Clinic, John Doe, Attor
ney". Such a listing is not the only form 
permissible. but is merely illustrative of 
the connection between trade name and 
attorney name required by the rules. 

The Commission also must consider 
whether an attorney, operating under a 
trade name, should continue use of that 
trade name in connection with all per
missible communications made pur
suant to the rules. In our opinion, it is 
both reasonable and proper for an attor
ney, operating under a trade name, to 
continue to utilize that trade name in all 
permissible communications, including 
letterhead and business card communi
cations, and also in legal advertising per
mitted by the rules. 

The purpose of all bar regulation of at
torney advertising content is to protect 
the public and ensure that information 
about legal services, and communica
tions made by lawyers about services, are 
truthful, non-deceptive and informative. 
The rules directly address misrepresen
tations made by both commission and 
omission (Rule 7.l(a)I. In our opinion, 
for an attorney to practice under a trade 
name and hold himself out under a trade 
name in one instance, and then to aban
don that trade name when it suits his 
convenience, creates an omission that 
falls below the standard mandated by 
Rule 7.J. 

Accordingly, not only must an attor
ney, practicing under a trade name, in
clude in all permissible communications 
the name of a lawyer responsible for the 
content of the communication, but it is 
our opinion that lhis rule also requires 
that the connection between lawyer and 
trade name be consistent and uniform 
such that the connection becomes insep
arable and a part of all public communi
cation made on behalf of either. A lawyer 
using a trade name has made an election 
and, thereby, has determined how he 
must be identified in public communica
tions. Ii is trade name has become his 
firm name, by choice, and his use of this 
trade name precludes the use of any oth
er firm name or trade name in permissi
ble public communications. John Doe, of 
the mythical ''AAA Legal Clinic", cannot 
have an alternate identity as a partner in 
"Doe, Roe & Moe, Attorneys", unless the 
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usage is "Doe. Roe & Moe, Attorneys, 
Wa A.f\A Legal Clinic". 

The use or the trade name, together 
with the name or the lawyer, in pleadings 
and the like is a mailer be)IOnd the scope 
of this opinion, but it is nonetheless our 
opinion that, unless otherwise precluded 
by court rule. the use of the trade name 
should be carried forward into such 
pleadings and all permissible communi
calions regarding the same. 

A further effect of this opinion will be 
that lawyers or law firms who have 
adopted trade names selected or de
signed to provide an alphabetical advan-

tage in 'Yellow Page-directory listings 
will have to be consistent in the use or 
that trade name in all permissible com
municat ions. To allow the use or a trade 
name In one context. while lo permit its 
omission in all other respects, would be 
to make a sham or the rule and permit 
misleading communications, either by 
the use of the trade name in one context 
or by i ts omission in another. Consisten
cy and uniformity are the only remedy, 
and It is our opinion that a trade oame, 
once adoPted. and once used in connec
tion with communications 1,~th the pub
lic pursuant Lo Rule 7, must be used in 

Amendments to the Rules of the 
United States Court of Appeals 
for the Eleventh Circuit 

Following receipt and consideration of comments 10 the proposed amendments 
to the Rules of the United States Court of Appeals for the Eleventh Circuit. the 
Court has determined to adept the following additional revisions to the Rules. Pur· 
suant 10 28 U.S.C. @2071 (e), these additional amendments shalt take effect on 
April 1. 1991, at the same time as the other changes to the Rules. (The additions 
are in bold type, and deletions are ltned through.) 

1. Add the following parenthetical 10 the first sentence of the 1.0.P. titled ·Exten· 
slons of Time· which accompanies FRAP 26: (e.g., court dockets or calendars 
which establiSh Insoluble confloCIS, medlcal evidence of IUness). 

2. Add an 1.0.P. to accompany FRAP 28: Briefs In ConscJidaJed Cases. Uriless 
the parties otherwise agree or the court otherwise orders, the party who med the 
first notice of appeal shall be deemed the appellanl lor purposes of FRAP 28, 30, 
and 31. and the accompanying circuit rules. 

3. Add the following sentence et the end of paragraph 4 of 11th Cir. R. 32-3: The 
court may reject or require recomposition ol lhe brief lor failure to comply. 

4. Revise the second sentence ol the t.O.P. totted "Time for Orel Argument" 
which accompanies FRAP 34: +y~leell1· 2Q llliAwtee. The time specllled is per side 
i& ~BffF1itte8. 

5. Revise !he first sentence ol lhe t.O.P. titled "Judocial Council" which accompa· 
nies FRAP 47: The Judicial councll established by 28 U.S.C. @332 is composed of 
aJJ jie,El,ge& el 1~9 89WR iR fe8Wla• 9&lP19 69M98 plws stH 9istA&l JW~BI ,raJA wffRIFI 
tRe eireijil nineteen members: one active Judge lrom each of the nine district 
courts. nine active circuit judges, end the circuil chief fudge. 

6. Add words In bold type and strike words thal are tined through In sentences 4 
and 5 of revised Addendum IV. Sedlon (d)(2): 

Unless approved in advance by this court, the dostnct coun is no1 authorized to 
appoint counsel on appeal to represent a defendant who was represenled in the 
district court by retained counsel without first condUC1Jng an in-<:amera review of 
the financial circumstances ol 1he defendant and of the fee ammgements between 
the detendants and relained trial counsel. .A,pplleallaAe ler Appol ntment ol counsel 
on appeaJ iA eweh elre1:JffislaAeee may be FRade by lillRg requested In thls court by 
filing an appropnate motion supported by an affidavit whlCh substantially complies 
with FoNn 4 on the Appendix 10 the FRAP Rules. 

7. Stnke the lest sentence of Addendum V, Section (d)(3): ~awAael &Rail "lie 
&1e1eR f:19titleA If F9'tti19&te9 19 Ille ee By tRe paFty IA tAfJltlAg: 
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all contexts and all permissible public 
communications. Application or this 
standard wnl insure that the bench. the 
bar and the public will be afforded com
plete and accurate information regard· 
ing the lawyer or law firm offering leg;,I 
services, and that everyone will know 
with what lawyer and what entity Lhey 
are dealing. 

IR0-90-1001 • 

•Jackson now Is In private practice in 
M011tgomerg, but serred as assis/(ltlt (11.""'1'• 

al counsel fl)r ths Alabama State Bar for ten 
011d o half gl!tlr.f. 

JUDI CIAL AWARD OF 
MERIT NOMINATION S 
DUE 

The Board ol Commissioners ol 
the Alabama Slate Bar will receive 
nominations for the state bar's Judl
aal Award ol Merit through May 31. 
Nominatlons should be prepared and 
mailed 10 Reginald T. Hamner, Sec· 
rotary. Board ot Bar Commissioners, 
Alabama State Bar. P.O. Box 671. 
Montgomery, Alabama 36101. 

The Judicial Award of Merit was 
established In 1987. and the first re
cipients were Senior United Stales 
Dislrict Judge Seybourn H. Lynne 
and retired Circuit Judge James 0 . 
Haley. 

The award Is not necessarily an 
annual award. It may be presented 
to a jutlge whether state or lede,al 
coun. trial or appellate. who Is det&r· 
mined to have contributed slgnlll· 
cantly to the administration of jus1ice 
In Alabama. The recipient Is present· 
ed with a crystal gavel bearing Jhe 
state bar seal end 1he year ol pre
sentation. 

Nominations are considered by a 
three-member commiltee appointed 
by the presldenl of the state bar 
which makes a recommendation to 
the board of commissioners w,th re
spect to a nominee or whether the 
award should be presented in any 
given year. 

Nominations should include a de· 
railed biographical profile ol the nom· 
lnee and a narrative outaning the slg· 
nilicant con1rlbution{s) the nominee 
has made to the administration of 
Justice. Nominations may be sup· 
poned with letters ol endorsement 
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I OPPORTUNITIES 
The following programs have been approved by the Alabama Mandatory Continuing Legal Education 

Commission for CLE credit. For information regarding other available approved programs, contad Diane 
Weldon, administrative assistant for programs, al (205) 269-1515, and a complete CLE calendar will be 
mailed to you. 

15 WEDNESDAY 
Ma,io.r Land UH Law1 
lo Alabama 
tluntsvillt 
National Business Institute, Inc. 
Credits: 6.0 I Cost: S 108 
(715) 835·8525 

17 FRIDAY 
1'rial Advocacy lo Alabama 
Montgomei;• 
National Business Institute, Inc. 
Credits: 6.0 I Cost: $108 
(715) 835·8525 

17 -18 
OU&Cu 
Tuscaloosa 
Alabama Bar Institute (or CLE 
Credits: 6.0 
(205) 348-6230 

Annual Seminar on th e Cuff 
Sandeslin Beach Resort, Destin 
Alabama Bar Institute for CLE 
Credits: 6.0 
(205) 348-6230 

21 TUESDAY 
M~or Land Vie Law1 
inAJabaiu 
Mobile 
National Business Institute, Inc. 
Credits: 6.0 I Cost: S108 
(715) 835-8525 

22 WEDNESDAY 
M~or Land UH Law1 
In Alabama 
Montgomery 
National Business Institute, Inc. 
Credits: 6.0 I Cost: Sl 08 
(715) 835-8525 
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MAY 28.JUNE 1 
Judges Speak Out and Listen 
Crand Hotel, Point Clear 
Tulane Law School 
Credits: 12.5 I Cost: S500 
(504) 865-5900 

30THURSDAY 
Criml nal Law 
Atlanta 
Atlanta Bar Association 
Credits: 6.0 I Cost: S95 
(404) 521-0781 

MAY 31..JUNE 1 
Health Law 
Pine Mountain. Ceorgia 
Alabama B.1-r Institute for CLE 
Credits: 6.0 
(205) 348-6230 

City and County Governments 
Orange Beach 
Alabama Bar Institute for CLE 
Credits: 6.0 
(205) 348-6230 

JUNE 

4TUESDAY 
Advanced Worlcen' Compen.ntion 
in Alabama 
Birmingham 
National Business Institute, Inc. 
Credits: 6.0 I Cost: S108 
(715) 835-8525 

6-8 
1'aJC Seminar 
Orange Beach 
Alabama Bar lnstilute for CLE 
Credits: 10.0 
(205) 348,6230 

7 FRIDAY 
Advanced Workers' Compensa tion 
lo Alabaiu 
Huntsville 
National Business Institute, Inc. 
Credits: 6.0 I Cost SI08 
(715) 835-8525 

8-13 
Trial Sldlli College: 
Premier Trial Advocacy 
Miami 
Association of Trial Lawyers 

of America 
(202) 965-3500 

12-14 
ERISA Baslce 
Sheraton Grande. Los Angeles 
American Bar Associalion 
Credits: 20.0 I Cost: SSOO 
(312) 9SS.6195 

19-21 
Hu.a.rdou, Wute LiUgatlon 
Hotel del Coronado, Coronado, CA 
Federal Publications, Inc. 
Credits: 16.31 Cost: $925 
(202) 337 -7000 

JULY 

11 -12 
ERISA Worbhop 
Denver 
Pension Publications of Denver. Inc. 
Credits: 13.0 
Cost: $390 
(303) 759-1004 

18-21 
Annual Convention 
Perdldo Beach Hilton. 
Orange Beach 
Alabama State Bar 
(205) 269-1515 
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M • C · L • E NEWS 
A brief look at Continuing Legal Education in 1990 

By KEITH NORMAN 
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In l 990. the Mandatory Continuing 
Legal Education Commission reviewed 
a total of 2,645 programs ~eking CL£ 
accredillltlon with 2.574 programs be· 
ing accredited. 0( the 2.645 programs 
offered, 406 were offered by in-stale 
sponsors and 2.239 by out -of-state 
sponsors, 15 perunl and 85 percent re
spectively. Yet, si~ in-state sponsors ac
counted for 52.3 percent of the total 
CLE hours attended by state bar mem-
bers in 1990. 

TME ALABAMA LAWYER 

FIGURE 2 

FIGURE 4 
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F'igure I indicates the ten top subject matter areas o( CLE 
courses based on the total number of courses offered, while 
Figure 2 shows the lop ten subject matter areas based on 
lawyer attendance hours. 

Over 54 percent of all CLE programs accredited In 1990 were 
held in the ten cities listed in Figutt 3. 

Finally. in 1990. 6,188 or 99 percent of the lawyers subject to 
the CLE rules and regulations complied with the MCLE Rules 
and Regulations in a timel)• fashion or filed a deficiency plan as 
permitted under Rule 6 of the rules and regulations. Only 43 
lawyers' names ,vere certified to the Disciplinary Commission 
for noncompliance. (Figure 4) 
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ALABAMA ST A TE BAR 
ANNUAL 11EETING 
JULY 18-21, 1991 

ORANGE BEACH 

IN1HE 

LAW PRACTICE 
Learn tactics for using technology to increase the productivity 

and efficiency for your practice . 

• 
Discover how lawyers employ the latest document assembly, 

database spread sheet and substantive applications in their work . 

• 
Learn the latest in technology systems and 

how to decide what is right for you . 

• 
A three-hour symposium- what every lawyer should know about computers-w ill cover the basics 

of the entry level microcomputer-what you need and do not need and what it costs; 
what you should expect from wordprocessing, timekeeping, accounting, etc., software; 
how many software packages can you use effectively-which ones should you choose, 

where do you get service and support and many other subjects. 

Workshops: 
Among the several workshops to be offered will be how to select a law office management consultant, 

computer kindergarten - a primer for those who have little or no knowledge of computers, 
document assembly, and free LEXIS ... training. 

146 / May 1991 THE ALABAl"IA LAWYER 



Dear Alabama Lawyer: 

e 
ALABAMA STATE BAR 

OFFICE OF THE PRESIOENT 

ALABAMA STATE BAR 1991 IS DIFFERENT! IT'S THE BEACH! 
ANNUAL MEETING 

The decision to hold the 1991 Annual Meeting of the state bar on the Gulf 
at the Perdido Beach Hilton dictates a new pre-registration procedure to 
maximize our use of this beautiful property. 

We must register early to ensure the bar's exclusive occupancy of the 
Hilton. The addition of the inaugural Alabama State Bar Open Golf Tourna
ment also necessitates an advanced registration. 

A more detailed program of the educational opportunities, our legal 
technology expo, and the best-ever entertainment social itinerary will be 
mailed in early June. At that time you will be able to order tickets to all of 
the convention events. A sneak preview of some of the program activities is 
included in this mailer. 

--- islll( The pre-registration fee applicable through May 31 is $100. After that date 
LAW PRACTICE the 1991 Annual Meeting registration fee will be $125. Your room request 

must be accompanied by the appropriate convention registration fee. 
Use one registration form per attorney. 
The golf tournament will be played on the Perdido Bay Golf Course on Friday, July 19, and will be 

limited to the first 72 registrants. Will Matthews of Ozark is tournament chairman. 
The Perdido Pals children's program will be available to registered hotel guests only during the con

vention. This program provides organized children's activities during the day - as well as evening 
hours with meals included. 

Registered hotel guests will have on-premises parking preference. 
The activities begin Thursday morning, July 18, and will conclude with the Hilton's Jazz Brunch on 

Sunday, July 21. Hotel rooms need to be reserved early. Pre-registrants will receive an order for tick
eted events prior to the general convention mailing in early June. Your early registration will facili
tate a smooth 1991 annual meeting. We are operating under severe space constraints, and this early 
planning will make for a smoother and happier event for all. 

TH" ALABAMA LAWYER 

W. Harold Albritton, Ill 
President 
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ALABAMA STATE BAR ANNUAL MEETING 
July 18-21, 1991 · Perdido Beach Hilton· Orange Beach 

P·R·E · V·I·E·W 

-~ne-
LAWPRACITCE 

Group Breakfasts • Alumni Luncheons • Alabama Law Institute 
Sand, Sun & Saltwater· Fishing, Golf & Tennis • and more I 

Thurada,y, July 18 
8:30 a.m. • Noon 

Section Showcase Programs* 

12:30 p.m. 
Bench and Bar Luncheon 

Hon. Jerry L. Buchmeyer 
U.S. Oistrid Judge, Dallas, Texas 
Judge Buchmeyer is a noted 
humorist and heard on National 
Public Radio. 

2:00 · 3:00 p.m. 
Section Business Meetings 

3:00 • 4:30 p.m. 
Bench/Bar Beach Olympics 
Family Fun on the Beach 

7:30 • 9:30 p.m. 
Reggae Beach Party 

ALABAMA STATE BAR 

EXPO 
Thursday, Friday, 

& Saturday 

Hilton Exhibition 
Hall 

REFRESHMENTS 
PRIZES 

Tl JURS DAY: 8:30 a.m. · 4:30 p.m. 

l'RIDAY: 8:30 a.m. • 4:30 p.m. 

SATURDAY: 8:30 a.m. • 1:00 p.m. 
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Friday , July 19 
7:45 • 8:30 a.m. 

Computer Kindergarten 
Breakfast 

9:00 a.m. • Noon 
Plenayy Session• 

Features computer hands-on 
demo presented by Robert P. 
Wilkins and Richard T. Rodgers 

1:30 p.m. Tee Time 
Golf Tournament 
limited lo 72 players 

2:00 • 3:00 p.m. 
Law Office Workshops* 

Computer Usage/Law Office 
Management Consultants 

3:00 • 5:00 p.m. 
Section Business Meetings 

G LF TOU 

7:30 p.m. 
Dinner and Entertainment 

"An Evening with 
Shearen Elebash" 

Sa turday , July 20 
8:00 a.m. Committee Breakfast 
9:30 a.m. • Noon 

Grande Convocation• 
Impaired Lawyers Program 
Chief Justice Hornsby 
Volunteer Lawyer Program 
Annual Business Meeting 

7:30 p.m. 'UI • 
Harold and Jane's Club '91 

Dinner, Oancin' & Cabaret 
Mandy Beason, vocalist 

Suoda,y, July 21 
Jazz Brunch 

Al E T 
Friday, July 19, 1991 / Perdido Golf Club 

• Field limited to 72 players 
• Based on handicaps 

• Shotgun start at 1:30 p.m. 
• Men play from men's tees. 

• Ladies play from ladies' tees. 
• Teams established by committee 

• Each player drives; players selecl best drive and so on 
until ball is holed out. 

• Prizes will be awarded to winning teams and for closest to pin 
on selected par 3 holes on Saturday night. 

SOX LUNCH WILL BF <;~R\1m. 

ENTRY FEE: $50.00 
(Includes 112 cart, green fee, & lunch) 
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A~1JAL ME»OO Alabama State Bar Annual Meeting 
July 18-21, 1991 / Orange Beach, Alabama 
ADVANCE REGISTRATION 
Please Print - One Form Per Lawyer-Registrant I Registratio n fee must accompany this form. 

Make check payable to Alabama State Bar. Mail registra tion form and check to: 
1991 Convention, Alabama State Bar. P.O. Box 671, Montgomery.AL 36101. 
Pre-registration forms MUST BE RECEI\IED NO LATER THAN MAY 31, 1991. 

--• -- Cancellations with run refunds may be requested through noon , Friday. July 12, 1991. 
L\WPRACTICE For information concem ln& regl1tntion . call (205) 269 -1515 . 

Name _ __ _ __ __ __ _ ___ _ __ _ ____ _ __ ___ __ _ ___ _ _ _ 

ttU il U to •PP't.U on ,onw"tlon b,1dgd 

Phone (Business) ---- - - ---- - - - --- - -- - - (Home) -- ------ - -

Ad~ess-- ---- - - - --- - -- - -- - -- - --- - - - ---- -- 

City - - - ---- - -- --- -- -- --- - --- --
State _ _ _ ZIP ___ _ 

Name ofSp0useorOther Guests _ _ ___ _ __ _ __ __ __ _ __ __ __ ___ ___ _ 
t1111 ii lo lPl)Ur on con,-ention b:idltf) 

Registration Fee (if received by May 31, 1991) ........................................................................... $100.00 $ _ ___ _ _ _ 

Colr Scramble (complete entry form below) ................................................................................ $50.00 $ ___ ___ _ 

Total Due Alabama State Bar .................................................................................................................. S - --- - - -

Appropriate paymmt must accompanv registration 
fonn; payment bg check is requested. 

All pre-registr011ts will receive an advance mailer 
ticket order form for other conuention acliuities af. 
terJune 1, 1991. 

D Check here for free LEXIS" training . 
(Training sessions limited to the first 50 
attomegs who register.) 

.. ---··----

ENTRY FORM FOR GOLF SC.RAMBLE 
Name ____ _ _ _ ___ _ __ _ __ _ _ _ 
Address __ ___ _____ __ ______ _ 

City _ ___ _ __ _ __ State _ _ ZIP __ _ _ 

Phone (Business) -- ---- (Home) ______ _ 
Member Club _ _ __ _ __ _ ___ _ _ __ _ _ 

USCA Handicap Index _ ____ CHIN# _____ _ _ 

HOTEL RESERVATIONS 
Alabama State Bar Annual Meeting I July 18-21, 1991 I Perdldo Beach Hilton 

To ensure that you receive the guaranteed room rate or SI06 you must reserve your room no later than June 16, 1991. Requests 
received after this date will be based on availability and regular rack rates will apply. Return This Form To The Alabama State Bar 

• DO NOT MAlL TO HOTEL • 
Name _ __ _ ___ _ __ _ __ _ ___ _ __ _ ___ _ _ __ __ _ __ __ _ _ 

Address __ _ __ __ __ _ __ __ __ _ Phone (Bus.) (Home) --- - --

City ---------------------- - --- State ZII' -- ---
Arrival Date _ _ __ _ Departure Date ___ _ _ No. orRooms _ _ No. o( Adults_ _ No. or Children _ _ 

Children's Names ---- -- - --- - -- - --- - - -- --- -- -- - -- -- -
Special Requests _ __ _ ___ _ _ __ __ _ __ __ __ _ __ _ ___ ___ _ __ _ 

Rates are for single or double occupancy. Add SIO ror each additional adult in room. (Children Stay Free in Parent's Room.) 
In order lo confirm this reservation request. a dep0sit equal to one night's room rate ($106) is required. 
Please enclose your check. made payable to Perdido Beach Hilton. or provide credit card information below: 

Card Name Card No. - - ---- -- --------
ExP, Date Signature _ __ ____ ___ ___ _ _ _ 

Can«llation PollC)~ Should cancellation or this reservation be necessary, there will be no penalty provided the reservations office 
is notified no later than 4 p.m. three days prior to arrival date. Should cancellation occur after this time , or if lhe hotel is not noti
fied or cancellat ion, the dep0sit will not be refunded. 
Check-In Time is 4 p.m. Check-Out Time is Noon. 
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THE MINI-TRIAL 
AND 

SUMMARY JURY TRIAL 

[I he mini-trial and the sum
mary jury trial are designed 
to aid parties in objectively 
ana lyzing their positions 

and resolving a controversy short of a 
lengthy tr ial which would be costly to 
the litigants in terms of legal fees. ex
penses, time and the uncertainty of the 
final outcome. Both are effective forms 
of alternative dispute resolution which 
give litigants the opportunity to present 
their best case in a short period of time, 
usual ly in one-half lo two days. The 
beauty of these proceedings is that nei
ther is binding and if a resolution is not 
possible, the parties may proceed to a 
full trial. 

There is a major difference between 
the two. A mini-trial is generated by an 
agreement between the part ies and is 
outside the judicial process. An SJT is 
ordered by the court. 

The mini-trial and the SJ'f are partic
ularly beneficial in cases which are un-
1 i ke ly to sett le, will r equ ire large 
amounts of pre-trial preparation, and 
will require a lengthy trial. Both aid the 
parties in overcoming entrenched per
ceptions regarding the merits. The mi
ni-trial accomplishes this by making a 
presentation to executives of the liti
gants who have not been "tainted" by in
volvement in the suit or the controversy 
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RobertW , 
Bradford , Jr. 
Rob0t1 W SradJo,d,..k 
is .a member of 11le 
M°" IQOmety firm of HIii, 
HIii, Caner, Franco. 
C<M a. Black. P.C. He 
rece1Ved his unde(orad• 
uate degree lrDTI ~d 
Lipscomb Colloge Md 
his law deg,ee from 
Vanderbilt Unlver$tly, 
where he served as as, 
sociaie e<htor or lhe 
Vanderbilt Lbw Review. 

By ROBERT W BRADFORD, JR. 

giving rise to iL The SJT aids objectivity 
by presenting litigants with a non-bind
ing verdict from a randomly chosen ju
ry. Confidentiality of the process may be 
assured by an agreement between the 
parties or by court order.• 

THE MINI-TRIAL 
The mini-trial is a procedure which al

lows the parties to quickly present their 
"best case'· as a prelude to settlement 
discussions. The mini-trial is possibly 
best suited for complex Litigation which 
is factually difficult for the layman to 
easily understand. It has been utilized 
most frequently in patent, antitrust, gov
ernment/contractor, and other complex 
litigation. The mini-trial format is useful 
in preserving an ongoing relationship 
between the parties by avoiding the 
"bloodletting" and animosity which of
ten accompany full-blown litigation. 

A successful mini-trial is a voluntary, 
confidential and non-binding procedure. 
It consists of an informal summary pre
sentation before top management repre
sentatives by the lawyers and experts for 
each party. A rebuttal and questions con
cerning the presentation follow. The pre
sentation is presided over by a jointly se
lected "neutra I advisor" or moderator 
who. if desired, advises the parties as to 
the strengths and weaknesses of their 
positions. After the presentation , the 
representat ives for the parties meet, 
without counsel, to discuss the possibili
ty of settlement. 

The purpose of the mini-tr ial is to per
mit executives or other knowledgeable 
persons representing the parties to have 
a quick, in-depth look at the strengths 
and weaknesses of the positions of the 
parties. It is hoped that an analysis of the 
facts presented will lead to settlement. 
The primary benefit is converting a typi
cal lawyer's dispute back into a business-

man's problem to be solved in a busi
nesslike manner by persons who may be 
much more skilled and nexible in nego
tiating than are legal counsel and who 
certainly have a better grasp of what is in 
the best long-term interest of the.Jr com
panies. 

The mini-tr ial process c.1n be under
stood best by considering a situation in 
which it was successfully ulilized. Its 
first widely recognized application in
volved a complex patent infringement 
case between Telecredit. Inc., the owner 
of a number of patents relating to com
puterized check verification and charge 
authorizations systems, and TRW, Inc., 
the manufacturer of a number of such 
systems for banks and retail outlets.• Af
ter three years of preparation and the ex
penditure by both sides of several hun
dred thousand dollars in legal fees, tradi
t iona l dollar negotiations had failed. 
Counsel and management of the parties 
developed the mini-trial concept. 

The procedure consisted of a six-week 
pre-presentation schedule U1at provided 
for an expedited, limited exchange of 
documents, short depositions of key wit
nesses and the exchange of position pa
pers and exhibits. During the six-week 
pre-trial period, all non-essential judicial 
pre-trial discovery was postponed. Briefs 
in the form of short introductory narra
tive statements were exchanged and pro
vided to the neutral adviser beforehand. 

The procedure culminated in a two
day mini-trial. At the mini-trial, the for
mal rules of evidence were suspended. 
Each side orally presented its best case 
to top management of both companies. 
Corporate representatives were permit
ted to question the persons who made 
the presentation. During the mini-trial, 
when difficulties arose, the neutral ob
server facilitated discussion with his 
quest ions and commented on serious 
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problems he beJieved existed for each 
side. 

After the presentation, i( a settlement 
did not occur during the initial meeting 
o( the corporate representatives, the 
neutral adviser was to pen a non-bind
ing opinion regarding the relative 
strengths and weaknesses or the pnrties' 
p0sltions and the likely outcome al trial. 
The two management teams were to 
meet again after reviewing the opinion 
to diKuss settlement. This process was 
not necessary. Immediately after the mi
ni-trial ended, representatives o( TRW 
and Telecredil met privately without 
lawyers and within one half-hour re
solved the dispute. 

For the mini-trial process to be suc
cessful, counsel and parties must be 
imaginative and flexible in tailoring the 
wide variety or available procedures to 
their particular situation. While a mini· 
trial may eliminate a lengthy trial, it re
quires intensive preparation. Otherwise, 
corporate representatives will not have 
sufficient Information upon which lo 
base a wise decision. To avoid problems, 
the procedure to be utilized should be 
spelled out in detail in an agreement be
tween the parties. Model agreements re
garding mini-trial procedures are avail
able from the American Arbitration As
sociation. 

There are many variations o( the mi
ni-trial. The parties may agree to make 
the decision o( the neutral observer 
binding. A binding mini-trial may be at
trnclive when the issues between the 
parties are very narrow and the (acts are 
not seriously disputed. A binding mini
trial is especially use(ul i( the jurisdic
tion permits the use of a "'private judge". 
In California, litigants may avail thtm
selves or a provision or the Code or Civil 
Proetdure, Parag-raph 638, that permits 
litigants lo have their c-asc heard pri· 
vately and quickly by a judge o( their 
choosing. Appeal rights are preserved. 

A mini-trial also may be conducted 
with in the regular litigative process, 
rather than secretly and apart from the 
court. by utilizing the court's powers 
under F.R.C.P. 53 (Masters). or the 
court's authority to appoint a neutral 
expert on disputed issues. Rule 16 or the 
Federal and Alabama Rules o( Civil Pro
cedure arguably is broad enough lo per
mit such a procedure. 

Another permutation or this form of 
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ADR is "mini-trial by contract·. Con
tracts could require the parties to partic· 
ipate in a mini-trial procedure in the 
event o( disagreements during the 
course o( the contracL IL is not clear if 
such contractual provisions are legall1• 
enforceable. 

In appropriate situations, the use of a 
mini-trial has grent potential and is basi
cally risk-frt(?. Pro(essor Eric D. Greene 

For the mini-trial to 
be successful, counsel 
and parties must be 

imaginative and flexible 
in. tailoring the wide 
variety of available 
procedures to their 
particular situation.. 

succinctly summarized reasons for uti
lizing a mini-trial in appropriate circum
stances: 

Why should not anyone lake ad
vantage o( a process like this in a 
case that they have in which they 
are al an impa.ss with the other side 
and they both have a good faith be
lief in their case? I can't see any rea
son ,vhy you shouldn't try it. It's vir
tually risk-free. First or all, all of the 
Lime and money that you put into 
preparing for this concentrated mi
ni-trial. and it requires a great 
amount or preparation, is Cully re
CO\'erable if the case does not sellie 
and You go lo trial. You prepare your 
case in the same way, You Just boil il 
down lo the crux issues which is a 
beneficial process In its own righL 
It's confidential and inadmissible so 
you don't give up anything that can 
be used against you at trial. With the 
rules or diKovery the way they are 
today, )'OU can't hide very many sur
prises anyhow. l( )'Oil have a chance 
o( saving substantial money for your 
client, it seems that it would be 
worth the risk in virtually any case. 

I'm asked, is il an indication o( 
weakness to call up the other side 

and say, "Let's try something like 
this?" I think that's a good question. 
I think ii is a sign o( weakness to 
call up the other side and say, "Do 
you think we might be able to do 
something about this case?" and 
then engage in tradiliona l sell le
ment discussions .... ) do not think 
it's a sign o( weakness to call up the 
other side and say. ''We think our 
case is great and we're willing to put 
on our case in four hours or for an 
hour and txp()ISe it to )'Our cross ex• 
amination and your questions i( 
)'OU0 II put on your case and we'll do 
the same thing. Let's bring our chief 
executive officers down and let Lhem 
listen and then let them negotiate. I( 
they can't decide it , you pick the 
person, pick a ret ired judge." ... ! 
think that's a sign o( strength. I 
don't think there's any risk there. 
Judicial Conference-Federal Circuit, 

JOO F.R.D. 499,517 CJ983). 
There is no need to teeter on the 

brink or a mini-trial; plunge in. There is 
llttle to lose and much lo gain ln the 
process.' 

THE SUMMARY 
JURY TRIAL 

The SJT is a judicially ordered proce· 
dure which provides a no-risk, non-bind
ing method by which the parties may ob
tain the thoughts of jurors on the merits 
o( their case in an abbreviated proceed
Ing normally lasting from one-half lo 
two days. Unlike mini-trials, SJTs have 
been ulllized in cases ranging from per
sonal injury lo contract disputes.' SJ Ts 
are most often utilized in suits which 
will in\'01\'t lengthy trials and in which 
settlement appears unlikely becaust or 
the often mutually unrealistic expecta
lions or the parties as to Lhe potential o( 

liability and/or the probable verdict 
range. 

Although normally utilized in large 
cases. the SJT could be useful in techni
cally complex suits in which the amount 
in controversy often does not ,xceed the 
cosl o( full-blown litigation. Small con
struct ion claims are an example. To 
avoid expense, the parties could agree 
that the SJT decision would be binding. 

The SJT was developed in 1980 by 
Judge Thomas D. Lambros, a federal 

(umtinucd Of/ page 15.1) 
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DISCIPLINARY REPORT 

Disbarment s 

Mobile lawyer S. Robert Brooks, Ill 
was disbarred by order or Lhe Supreme 
Court of Alabama, said disbarment effec
tive March 20, 1991. The disbarment or 
Brooks was based upon his conviclion in 
lhe Mobile County Circuit Court of lhefl 
or property in the first degree. (Rule 
14(bl 90-02) 

Sylacauga attorney James J, Clinton 
was disbarred by order or lhe Supreme 
Court or Alabama. effeclive 12:01 a.m .. 
February 12, 1991. The disbarment or 
Clinton was based upon his conviction 
or various violations or the Code or Pro
fessional Responsibility of lhe Alabama 
State Bar. (ASB No. 86-234) 

The Supreme Court or Alabama en
tered an order January 22. 1991, disbar
ring Birmingham lawyer Be.rt L. Lind
bergh, effective 12:01 a.m., January 22, 
1991, based upon Huie 14(b), flutes of 
Disciplinary Enforcement, disbarment 
order or the Disciplinary Commission. 
(ASB No. 88-02) 

Suspen sion 

Eddie Lee Lewis has been temporarily 
suspended from the praclice or law, pur
suant to Rule 20, Rules or Disciplinary 
Procedure, effective March 15, 1991. 

Mobile attorney John A. Courtnt>' 
was temporarily suspended by order or 
the Disciplinary Commission or the Al
abama State Bar. The suspension was 

Notice of 
Investigation 

James Stephen Oster , 
whose whereabollls are un

known, must answer the com
plaint filed against him within 30 

days of May 20, 1991, or the 
factual allegations contained In 
lhe complaint sha ll be deemed 
admitted and submitted to the 
Disciplinary Commission of the 

Alabama State Bar 
in ASB No. 91-132. 
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ordered pursuant to Rult 20(a). Rules of 
Disciplinary Procedure of the Alabama 
State Bar. (ASB t.o. 91-01) 

Birmingham lawyer Elalne McDuffie 
was suspended from the practice of law 
in the St.ate or Alabama for a period or 
90 days, with automatic reinstatement, 
by order of the Supreme Court or Alaba
ma dated March 5, I 991. Said suspen
sion, effective the date of lhe order, was 
based upon McDuffie's plea of guilty to 
disciplinary charges pending against 
her, specifically, that she engaged in 
conduct that adversely nRected on her 
fitness to practice law. 

Said conduct involved McDuffie's 
preparing a will for a male client where
in she was designated as the txecut:rix 
and sole primary devisee, and also her 
preparation of a will for said client's 
molher, lhal will including a provision 
that the entire residual esl:llte would go 
to McDuffie in the event the son prede
ceased the mother. CASB No. 89-662) 

In an order dated February 4, 1991, 
the Supreme Court or Alaooma suspend
ed Montgomery attorney Cerald Oscar 
Wallace from the practice or law for a 
period or 91 days, said suspension to be
come effective F'ebruary 4. 1991. Said 
suspension was based upon Wallace's 
having been previously convicted of two 
relony counts involving moral turpitude. 
(ASB No. 89-03) 

Publi c Cens ure 

On February l, 1991, Mobile lawyer 
Riclunl O. Yet,-erton was publicly cen
sured for having engaged in conduct 
that Is prejudicial to the administration 
or justice, in violation of DR J-102(A)(5) 
or the Code of Professional Responsibili
ty. Yelverton derended a client on rob
bery charges, and falsely represented to 
the jury, the prosecutor nnd the court 
that the whereabouts or an alibi witness 
were unknown. and that he would need 
to read for the jury lhe prior testimony 
or that witness given at the preliminary 
hearing in district court. In fact. Yelver
ton knew lhe whereabouts of the witness 
and had served the witness with a sub
poena. (ASB No. 89-189) 

On February 1, 1991. Daphne lawyer 
James Harold Swed was publicly cen
sured for having violated DR 1-102(A)(6) 
and OR 2-111 (8)(2) or the Code of Pro
fessional Responsibility oi the Alabama 
State Bar. Sweet was discharged by a 
chent who "'as dissatisfied wilh his rep
resentation or the client in a civil sulL 
Nonetheless, Sweet liled a pleading on 
behalf of the client three days after he 
wa.~ discharged. 

The client flied a complaint wilh lhe 
stale bar. which requested Swtet to 
explain his having filed a pleading 
for the client after having been dis
charged. Despite repeated requests. sent 
by certified mail and personally served 
on him by the sherirrs department, 
Sweet failed to provide the state bar 
with any explanation of his behavior. 
(ASB No. 90-331) 

On February I, 1991, Richard Lee 
Taylor was publicly censured for will
ful misconduct, conduct adversely re
Oecting on his fitness to practice law. 
willrut neglect or a legal matter entfll$t· 
ed to him, and lnte:nlional failure to car
ry out a contract or employment entered 
Into with a client for professional ser
vices. 

Taylor was retained and paid by a 
Columbus, Ohio, resident to review a 
will and advise the client as to her rights 
under the will. Taylor did not communi
cate 1"ilh the client about the matter for 
13 months, during which period he Ig
nored an inquiry from the Chief Justice 
of the Ohio Supreme Court and two in
quiries from the Grievance Committee 
or the Birmingham Bar Association. 
(ASB No. 90-2) 

Dlsclplina ry Proc ee ding s 
James Stephen Oster, whose where

abouts are unknown, must answer the 
Alabama Stale Bar's formal disciplinary 
charges wilhin 28 days of May 20, 1991, 
or, the reafter, lhe charges contained 
therein shall be deemed admitted and 
appropriate discipline shall be imPoSCd 
against him in ASB Nos. 88-426. 89-186 
and 89-405 before the Disciplinary 
Board of the Alabarna State Bar. • 
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The Min i• Trial and 
Summary Jury Trial 

Co,1tinurd from f)O!J<! ISi 

judge for lhe Northern District of Ohio. 
Judge Lambros predicated his authority 
to order parties to submit to SJTs on 
Rule l 6. F.R.C.P. He also relied upon the 
Seventh Circuit's opinion in O'Malley v. 
Chrysler Corp .. 160 F.2d 35 (7th Cir. 
1947). Although O'Mal/ey did nol in
volve an SJT, it discussed a district 
court's power under the discovery and 
pre-trial rules to simplify a suit prior to 
trial. The Seventh Circuit held: 

The Pederal Rules or Civil Proce
dure . . . provide, not only for dis
covery but for pre-trial conference. 
(Rule 16). Under these rules we 
think lhc court 1w the wide discre
tion and power to ad\'3Jlce lhe cause 
and simplify lhe procedure before 
the cause is presented to the jury. 
The District Court had the power lo 
issue such orders as in the exercise 
of its sound discretion would ad· 
11anco ,md simplify the cause before 
trial. 
160 F.2d al 36 (emphasis added). 
The 1983 omendment to Huie 16 

F.R.C.I~ makes the power of the federal 
courts to order an SJT even more appar
enL Amended Rule 16(c) provides lhat: 
"The participants at any conference un· 
der this rule may consider and lake ac
tion wilh respect to: ... (6) the advisability 
of referring matters to a magistrate or 
master. (7) lhe possibility of settlement 
or the use of extrajudicial procedures to 
resolve Lhe dispute; ... and (I 1) such 
other matters as may aid in lhe disposi
tion or the action." (emphasis added). 

All couru considering the issue, with 
the exception of the Seventh Circuit, 
have held that a district court has the 
authority to compel participation in an 

NOTICE 

SJT.' See, e.g .. Arabian-American Oil 
Co. u. Scarfone, 119 F.R.O. 448 (M.D. 
Fla. 1988): McCoy v. Ashland 011, Inc.. 
120 P.R.D. 43 (E.D. Ky. 1988): Home
oumer's Funding Corp. of America v. 
Cenlrg Bank, 695 I'. Supp. 1343 (D. 
Mass 1988); Federal Reserve Bank v. 
Carey-Conada, 123 P.R.D. 603 (D. Minn. 
1988). But see Strandel/ v. Jackson 

The future use of the 
SJT will depend on the 
proclivity of various 

courts to require such 
proceedings in an effort 

to narrow the issues 
and/or procure settle

ment prior to trial. 

Count.v, 838 F.2d 884 (7th Cir. 1988). 
IL should be noted that Rule 16 of the 

Alabama Rules of Civil Procedure which 
empowers circuit courts lo require a 
pre-trial conference requires the courts: 

(Toi consider and determine: .... 
(Sl The advisability of a preliminary 
reference of issues to a master for 
findings to be used as evidence 
when the trial is to be by jury; 
(6) Such other matters as may aid 
in the disposition of the action. 
Thus, it may be argued that Alabama 

courts have the power lo order an SJT to 
"a.ld in the disPosition of the action". As 
the SJT verdict Is non-binding, it does 
not fun afou I of Alabama's revered right 
to a trial by Jury. Regardless of the 
court's power to initiate SJTs. litigants 

may voluntarily consent to an SJT if the 
court approves. 

Judge Lambros' SJT procedures have 
been largely adopted by courts utilizing 
SJTs. f'or the SJT to be successful, the 
case should be substantially ready for 
trial with discovery completed and no 
motions pending. An SJT is conducted 
by a judge or a magistrate. Normally, 
the procedure only permits the presen
tation of relevant facts and theories to 
the jury by an auorney. AU statements' 
relations to facts must be predicated up
on deposition, affidavits or other evi· 
dence which would be admissible into 
evidence nl trial. The necessity for ob
jections to inadmissible evidence and/or 
argument can be dealt with at an inten
sive pre-SJT conference with the judge. 
Parties generally are required to submit 
a trial brief and simplified jury instruc
tions before an SJT is commenced. 

Under the l,ambros model, a jury 
venire of ten persons is provided. A 
short personl history is taken from each 
or the Jurors, hnd the court conducts a 
brief voir dire or the jury based upon 
questions submitted by counsel. The 
parties have two strikes each, resulting 
in a six-person Jury. 

The proceedings are not open to the 
public and, unless ordered by the court. 
the proceedings are not recorded. The 
time allotted to each side may be broken 
up so that rebuttal time is available if 
desired. All evidence is presented by at· 
tomeys who may incorporate arguments 
into their presentations. 

Followinll the presentation, the jury is 
given an abbreviated charge and retires 
for deliberation. In addition to a verdict, 
the parties may request that the jurors 
answer written interrogatories. Counsel 
may interview Jurors after the verdict. 
Although the verdict Is not binding, the 

(Continued on page JSS) 
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PROFILE 

CLARENCE MERILTON SMALL, JR. 
President-elect, Alabama Stat e Bar, 1991-92 

Pursuant to the. Alabama State Bar's 
rules governing the election of the pres
ident-elect, the following biographical 
sketch is provided of Clarence Merilton 
Small, Jr. of Birmingham, Alabama. 
Small is lhe sole qualifying candidate 
for the position of president-elect of the 
Alabama State Bar for the 1990-91 term. 

Clarence M. Small, Jr. was bom July 
24, 1934 in Birmingham, Alabama_ He 
recei\'td his undergraduate degree from 
Auburn University in 1956 and law de· 
gree from the University of Alabama 
Sc:hool of Law in 1961, graduating with 
honors. He is a member of Omicron 
Della l(appa and Farrah Order of Ju
risprudence. 

Small served as an officer in the Unit-
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ed Stales Army Artillery Corps. from 
1956 to 1958 and 1oas honorably dis
charged. 

In 1961, he joined the firm of Rives & 
Peterson where he is now a senior part
ner. 

Small is a member of the Birmingham 
Bar Association, Alabama State Bar and 
American Bar Association. He is a mem
ber of the bar of the Supreme Court of 
the United States. 

In 1989, Small was elected a Fellow of 
the American Bar Foundation, whose 
membership is limited to one-third of l 
pe1·cent of the lawyers in the Uniled 
States whose professional. public and 
private careers hove demonstrated out
standing dedication to lhe welfare of the 
community and the tradillons of the le
gal profession. He is a member of the 
As.sociation of Trial Lawyers of America, 
International Associahon of Defense 
Counsel and the Alabama Defense 
l.a1Y)>ers Association. 

Small was elected president of the 
Birmingham Bar Association in 1979. 
He also served as chairperson of its 
Grievance and Law Day commiltees, 
president of ils YI.S. a member of 
the executive committee and other com
mittees. I-le was a member of the AB/\ 
House of Delegates from 1.983 to 1990. 
He was appointed by lhe Supreme Court 
of Alabama to serve on the court's 
Appellate Rules Committee and the 
Committee on Alabama Rules of Evi
dence. 

Since 1985. Small has been listed in 
the "The Best l..aW)·ers in America." He 
currenUy su1-es as a member of the far· 
rah Law Society Board of Trustees and 
as a member of the Jefferson County Ju
dicial Commission, nominating candi
dates for judgeships in Jefferson County. 

Me is married to the former Jean Rus· 
sell, and they have three children. They 
are members of Brookwood Baplisl 
Church. • 
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The Mini -Trial and 
Summary Jury Trial 

Qnuinued from pape 1S3 

parties may agree to make it so. 
The benefits of an SJT .m myriad. It 

pumits couiuel and the parties lo see 
firsthand a capsulized version of their 
opposition's best arguments. a jury's re
action lo these arguments, and, if settle
ment results, lhc parties receive the at
tendant bcncl1ls of avoiding a lengthy 
trial. 

The effectiveness of the SJT as a '·pre
dictor", however. has been questioned. 
For instance. In Muehler v. land o · 
lakes, Inc., 6 l 7 F. Supp. 1370 (0. Minn. 
1985), two panels of six people each 
heard the same SJT pr-ntation. One 
panel found for the defendants; the sec
ond panel rel urned a S2.292 million 
"verdict" for the plaintiff. Similarly. in 
Compressed Gas Corp. v. Ultiled States 
Stw. 857 ~~2d 346 (6th Cir. 1988), cert. 
dl!llied, 490 U.S. 1006, 109 S. Ct. 1641 
(1989), an SJT resulted in a $200,000 
"verdict" for the plaintiff. The regular 
jury at trial returned a verdict in the 
amount of SJ.7 million. The verdict was 
reversed on appeal for reasons unrelated 
to the SJT. Nevertheless, an SJT verdict 
may be used as a harbinger of verdicts 
from other juries by assessing whether 
the SJT jury was plaintiff or defendant 
oriented or was simply a ·garden vari
ety" group from middle America. 

Opponents to mini-trials and SJTs as
sen that if a settlement does not occur. 
one has revealed his trial strategy. Real
istically. howe\11:r, if the parties have en
gaged in lhe lhorough disco\11:ry permit· 
led by the Rules of Civil Procedure, few. 
if any, surprises occur at trial. Others 
fear that while they may expose all of 
u,eir theories in a presentation, the op
posing party may nol, rendering lhe ab
breviated presentation a one-way "pre
g,,me preview". These fears can be elimi
nated by an agreement or a court order 
forbidding the presentation of theories 
or facts al tTial which were nol forward
ed in the non-binding proceeding. 

Other objections to SJTs may be gen
erally summarized as these: (I) there is 
not opportunity for jurors lo judge the 
veracity of the witnesses: (2) there is not 
opportunity for the impeachment of wit
nesses: (3) nnd there is not opportunity 
to have witness or client input to pre-
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pare an effective rebuttal to evidence or 
cross examination.' 

The future use of the SJT will depend 
on the proclivity of various courts to re
quire such proceedings in an effort to 
narrow the Issues and/or procure settle· 
ment prior to trial. Even if authorized in 
a jurisdiction, it is unlikely an SJT 
would be utilized except in cases which 
would require a significant amount of 
trial time and sett lement otherwise 
seems very unlikely. The voluntary use 
of the SJT should increase. If the parties 
are extremely far apart In settlement ne
gotiations, It would appear, as with mi
ni-trials. thnt there is little to lose and 
much to be gained by utilizing an SJT if 
one is confident of the outcome before a 
jury.• • 
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NONPARTISAN 
JUDICIAL 
ELECTIONS 

AND THE STATE BAR 
By DAVID A. BAGWELL 

Should ,Uabama judges be 
nominated by political parties 
and elected in partisan political 
races? They hai,e not always 
been, 1 and they are not always 
even now in our big cities, and 
the Alabama State Bar has twice 
i11 this century rolled for separate 
election o(judges, not linA·ed to 
the straight ticket. ii7iy should 
judges be elected ,n partisan pri
maries.> Should judges be elected 
from particular neighborhoods? 
Should judges be elected at all? 

The stale bur asked a group of 
us' to wrestle with those ques
tions, and to give the boa.rd of 
bar commissioners some guid
ance. The bar put no restrictive 
preconditions on us. 

Right now, our strong thinking 
is that partisan election has no 
business applying to the courts. 
The bar commissi()T!ers agree; at 
our suggestion. ()Tl December 14, 
1990. theg again adopted a reso
lulion calling for nonpartisan 
judicial elections. The bar needs 
your help; give us your 
thoughts,' and also talk to or 
write your legislators, asking 
them to support /his improve
ment. 
156 / May 1991 

COMMITTEE 
BACKGROUND 

Aboul Lhree years ago, the 
melhod or judicial selection in 
Alabama was suddenly a hol 

topic, in lhe sta te legislature, in the 
courts and among lhejudges. In the fed
eral courts in Alabama, a suit had been 
liled in the Middle District in Mont
gomery.' seeking judicial elections from 
single-member districts. In the legisla
ture. a bill had been introduced for non
partison judicial elections. And our out
going Chief Juslice, C.C. Torbert, was 
talking about the need for some kind of 
"merit" or non-elective judicial selection 
or retention, in whole or in pa:rL State 
judicial selection was a timely question. 

The bar figured It should have some 
say in all this. or at least should think 
about it some. President Cary Huckaby 
appointed an Alabama State Bar Task 
Force on Judicial Selection, chaired ini
tially by Drew Redden of Birmingham, 
and now by Robert Denniston of Mobile. 
We are what "Alabama's own• Judge Pat 
Higginbotham of the Fifth Circuit, in 
another context. has called ·a Noah ·s 
Ark Committee: two of each species". 
We are prey to the usual ills of bar task 
forces: we are too diverse to have an 
easy consensus, too busy to meet often, 
and from such far-nung parts of the 
state lhat there i~ no practical place to 
gel together. We have done the best we 
can. 

SINGLE-MEMBER 
JUDGESHIP 
DISTRICTS 

Everybody has known for 
years about reapportionment 
and the "one person,' one vote" 

requirement. Most of us have never really 
thought about it In the context of judges, 
because about the time the first plaintiff 
did think of that, the supreme court said 
the rule did not apply to elect ion of 
judges.' 

The single -member district ques
tion-a different issue-has not been 
quite so simple, (or anybody. In the early 
and mid-J970s, so-called "vote dilution"' 
cases were flied under the Pifteen 
Amendment and the Voling Rights Act of 
1965, claiming Lhat at-l<1rge elections ''di
luted'' the vote or the minority voters be
cause, if ~op le voted by race, the majori
ty candidates could always win. In 1980. 
the United States Supreme Court held' 
that under both lhe Constitution and the 
Voting Rights Ad, plaintiffs in vote dilu
tion cases-like certain other constitu
tional cases'- had to pl'O\-e a discrimina
tory in/ml in adoption or maintenance of 
the electoral system, not just a discrimi
natory effect. Then, in 1982. Congress 
overruled the Supreme Court's Bolden 
rule, in amendments to the 1965 Voting 
Rights Act.'' thus allowing proof only of 
discriminatory effect, not necessarily in
tent. The clearest thing about the 1982 
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amendments was that political races Or· 
dinarily" had to be from individual dis
tricts. Thal answered most or the ques
tions ror legislative and executive offi
cers. But, at no point in any of this had 
cmgbodg-the Congress, the Courts or 
the litigants- thought very much about 
the effect or this body or law on the elec
tion or judges sitting on multi-judge 
courts. such as trial courts in the citie$, 
and maybe e--en appellate courts. 

Then, the Fifth" and Sixth" circuits 
waded into the murky statute and murky 
legislative history, holding that the 1965 
Voting Rights Act covered judicial elec
tions, and required single-member judi
cial positions. Since then, however. the 
Fifth Circuit has held en bane that the 
Voting Rights Act does not apply lo 
judges," and the Supreme Court has 
granted certiorari on that case and also 
on several other similar cases." 

Considering those developments, and 
since the litigants in the Alabama case 
seem to have little, if any, interest in 
compromise at this point and prefer that 
the bar stay out of the remedy phase of a 
pending la,~suit, and since there is no 
groundswell In the bar or the public for 
action now, the task force. like everybody 
else, is simply awaiting a Supreme Court 
decision and further clarification or de
velopment. 

Anyway, the only way to keep Alabama 
out of that statutory morass at this point 
would be to adopt an appointive judicia
ry,•• and there seems little support for 
thaL 

"MERIT 
SELECTION" 
PLANS 

There has been a good bit of 
study in the committee about 
so-called "merit selection" of 

judges. Statistics change monthly and 
state judicial selection nationwide is 
changing with incredible rapidity, but it 
seems to be rough truth. at least, that 
Alabama is one of only maybe five lo 
eight or so slates still having "pure parli· 
san election of judges". 

It is not even fully accurate lo say that 
Alabama has an elective judiciary. 
Though our judicial article says "(a)II 
judges shall be elected by vote of the 
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electors within the territorial jurisdic
tion of their respective courts"," more 
than half our "elected" judges from all 
counties are initially selected by ap
pointment by the Covemor.'' and then 
usually "run" without opposition. In 
recognition of the fact of appoint
ment-and reflecting less than complete 
satisfaction with it-in Jefferson," Madi
son.• Mobile." and Tuscaloosa" counties, 
there are county "judicial commissions" 
which substantially limit the Governor's 
nominating power. They generally reporl 
to the Governor a slate of three persons, 
from whom he may nominate one. Fif
teen" of the 67 counties also have the 
constitutional power lo adopt loco/ laws 

If a judge in Alabama 
had never been a 

politician, and had 
been appointed to 
his position, he 

immediately becomes 
a creature of politics. 

for the filling of judicial vacancies," and 
two counties have done so." 

There is a wide variety of whole or par· 
tial "merit selection• plans. There is sig
nificant (if not unanimous) support in 
our committee for -a nd also some ve
hement opposition lo-the concept of 
whole or partial -meri t selection" of 
judges, depending on exactly what is in
tended by the concept. There are many 
levels of ·•merit selection", some or all of 
which could be chosen cafeteria-style: 
commission selection, commission ap
pointment. ')'e51 no" retention elections, 
and the like. 

But, until the situation st.nbilizes with 
respect lo the applicability of the 1965 
Voling Rights Act to judicial elections, 
our task force membership detects no 
clear mandate for adoption of a "merit 
selection'' plan ror Alabama. 

Therefore, we have "put it on our back 
burner", making a deliberate decision to 
stay away at this point from what may 
turn out lo be the remedy phase or a 
pending lawsuit. 

NONPARTISAN 
ELECTION 

Nonpartisan elect.ion is a dif
f erenl question. We see a need 
for immediate action on it. 

In the 1964 "Coldwater Sweep", if 
there had been state supreme court 
slates from both Republicans and 
Democrats, chances are quite high that 
the entire supreme court slate would 
have been voted out of office by an elec
torate among which maybe not one in 
100 voters could name a single sitting 
appellate court judge or justice. Justice 
Pelham Merrill of Alabama's Supreme 
Court, who served then, said later that if 
the Republican !'arty had nominated a 
slate or judges in 1964. ·1 firmly believe 
that three of us on the Supreme Court 
and the entire Court of Appeals, who 
were candidates for election In 1964, 
would have been dereated"." 

Will there be a "George Bush Sweep" 
in 1992. riding the wave of "Operation 
Desert Storm"? I( there Is, how many 
fine judges will it hil? Mow many of 
them will be on the street, hanging out 
a shingle al the end of outstanding pub
lic semce career$? ll is long past time to 
think about it. 

In the Legislature, nonpartisan judi· 
cial election bills have been introduced 
the last couple of sessions. They have 
not gotten to first base. in part because 
neither the bench nor the bar had ex
pressed any position, and also because 
lhe Democratic Party and/or strong 
Democratic officeholders. in the past, 
have declined to embrace the concept. 
The Democratic Party's past reluctance 
to endorse the concept has apparently 
stemmed rrom reluctance to give up Its 
substantial income from filing fees for 
judicial candidates," and reluctance to 
abandon the prestige deemed lo flow 
from a virtually all-Democratic bench. 

To steer clear of the filing ree income 
problem, recent drafts of the legislation 
have contained a provision splitting ju
dicial filing fees in nonpartisan races be· 
tween lhe parties in accordance with the 
result in the actual vote. Sponsors have 
expressed a willingness to linker wilh 
the formula. 

Whether there will be a 1992 "Bush 
sweep", there are good reasons why it 
seems inappropriate to most people that 
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judges, of all things. should be elected in 
a partisan election. Not long ago, a Mo
bile newspaper. in its "Opinion" section, 
asked its readers: "In an effort to keep 
politics out of the state judiciary, should 
all candidates for state couTt judgeships 
have to run as independents instead of 
running as Democrats or Republicans? 
Why or why not?" All the readers' an
swers published were that judicial elec
tions should be nonpart isan, and this 
one catches the flavor: 

Yesl I believe all judges, whether 
elected or appointed, should be in
dependent. Suppose you have to set
tle a case in Court and you ar e a 
dyed-in-U1e-wool Democrdt, and the 
Judge is a dyed-in-the-wool Republi
can, the other party is a Republican 
and his lawyer is a Republican. 
Would you feel safe in a setting like 

th is? Or turn it the other way 
around."' 
Do nol take if from us, though, take it 

from a fine elected judge himself, former 
Justice Pelham J. Merrill of the supreme 
court: 

If a judge in Alabama had never 
been a politician, and had been a1r 
pointed to his position, he immedi
ately becomes a creature of politics. 
He must win nomination by his own 
political party, and then stand for re
election in November. In strong two 
party states. fine Republican judges 
have been defeated in a Democratic 
sweep, and fine Democratic judges 
have been defeated in a Republican 
sv,1cep.2!1 
Most likely the overwhelming majority 

of the citizens feel that way, if they think 
about il. If we are going to have an elec-

HELPING 
INESSES 

FOR 
For 50 years attorneys, mortgage lenders, builders and 

realtors have called on us to help dose on their real estate 
transacl'ions- commercial or residential. 

Some say it's because we're prompt. Others say ir's 
because we're dependable. iv\ost, however, say it's because 
with 50 years Lil the business, we know what we're doing. 

Lf you're in need oF tide insurance in the next 50 years 
or so. caJJ us. We'll be here. 

~ 
Mississippi Valley Title Insurance Company 

1-lome Onice: J ackson. ,\ \i~sissippi. J 15 Tombigbee. P.O. Dra,ver 2-128 
l-601-9G9-0222 

158 / May 1991 

live judiciary, it does not have to be a 
partisan election. What are the issues In 
a partisan election? Free trade? Arms 
control? Tux reform? Military prepared
ness? Our judges have no business being 
voted in, or voted out, based on those 
questions, which have little if any rele
vance to the judiciary. 

We are fooling ourselves if we think 
that our citizens are making knowledge
able choices in our partisan judicial elec· 
lions. Listen to one former Missouri 
Supreme Court Justice: 

r was electe d in 1916 because 
Woodrow Wilson "kept us out of 
war." I was defeated in 1920 because 
Woodrow Wilson "did not keep us 
out war." In bot h elections , not 
more than five percent of the voters 
knew I was on the ticket." 
The obvious reason is that except 

maybe in rural counties, most voters just 
do not know their judges. There have 
not been any studies here, but promptly 
after the 1954 elections, the Bar Associa
tion of the City of New York employed a 
well-known pollster to make a public 
opinion analysis in all parts of New York 
State, including New York City, a smaller 
city (Buffalo) and a semi-rural area . 
Their results showed that: 

• not more than 1 percent of those 
polled in New York City could remember 
the name of the man who had just been 
elected to that state's highest judicial 
post; 

• in Buffalo, not a single voter polled 
could remember the name of that judi
cial officer; and 

• in the rural area, only 1 percent re· 
membered.'' 

Are we different in Alabama? Maybe so 
for circuit judges and probate judges in 
some rural counties, but ask a layperson 
to name four of U1e justices of U1e Alaba
ma Supreme Court. It is no reflection on 
the sitting just ices that most citizens 
have never even heard of most of them. 
A judge performs his work in the court
room or in chambers, and not on televi· 
sion. That very trait , though, makes 
them "ground zero" for partisan sweeps. 

Lf there is a ''Bush Sweep" in 1992, Al
abama's judiciary may well have a judi
cial train wreck. ls there something in 
the water of Alabama that makes us take 
no action until there is a train wreck? 

Let's fix this now. Why should any Al
abama judge be voted in, or voted out, 
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because the Tomaha111k missile worked 
extraordinarily well. our soldiers were 
wonderful. some Democrats in Congress 
1,•ere timid, and several national televi· 
sion newsmen have been jerks? Judicial 
competence and judicial careers ought 
not to depend on that kind of thing. 

The Board of Bar Commissioners of 
the Alabama State Bar is doing Its part. 
On December 14, 1990. it adopted a res· 
olution, reprinted at the end of this arti
cle, favoring adoption or nonpartisan 
el«tlo n or judges. 

Alabama deserves better than we have 
now. So do our judges. Tulk to your leg
islators about it; they will listen to their 
county's lawyers. Tell them you want 
nonpartisan election of Alabama judges, 
if we are going to elect our judges. 

Otherwise, we may all be sorry, and in 
pretty short order. 

RESOLUTION 
Adopted by the board of commb· 
•lonua December 14, 1990 

Whereas, the Alabama Stale 
Bar appointed a 1'•sk Force on 
Judicial Selection (r om its 

membership, and that task force has re
ported to the board of commissioners fa· 
voring the nonpartisan elect ion or 
judges 10 the judicial officei. of the appel
late courts, circuit courts and district 
courts; and 

Whereas. a majority of the bar com· 
missioners. after consideration of the 
reasc>ns given by the task force for non
partisan election of judges, ore in favor 
of the nonpartisan election of judges; 
and 

Whereas. the bar commissioners are 
persuaded to their position for the fol
lowing principal reasons: 

I. Alabama is one or only eight states 

David A, Ba gwell 
David A Bogwall I• i, 
pott1'0r In lho Mobdo 
brm ol Aln',0toc1>1, Jed<, 
""' DoMouy, c-e - ,- ..... 
agraduOl<tol
_...ly rel ,,,. Uni_.,. _ 
Scnoal of l.aN He 
seMld 1"9 O!>d.,,.. 
years a1 • Unm>d 
States mag 11,a1, Ot· 
rare tulll rnino IO p,lvtUI 
practlco Iii 1985 
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that continues to have partisan political 
Judicial elections. 

2. Nonpartisan elections should help 
reduce the cost of elections and help 
ameliorate the demeaning necessity of 
judicial candidates and slttingjudges ac
cepting, and even seeking campaign con
tributions from l~wyers, potential liti· 
ganls and special Interests. 

3. Judicial decision-making is not a 
political function and party affiliations 
should not be a factor in determining 
the qualificaliOt\$ of a candidate for judi
cial office. nor should a judge be behold
en. or give the appearance of being be
holden, to a political party by reason of 
its support of his candidacy. 

4. Nonpartisan elections should en
courage quality candidates lo run for a 
judicial office that olher\\•ise would nol 
offer themselves as candidates; and 

Whereas. the wk force deems it advis
able for a copy of this resolution to be 
stnt to the Alabama Circuit Judges Assa-
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elation and the Alabama District Judges 
Association, and to the Chief Justice of 
the Alabama Supreme Court. for their 
m ~ew and considertion. 

Now. therefore. the Board of Commis
sioners or the Alabama Swte Bar resolves 
as follows: 

Be it resolved. that the Board or Com
missioners of the Alabama State Bar is in 
favor of the nonpartisan election of 
judges to the appellate, c::ircuil and dis
trict courts in the State or Alabam.1, and 
recommends and encourages the Legis
lature of the State of Alabama to pass an 
act at the next session of the Alabama 
l.egislalure making nonpartisan the 
election of judges to these positions. 

Oc it further resolved, lhal u copy of 
this resolution be sent to the Alabama 
Circuit Judges Association and the Al· 
abama District Judges Association. and 
to the Chief Justice of the Alabama 
Supreme Court, for their review and 
their consideration. • 
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YOUNG LAWYERS' SECTION 
By PERCY BADHAM 

Alabama young lawyers are on the move! 
This article is dedicated lo the local young lawyer organizations throughout 
Alabama that are making a difference in their communities. 

Percy B•dham 

There are four 
established local 
organ iz3lions: 
Birmingham 
Young Lawyers, 
Mon tgomcry 
Young Lawyers, 
Mobile Young 
Lawyers and 
West Centra l 
Young l,awyers 

(includes a four•county region between 
Birmingham and Decatur). We are in 
the process of establishing three new lo
cal affiliates: Huntsville (Madison Coun• 
ty), Northwest Alabama and 1\1scaloosa. 
These local org;,ni7.allons elect their own 
officers and carry out local service pro
jects. 

In February, the Alabama State Bar 
Young Lawyers' Section t:xecullve Com
mittee held its quarterly meeting al 
Point Clear, Alabama. The committee In· 
viled lhe president of each local affiliate 
to attend lhe meeting for lhe purpose of 
opening up statewide communication 
among these various groups. The meet· 
ing provided a forum for exchanging 
ideas and discussing the needs of >'Oung 
lawyers throughout the state. The meet
ing was a tremendous success and laid a 

Front row, Ml to right: Duane Wilson, Jim Sasser. Les Hayes, Jav Smith, Russell Eo.,on. Lou
ro Crum. Percy &dham, Amy Slayden, and Keith Norman. &ck row: Hal We.,/, Charles ,\n
dcrson. Rcbccc_a Br,qa11. Jomes Allderson, Sid Jackson, Judson Wells, Frank Polls, trip Wa/1011, 
John Ncmdon. Borrg Ragsdale, Buddy Smilh. Robert Bough. and Fronk Wood.,or1. 

solid foundal ion for fulure cooperation 
between the local YLS chapters. 

The Point Clear meeting emphasized 
the need for statewide communication 
and the sharing of projects and ideas. In 
recognition of those needs. I will high
light the officers and specific projects or 
each of the local affiliates. 

Birmingham YLS 
President ......................... John Herndon 
President-41/ect .................... Peter &wig 

Vice-president ................... Fe"is Richey 
Secretory ............................... Tim Smi//1 
Treasurer .......................... Robert Bough 
Assistant treasurer ....... Betsv Champlin 

The Birmingham YLS was involved in 
se\.oeral projecu: a band party for the Al· 
abama Epilepsy Foundation; meals and 
scholarship program for the downtown 
firehouse mission program: a SK race to 
raise money to send underprivileged 
children to camp: a YLS speaker·s bu
reau; and a new lawyers seminar orga
nized lo orient new lawyers to all as· 
peels of practice at the courthouse. 

Montgomery YLS 
President ............................. Lauro Crum 
Vice-president ......................... Les Hoyes 
Secretary-treasurer .... Chorlle Anderson 

/.,oca/ afflliate omcers: Les Nayes, Montgomc1'JI: Charlie 1l11derson. Monlgomery; laura Crum, 
Montgomer.v: Russell Eason, /lalevuil/c; Johr1 1/erndon, Birmingham; Duane Wilson, 
71.,sca/oosa: Frank Polls, Fl01·cncc: Jim Roburls, Mobile; and Judson Walls, Mobile. 

The Montgomery YLS Is heavi Jy In
volved in an Alternative Sentencing Pro
gram. This project recently received na
tional recognition by placing first in the 
ABA/YLD 1989-90 awards of achieve. 
ment competition. This project Involves 

160 I May 1991 THE ALABAMA LAWYER 



pladng people convicted of non-violent 
crimes in temporary or permanent jobs 
as an alternative to jail. Initially. the 
Montgomery YLS. along with volunteers 
from Montgomery's retired community. 
sel'\'ed as liaisons ~1\\-ttn the employer 
and the program. 1,ater, the Mont
gomery YLS focused on soliciting addi
tionaJ employers to participate in the 
program. 

Moblle YLS 
President ............... James V. Roberts, Jr. 
Vice-president .................. Mark C. Wolfe 
Secretary-treasurer ..... Judson W. Wells 

Over the past year, the Mobile YLS has 
sponsored or cosponsored the following 
activities: 

I. Anti-drug musages on local radio 
stations aimed specifically at local 
school children; 

2. Annual golf and tennis tournament 
and dinner. 

3. With the Executive Committee of 
Lhe ASB YLS. a party on the USS Alaba
ma ballleship in Mobile during the state 
bar's annunl meeting; 

4. With the Boy Scouts, a Law Explor
ers Posl. conducting nine meetings dur
ing the school year. This program is run 
by young lllwyers and has approximately 
120 participants; and 

5. Participated In the United Way 
Campaign, donating S500 in 1990. 

We-St Central YLS 
President .............................. Russ Eason 
Past president ..................... Kim Chaney 

The West Central YLS, in conjunction 
with the Cullman County Bar Associa· 
tion, sponsored a seminar on appellate 
practice. tn February 1990, Alabama 
Su11reme Court Justice John Patterson 
conducted a seminar on criminal appel
late practice. 

Amy Slayden is leading the Huntsville 
group, !'rank Potts, the Northwest Al
abama group. and Duane Wilson, the 
Tuscaloos.i group. 

The local affiliates are very involved in 
their respective communities, and de
serve recognition and thanks for their 
time and effort. 

There are some great things being 
done by Alabama young lawyers. I en
courage you to Like the time to get in
volved. Please contact your local leaders. 
and make a difference! • 
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BUILDING ALABAMA'S 
COURTHOUSES 
CLEBURNE COUNTY COURTHOUSE 
By SAli1UEL A. RUMORE, JR. 

The following continues a history 
of Jllabama's county courthouses
/heir origins and some of the people 
who contributed to /heir growth. The 
Alabama Law1•r plans to run one 
county's story in each issue of the mag
azine. If you haoo any photographs of 
eorly or present courthouses, please 
forward them to: Somuel A. Rumore, 
Jr., Miglionia, & Rumore. 1230 Brown 
Marx To,uer, Birmingham, Alabama 
35203. 

D 
he area lhal is now Cle
burne County came under 
the control of the United 
States by the Creek Indian 

cession of 1832. ln December of that 
year. several counties in Alabama were 
created from these lands. Among these 
were present-day Calhoun, Talladega 
and Randolph counties. The first settlers 
soon came from Georgia and the Caroli
nas. Land records show settlements as 
early as 1834. In 1835. five brothers of 
the Edwards family from North Carolina 
established Edwardsville. 

In the 1840s. gold was discovered in 
the area and the territory surged with a 
gold rush. Boom towns such as Arbaca
cooch ee and Chulafinnee appeared 
overnight as prospectors came to claim 
their fortunes. However. no sizeable 
amount of gold was found and soon the 
gold rush in California lured away Al· 
abama's prospectors. Boom towns be
came ghost towns in what was to be
come Cleburne County. 

Following the War Between the 
Stales, the Alabama legislature created 
several new counties. On December 6, 
J 866, Cleburne County was created 
principally from Calhoun County with a 
portion taken from Randolph and Tai· 
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ladega. The act establishing the county 
appointed commissioners to organize iL 
These commissioners set an election in 
July J 867. The communilies of Ed
wardsville, Story and Salem vied to be
come county seat. Edwardsville received 
the highest number of voles and was de
clared the winner. 

Cleburne County was named for Gen
eral Patrick R. Cleburne. Cleburne was 
born in Ballncog, Ireland, in 1827. the 
son or a doctor. He received a good edu
ca lion and. al age 22, entered the 
British Army. He sen-eel until he was 25. 
He later came to America and practiced 
law in Helena, Arkansas. 

With the outbreak of war, Cleburne 
volunteered as a colonel in the 15th 
Arkansas Infantry. Within two years, he 
rose lo the rank or major general. He 
served with the Confederate Army from 

Bowling Green lo the Battle of franklin. 
He was killed in an assault al Franklin, 
Tennessee, on November 30, 1864. His 
name was suggested for the new county 
by Jere Smilh of Oxford, Alabama. 

William Edwards, one of the Cive 
brothers who scllled Edwardsville, do
nated land to the new county for the site 
or the courthouse. A public square was 
laid out. and a log building was con
structed. Court was held as early as April 
15, 1868. The courthouse building con
tained only one large room. Each comer 
was divided into "stalls" for use by the 
officials. 

This log courthouse ser\'ed the county 
for approximately l J years until a two
story red brick building was erected. Its 
dimensions were approximately 60 feet 
by 40 feel with a T-shaped hall on the 
first noor, and a larger courtroom and 
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antechambers on the second Ooor. The 
bricks for lhis building were made on 
the site. 

Around 1883. the Lown of Henin was 
established in Cleburne County. It was 
named for Or. Wilson L Henin, an early 
settler whose family has been very 
prominent in Alabama politics o,-er the 
years. Dr. Heflin was the father of J. 
Thomas ("Cotton Tom") Henin, United 
States Senator from 1920 Lo 1931. Pres
ent Alabama Senator Howell T. Heilin is 
the great-nephew of the town's name
sake. 

In 1905. a group of Henin citizens be
gan a movement to remove the court
house from F.dwardsville to Mellin. On 
March 16 of that year, they presented a 
petition to Governor William Jelks re
questing an election on the question of 
mo\!ing the courthouse lo Heflin. 
Governor Jelks ordered the election. but 
this order precipitated a legal batlle that 
went all the way to the Alabama 
Supreme Courl to decide whether the 
election would take place. 

The people of Edwardsville knew that 
their thriving town would wither if it 
was no longer the county seat. They 
produced a petition which purported Lo 
wilhdr~w Lhe signatures of 170 persons 
who had previously requested the gover
nor to call a county seat election. Final
ly. on NO\.'tmber 29, 1905, in the case of 
State ex ,vi. Broll'n v. Porter et al, 40 
So. 144. 145 Ala. 541. the supreme court 
ruled that the election could take place. 
On December 11, 1905. Henin won the 
election by 88 votes out of about 1,300 
casL More litigation ensued but HeOin 
won on each occasion. 

l'or one year (ol lowing the county seat 
election, ~:dwardsville rerused to give up 
the courthouse Lo Its neighbor eight 

Samuel A. 
Rumore, Jr. 
SlmAIAAlmlt& . Jt 
• I graduo!e ol 11,e 1Jn. 
~ol~Dame 
ond ... u,..,.,..:y ol --oil.aw Ho_ .. b,no,ng --"'"'" Alabama State Bar's 
Famly Law Scaoon and 
"., p,m,ce '"s tm;ng,, 
nam ~uh the 1,rm of 

Mlgl.cnloo & Rllmort , Rumen was recently elOOted 
to 18NO u tho bnt commotslonet lcw 1M 1D1h Circun 
p!aco numl>Or lout 
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miles away. In the general election or 
1906. Edwardsville ran a slate of county 
officers pledged to retaining the court
house. Howe\-er, the candidates favoring 
Henin aU won by an average of 85 votes. 
As late as July 1907, a mandamus re
questing a recount was still pending. 

The battle continued when officials in 
Edwardsville refused to turn over the 
county records to the officials in Henin. 
A group from Menin. deciding that selr
help was the best help, wenl to get the 
records themselves. They were able to 
carry off about hair of the coun ty 
records. They found the other half were 
burned. either accidentally or in spite. 

Edwardsville never recovered from the 
election loss. It still exists today but 
has only a few hundred residents. The 
courthouse building later was used as 
a school until 1961. It then was sold 
Lo the Town of Edwards\!ille and served 
as its city hall. In September 1964, 
the almost 90-year-old building was 
completely gutted by a fire. The town 
lost all of Its records and office equip
menL 

Construction of a new courthouse at 

Henin began in early 1907. The town 
held a great celebration July 4 of that 
year when the cornerstone was laid. IL 
was reported that some 3.000 people at
tended the ceremony. This e--ent marked 
the end of the courthouse batlle in Cle
burne County which one reporter called 
·one of the hardest fought political bat
tles ever waged In any county in the 
slate." 

The Cleburne County Courthouse was 
planned In the Neoclassical style of ar
chitecture by Charles W. Carlton, who 
also designed the neighboring Clay 
County Courthouse. IL was completed in 
1907 by the ~·.a. Hull Construc tion 
Company. The brick structure is approx
imately 145 feel long. It has a triple 
arched entrance supporting Ionic 
columns. The building has a metallic 
domed bell tO'ol-er with four clock faces. 

In 1938, two two-story wings were 
added to th~ courthouse. Horace M. 
Weaver was the architect, and Ogletree 
Construction Company was the builder. 
On June 22, 1976, the Cleburne County 
Courthouse was named lo the National 
Rcsiister or Historic Places. • 
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HONOR ROLL 

Between Morch J and Jlpril Benjamin F. Beckhrun, Ill Bruce Allen Burttr.un Ronald Alnn Davidson 
/5, J99/, /hcfollo1uingat- Travis Massey B•clsolt James l06<ph Bushnell, fr. Jack Gl<nn Davi$ 
tomeys made pledges to William Kermet Bell Rldmd F. Calhoun Lindsey Musslcman Davis 
the Alabama Stole Bar Michat'I JoseJ!h Bemautr Hen,y A. Callaway. m Patricia Ann Davis 
Building Fund. Their Edward Franklin Ber,y Frank Mark Caprio Penelope Ann Davis 
names will bl! included on Tom Bevill Thomas N .. ly Carruthers, Jr. ~r,y Clenn Davi$ 
o wall in the new portion David Humphrey Bibb Richard C Cartu Randy A. Dempsey 
of the building listing all Anthony James Bishop John S. Casey Mahala Ashley Dickmon 
contributi<ms. Their Dalton Owen Blllke. Jr. William Earle Cassady John 'nlden Dillard 
pledges ore acknowledged Jerrilynn Blankenship Michael Leonard ChambU$ Timolhy Lee Oillllrd 
with grateful appreciation. George Anderson Blinn William Gamer Cheney, Jr. Fronk McCoy Dominick 
(For a Ii.fl of tho.re making Ralph Preston Boll, Jr. Chris Slevc Christ Willinni Aubrey Dominick 
ple<J.qes as of February 28, Charles Hikel Boohakcr Billy Lynn Church Timothy PMrlck Donahue 
1991, please see the Morch John Garber Bookout John Wesley Clari< Richard It Dorrough 
edilion ofTlw Alabama Alfred Quinlan Booth Jer,y Mack Clayton ChriM I tmhell Doss 
Lawvff.) Joel Viclor Bowman Clifford W. Clt!\oeland Charles S. Doster 

John Sanderson Bowman Patricia Wayne Cobb FAw3rd We51ey Drinkord 

William F. Addf 50n Brice Htrald Brackin Charle5 W. Cochran. [[I Elbert Allen Drummond 

Dani•! F. Aldridge Linda Lou R~rtson Brackin WalterC. Cole, Jr. James Jouph Duffy. Jr. 

HOl\'.lrd C. AleDnder Marc E. Brlldley William H. Colt P.itrick E. Oun.igan 

Richard Goodman Aleicander Jane L<croy Brannan A. J. Col<man Thack li•rris D)wn 

Jame.s Cathey Alison Louis E. Braswell Brittin T. Coleman R~rt Sherard Edington 

R~rt H1rold Allen Sarah Manning Brauolollo Irwin W. Coleman, 1L Bingham D. Edwards 

JO$<ph I lodge Alves. Ill John McNetl Breckenridge Ralph Earl Coleman, Sr. WIiiiam Jackson Edwards, Ill 

Orrin K. Ame5, Ill \Villiam Ii. Orillain, II Louis Carl Colley lloyt Mamy Elliott. Jr. 

Ma,y Riscllng Amos Glen Porter Brock, Jr. John Sydney Cook, Ill Prank Corley Ellis. Jr. 

f'r.tnk I), Angriroln Paul IV. Brock Ralph 0. Cook Carl I •. Evans 

J. Knox Argo Richard E. Broughlon Reuben Wright Cook J. Robert Faulk 

Robert t,merson Earl Terry Brown Algernon Johnson Cooper, Jr. Joseph It Pnulk 
Armstrong. Ill Ernest Hampton Brown Jack Corbitt Donald earl Fazekas 

William Hugh Atkinson Gregory Delana Brown Steven Bar,y Corenblum Jerry L.. Fielding 
Robert L.Owetl Austin Quentin Q. Brown. Jr. Nancy I. Cottle Arthur Ftetman File. Ill 
Robert T. R. Balley Roger Alan Brown Larry Eugene Cr.l\'en Charles William Fleming. Jr. 
Mark Allan &ktr Steph<n E. Brown Stephen G. Crawford Walter S. Fletcher 
Richard A. &ti. Jr. Sarah Fain Bl'0\\1lt Lisa C. CrDS5 Ctorge P. Ford 
\Vill!Mn c. &n:lln.111 Raymond Charles Bryan Laura Lynn Crum Clifford Posa,. Ill 
\l"illlam Sctars &mes, Jr. Prank Strphan Bude Blane Horton Crutchfield Thomas uveme Foster 
Dennis Mlchatl Barrett John Perkins Bude Clarence Wayne Cul\'et Ralph Abraham Franco 
Joe Edward Basenberg William Trr,y Bullard William Mitchell John R. Frawley. Jr. 
Wilham Joseph Baxley Thomas E. BuntJn, Jr. Cunningham. Jr. Robert B,yant French, Jr. 
James Ralph Beaird Robert L. Burdine. Jr. Sheryl Tatar Oacso Lawton Dale Fuller 
Woller McFulond Beale, Jr. Robert Earle Burney. II Miichell Hobart Oamsky Murk Everett Fuller 
George M. Beason, Jr, Linda Susan Burns WIiiis Carey Darby, Jr. Wllliom Sidney Fuller 
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Walter W. Furner 
Anton Henry Gard<, Jr. 
Frank Coffey Calloway, Ill 
Charles W. Camble 
Broox Cray Carrell. Jr, 
Ltura Jane Carrell 
Marshall Douglas Chet 
Robert Eugene Gibney 
Wallor TitomPSOn Cilmer. Jr. 
Samu<! Perry Given 
Michael Anlhony Givens 
William Bowman Civlw, 
James Wyman Gladden. Jr. 
Cassandra C. Colden 
John Thomas Colden 
Johns. Canas, Jr. 
Michael Da\.;.s Goodson 
Ste-,'lln Kent Cooue 
A, Pope Cordon 
llrock Bingham Cordon 
t'red King Granade 
Patrick Howard Craves. Jr. 
Fred D. Cny 
Thomas CuY Crea\u, Jr. 
James Paul Green 
Roy Mitchell Crttnt 
Irvin Crodsky 
TlmoLhy M. Crogan 
Susanna Revelle Gwyn 
WIiiiam B. Hairston, Jr. 
Jack Jordan Hall 
Robert Bruce Hall. Jr. 
William Stephenson Halsey 
~is S. Hamilton 
Susan 0. Hamilton 
David£. Hampe, Jr. 
Edward L. Hardin. Jr, 
Btn Harte Harris. Jr. 
John Wyly Harrison 
John L. Hartman, UI 
Robert Bernard Harwood, Jr. 
Victor C. Harwood, Ill 
Roy Lee HasselUne 
George C. Hawkins 
William Morris Mawklns, Jr. 
Armstead Lester Hayes. Ill 
Rancbll SIMI< Hayne.s 
John fnnk HQCJ 
l lowell Thomas Hcnin 
Clarent<! T. Hellums, Jr. 

TII E ALABAMA LAWYER 

Fndtri ck Ceorge I lelrnsing 
Howard Ray Henderson 
Wiley P. Henderson 
Darron Code I lendley 
James Austin Mendrix 
William Banks Herndon. Jr. 
William Kenneth Hewlett 
Ctorge M. I lfgginbotham 
John E. liigg,nbotham 
Robert Bond I liggins 
James Thomas llines, Jr. 

David 'lruman Hyde, Jr. 
f;cll<ard Anthony Hyndman, Jr. 
Charles M. Ingrum 
Vlnt<!nl Paul lnloccia, Ill 
Kenneth Stephen Jackson 
John l.ilheu Jernigan. 111 
Norman Jetmundstn. Jr. 
John Dixon Johns 
Carlton Mumy Johnson, Jr. 
Hjalma Eugen• Johnson 
Roy Marvin Johnson. Jr. 

January Pour,ng slab and lorm,t1g COl<,vM$ lor (,fSI 10 second I/ax 

Samuel Earle Hobbs 
Jerome A. 1 loffman 
Lyman F: I lolland. Jr. 
James All<n llollimat1 
John Robort Holliman 
Carey F. llolnngsworth. Jr. 
Cindee Dale llolmes 
Donald Eugene Holl 
Charles Hooper 
Cary D. Hooper 
Christopher Manmng Hopkins 
W-lifwn la Hom 
George Pierce HO\\'>rd 
Ralph IV)•alt I lo"-ell, Jr. 
Cary Carlton ll uckaby 
Victor Thlm.,ge Mudson, U 
Robert A. Mu/laker 
Kathtrec llullh<s. Jr. 
Phillip fnncis Luke Hughes 
Robert L llumphrits 
Joseph Gullatte Hunter. rn 
Dow T. Huskey 

Wllllnm Earle Johnson, Jr. 
Ceorge David Johnston 
John Reese Johnston. Jr. 
Nell C. Johnston 
Percy W. Johnston. Jr. 
Vl~an Caines Johnston, Jr, 
Willl•m Hooper Johnston, Sr. 
Qavid Paul Jones 
Kathy Dunston Jones 
Keith Samuel Jones 
Thomas Roy Jones, Jr. 
Richard ~L Jordan 
Jasper Paul Juliano 
Cordon Barry Kahn 
Debomh Hope Kehoe 
Joseph C. Kellett 
Thomas Lauren Kelly 
Robert Gordon Kendall 
Paul Vnn Kilpatrick Jr. 
Hardie Bradford Kimbr®gh 
I..Awrence H. Kloess. Jr. 
Christopher Knight 

Michael D. Knight 
CObert B. Laden 
Aubrey 0. Lammons 
Jot N. Lampley 
Richard Donald Lane 
Robert Pitt Lane 
Alexander P. Lankford, IU 
Earle Forrest l.As$tt<r 

Donald Nicktrson Lathem 
Mitch<ll George Lattof, Sr. 
Weslei• M. La,•ender 
Charles M. I.aw 
Richard Alfred Lawrent<! 
Thomas Seay LAwson, Jr. 
John N. Leach. Jr. 
Gregory Luce Luthtrbury, Jr. 
Henry Fitthugh Ltt. Ill 
Marcus W. Lte 
Robert Edw:1td Lee 
Martin Howard l,evin 
Christine W, Lewis 
Timothy AIDn Lewis 
\Villiam Robert Ltwu 
David Ntal Uchterutein 
Doro!hy Wells Littleton 
Joe Hollis Little. Jr. 
Terrell D. 1.illlt 
Speer Jack Living.1ton 
Eugenfo L. Loggins 
Robert E. Long. Jr. 
William Bmktnridge Long 
Michael Stephen Lottman 
Sharon Lol•dlct 
Ralph Peyton Lo\'ele.lS 
Peter Loftis Lowe, Jr. 
Glenn Harris Lubel 
Jonathan E.1..ycrly 
Champ Lyons, Jr. 
Maurice Ctdl Mackey 
Richard S. Manley 
Cleon F. Manning 
M. Mallory Mantiply 
Beth Marielt.a·LYoOS 
Henry William Mnrlhaler. Ill 
David L. Martin, Ill 
Douglas Cl.aude Martinson 
Ludlow C. Martin 
William Ktlley Martin 
Osar DWayne May 
William Randall May 
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f'red Jester McCallum, Jr. 
Brian Patrick McCarthy 
Caine.1 C. McCorquodale 
Douglas L. McCoy 
Thomas Granville Mccroskey 
Jerry Arnold McDowell 
Theron 0. McDowell, Jr. 
Edmund Cody McGarity, Jr. 
Val Lloyd McGee 
Willlam Henry McCowen, Jr. 
T. Bruce ~1cCowin 
Lester L. McIntyre 
Marion Ashley McKalhan 
Robert H. McKenzie 
Cephas Knox Mclaney, Ill 
Philip Ben Mclauchlin, Jr. 
David llruce McLean 
George D. H. McMillan. Jr. 
Henry Ward Mc.'1illan, Jr. 
Judith Louise McMillin 
John Lee McPhearson 
Sandra Kay Meadows 
Augustine Meaher, 111 
David H. Megiani$$ 
Von George Memory 
Michael V. Mignano, Jr. 
Lynn Christie Miller 
William Hayes Mills 
Anne W. Mitchell 
Christopher Marlowe Mitchell 
Tumara 0. Mitchell 
John Wesley Mobley 
James D. Moffatt 
Charles Robert Montgomery 
Charles Richard Moore. Jr. 
Wendell Richmond Morgan 
Robert Timothy Morrison 
Roger Stephen Morrow 
William Alexander Moseley 
Katherine Elise Moss 
Clinton Delaine Mountain 
Robert Hiden Mudd, Jr. 
Leslie Brueggemyer Murphy 
William Thomas Musgrove, Jr. 
Charlotte Blotner Mussafer 
Phillip Russel Myles 
Merton Roland Nachman, Jr. 
Cecil Tommy Nail 
Elizabeth llraden Nash 
Hugh Anthony Nash 
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John Twohey Natter 
Donald L. Newsom 
Morace Earl Nix. Jr. 
Joel M. Nomberg 
Robert McKim Norris, Jr. 
Thomas Berry Norton, Jr. 
Tabor Robert Novak, Jr. 
Robert W. O'Neill 
Caine O'Rear, Ill 
Mary Jane Oakley 
Jerry Brantley Oglesb)• 

Anthony J. Piazza 
Rufus Dempsey Pitts 
Harry Searing Pond, IV 
Jerri• Clarence Porch 
John Finley Porter, Ill 
E. Marona Posey 
Deborah Guthrie Powell 
Joseph Benjamin Powell 
James R. Prall, !fl 
Arlie Dale Price 
Joseph Victor Price, Jr. 

February : Forming columns for second to third floor 

Arthur Wooten Orr 
Charles Wayne Ow<n 
John Arthur Owens 
William Donovan Owings 
Robert Emmett Paden 
Peter J. Palughi 
Janice Humber Parker 
Harold Dean Parkman 
Charles C. Partin, Ill 
Edward Milton Patterson 
James William Patton, Ill 
Gerald Raymond Paulk 
Gary Coulta.~ Pears 
Charles Edward Pearson 
Harold Gregory Pearson 
Ste-,•en Campbell Pearson 
William Beatty Pearson 
Harold G. Peck 
Clifton Benedict Perry 
Merbert Warren Peterson 
Walter Graves Pettey, LIi 
Sam M. Phelps 

Robtrt Franklin Prince 
Lister H. Proctor 
Richard Earle Proctor 
Ira D. Pruitt, Jr. 
Ernest Pugh 
Teresa Tanner Pulliam 
David Rankin Quittmeyer 
Edward Lawrence Ramsey 
Allen Clay R.,nkin, Ill 
James Perry Rea 
Eugene Warren Reese 
Kelly Dana Reese 
Archibald Thomas Reeves. IV 
Charles Grady Reynolds, Jr. 
Morgan Reynolds 
Sibley Grady Reynolds 
Schuyler Harris 

Richardson, Ill 
Harry H. Riddick 
Robert W. Rieder, Jr. 
John Burruss Riis 
Ray C. Riley. Jr. 

Jerry Dean Roberson 
Charles 8dward Robinson 
William C. Roedder, Jr. 
Robert Merritt Rogers 
John Wesley Romine. Jr. 
Charles D. Rosser 
Robtrt Mudson Rouse 
Patricia Boyd Rumore 
Samuel A. Rumore. Jr. 
Robert Jackson Russell. Sr. 
William John Russell. Jr. 
Robert Austin Sapp 
Warren Clea Sarrell. Jr. 
Joseph M. Sarto 
Joseph E. Sawyer, Jr. 
Vernon Nell Schmitt 
Deborah Clee Sciascia 
Irene Feagin Scott 
John B. Scott, Jr. 
Euel 1\ugustus Sere"''· Jr. 
James Robert Seale 
Robert M. Seale 
Jon Rodney Sedlak 
Gilbert Porterfield Self 
John Wilford Self 
Thomas Darrington 

Semple, Jr. 
Jacquelyn Eudell Shaia 
John Waller Sharbrough, Ill 
Charles E. Sharp 
James Gregory Shaw 
Stephen W. Shaw 
Charles Winston Sheehan, Jr. 
Richard C. Shelby 
Candice Joy Shockley 
Jesse Woodrow Shotts 
Richard C. Shulcva 
Dan., Jill Simpson 
Fred Bryan Simpson 
James Evans Simpson 
Edward Simmons Sledge. 111 
Donna Wesson Smalley 
Anita Tucker Smilh 
Kathy Dianne Smith 
Robert Herschel Smith 
Rufus Randolph Smith, Jr. 
Thomas A. Smith, Jr. 
William Gregory Smith 
William Allen Smyly, Jr. 
Leah Dawn Snell 
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John David Snodgrass 
John Seymour Somerset 
Paul L. Spain 
Michael £dw.ird Sparkman 
Andra Donell Spilrlu 
Thomas Winston Starlin 
Joseph David Steadman 
Hem)• B. Steagall, 11 
Roderic G. Steakley 
Cyril Vaughn Slelzenmuller 
William Guy Slevtru 
Carol Har"'-,ck Stewart 
James C. Slivender, Jr, 
Samuel L. Stockman 
William Roy Stokes 
William R. Stoku, Jr. 
All<n Richard Stontr 
Edwin A. Strkkilmd 
Jacquelyn l.utldn Stuart 
William Clinton Sullivan 
William James Sullivan, Jr. 
Roger C. Sullle 
W111iam Edward Swatek 
Marda \V. S)'llnor 
George Peach Th)•lor 
Fred Walden Teague 
Don Temple Terrell 
David Lee Thomas 
James Clarence Thomas 
Stewn Allen Thomas 
Richard Allan Thompson 
Jerry Laurance Thornton 
William C. Tidwell. Ill 
James Harvey Tipler 
Cecil Morbnd Tipton, Jr. 
Cary Allen Tomlin 
0-.<tn Stanley 'l'nPI"', Jr. 
Karen Pailetle Turner 
John Malcolm 1),son. Jr. 
Robert Perry Upchurch 
Samuel E. Upchurch. Jr. 
William L Utsey 
Gt0rge Hamp lhulle.111 
Donald Charles Vaillancourt 
David J. Vann 
Kenneth E. Vines 
George H. WakeOeld. Jr. 
Ceorge Moore Walker 
Jomes Dte Walker 
Joe Walker 

THE ALABAMA LAWYER 

Wllll~m Cecil \l'nlktr 
Howard P. Walthall 
J;,mes Richard \Vallon 
Junhong Wang 
JamosJ. Ward.Jr. 
l..a1<1on Tuylor Ward, Ill 
Walter Gregory Ward 
Elias Calvin Watson, Jr. 
S. A. Watson.Jr. 
Wllllam Wadsworth Watu. Ill 
James HOUSlon Weaver, Jr. 

Louis Chltrles Wright 
James Prnnk WyMt, Jr. 
David lloyce Wylie 
Ntwm:1n Manly Yeilding. Jr. 
Brant Allen Young 
Paul Arthur Young. Jr. 
Thomas Jtffery Young 
Thomns N. Younger 
Alex WIiiiam Zoghby 
Cuy Anthony Zoghby 

March: 8wld1ng forms for roof slab and lhird floor columns 

Macon Lenny Wuver 
Donald B. WtiT, Jr. 
Emut IV. Weir 
Charles Victor W,lden, Jr. 
Paul Charles Wesch 
David Cleveland Wesley 
John l'l'ancis Whita.ker 
John ~lark Whit< 
Calvin M. Whit<Scll 
James 8. Whit/itld, Jr. 
James Bruce Wiley 
Toylor D. Wilkins, Jr. 
Jnmes Eugene Wllllanu 
Lee Bowling Wilharns 
Richard Russell Williams 
Forrest Crowell Wlbon. 111 
Jack \\"!Ison 
Jim Lester Wilson 
Robert Guest Wilson 
Robert Earl l\7lttrs 
Randall Mark Woodrow 
Charles L Woods 
Richard Pleasant Woods 

&tween March 1 and April 
15. 199/, the following 
firms made pledges lo the 
building fwzd. Their names 
will also be included on o 
wall in the new building 
listing all co11trib11tors. 
Their pledges are aclmow/· 
edged with grateful appre
ciation. (For those co11-
lribuli11g as of February 28, 
1991, please see the Morch 
edition of the lau•uer.J 

William J. Baxley 
Bructcr & Wllson 
Bouloukos & Oglesby 
Briskman & Binion 
Buntin. Cobb & Shealy 
~ulhen & Cauth•n 
Chason & Chason 
Conrod, Hammond & Barlar 

Drake & Pierce 
England & Bivens 
Finkbohner, Lawler & Olen 
Hamilton. Butltr. Riddick. 

Turlton & Sulin"" 
Hare & Hare 
Hartley. lllckman & RUJSell 
Holberg & 1 lolberg 
London, Yancey & Elliott 
McElyy & Ford 
Mcfiddm L)'Otl. Willoughby 

&Rowe 
Mill<r. l lamilton. Snider 

&Odom 
Parnell, Crum & Anderson 
Patton, Latham. Legge & Colt 
Paul&Smith 
Poole & McFtrrin 
Powell & Baldwin 
Ramsey, Baxley, McDougle 

& ColHcr 
Ranuey ,Q Sheldon 
Sherling, Browning & York 
Smith & NtSmilh 
Thomas. Means & Cillis 
Turner. Onderdonk, 

Kimbrough & Howell 
The Waller Foundation 
Watson. Cammons & rees 
Woodlwn & Cunler 

Betu,ee11 Morch 1 and April 
IS, /991, /he following spe
cial pledges or subs/on/la/ 
co11/ributions were re
ceiL'e/1 to dedicate rooms or 
al't!as in /he state bar's new 
building. (For those con· 
/ribulin,q as of Febniaru 28, 
1991. please see the Morch 
edition of lhel.lJJmJ6.r.) 

Alabama p.,.,. . ., Company 
l'oundation 

Bc.isley, Wilson, Allen, 
Mendelsohn & Jemison 

JohMOn & Cory 
Robison & Belser 
South Central Bell 

May 19911167 



RECENT DECISIONS 
By JOHN M. MILLING, JR., DAVID B. BYRNE, JR. and WILBUR G. SILBERMAN 

UNITED STATES 
SUPREME COURT 

Tax prosecution -
the intent element 

Cheek v. United States, No. 89-658 59 
US LW 4049 (Janua ry 8, 1991). In 
Cheek v. United States. the Supreme 
Court ruled lhat even though an airline 
pilot filed no tax returns for four years, 
he committed no "willful" violation of 
the tax laws if he genuinely thought he 
was not liable for income tax on l:tis pi
lot's salary. Justice White, writing for the 
Court, held that a good-faith misunder
standing of the law or a good-faith belief 
that one is not violating the law negates 
willfulness. whether the claimed belief 
or misunderstanding is objectively rea
sonable. 

Statutory willfulness protects the aver
age citizen from prosecution for inno
cent mistakes made due to the complexi
ty of the tax laws. United States v. Mur
dock. 290 U.S. 389. The requisite intenl 
required for conviction is the voluntary, 
intentional violation of a known legal 
duty. 

Cheek could have broad, long-range 
implications. By stressing the prosecu
tion's burden to prove that the defendant 
had the specific intent to violate the law, 
the Supreme Court reinforced the fre
quent claim by white collar defendants 
that they had no idea that their conduct 
violated any law. By a six-to-two margin, 
the Court agreed ,~ith Cheek, holding 
that the jury was instructed improperly 
that the defendant could negate willft~
ness only if his belief that he had no tax 
liability was objectively reasonable. Jus
tice White's majority opinion noted that 
in most circumstances, ignorance of Lhe 
law is no defense. However, he continued 
that in view of the complexity of the fed
era I tax system , ''Congress has ... 
softened the impa.ct of the common law 
presumption by making specific intent 
to violate the law an element of certain 
federal criminal tax offenses." 
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Five-thousand-dollar justice 
In re Vivian Berger, 494 U.S. _ 

(1990). In ruling on a petition for fees 
by court-appointed counsel in Sarne v. 
Parks, the Supreme Court doubled to 
S5,000 the amount it pays for represen
tation of indigents under the Criminal 
Justice Act of 1964, 18 U.S.C. 
§3006A(d)(2). 

The petitioner. Berger, sought fees un
der the Capital Defendant's ~·ee Provi
sion of the Anti-Drug Abuse Amend
ments Act of 1988, which allows com
pensation to counsel in an amount "rea· 
sonably necessary" to insure competent 
representation. 

The Judicial Conference of the United 
States has recommended payment of be
tween S75 and S125 per hour in federal 
habeas corpus proceedings involving 
capital defendants. The Court, however, 
concluded that a nat payment of $5,000 
would insure competent representation 
of capital defendants before that Court 

Prisoner entitled to 
witness fees 

Demarest v. Manspeaker, No. 89-5916, 
59 U.S. LW 4047 (January 8, 1991). De· 
marest was an inmate in a state correc
tional facility at U1e time he testified as a 
witness in a federal criminal Lrial pur
suant to a writ of habeas corpus ad testi
ficandum issued by the district court In 
accordance with 28 U.S.C. §1825(a). De
marest requested the clerk to certify that 
he was e.ntiUed lo fees as a witness. His 
request was denied. The court of appeals 
affirmed, holding that while §182l's lan
guage was unqualified, other evidence 
revealed that Congress did not intend to 
permit prisoners to receive witness fees. 
The Supreme Court reversed the Tenth 
Circuit. 

Chief Justice Rehnquist held §1821 re
quires payment of witness fees to a con
victed state prisoner who testifies at a 
federal trial pursuant to a writ of habeas 
corpus ad /eslificandum. The statute 's 
terms make virtually inescapable the 
conclusion that a "witness in attendance 
at any Court of the United States" under 

§1821(a)(l ) includes prisoners un less 
they are otherwise excepted in the 
statute. 

Federal grand Jury subpoenas 
- a broader brush 

United States v. R. En/erprises, Inc., et 
al, No. 89-I 436, 59 U.S. LW 4077 (Jan
uary 22, 1991). The Government can ob
tain enforcement of a grand jury subpoe
na duces tecum wiU1out having to estab
lish, as it must do for trial subpoenas un
der United States v. Nixon, 418 U.S. 683 
(1974), that the documents sought will 
be relevant to the criminal investigation 
and admissible at trial. In a unanimous 
opinion authored by Justice O'Connor, 
the Court said Federal Rule of Criminal 
Procedure l 7(c), which allows a court to 
quash a subpoena if compliance would 
be "unreasonable or repressive", ade
quately restrains the grand jury's inves
tigative authority. 

A federal grand jury in the Eastern 
District of Vi.rginia was investigating in
terstate transportation of "adult" materi
als. The grand jury subpoenaed th ree 
New York companies owned by one man 
for corporate records and other materi
als. The District Court refused to quash 
the subpoenas on relevance grounds, but 
the Fourth Circuit quashed the subpoe
nas for records of two of U1e companies. 
ln so doing, it applied the Nfron stan
dards and found no evidence that either 
of the companies had ever done business 
in eastern Virginia. 

In laying the groundwork for the 
Court's opinion. Justice O'Connor ob
served: 

The Grand Jury occupies a unique 
role in our criminal justice system. 
It is an investigatory body charged 
with the responsibility or determin
ing whether or not a crime has been 
committed. Unlike this Court, its ju
risdiction is predicated on a specific 
case or controversy; the Crand Jury 
can investigate merely on suspicion 
that the law is being violated, even 
just because it wants assurance that 
it is not United States v. Morton 
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Sall Co., 338 U.S. 632, 642-43 
(1950). The function of the Grand 
Jury is lo inquire into all informa
tion that might possibl~· bear on its 
invtstigalion until it has identified 
an offense or has satisfied itself that 
none has occurred. As a necessary 
consequence of ils investiga tory 
function. the Grand Jury paints with 
a broad brush. A Grand Jury investi
gation is not fully carried out until 
every available clue has been run 
down and all witnesses examined in 
every proper way to find if a crime 
has been committed . . . 
A Grand Jury subpoena is thus much 

different from a subpoena issued in the 
context of a prospective criminal trial, 
where a specific offense has been identi
fied and a particular defendant charged. 

In a portion of her opinion. joined by 
only a majority o! the Justices, O'Connor 
declared that a grand jury subpoena is 
enforceable unless •no reasonable possi
bility" is found lo exist that the materials 
requested would yield something rele· 
vanl lo the criminal investigation. She 
acknowledged the "difficu It position" a 
grand jury subpoena recipient is in, but 
emphasized that such a subpoena is pre
sumed lo be reasonable. She concluded 
that the District Court properly ordered 
enforcement of the subpoenas in this 
case in the face of the recipient's "blan
ket denial" of any link to Virginia. 

SUPREME COURT 
OF ALABAMA 

Prior Inc onsi stent statement 
rule changed 

Hooper u. Sta/a, 25 ABR 711 (Decem
ber 14, 1990). Hooper was initially con
victed of two counts of second degree 
rape of his d.1ughter. On appeal of those 
convictions, the court of criminal ap
peals reversed the convictions because 
the prosecutor had asked improper ques
tions of character witnesses. The case 
was retried. and at the retrial, Hooper's 
daughter recanted her story. The State 
questioned the daughter about her pre
vious testimony, and, thus, introduced 
into evidence all of her prior testimony 
concerning the alleged sexual abuse. The 
trial court, at the request of the State, 
specifically Instruct ed the jury that it 

Tl IE ALABAMA LAWYER 

could consider that prior inconsistent 
testimony as subslantive evidence upon 
which ii could base a conuidion. As a re
sult. the Jury found Hooper guilty on 
both counts. 

The court of criminal appeals r~uc
tanlly reversed Hooper"s convictions 
since they were constrained to follow the 
supreme court's earlier cases which held 
that prior inconsistent statements could 
never be used a.s substantive evidence. 
Lester u. Jacobs, 212 Ala. 61~. 618. 103 
So. 682, 686 (1925). 

Justice Maddox. writing for the major
ity, changed the rule. observing that: 

It Is clear lo us that the modern 
trend is to allow a prior inconsistent 
statement to be used as substantive 
evidence, provided, of course. that 
the prior inconsistent statement was 
given under oath. was subject to the 
penalty of perju~·. and was made at 
tTial, hearing, or other proceeding, 
or in a deposition. This modern 
trend is in line with Federal Rule of 
Evidence 801 .•. 
In accord wilh the modem trend, Jus

tice Maddox held: 
We think that It is lime that this 

Courl changed our rule; therefore, 
aner examining the record. consid
ering lhe arguments of the parties, 
and reevaluating the rule against us
ing prior inconsistent statements as 
substantive evidence, we hereby 
change that rule. We hold that a pri· 
or inconsistent statement of a wit
ness who take5 the stand and is 
a,,ailable for cross-examination may 
be used as substanlh•e evidence if 
lhe prior statement was given under 
oath subject lo the penalty of per
jury al a trial, hearing, or other pro
ceeding, or in a deposition. All previ
ous decisions of this Court to the 
contrary are hereby overruled. 

Frye sta ndard applied to ad
mission of HON result s 

Malone v. Citg of Silverhill, 25 ABR 
331 (N0\1:mber 16, 1990). Malone was 
convicted of driving under the influence 
of alcohol. His conviction was affirmed 
by the court of criminal appeals. The 
supreme court issued the writ of certio
rari to determine if the admission of evi
dence of I torizontal Gil7,e Nystagmus test 
results, without a proper predicate, was 
harmless error. 

The court of criminal appeals held thal 
the HCN lest satisfied the standards for 
the admissibility or novel scientific evi
dence set out in Frge u. /Jniled Slates, 
293 F. 1013 (C.A. D.C. 1923), but that the 
Sblte's failure lo lay a predicate shOl•ing 
that the test's reliability or the scientific 
principle.s upon which it is based ren
dered the admission of evidence regard
ing that test error. However, the inter
mediate appellate court held that the er
ror did nol require reversal of Malone's 
conviction because the other evidence 
supporting his convict ion was "over
whelming." 

Justice Almon, writing for the majori
ty. reversed, specifically noting that: 

This Court has not been presented 
with sufficient evidence regarding 
the HCN test's reliability or its ac
ceptance by the scientific communi
ty lo determine if the court of crimi
nal appeals correctly determined 
that the test meets the Frye stan
dards. See Sides v. Stale, (Ms. 89· 
1349, Nov. 16. 1990) _ So.2d 
_ (Ala. 1990). 
Justice Almon went on to note that 

the problem created by the improper ad
mission of the MCN evidence is due to 
the scientinc nature of the test and the 
disproportionate impact it might have 
had on the Jury's decision-making pro
cess. In light of those considerations and 
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the possible adverse effect of the erro
neous admission or the HGN test evi
dence could have had on Malone's right 
to a fair trial , the supreme court re
versed tm court or criminal appeals. 

Evld enc-"acts" may be privi • 
leged under §12·21· 161 

la"V Brice Richards, etc. u. Lennox 
Industries. Inc., 25 ABR 601 (December 
7, 1990). Richards nled a products liabil
ity action agalnsl Lennox contending he 
was injured In an explosion caused by a 
defective valve assembly in a gas furnace. 
Al trial. Lennox called Robertson, a for· 
mer law clerk to Richards' attorney, to 
teslify that he saw the valve being tested 
before it was removed from the furnace, 
that he removed the valve and that it was 
not broken, and that he returned the 
,•alve to Carmon's office. Carmon \\'aS 

Richards' attorney and Robertson was 
employed by Garmon at the time. 
Richards objected to the testimony, con
tendl ng that § 12-21-161. Alo. Code 
(1975) rendered him incompetent totes
tify because his knowledge was a "matter 
or thing, knowledge of which may have 
been acquired rrom lhe client" and was 
thereby protected under the attorney
client privilege. The trial court overruled 

the objection. Richards appealed, and the 
supreme court reversed. 

The supreme court noted that the ele
ments o( the privilege are set in C. Cam· 
bit, McElrog 's Alabama Euidence 
§388.01 (3 ed. 1977). as follows: 

( I J Where legal advice of any kind is 
sought (2) from a professional legal advi
sor in his capacity as such, (3) the com
munications relating to that purpose, (4) 
made in confidence (5) by the client, (6) 
are at his instance permanently protect· 
ed (7) from disclosure by himselr or by 
the legal advisor, (8) except the protec
tion may be waived. 

The supreme court stated that Robert· 
son's testimony regarding the "acts" he 
performed represented communication 
from lhe Richards (as his clients) to 
Robertson (as law clerk of Carmon) and 
that after careful analysis of DR 4-101, 
Rules o( Disciplina ry Enforcement 
(1974), and new Canon 4, Alabama Rules 
of Professional Conduct, the "acts" v.'ere 
privileged communications and protect
ed by §12-21-161. 

FELA-ssumptlon of risk 
charge harmless error 

Illi nois Central Gulf Roi/rood Compo
nv u. E/11011. 25 ABR 797 (December 21, 

1990). Elliott was inj ur ed when he 
slipped and fell In a storage area. He 
claimed that the railroad had negligent· 
ly failed to provide him a safe place to 
work by allowing a foreign substance on 
the noor and by inadequately light · 
ing the storage area. The railroad raised 
contributory negligence as a defense 
to diminish damages. Elliott requested 
a jury charge on assumption of risk. 
but the charge was refused. Neverthe
less, the court instru cted the jury on 
contr ibutory negligence and charged 
the jury that assumpti on of the risk 
is not a defense in a PELA case. The 
railroad objected to the court's mention
ing assumption of the risk because it did 
not raise the defense of assumption of 
risk. The jury rendered a verdict in El
liott"s fa,'Or, and the railroad appealed be
cause the court instructed the jury on 
assumption of risk. The supreme court 
affirmed. 

The court noted that assumption of 
the risk is not a defense in a FELA case, 
and that th e United States Supreme 
Court has stated that the phrase "as
sumption of risk" is a hazardous legal 
Looi that Is bound to create confusion 
and, therefore, should be discarded. The 
supreme court, however, noted that the 
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majority of the courts have held that an 
inslructlon that assumption of the risk is 
not a defense is harmless error when the 
court correctly instructs the jury on the 
effect of plaintifrs contributory negli
gence. In this case, the court correcUy 
instructed the jury on contributory neg
ligence. and the error was harmless er
ror. 

lnsuranc&-no right 
of subrogation untll 
Insured Is made whole 

Powell, etc. u. Blue Cross-Blue Shield 
of Alabama, 25 ABR 945 (December 28. 
1990). Powell was permanently injured 
in an automobile accident, and Blue 
Cross paid her medical e.,penses of ap
proximately S27.000 under a group poli
cy that covered her. Powell sued 
the drh-tr of the other car and claimed 
S7 million a.s damages. Powell settled 
the claim for the $100,000 policy limits 
of the other drh•er's liability insur
ance policy. Blue Cross sought subroga
tion for the money it paid for medical 
expenses. The trial Judge ruled that 
Blue Cross was entitled lo recover the 
full amounl under the terms of its poli
cy even though the court acknow
ledged Lhe SI 00,000 recovery "does not 
make the plaintiff whole". Powell 
appealed. and the supreme court re
versed. 

The supreme court noted that the law 
of subrogabon. conventional or legal, is 
based upon equitable principles. Namely, 
(I) the Insured should not recover twice 
for a single injury, and (2) the insurer 
should be reimburseJ for payments it 
made that, in fairness. should be borne 
by the wrongdoer. Therefore. the insur· 
er's obligation wos lo make the insured 
whole, but no more than whole. Al
though the Blue Cross contract entitled 
Blue Cross lo subrogate and recover the 
money it paid, the supreme court de· 
dined to enforce the contract and held 
that Blue Cross had no right of subroga. 
lion unless and until the insured is made 
whole for her loss. Calculation of the 
loss requires the finder of fact to consid· 
tr all elements of that loss. including. 
but not limited to, damages to property, 
medical expenses, pain and suffering, 
loss of wages, and disability. Punitive 
damages are not an element of compen· 
sation and may not be included in a cal
culation of the plaintifrs loss. 
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Tort - fraud , "justifiab le 
reliance," rep laces 
"rea sonable reliance " 

Horris, etc. 11, M&S Toyota, Inc., 24 
ABR 4654 (September 28, 1990). Harris 
purchased a used Toyota from TO}'Ola 
City. The car had been in a wreck and 
the driver's door had been damaged, re
paired and repainted. Harris testified 
that prior to his purchase of the car, a 
Toyota City salesperson orally told him 
that the c.ir had never been in an acci
dent. llowever, included in the provi
sions of the sales contract that Harr is 

signed was a provision that the customer 
acknowledges that the seller has not rep
resented that the car has not sustained 
damages prior to its purchase. 

Approximately four months after the 
purchase, Harris was in an accident and 
a shop repairman diSCO\-tred that the car 
had been damaged and repaired prior to 
Harris' purchase, despite what the sales
person told him. llarris flied suit for 
fraud, and the jury rendered a verdict in 
his favor. Toyota appealed and argued 
that Marris could not reasonably rely on 
the salesperson's statement in light of 
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the aforementioned sales contract provi
sion. The supreme court disagreed. 

The supreme court stated that "justifi· 
able reliance" has been defined as Col· 
lows: 

In light of modern society"s recog
nition of a standard of business ethics 
u,.,t demands that factual statements 
be made carefully and honestly. 

"I rleliance should be assessed by 
the following standard: A plaintiff, 
given the particu lar facts of his 
knowlege, understanding, and pre
sent ability to fully comprehend the 
nature of the subject transaction and 
its ramificat ions, has not justifiably 
relied on the defendant's representa· 
lion if that representallon is 'one so 
patently and obviously false that he 
must have closed his eyes to avoid 
the discovery of the truth.' '' 
The supreme court noted that the 

court has abandoned the requirement of 
"reasonable reliance·, whereby a party 
making a false representation prevailed 
whene,,u the person defrauded did not 
investigate the statement in order to dis
cover fraud. Under the ·;Justifiable re
liance" standard, the party receiving the 
representation is only required to be 
alert lo patently false statements. This 
new standard places the burden on the 
party making the statement. the burden 
of knowing the truthfulness of the state
ment. A party should be able to rely on 
representations that are not obviously 
false. "Let the liar beware." 

Venue - §6-3- 7 , Ala. Code 
(1975) determine s venue of 
wrongful death actions 

Ex parte W.S. Newell, Inc. (Re: lewis, 
as administrator. etc. u. 1¥.S. Newell, 
Inc.). 24 ABR 4903 (September 28. 
1990). Mrs. Lewis was killed in an auto· 
mobile accident in Tullapoosa County. 
Approximately one montll after the acci· 
dent, Mr. Lewis, administrator of Mrs. 
Lewis· estate, moved from Tallapoosa 
County lo Macon County. Lewis then 
flied a wrongful death action against 
Newell in Macon County stating that 
Newell had negligently constructed the 
highway and caused the accident. Newell 
filed a motion for change of \'enue from 
Macon County to Tullapoosa County, ar
guing that in a wrongful death action. 
venue should be based on the county of 
lhe residence of lhe deceased al the time 
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of death rather than the residence of the 
personal representative at the time suit 
is filed. The trial court denied Newell"s 
motlon. and Newell filed this petition for 
writ of mandamus. The writ was denied. 

The supreme court reasoned that the 
rule suggested by Newell would not only 
create a conflict in Alabama venue law 
where none previously existed. but 
would produce the anomalous result 
denying the plaintifrs personal represen
tative the right to sue in Lhe county of 
his residence, a right clearly granted by 
the Alabama Constitution in all personal 
injury actions against corporations. Sec
tion 6-3-7. Ala. Qxle (1975). simply re
quires that a wrongful death action, 
brought by the personal representative, 
be brought in the county where the in· 
jury occurred or in the county where the 
personal representative resides, provided 
the corporation does business there. 

ALABAMA COURT OF 
CRIMINAL APPEALS 

Prosecutor 's statement 
regarding his opinion of guilt 
leads to reversal 

Quinlivan v. State, No. CR-89-728 
(March 1, 1991). Quinlivan was convict
ed of manslaughter. During the prosecu
tor"s rebuttal closing argument, Lhe fo\. 
lowing occurred: 

Mr. Davi.s: Anytime I get to the end or a 
trial-an d let me lake a moment to tell 
y<>u that rm very proud to be here this 
week. And rm very proud to represent 
this case. rm not obliged to try ang case 
that I don 1 want to try. fin command
ed by the law of Alabama as a District 
Allomey to prosecute the guifly and 
pro/ed the innocent. 

Mr. Hess: Now. If the Court please, I 
object to that argument. 

Mr. Copeland: That's highly im
proper ... 

Mr. Hess: Due to that deliberate mis· 
conduct, Judge, we move for a mistrial. 

The Court: Motion denied. 
On appeal. Quinlivan argued that the 

prosecutor's remarks were so prejudicial 
as to deprive him of a fair trial. The court 
of criminal appeals agreed. 

In an excellent opinion. Judge Tuylor 
surveyed the decisions of the United 
States Supreme Court and the federal 
appellate courts which place special re-

straints on a prOS<!culor during closing 
arguments because of his unique role in 
the criminal justice system. 

The underlying reasons against allow· 
ing such argument by prosecutors were 
expressed by Chier Justice Burger in 
United States v. Young. 470 U.S. I. 7, 105 
S.Ct. 1038, 84 L.Ed.2d 1 (1985). Chief 
J1.15tice Burger, in Young. critically noted: 

The prosecutor's vouching for the 
credibility of witnesses and express
ing his personal opinion concerning 
the guilt of the accused pose two 
dangers: such comments can convey 
Lhe impression that evidence not 
presented to the jury. bul known to 
the prosecutor, supports the charges 
against the defendant and thus can 
Jeopardize tile defendant's right lo be 
tried solely on the basis of U1e evi
dence presented to the Jury; and the 
prosecutor's opinion carries wilh il 
the imprimatur of the Government 
and may induce the jury to trust the 
Government's judgement rather 
than its own view of the evidence. 

In Ulis case. Judge Taylor held: 
We are of the opinion lhal the 

prosecutor's argument was nothing 
more than a blatant statement of his 
personal belief in the appellant's 
guilt. His comments expressly state 
that he tries only the cases that he 
wants to try and, consequently , 
chooses to prosecute only those de
fendants who are, as a matter or fact. 
guilty. 

BANKRUPTCY 

Exceptions to discharge-proof 
Grogan v. Gamer, __ 111 Sup.Ct. 

654 (January 15. 199 t ). The United 
Sta tes Supreme Court unanimously 
ruled upon the matter of proof necessary 
Lo except a debt from discharge under the 
exceptions listed in §523(al of the 
Bankrupty Code. There had been differ
ences in the various circu its as to 
whether the proof was "a preponderance 
of evidence" or "clear and convincing evi
dence". The 11th Circuit had adopted the 
latter. 

In the Crogan case the creditor had re
covered a fraud judgment in a Kansas 
stale court. Kansas law required only 
"preponderance or evidence". In the 
Bankruptcy and district courts , the 
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debtor took the position thal bankruptcy 
law required clear and convincing evi
dence of Lhe fraud. but these courts heJd 
that the judgment was non-discharge. 
able, stating lhal lhe stale court judg. 
menl, based upon "preponderance of evi
dence", operated as collateral estoppel on 
the issue. The Eighth Circuit reversed, 
stating thal the creditor must show fraud 
by clear and convincing evidence. 

On appeal, the Supreme Court held 
that the question of the validity of a 
claim is governed by stale law but lhal 
the dischargeabillty standard is a matter 
of federal law. Judge Stewns, in writing 
the majority opinion, staled that the 
smndard of proof for dischargeability ex
ceptions in l l U.S.C. §523(nl is the ordi· 
nary "preponderance of the evidence" 
standard. In reaching his conclusion, he 
said that a final consideration was thal 
lhe preponderance standard will permil 
exception from discharge of all fraud 
claims which creditors had successfully 
reduced to judgment; tbal it would be in· 
consistent with Congressional intent to 
construe the exceptions to allow some 
debtors in some juris dictions facing 
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fraud judgments to ha\'e a judgment dis
charged, bul while in other jurisdictions 
the fraud judgment could not be dis
charged. 

Retent io n of collateral by 
Chapter 7 debtor 

In re Robert Lesley Hunter. Jr .. et al. 
121 8.R. 609, IJankr. (N.D. Ala. 1991). 
The Court held that a Chapter 7 debtor, 
not in default wilh a secured loan at 
time of filing a petition, was entitled lo 
retain collateral and continue making 
Installment payments unless the creditor 
could show lhal it was Lhereby preju
diced. The debtor had purchased a mo
bile home prior to bankruptcy. In lhe 
bankruptcy petition, the mobile home 
was listed with a mar ket value of 
S28,000. The secured lender filed proof 
of claim for ilPllrOximately $69,000. The 
debtor did not reaffirm. 

The lender Oled a Motion for Relief 
from Stay on the ground that it was not 
adequately protected and that there was 
no equity in the property. The debtor 
subsequently obtained discharge of per· 
sonal liability including the obligation lo 
the secured lender on the mobile home. 

On a motion by lhe lender to require 
the debtor to redeem or surrender, the 
Court stated that Bankruptcy Code 
§521 (2)(A) allowed the deblor four op· 
lions, namely (I) retain the collateral as 
long as it is not in default: (2) surrender; 
(3) redeem under §722; and (4) reaffir
mation. The Court, admilting that there 
is a split in case law on the issue, held 
that the better view is that the debtor 
may retain lhe collateral as Jong as it 
continues payments; the high rate of de
preciation in the particular type item is a 
risk assumed by creditors dealing in 
items of this type. 

Business rentals as 
administrative expense 

l,gon's Casuals Company, Inc. , 20 
B.C.D. 303 (S.D. Ala. 1991). In a Chapter 
I l case, u,e landlord agreed with the 
debtor not to object to debtor's assump
tion of the lease if debtor would keep fu. 
lure rent current. The Court approved 
the lease assumption based upon the 
agreement. l.ater, the lessor moved for 
payment of pre.assumption rent as an 
administrat ive expense, to which the 
debtor objected, stating that lhe landlord 
had waived iL~ right to lhe default being 
cured. The 13.mkruptcy judge ruled thal 

§365 of lhe Bankruptcy Code allows a 
debtor-in-possession to assume a lease 
only if it cures the default or provides ad
equate assurance that it will do so; i( 
there is to be a waiver of a right alJo\,,-ed 
by statute it must be unequivocal. The 
Court stated lhal the agreement con
tained no express waiver and, therefore, 
the landlord retained its administrative 
eiq,e.nse claim for the post·pelition pre
assumption rent. 

Dischargeability of mlllt ary 
retirement benefits to 
ex-spo use 

In re Charles Sommen•il/e, 122 B.R. 
446 (M.D. Ala. 1990). The husband and 
wife divorced in Texas in November 1989. 
The husband nnd present wife filed a 
Chapter 7 case in lhe Middle District or 
Alabama on 1\pril 1990. Tot Texas W\'Orce 
decree provided that lhe husband would 
pay 40 percent of military retirement 
benefits to his ex-spouse. In the hus
band's Chapter 7, he contended that this 
obligation was dischargeable as not meet· 
Ing requirements of TiUe 11, §523(a)(5), 
since it was nol alimony or support bul 
In the nature of a property settlement. 

The Bankruptcy judge. in relying on 
Fifth and Eighth Circuit cases, held lhal 
the facts gi,-e rise to a trust relationship; 
the ex-husband receives the monthly 
pension chec ks as a construc tive 
lrusteee bolh as a pre· and postbank
ruptcy petition obligation to pay such 
benefits to the ex-wife. The Court held 
the trust obligations to be dischargeable 
under I I U.S.C. §523(a)(4) and that the 
government shoul d resume the pay
ments lo lhe ex-wife according to the di· 
\'Orce decree. 

Right to trial by jury 
In bankruptcy 

The United States Supreme Court in 
langenkamp 11. CA. Culp, 23 C.B.C. 2d 
973. 111 Sup.Ct. 330, (1990). laid to rest 
lhe question of whether a creditor who 
has filed a proof of claim is entitled to a 
jury trial should any subsequent action 
arise concerning said party. The 
Supreme Court held lhal once a proof of 
claim is filed. the creditor hns subjected 
itself to the equ itabl e power of the 
Bankruptcy Court and, therefore, if a 
trustee or debtor-in -possession later 
brings a voidable transfer action against 
such creditor. there is no entillemenl lo 
a Jury trial • 
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CLASSIFIED NOTICES 
RATES: Members: 2 lree llst!ngi per bar member pe, calendar year EXCEPT tor "~on wanted'" or "pOsition ottered" tis1ings -$35 pe,i-insenlon ol 50 words or less, S.50 
per addltional wotd; Nonmembers: $35 per insenlon OI 50 wOtds or lie$&, $.50 per add,lional word. Classlrled copy and payment must be received according 10 I.he foflowlng 
publishing schodu!o: July ·91 IQut - May 31 deadlll'lt: September '91 lssue - deadline July 31: November '91 Issue - deadlne Sep1ember 30. No deadline exi.ensions 
w!llbe made. 
Send dasstfied copy and payment payablo 10 The Alabama Lawyer. 10: Alabama Lowyer Cla$$1fied$. c/o Margaret Murphy. P.O. Box 4, 56. Montgomery. Alabama 36101 

FOR SALE 

For Sale: Save 50 percent on your law 
books . Call National Law Resou rce , 
America's largest law book dealer. Huge 
inventories, Low pnces. Excellent quality 
Your sallsfactlon absolutely guaranteed 
Also , call America 's largest law book 
dealer when you want to sell your un
needed books. Call for your free , no 
obll gati on quotes , 1-800-279-
7799. National Law Resource. 

For Sale: 1990 set of Alabam11 Cod11-
$550 Contact Scott Ford , 3017•1 
Highland Avenue, South , Birming
ham, Alabama 35205, or phone 
(205) 251-8566. 

For Sala: Model Rules of Prolessional 
Conducr. personal copies now available 
lor $5 (Includes postage). Mall check 
to P.O. Box 671, Montgomery , Al· 
abama 36101. Pre-payment re• 
quired. 

POSITIONS OFFERED 

Position Offered: Birmingham compa, 
ny wishes to retain an on-site attorney. 
Compensation will include monthly re
tainer and contingency of lees from law
sui1s. Office space and personnel provid
ed. Excellenl opportunity for recent law 
school graduate or attorney wishing to 
expand existing pract ice . Call Bob 
Morgan at (205) 322-4110. 

Position Offered: Non-practicing at· 
torney and ex -Algebra teacher have 
Jound proven way to build a passive, slx
ligure annual income without a boss, em· 
ployees or debt. Seeking three burned 
ou1 or bored attorneys to diversify Into 
our business. Send resume to The 
Paradigm Group, 9390 Research 
Boulevard, Suite 400, Austin , 
Texas 78759. No representat ion is 
made about the quality of the legal ser
vices 10 be performed or the expert ise of 
the lawyer performing such services 
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Position Offered: Attorney jobs , na
tional or federal legal employment report 
Highly regarded monthly detailed l1s1ing 
of hundreds of allorney and law-related 
jobs with the U.S. Government and olher 
public/private employers in Washington, 
D.C .. throughout the U.S. and abroad 
$32-3 months . $55-6 months . All new 
Jobs each Issue. Published since 1979. 
Federal Reports , 101 o Vermont 
Avenue , N.W. , 1408-AB, Washing
ton , DC 20005 . Phone (202) 393 · 
3311 . Visa/MC. 

SERVICES 

Service: Pharmacy consultanl available 
lo provide assistance In pharmacy relal· 
ed matlers. Consultant has law degree 
and graduate training In pharmacy, phar· 
macy license and Is member ol Alabama 
Stale Bar Contact Vance L. Alexan
der at P.O. Box 59276, Birming
ham, Alabama 35259, or phone 
(205) 991-7291. No representation is 
made about /he quality of th11 legal s11r
vices to be performed or /he expertise of 
the lawyer performing such services 

Service: Medical malpractice and per
sonal injury, record review and invesli 
gation . Peggy Smith Anderson, 
Health Care Consultants , can pro
vide a detailed repon on the slrengths 
and weaknesses ot your medical record. 
Medical research outlining 1he standard 
ol care and assislance in obtaining ap
propriale medical experts is included as 
pan of the work produci. Twenty years' 
experience In the health care industry. 
Respond to 15 Spinnaker Lane, 
New Orleans , Louisiana 70124. 
Phone (504) 288-5760. 

Service: Divorce cases, pension ex
pert. Pension acluary wlil determine pres
ent value of accrued pension rights . 
Standard fee for written valuation . In
cour t testimony Jor hourly lee . Call 

David Godofsky , C&B Consulting 
Group, a Corroon & Black compa, 
ny, 1927 1st Avenue, North , Birm• 
Ingham , Alabama 35203. Phone 
(205) 323 •7000. 

Service : Wronglul death, personal in
jury. Expert actuaries will 1estlfy to value 
of lost luture earnings in wrongful death 
and personal Injury cases. Fellows ol So
ciety of Actuaries Expenenced In court 
Can assist in design of sll\Jc1Ured seltle
ment. Call David Godofsky, C&B 
Consulting Group, a Corroon & 
Black company, 1927 1st Avenue , 
North , Birmingham , Alabama 
35203. Phone (205) 323-7000. 

Service: Traffic engineer. consultant/ex
pert witness. Gradua1e, registered, pro
fessional engineer. Forty years' experi
ence Highway and city des,gn. 1ralfic 
control devices, city zoning Write or call 
for resume. lees. Jack w. Chambliss , 
421 Bellehurst Drive , Montgom • 
e,y, Alabama 36109. Phone (205) 
272-2353. 

Service: Legal research help. Experi, 
enced attorney, membe r of Alabama 
State Bar since 1977. Access to stale law 
library . WESTLAW avai lable. Prompt 
deadline searches . We do UCC· 1 
searches . $35/hour. Sarah Kathryn 
Farnell, 112 Moore Building, 
Montgomery , Alabama 36104. 
Phone (205) 277-7937. No represen
tation is made 11boul 1/le quality of the le· 
gal services to be perlormed or 1h11 ex
pert ise of 1he lawyer performing such 
seNlces. 

Service: Examination of questioned 
documents. Handwriting, typewriting and 
related examinations . Internationally 
cour1-qualofied expert w11ness. Diplomate, 
American Board of Forensic Document 
Examiners. Member: American Socie!y ol 
Questioned Document Examlnets, the In
ternational Association Jor Identification, 
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the British Forensic SC1e11C8 Society and 
the National Association of Criminal De
fense LaWyers. Retired Chief Document 
Examiner, USA Cl Laboratories. Hane 
Mayer Qld lo n, 218 Merrymont 
Dr i ve , Augu eta, Georg ie 30907 . 
Phone (404) 86C>-4267, 

Service : Medical/dental mafpraclice 
expens. OUr expens successfully testify 
tn Alabama G1a11s prev,ew of you, medi
cal records . Affidavits super-rushed . 
Healthcare Auditor •, In c., P.O. 
Box 2207 , St. Peteraburg , Florida 
33742. Phone (813) 579-8054. 

Service : Cerlilled forensic document 
D><Bminer, e.s .. M.S .. graduate of univer• 
s1ty-based resident school In document 
exam1nauon Published nat/internat. Sev
enteen years' tnat experience 1n siate 
and federal c:ovrts of Alabama. Fo<gery, 
al!erattons and document au1hentlcily 
examinations In non-criminal matters 
American Academy Folenslo Sciences. 
American Boatd Forensic Document Ex· 
am,ners, American Soc1e1y Ouest1011ed 
Document Exam,ners. Lamar MIil er, 
P.O. Box S5405, Birmingham , Al , 
abama 35255. Phon e (205) 988 · 
4158. 

Service : What will the fury think? 
Wouldn't ,1 be nice 10 know what lhe Jury 
will think aboul your case before you 
present it? Qualitative resea,ch can help 
you re!lne your arguments Our company 
Is trained and experienced In locus 
group , personal Interview and other 
forms or exploratory research. Phone 
(205) 286-4555 for more Informa
tion . 

WANTED 

Wanted : The New Mexico Su , 
pre me Court Law Libr ary, P.O. 
Drewer L, Santa Fe, New Mexi co 
87504 , ls $Gek1ng donahons or copies 
of Tne Journal of the Legal Profession. 
We would be happy 10 p1ovlde a Jeuer ol 
acknowledgoment suitable lor tax de
duction purposes . You can also deducl 
your postage, or write us and we may 
pay postage. The tournals can be sent al 
the less expensive "library rate.· • 

THE ALABAMA LAWYER 

The Sports Lawyers Association Is attempting to further attorneys ' and 
the public's awareness ol the organization and its mission through educa
tion . The Association, founded in 1976. is a non-profit. internationa l pro
fessional organization of lawyers . It welcomes the part icipat ion of al l 
members of the legal and educational commun ities whose common goal 
is the understanding , advancement and ethical practice of sports law. 

The Association Is headquartered In Racine, Wisconsin . II is directed 
by President John Wendel. a member of The Florida Bar, practicing in 
Lakeland , Florida. 

For more lnformallon about its mission, seminars, newsletter or mem
bership requirements . call (414) 632-4040 or write 2017 Lathrop Avenue , 
Racine, Wisconsin S340S. 

THE NATIONAL 
JUDICIAL COLLEGE: 
Report on Activities 

Of, by and for judges , The National Judic ial College ,s a conllnu lng ju
dicial educa tion institution located on the campus of the University of 
Nevada, Reno, where Alabama Judges have completed more than 400 
courses since the College was founded in 1963 Dunng that 27 years . 
more than 27,000 oenlflcates of complet ion have been issued , bolh on 
the ma,n campus, and at special programs like the Alabama Sentencing 
Institute and the Faculty Skills Workshop, each presented in Tuscaloosa 
over the past two years NJC also sponsors or cosponsors add itional 
programs in other locations , includi ng Boston , Orlando . San Diego , 
Williamsburg , and Washington, D.C Chairperson of the NJC Board of Di· 
rectors Is former Alabama Circuit Judge John David Snodgrass of 
Huntsville . Circuit Judg e Joseph A. Colquitt efTusca loosa was one of the 
first graduates of the College's Masters of Judicial Studies program and 
also serves on the faculty. In add1hon, District Court Judge Sue A Bell 1s 
a current member ol the faculty. In late August , Judge Michael W. Mc
Cormick. along with Alabama prison and mental health representatives 
facing heavy drug dependency case loads, came to a spec ial workshop 
on the Reno campus "Diversion and Treatment of the Substance Abuser " 
was funded by the Department ol Health and Human Services . Office of 
Treatment Improvement 

May 1991 / 175 



Governor 
Proclaims 
Law Day 
U.S.A. 
• ID 

Alabama 
Governor Guy Hunt 
proclaimed May l, 
l991, as Law Day 
U.SA. in Alabama. 
The proclamation 
drafting and signing 
was coordinated by 
members of the 
Alabama State Bar's 
Law Day Committee 
as a part of the com
mittee's continuing 
activities to promote 
the public's apprecia
tion of this day of 
national recognition. 
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STATE OF ALABAMA 

PROCLAMATION 
BY THE GOVERNOR 

WHEREAS. May 1st is Law Day U.S.A. in the United States of 
America: and 

WHEREAS, the Un iled States ha s been the citad e l of individua l 
l.iberty and a beacon of hope and opportuni ty for more than 200 years 
to many millions who ha ve sought our shores: and 

WHEREAS , the foundation of individua.l freedom and libert ·y is 
the body of the law that gove rns us: and 

WHEREAS. the Constitution of the Un ited Sta tes and the Bil l 
of Rights are the heart of that body of law. which guarantee s us many 
freedoms - inc luding freedom of religiou s belief, freedom to have and 
hold property inviolate. freedom of assembly. Freedom of speec h , 
freedom of press, freedom of petition and due process of tJ1e law 
among others: and 

WHEREAS, this year mark s the 34th annua l nationwid e 
observance of Law Day, and the Congress of the United States and 
the P residen t by off ic ial proc lamat ion hav e se t aside May I as a 
special day for recognition of the p lace of law in American life: 

NOW, TH"EREFORE, I. Guy Hun t, Governor of the State of 
A labama , do hereby proclaim May 1, 1991 as 

LAW DAY U.S.A . 

in Alabama and call upon all citizens, schoo ls. businesses, c lub s and 
the news me<lia to commemorate I.he ro le of law in ou_r Lives. 

GIVEN UNDER MY HAND. and the 
Grea t Seal of the Governor 's Office 
at the State Capito l in the City of 
Montgomery on this the 28th day of 
March. 1991. 
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REGISTER· TODAY! 

ALABAMA STATE BAR 

ANNUAL~TING 
JULY 1 8- 21 , 1991 

•••••••••• •••••••••• •••••••••• 

----- INTIIB -----

LAW PRACTICE 
PERDIDO BEACH HILTON 

ORANGE BEACH 

1991 IS DIFFERENT! 
IT'S THE BEACH! 

• Group Breakfasts 
• Alumni Luncheons 

• Alabama Law Institute 
• Sand, Sun & Saltwater 
• Fishing, Golf & Tennis 

and more ! 

Learn tactics for using technology 
to increase the productivity 

and efficiency for your practice. 

Discover how lawyers employ the latest 
document assembly, database 
spread sheet and substantive 

applications in their work. 

Learn the latest in technology systems 
and how to decide what is right for you. 

GOLF TOURNAMENT 
Friday, July 19, 1991 I Perdido Golf Club 
• Pield limited to 72 players • Based on handicaps 

• Men play from men's tees; ladies play from ladies' tees . 
• Teams established by committee 

• Each player drives; players select best drive and so on 
until ball is holed out. 

ALABAMA STATE BAR EXPO 
Thursday, Friday, & Saturd ay 

Hilton Exhibition Hall 
REF RESHMENTS • PRIZES 

For more informa tion and registrati on forms 
see pages 146-149 in this issue of 

The Alabama Lawyer. 



Hon, Fr•ri: fl, John<on, J1 , 

U, S. Courf of Ai>rit•l~, 11th Cilcul! 
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